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GENERAL INDEX 


SUPREME COURT 


CIVIL PROCEDURE CODE (V OF 1908), Secs 100 and 
100-A - Second appeal - Finding of fact by Courts below - 
Interference - Suggested shortcomings ın findings of fact if 
alter the situation - Sufficiency of proof - If a ground to 
interfere 19 


--Secs 107(2) and 149 - Memorandum of appeal not suffi- 
ciently stamped - Dismissal of appeal without giving an oppor- 
tunity to appellant to make good the deficiency -Propriety 12 


CONSTITUTION OF INDIA (1950), Art 136 - Land Acqui- 
sition Act (I of 1894), Secs 18 and 23 - Jurisdiction under 
Art 136 - Exercise of - High Court and reference Court making 
wrong application of principle on important points - Supreme 
Court will interfere 6 


HINDU LAW - Sırıdhana property of a Hindu widow - Impos- 
ıng restriction on the rights in the property by the widow 
herself 3 


LAND ACQUISITION ACT (I OF 1894), Sec 4(1) as 
amended by Andhra Pradesh Act (IX of 1983), Notification 
under - Substance of - Not published in the locality within forty 
days of publication in Gazette - Effect 26 


--Secs 4 and 5-A - Madras State Housing Board Act (XVI of 
1961), Secs 39, 49, 53 and 56 - Acquisition proceedings for 
constructión of houses by Housing Board - If can be initiated 
only afterthe framing of Scheme under Housing Board Act 14 


--Secs 18 and 23 - Acquisition of land belonging to co-owners 
- Compensation awarded - One of the co-owners seeking 
reference - Other co-owners not expressly seeking reference - 
Whether entitled to enhanced compensation as per their 


shares 1’ 


--Sec 23 - Acquisition proceedings - Compensation - Award of 
- Market value of land - Determination of 9 


--Sec 23 - Acquisition of land - Compensation for - Appellant 
claiming at Rs 20,000 per bigha of land acquired - High Court 
following its own decision in another appeal fixing compensa- 
tion at Rs 10,000 per bigha - In earlier case compensation was 
assessed at Rs 12 000 per bigha, but claim was allowed to the 
extent of Rs 10,000 only as the claimant had claimed only that 
much ; Appellant allowed compensation at Rs 12,000 per 
bigha 22 


LAND ACQUISITION ACT (1 OF 1894) - (Contd ) 


--Sec 23 - Compensation - Landowner stating to Land Acqui- 
sition Officer that he was willing to agree to the land being 
acquired provided he was given compensatjon on a lump sum 
- Landowner, if estoppel from withdrawing the offer and chal- 
lenging validity of notifications 26 


--Sec 23 - Market value - Determination of - Principles 6 


MADRAS STATE HOUSING BOARD ACT (XVI OF 
1961), Secs 53, 55 and 72 - Acquisition of land ıs part of 
execution of scheme - Sec 72 cannot be linked with Sec 53 14 


MOTOR VEHICLES ACT (IV OF 1939), Secs 68(c) and 68- 
F (1-D) - Draft scheme published under Sec 68-C, permits, if 
can be granted to private operators for the interim period 
between date of publication of draft scheme and date of publi- 
cation of the approved or modified scheme in relation to route 
covered by such scheme 17 


--Secs 68(c) and Sec 68-F (1-D), Proviso - Private operators 
functioning on the routes covered by draft scheme under 
Sec 68-C - Asking forrenewal of existing permits which expired 
aftersuch publication - Cases fall within Proviso toSec 68-F (1- 
D) - Permits can be renewed for a limited period 17 


TAMIL NADU BUILDINGS (LEASE AND RENT CON- 
TROL) ACT (XVIII OF 1960), Sec 10 - Petition for eviction 
on ground of wilful default - Landlord granting to accept tent 
fortwoto three months ata time - Non-payment of rent for five 
months - Will not constitute wilful default 21 


--Sec 10 - Petition for eviction on ground of change of user - 
Petition filed seven years after such change of use - Held 
landlord had accepted the change of user 21 


TAMIL NADU REVENUE RECOVERY ACT (II OF 
1864), Sec 36 - Publication of date and place of sale under - 
Held mandatory - Non-publication - Effect of - Word - "shall" 
- Construction of 23 


--Sec 36 -Saleamount - Balance of - Remittancewithin 30 days 
from date ofauction - Mandatory - Non-compliance- Effect 24 


WILL - Construction - Intention of the testator - Property 
giventothe daughterabsolutely thereafterto her malechildren 
-Daughter - Whether acquired an absolute estate or life estate 
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HIGH COURT 


ADVOCATES ACT (XXV OF 1961), Sec 30 - Right of Advo- 
cate to carry on his profession - Whether can be interfered with 
by Police 24 


ARBITRATION ACT (X OF 1940), Secs 5, 8 and 20 - Arbi- 
trator - Change of - Grounds for 364 


--Sec 12(2) - Arbitrator appointed by party removed by Court 
- Court not bound to ask concerned party to nominate a person 
to replace him 325 


—Sec 12(2) - Revocation of authority of arbitrator - Applica- 
tion for - Arbitrator misconducting himself in exercising au- 
thority - Power of court to remove arbitrator 325 


--Secs 14(2), 20, 30 and 33 - Jurisdiction of arbitrator - No 
specific question of law referred to arbitrator - Decision of 
arbitrator on that question, whether final - Legality of award - 
When can be challenged - If can be challenged on the ground 


that no reasons were given 215 
--Sec 20 - Applicability - Condition to be satisfied 267 
--Sec 20 - Arbitration under - Conditions for 121 


--Sec 30 - Award of Arbitrator - Interference with - Arbitrator 
musconducting himself and the proceedings - Conducting pro- 
ceedings in a biased manner - Award liable to beset aside and 
arbitrator liable to be removed 324 


--Sec 30 - Award of arbitrator - When can be interfered with 
339 


--Sec 30 - ‘Error apparent on the face of the record’ - Award of 
interest by arbitrator at 6% per annum from vesting date - Not 
an error apparent on the face of the record 340 


--Interest Act (XIV of 1978), Sec 1(3) - Interest award of, in 
arbitration proceedings - Principles relating to, prior to com- 
mencement of Interest Act 626 


BEEDI AND CIGAR WORKERS (CONDITIONS OF 
EMPLOYMENT) ACT (XXXII OF 1966), Sec 41 - Tamil 
Nadu Beedi and Cigar Workers (Conditions of Employment) 
Rules (1968), Rules 28(2), 36(2) and (3) - Exemption granted 
under Sec 41 from maintaining certain Registers as required 
under the Rules - Cancellation of - Notice mentioning certain 
reasons for - Order cancelling exemption giving reasons not 
consistent with reasons given in notice - Order not sustainable 
337 


CARRIERS ACT (III OF 1865), Secs 8 and 9 - Common 
carriers liability for loss ordamage to property delivered to him 
- Court finding that there was no negligence or misconduct on 
the part of theservants of carrier - Carrier, if can be held liable 
for loss of the goods 453 


CIVIL PROCEDURE CODE (V OF 1908), Sec 11 - Res 
judicata - Plaintiff filing suit against defendant for declaration 
of title and recovery of possession ofsuit property - Defendant 


CIVIL PROCEDURE CODE (V OF 1908) - (Contd ) 


filing suit for declaration of his title and injunction restraining 
plaintiff from interfering with his possession - Plamtiff's suit 
decreed and defendants suit dismissed - Court holding that 
plaintiff had title to suit property - Defendant filing only one 
appeal against decree the plaintiffs suit and not filing any 
appeal against dismissal of his suit - Appeal of defendant 
whether barred by res judicata 457 


--Sec 50 and O 21, Rule 11(2) - Death of judgment-debtor 
before decree is fully satisfied - Execution against L R's - 
Proper procedure 420 


Sec 96 - Appeal - Allowing of, at admission stage without 
notice to respondents - Order cannot bind respondents 
292 


--Sec 96 - New plea - A question of law relating to jurisdiction 
of court can be raised ın appeal though not taken in trial court 


8 
--Sec 100 - Second appeal - Interference with questions of fact 
- Practice 467 


--Sec 115 - Trial court passing an order directing issue of 
cheque to a party based on order of High Court - Suo motu 
cancelling the order on ground that there was a petition for 
change of vakalat - Cancellation not sustainable 2 


--Sec 115 and O 9, Rule 9 - Suit dismissed for default - Appli- 
cation to set aside - Delay of 104 days in filing - Condonation - 
When justified - High Court’s power to interfere 1n revision 
with exercise of discretion by lower court 208 


--Sec 151 - Party in possession of land praying forinjunction for 
protecting that possession - Other party dispossessing him 
during pendency of suit - Party (dispossessed) coming with 
alternative prayer for recovery of possession - Defence that 
party was not cultivating tenant of the property cannot be 
raised - Duty of Court to such circumstance 297 


--O 1, Rule 9 - Co-owner, if can maintain action ın ejectment 
against trespasser without joining the other co-owners as par- 
tes 188 


--O 1, Rule 9 - Defendant not raising specific plea as to exis- 
tence of co-owners at tıme of filing suit - Raising question later 
should not allow it to be raised 188 


--O 6, Rule 4 - Plaintiff alleging that certain settlements were 
obtained by coercion, undue influence and fraud - Details or 
particulars of the alleged coercion, undue influence and fraud 
not raised in the pleadings - Such plea cannot be allowed to be 
taken at a belated stage 405 


--O 6, Rule 17 - Amendment of plaınt - Suit for specific 
performance of as toaverment that plaintiff - Pleadingsilent as 
to averment that plaintiff was ready and willing to perform his 
part of the contract - Application for amendment - Whether 
can be allowed 565 


--O 9, Rule 9 - Suit dismissed for default S Application to 
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CIVIL PROCEDURE CODE (V OF 1908) - (Contd ) 


restore suit also dismissed for default Application to restore 
that application also dismissed for default - Revision against 
order - Maintainability 15 


--O 9, Rule 13 - Ex parte decree - Setting asideto - Delay of 721 
days in filing petition for - Fact that counsel did not inform 
defendant about hearing date on which ex parte decree has 
been passed - Delay having occurred only subsequent to said 
hearing date not sufficient ground to set aside ex parte decree 

590 


--O 9, Rule 13 - ‘Sufficient cause’ - Previous conduct of parties 
nor relevant - Ex parte decree has to be set aside if sufficient 
case for non-appearance is shown 595 


--O 9, Rule 13 and O 43, Rule 1(d) - Ex parte decree - Setting 
asideof - Application for - Conditional Order passed to deposit 
one half of decree amount - Order not appealable 6 


--O 20, Rule 12 - Share of income from properties due to a 
co-sharer - Is part ofdıvısıble properties and not mesne profits 
- Petition for execution of decree for such share - No necessity 
for attaching properties allotted to share of accounting party - 
Decree can be executed straightaway 446 


--O 21, Ruies 11(2) and 17 - Mortgage decree - Execution 
application filed against deceased judgment-debtor within the 
period of limitation - L Rs impleaded after the expiry of period 
of limitation - Execution petition if barred by limitation 
^ 421 
--O 21, Rules 72 and 92 and O 43, Rule 10) - Rejection of 
application to set aside court auction sale without being num- 
bered - Such rejection held covered by expression 'refusing to 
set aside a sale’ - Order is appealable - No revision lies 
271 


--O 21,Rules 95 and 101 - Order under O 21, Rule 98when can 
be treated as decree - Earlier order of dismissal - An order 
made that the petitioners counsel reported no oral evidence - 
Whether a decree - Subsequent application for removal of 
obstruction - Whether maintainable 479 


--O 24, Rule 14 - Money decree containing a charge over 
movable properties for realisation of amount decreed - If can 
be put into execution 513 


--O 33, Rule 5 - Rejection of application to sue as an indigent 
person on the ground that proposed suit was barred by 
limitation - Finding as to bar of limitation - If conclusive 

425 


--O 33, Rule 15-A - Application to sue m forma pauperis 
dismissed - Whether time should be granted for payment of 
court-fees 425 


--O 34, Rule 1 - Mortgage decree - Execution proceedings - 
Application for impleading L Rs ot judgment-debtor - Execu- 
ton court if bound to decide whether execution proceeding is 
barred by limitayon before impleading L Rs 420 


CIVIL PROCEDURE CODE (V OF 1908) - (Contd ) 


--O 34, Rule 1 - Mortgage decree - Execution proceedings - 
Purchaser from L R of deceased judgment-debtor - If a neces- 


sary party 420 


--O 39, Rule 1 - Injunction - Relief of - When person entitled 
to - Person seeking injunction must come with clean hands 
449 


--O 41, Rules 23, 24 and 27 - Remand - Lower Appellate Court 
remandıng matter to trial court on ground of non-examination 
of expert as to claim of forgery set out by the parties and non- 
consideration of plea of benami - Lower court coming to 
conclusion that signature in disputed document was forged on 
the basis of evidence and circumstances available on record - 
Remand order if can be sustained 515 


--O 41, Rule 33 - Mesne profits - Relief as to - Appellate Court 
if can give without cross-objection from the Respondents 
157 


CIVILSERVICES - Casual labourer appointed on temporary 
basis - Right to regularisation andto get benefits given toothers 
working in the same category 155 


Disciplinary enquiry - Civil servant filing appeal - Appellate 
authority bound to consider every point and pass reasoned 
order. 303 


Disciplinary enquiry - Principles of natural justice - Charge 
memo based on documentary evidence alone - No oral evi- 
dence let ın - Punishment cannot be sustained 303 


Disciplinary enquiry - Punishment - Two punishments in- 
flicted - Not sustainable 303 


Public servant - Disciplinary action against - Charge framed 
after nine years after commission of alleged offence - Order of 
punishment not sustainable 303 


COMPANIES ACT (I OF 1956), Sec 391 - Class of members 
- How constituted - Group having common interest and those 
which interest are in conflict with intention of such group, if can 
be treated as one class 523 


—Secs 397, 398 and 399(1)(a) - Companies Court Rules 
(1959), Rule 9 - Shareholder whose consent was obtained for 
filingpetition under Sec 397 - If can ask for substituting himself 
as a petitioning creditor even though his shareholding 1s less 
than 10 per cent 253 


--Sec 433(e) and (f) - Winding up of the Company - Relief of 
winding upisa discretionary relief - Duty ofthe Court - To find 
out whether the winding up would be in the interest of justice 

S6 232 
Sec 434 - Statutory notice must be in conformity with the 
mandatory requirements of the section - Notice addressed to 
the Managing Director - Not to the company - Not in confor- 
mity with the requirements - Presumption cannot be raised 
against the company 232 


GENERAL INDEX 4 


CONSTITUTION OF INDIA (1950), Art 12 - Co-operative 
Society is not ‘state’ or authority under - However it 1s not 
beyond prerogative of High Court for that reason 63 


-- Ari 12 - Electricity Board - Whether a ‘State’ 499 


--Art 12 - "State' - Whether includes the General Insurahce 
Corporation of India 530 


--Arts 12, 14 and 25 - General Insurance Corporation - Greet- 
ing cards - Printing of Gayatri Mantram" - Writ petition - 
Seeking direction to chairman - To forbear from using and 
despatching such greeting cards - Allegation that it constitutes 
propagation of particular religion at the cost of funds of the 
State - Held that vedas do not preach any religion nor one 
concerned with propagating religion - Wnt petition dismissed 

530 


--Arts 12 and 226 - Judgment of the High Court ın 
R.1amiarasan ctc , P Kannan etc v The Director of Handlooms 
and Textles, Madias, (1989)1 L LJ 558, held, perincunam and 
obiter dicta in holding that a Co-operative Society is beyond 
prerogative of High Court even if it is superceded and in its 
place a governing body or committee or board is constituted 
63 


--Art 14 - Two persons found responsible - One alone pro- 
ceeded against and punished - Order discriminatory and can- 
not be sustained 303 


--Arts 14 and 39(d) - Principle of equal pay for equal work - 
Applicability to markers employed in colleges and those em- 
ployedin Universities and State Sports Council - Denialofsuch 
parity due to financial crunch - If justified 349 


--Arts 16 and 226 - Right under Art 16 - Selection Committee 
consisting of educationists and Academicians selecting a par- 
tıcular person fora post - High Court if can interfere with such 
selection 540 


--Arts 19(1)(g) and 226 - C B I enquiry into certain matters in 
connection with construction work entrusted to and being 
executed by petitioner ın deepening of Bharathı Dock in 
Madras Port - C BI recommending banning of business with 
petitioner - Advice a mere recommendation made in an inter- 
departmental correspondence - Cannot give rise to petitioner 
to move for quashing the recommendation 93 


--Art 23(1) -Scope - Forced labour’ - Whatis - Includes labour 
atless than mınımum wage due to social or economic compul- 
sions 348 


--Arts 30(1) and 226 - Tamil Nadu Private Colleges (Regula- 
tion) Act (XIX of 1976) Secs 14-A and 14-B (introduced by 
Amendment Act, 1982- Remedy of appeal provided under Act 
-When provisions of Sec 14-A to be invoked - Not a bar to move 
the Court under the writ jurisdiction 545 


--Arts 32and 226 - Termination ofcon'ract by the Government 
or a State undertaking - Extent of challenge to, in Court - 
Petitioner sustaining monetary loss by such termination - It can 
approach court ın writ jurisdictiort 93 


CONSTITUTION OF INDIA (1950) - (Contd ) 


--Art 136 - Special leave petition against order of High Court - 
Dismissal of, by Supreme Court - Effect - Court 1f affirms 
decision of High Court 572 


--Art 226 - Alternative remedy - Petitioner not exhausting 


remedy of appeal - Writ petition cannot be entertained 
215 


--Art 226 - Banking Regulation Act (X of 1949), Sec 45(7) - 
Draft Scheme under Clause 10 - Empioyee of bank ceasing to 
be ın service on date of amalgamation with transferee Bank - If 
can claim benefit of Clause 10 of draft scheme 247 


--Art 226 - Contract Act (IX of 1872), Secs 3 to 6 - Port Trust 
Board merely passing resolution granting contract to peti- 
tioner - Proceedings not communicated to petitioner - Pro- 
ceedings disclosed in court in pending litigation - Disclosure 
does not amount to communıcatıng orders to the petitioner - 
There is no concluded contract - It does not confer justiciable 
right on petitioner to be awarded the contract 93 


--Art 226 - Delay and laches - Writ petition filed after a delay 

ofone year - Reasons given not convincing - Petition cannot be 

entertained a 215 
. » 

--Art 226 - Delay and laches - Effect of - Petitioner found could 

not be dented relief on ground of delay and laches - Relief, if can 

be restricted or mutilated 481 


--Art 226 - Exercise of powers under - Scope of - Interference 


with findings of fact of Labour Court 551 


--Art 226 - Natural justice - Principles of - Petitioner admitting 
his lapses after enquiry was over and after second show cause 
notice was given - Cannot challenge enquiry itself on ground of 
violation of principles of natural justice - Order of dismissal - 
Jurisdiction of High Court to interfere 247 


--Art 226 - Public services - Selection for posts - Provision of 
100 marks cut of 300 marks, for viva voce test - Held excessive 
- Selection made on that basıs ıs bad Candidate not raising the 
point in his affidavit filed in support of the writ petition - Is not 
estopped from taking the point during hearing 631 


--Art 226 - Public services - Selection to posts - Notification 
calling for applications not prescribing any minimum cut-off 
mark - Chairman of Selection Board not shown to have been 
empowered to fix minimum cut-off-mark - Selection on basis of 
such minimum cut-of-mark, held unsustainable 631 


--Art 226 - Trust Board rejecting all tenders including that of * 
petitioner - Considerations that would weigh with court in 
interfering with the decision 93 


--Art 226 - Whetherwrit jurisdiction can be invoked for getting 
refund of security deposit paid under a non-statutory contract, 
merely because the respondent happens to bean officer cf the 
State Government 196 


--Art 226 - Wnts under - No distinction between them - Court 


. » 
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CONSTITUTION OF INDIA (1950) - (Contd ) 


can issue all the writs, directions or orders under the Article 
63 


--Arts 226and 12- Writ petition against a Co-operativeSociety 
- Held not maintamable 54 (FB) 


--Part IV and Art 45 - Directive. principles of State Policy - 
Must be in public interest - Law opposed to directive principles 
of state policy - Courts if can strike down - Tamil Nadu 
Prohibition Amendment Act XII of 1990 - If valid 582 


EDUCATION - Statutes and Ordinances of the Madurai 
Kamaraj University, Chapter XXVIII, Statute 17 - Practising 
lawyer - If can do Ph D course - Order refusing permission to 
register for Ph D - If should be a speaking order 


EVIDENCE - Recording of, by Subordinate Courts - Greater 
care to be taken in writing out depositions 636 


EVIDENCE ACT (1 OF 1872), Sec 106 - Parties adducing 
evidence in full - Burden of proof - Relevancy = - 636 


--Sec 108 - Presumption under - Scope ot 18) 


--Sec 115 - Estoppel - Mere attestation of document without 
proof that attestor knew its contents - If creates an estoppel 
163 


--Sec 115 - Promissory estoppel - Plot original earmarked for 
service industries in a lay out - Allotted to petitioner by the 
previous State Government - Petitioner paying 1/3 cost and 
executing lease cum-sale agreement - Allotment if can be 
cancelled on by successor Government on the ground that was 
irregular - Doctrine of ultra vires - If applies 578 


GENERAL INSURANCE CORPORATION ACT (V OF 
1972) - Funds of the General Insurance Corporation whether 
can be said to be funds owned by the State 530 


HINDU ADOPTIONS AND MAINTENANCE ACT 
(LXXVIII OF 1956), Sec 18 - Husband contracting second 
marriage and living with her - First wife 1s entitled to mainte- 
nance - Quantum of - Determination - Claim by first wife for 
marriage expenses of her daughter - Tenability - Pleading and 
proof 160 


HINDU LAW- Joint family property - Aizenation by father for 
immoral purposes - Burden of proving legal necessity on whom 
lies - How discharged 260 


/ 
HINDU MARRIAGE ACT (XXV OF 1955), Sec 24 - Peti- 
tion for divorce by husband - Wife filing an interlocutory 
application for grant of interim maintenance - Claiming Rs 750 
per month and Rs 1,000 as litigation expenses - Court granted 
theentire claim of Rs 1,000 for litigation expenses and Rs 650 
per month as interim. maintenance from the date of filing 
petition for divorce - Revision against that order by husband - 
Held the grant of interim maintenance should be reckoned 
from date of service of summons in petition for divorce - Order 
of court bele modified 496 


HINDU MARRIAGE ACT (XXV OF 1955) - (Contd ) 


--Sec 28 - Cıvıl Procedure Code (V of 1908), O 41, Rule 10 -Ex 
parte decree passed under Sec 28 of Hindu Marriage. Act - 
Application for restoration of appeal - Maintainable 

595 


HINDU MINORITY AND GUARDIANSHIP ACT (XXXI 
OF 1956), Sec 8(2) and (3) - Alienation by natura! guardian in 
contravenfionof Sec 8(2) - Effect’- Plaintiff need not prove that 
the alienation was tainted with illegal or immoral purposes or 
that there was no family necessity - Voidance of alıenatıon - 
How made 260 


INCOME-TAX ACT (XLIII OF 1961), Secs 269-UD and 
269-UL - Power under either to purchase the property agreed 
tobe sold or toissue no objection certificate - Ifimplies a power 
not to exercise either of the powers 572 


--Chapter XX-C, Secs 269-UD, UL, proviso - Order under - 
Declining to purchase the property agreed to be sold and also 
decliningto issue no objectioncertifcate - High Courtquashing 
the order - Income-tax authorities whether to be given an 
opportunity to pass a fresh order regarding prescriptive power 
alter nid - Lit of ewo uutis had vapliud 573 


INDUSTRIAL DISPUTES ACT (XIV OF 1947), Secs 7(s) 
and 25-F - Apprentice, if a workman - such workman 
retrenched - Entitlement to the benefits under Sec.25-F - Con- 
dition for 551 


Sec 9-A - Management varying conditions of service without 
complying with requirements of - Workmen not obeying such 
order - Do not commitviolation of Standing Orders - Majority 
of workmen agreeing to abide by terms of settlement under 
Sec 18(1) - No ground to vary conditions of service of others 

81 


—Secs 12 and 22(1)(d) - Settlement arrived at already - Parties 
at variance only with its implementation - Conciliauon pro- 
ceedings - If can be commenced - Issue of strike notice during 
such proceedings - If barred - 131 


--Sec 12(3) - Settlement under - Is binding unless and until 
validly substituted by another settlement 81 


--Sec 18(1) - Settlement under implementation of - Dispute as 
to- Referred tothe Labour Court -Labour Court, if can gointo 
question as to whether terms of the settlement were fair and 
reasonable 81 


--Sec 18(1) - Settlement under - Not binding on members of. 
union which did not enter into it - Direction under 
such settlement to members-of the union not a party to it - 
Not a lawful - Disobedience cannot entail penal action 

81 


--Sec 18(1) - Standing Order 17(3)(a) - Labour Court declar- 
ıng that settlement was just and reasonable and requiring 
compliance - Order cannot have retrospective effect - Work- 
mendisobeying terms cannot be proceeded against for miscon- 
duct 81 
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INDUSTRIAL DISPUTES ACT (XIV OF 1947) - (Contd ) 


--Sec 22(1)(d) - Strike not coming within the mischief of nor 
unjustified - Employees cannot be denied wages for strike 
period 132 


--Sec 33-C(2) - Proceedings under - Nature of an execution 
proceeding- Investigation asto the right of theclarmant cannot 
be made- Labour Courtcannot resolve the Industrial Disputes 
ın claim petition 263 


INDUSTRIAL DISPUTES (CENTRAL) RULES, Rule 
58(4) - Settlement reached - Bank Authonties postponing 
compliance with Rule 58(4) - Settlement does not become 
incomplete - Disputes or differences covered by the settlement 
donot becomesubject of conciliation proceedings - Employees 
not barred from resorting to strike 132 


INTERPRETATION OF STATUTES - Internal aids not 
forthcoming - Courts can tahe recourse to external aids to 
discover objectives of legislation 318 


LAND ACQUISITION ACT (I OF 1894), Sec 4(1) - Accuisi- 
uon proceeding - Subsequent purchaser of the property - 
Whether can question the proceeding - Whether a person 
aggrieved 606 (FB) 


--Sec 4(1) - Notification under - Public purposes specified in 
the notification vague and indefinite - Notification liable to be 
quashed 26 


--Secs 4(1) and 17(1)and (4) -Provisionsof Sec 17(1)and (4), 
if can be clubbed with notification under Sec 4(1) 308 


--Sec 5-A - Enquiry under Rule 3(b) of the rule - Not followed 
promptly - Acquisition proceedings whether vitiated 
26 


-Secs 5-A and 17(1)(Z) and (4) - Acquisition proceedings - 
Invocation by Government of urgency provisions - Court, if can 
go into the question of adequacy of material or evidence for 
purpose of invocation of urgency 307 


--Secs 5-A and 17(1) and (4) - Acquisition of land for provision 
of staff quarters - Urgency provisions if can be invoked 
308 


--Secs 5-A and 17(1) and (4) - Urgency provisions under the 
Act - If can be invoked only if matter cannot brook delay of 30 
days 308 


--Sec 6 - Publication of declaration - After expiry of one year 
from thedateof publication of Sec 4(1) notification - Proceed- 
ings are liable to be questioned 26 


--Sec 11(1) - Fist proviso (introduced by Act LXVIII of 1984), 
- Award under provisos - Approval of State Government - Or 
of such officer as the appropnate Government may authorise 
necessary - Award passed without such approval - Unsustain- 
able - Acquisition proceedings cannot be proceeded with 
470 


LAND ACQUISTION ACT (I OF 1894) - (Contd ) 


--Sec 18 - Reference under - Dealt with and disposed of by 
Court on 11 7 1982 - Solatium - Rate of 378 


—Secs 23(1-A), 30(1)(a) and 30(1)(b) - Additional compensa- 
tion under Sec23(1-A) - Entitlement to - No proceeding 
pending before Collectoron 30 4 1982 - Proceedings foracqui- 
sition commenced before 30 4 1982 - Claimants held, not 
entitled to additional compensation 379 


--Sec 28, Proviso - Land acquired taken possession of - Excess 
compensation awarded for - Deposit of, afterexpiry ofone year 
from date of taking over possession - Interest on compensation 
amount 378 


--Sec 48 - Provision enabling state to withdraw proceedings of 
acquisition in respect of certain Jands - State not withdrawing 
acquisition in respect of certain other land - Non-withdrawal 
of, discriminatory violating Art 14 of the Constitution of India 
-Private person's right toask for writ of mandamus to withdraw 
piece of land from acquisition 450 


--Sec 55(1) and Rule 1 - Rules framed under that section - 
Giving public notice of the substance of the notification - 
Mandatory 26 


--Chapter 15 - Lands yielding income - Acquisition of - Com- 
pensation for - Method of 378 


LETTERS PATENT (MADRAS), Clause 12 - Civil Proce- 
dure Code (V of 1908), Secs 20 and 120 - Plaintiff suing more 
than one defendant on cause of action common to all - One or 
some of the defendants only residing or carrying on business 
within the jurisdiction of High Court - Suit if maintainable 
396 
LIMITATION ACT (XXXVI OF 1963), Sec 19 - Defendant 
admitting certain paymentin his written statement - Statement, 
if can be taken as achnowledgment of payment 603 


--Sec 19 - Receipts issued by the plaintiff for payment alleged 
to have been made by defendant - Whether can be said to be 
acknowledgment of payment by defendant - Period of limita- 
tion if gets extended 603 


—Sec 60 - Applicability - Applies only where possession 1s also 
transferred to the alienee 1 


--Art 59 - Voidable documents - Setting aside of - Limitation 
for 405 


--Art 65 - Adverse possession - Burden of - Proof of 
188 


--Arts 110 and 60 - Suit by minor for setting aside alienation by 

father for immoral purposes - Another sv í for setting aside 

certain alienations made by the fatheras his guardian - First 

suit filed within 12 years of alienation and second suit within 3 

years from date minor attained majonty - Held suits were not 

barred by limitation 259 
o 
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LIMITATION ACT (XXXVI OF 1963) - (Contd ) 


--Art 137 - Applies to - Proceedings before Arbitrator - Notices 
to do with application for appointed arbitrator 267 


MADRAS HIGH COURT (APPELLATE SIDE) RULES, 
O 8, Rule 20 - Cyclostyle copies of documents in appeal - Non- 
production - Observance of rule stressed 636 


MADRAS PORT TRUST ACT (II OF 1905), Sec 56 - Rela- 

tionship between Steamer agents and Port Trust - Liability to 

pay demurrage to Port Trust - When passes on to consignee 
117 


MAXIMS - Aud: alterum partem - Administrative Order ın- 
volving civil consequences - Opportunity to be heard must be 
given 12 
MOHAMMEDAN LAW - Mohammedan given life estate 
ın property - Takes the properties absolutely - Right to 
enjoy usufructs for life over immovable properties is valid 
405 


--Wakf - Mosque built and consecrated by public worship - 
Céases to be private property of the builder -It becomes public 
mosque - No evidence of express dedication 1s necessary 

535 


MOTOR VEHICLES ACT (IV OF 1939), Sec 96(2) and (6) 
- Insurer not raising any of the defences under Sec 96(2) before 
Accidents Claims Tribunal - If can question findings of Tribu- 
nal on negligence and quantum of compensation in appeal 
41 


-Sec110-C (2-A) - Insurance Company not raising any 
defence enumerated in Sec 96(2) beforeciaim Tribunal -If can 
maintain an appeal against findings of Tribunal by virtue of 
Sec 110-C (2-A) against its findings on negligence or quantum 
of compensation On the plea of collusion between the appli- 
cants and owner of vehicle responsible for the motor accident 
41 


NEGOTIABLE INSTRUMENTS ACT (XXVI OF 1881), 
Secs 131 and 131-A - Protection under - Bank allowing 
opening of a current account without proper introduction - 
Sufficient connection between the opening of the account and 
due collection of a forged cheque not established - Such plea 
not taken 1n plaint also - If Bank opening current accout 
negligently can be held not entitled to protection of section 
636 


PAYMENT OF SUBSISTENCE ALLOWANCE ACT 
(XLII OF 1981), Sec 3 - Payment of subsistence allowance - 
Secretary of a Co-operative Society - Placed under suspension 
pending enquiry - Enquiry held - Charges proved - A second 
show causes notice issued proposing punishment by dismissal 
from service - Suit by the employee challenging the validity of 
disciphnary proceedings Interim injunction obtained-Em- 
ployee filed an application before the authority under the 
Payment of Subsistence Allowance Act - Application dis- 
missed on - Contest - Suit also dismissed - Employee chal- 
lenged thegvalidity of the order by a wnt petition - Order 


PAYMENT OF SUBSISTENCE ALLOWANCE ACT 
(XLII OF 1981) - (Contd ) 


modified - Employee to get subsistence allowance from 
15 121987 to 18 1 1988 35 


PLEADINGS - Not raised - Evidence let in on such pleadings 
- Effect 188 


--Pleaof want of notice under Sec 25(1) of the Chit Funds Act 
- Not taken in written statement - Averment that plaintiff was 
conducting chit contrary to provisions of Act - Cannot amount 
to plea of want of notice - Plea if can be taken ın appeal 

603 


PRACTICE AND PROCEDURE - Party in possession of 
best evidence - Not examined - Court, 1f can draw adverse 
inference 188 


PRECEDENT - Two cases of Supreme Court taking contrary 
views - Decision rendered by larger Bench to be followed 
133 


PROVINCIAL INSOLVENCY ACT (V OF 1920), 
- Secs 6(d)(1),- (ii). and 9(1)(c) - Acts of insolvency under 
Sec 6(d)X(u) and (ur) - Debtorabsenting himself from his dwell- 
ing house or usual place of business or secluding himself so as 
to deprive his creditors of the means of communication with 
him - Acts constitute continuing acts of insolvency - Period of 
three months for filing petition to adjudicate debtor insolvent 
- How calculated 486 


PUBLIC PREMISES (EVICTION OF UNAUTHORISED 
OCCUPANTS) ACT (XL OF 1971), Sec 5 - Employee asked 
tovacate premises on retirement - Given some time to vacate, 
on compassionate grounds - Cannot be said to be in permissive 
occupation - No notice necessary before taking proceedings 
under Act 214 


` 


REGISTRATION ACT (XVI OF 1908), Sec 17 371 
SALE OF GOODS ACT (III OF 1930), Sec 42 - Legal fictions 
of deemed acceptance of goods under - When arises - Gunny 
bags supplied by the Seller - Appropriated and used without 
any complaint by buyer - After along delay buyer inumatung 
seller that gunnies supplied did not conform to standards 
specified - Buyer deemed to have accepted the goods 

225 


SPECIFIC RELIEF ACT (XLVII OF 1963), Sec12 - 
Applicability - Party able to perform whole or part of 
contract - Suing for specific performance - Section 1f applies 

16 


--Sec 16, Explanation 1 - Contract involving payment of money 
- Plaintiff need not tender the money to defendant actually or 
deposit the money in court except when directed by court - 
Explanation1 applies tosuıt based on reconveyance agreement 
also 272 


--Sec 16 - Specific Performance of contract if can be refused on 
ground that plaint contained a false averment 16 
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SPECIFIC RELIEF ACT (XLVII ÖF 1963) - (Contd.) 


—Sec.16(c) - Suit for specific performance of agreement - 
Decreed ex parte - Decree subsequently set aside - Decree 
passed after contest - Petitioner depositing balance of sale 
consideration - Court depositing the amount in the form of 
cash certificates ın a Bank - Petitioner, if entitled to interest 
accrued on the amount. 113 


—Sec.20 - Suit for specific performance of sale - Execution of 
agreement - Burden of proof - Contract relating to ımmovable 
property - Time if essence of contract 467 


—Sec.20(4) - Specific performance of contract if can be refused 
onground that it i5 not enforceable at the instance of the other 


party 16 


SUCCESSION ACT (XXXIX OF 1925), Sec.263 - Revoca- 
tion of grant.of Probate or Letters of Administration under - 
‘Just Cause’ for - Person having interest ın property - Non- 
service of notice on - Isa just cause - Conduct of propounder in 
probate proceedings suspicious - Probate proceedings 
shrouded in suspicion - Court cannot ignore non-service of 
notice even if person not served had knowledge about probate 
proceedings | 210 


TAMIL NADU AGRICULTURAL PRODUCE MAR- 
KETS ACT (XXIII OF 1959), Sec 18(1) - Fee under - If can be 
levied on agncultural produce thesale of which was completed 
outside State of Tamil Nadu 202 


TAMIL NADU BASIC SERVICE RULES, Rules 7-A 
and 10-A Basic servant employed in one District ousted 
for want of vacancy ın that District - District Judge of 
that District requesting Distnct Judge of another District 
to absorb the servant if there was a vacancy - District 
Judgeappointing him in a vacancy in that District and request- 
ing High. Court for ratification - Ratıficatıon refused and 
servant terminated from service - Order if sustainable 

345 


TAMIL NADU BUILDINGS (LEASE AND RENT CON- 
TROL) ACT (XVIII OF 1960), Secs 2(2)(a)and (b) and 14(1) 

- Premises let out to tenant comprising of three shops, s'te on 

which previous tenant had put up some asbestos sheet sheds 

and vacant land - Lease whether of buildings - Petition for 
eviction under Sec.14(1), if maintainable in respect of such 

premises. 287, 
—Secs.2(2), 2(6) and 2(8) (As amended by Act XXII of 1973) 

-Building, landlord and tenant - Definition of - Buildingowned 

by ‘co-owners - Lease agreement - Entered into by all the 
co-owners with the other owner - Rent fixed - Lease agreement 

- Whether creates relationship of landlord and tenant 

428 


—ec.10(1), proviso 2 - Eviction of tenant - Landlord filing suit 
instead of proceedings under Rent Control Act on ground that 
tenant demed tle of Landlord - Competency 8 


—Sec 10(2)() - Tenant making default in payment of rent toa 
previous landlord -Subsequent purchaser trom him, if can evict 


8 


TAMIL NADU BUILDINGS (LEASE AND RENT CON- 
TROL) ACT (XVIII OF 1960) XContd ) 


tenant under Section even though rent payable by tenant to 
purchaser is not in arrear 31 
“e. 
--Secs 10(2)(1) and 10(2)(11) (As amended by Act XXIII of 
1973) - One co-owner of the burlding 1n occupation of the 
building under a lease agreement with other co-owners - Peti- 
uon foreviction by theother co-owners against the co-owner in 
possession - Allegation of wilful default and sub-letting - Peti- 
tion for eviction - Whether maintainable 428 


--Sec 10(2)(c), Explanation (As amended by Act XXIII of 

1973)- Notice of demand cf arrearsof rent made on29 10 1980 

- Rent paid oniy on 17 6 1981 - Default considered as wilful 
483 


--Sec 10(2)(c) (As amended by Act XXIII of 1973) - Wilful 
default - Purchaser of property - Filing petition for eviction 
against the tenant in occupation under the previous owner - 
Tenant had knowledge of the purchase - Advance paid by the 
tenant to the previous owner - Tenant claiming to have paid the 
property tax - Adjustment of such advance and payment of 
property tax towards arrears of rent - Permission for such 
adjustment by the previous owner - Not established - Non- 
payment of rent under such circumstances - Whether amounts 
to wilful default 482 


—Sec.10(2)(1) (As amended by Act XXIII of 1973) - Petition 
foreviction by landlord - Allegation of wilful default - Conten- 
tion that the tenant setting up an agreement with the vendor of 
the landlord - Statement that the vendor borrowed Rs 5,000 
fromthe tenant - Tenantto occupy the premises without paying 
rent in heu of interest - Tenant did not pay rent to the landlord 
- Notice by landlord demanding arrears of rent - Arrears not 
paid - Tenant whether committed wilful default 3 


--Sec 10(3)(a)(a) - Landlord a partnership firm - Doing busi- 
ness in glassware and enamel articles - Tenant also a partner- 
ship firm conducting a medical shop in the petition premises - 
Petition premises situate just behind the business premises of 
the landlord - Landlord havıng its godown ına rented premises 
tc store its goods - Owner of the premises obtained order of 
eviction against the landlord - Landlord surrendered the prem- 
ises - Other two godowns are far away from the place of 
business - Landlord desinng to locate its godown very near that 
business premises - Landlord filing a petition for eviction - 
Dismussat of that petition - Appeal to the appellate authority - 
Order of the Rent Controller set aside - Eviction ordered - 
Revision by the tenantto the High Court - Eviction order of the 
appellate authority set aside - Revision allowed 472 


--Sec 10(3)(a)(n1) - Storing the commodities in a godown - 
Selling the same in business premises - Whether amounts to 
different kinds of business 472 


--Sec 10(3)(a)(u1) - Scope and applicability - Landlord carry- 
ing on business in Textile Goods in the mofussil - The landlord, 
owning a building in tbe City of Madras - Premises let out to 
tenant for rent - Landlord desiring to start a brafich shop in the 
city- Filing a petition for eviction against the tenant - Defence 
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TAMIL NADU BUILDINGS (LEASE AND RENT CON- 
TROL) ACT (XVIII OF 1960) - (Contd ) 


that the landlord has not made any preparation - The require- 
ment of the landlord held to be not bona fide - Petition dis- 
missed 167 
--Sec 10(3)(a)(nr) - Landlord filing petition for eviction - 
Requirement of the premises for using it, as godown forstoring 
safety matches - Landlord not obtaining Municipal licence and 
Excise licence for storing - If ground for refusing eviction 
459 


--Sec 14(1)(b) - Finding of Rent Controller that petitioner's 
requirement of building for demolition and reconstruction was 
bona fide - Finding not challenged before appellate authority - 
That plea, held, cannot be raised in revision 287 


--Sec 25 - High Court sitting inrevision -Jurisdiction - Interfer- 
ence with the finding of fact , 167 


TAMILNADU CIVIL COURTS ACT (1873), Secs 13,30(2), 
30(3), 30(6) and 30(7) - Scope and applicabihty - C P C (V of 
. 1908), O 43, Rule 1 - Vacation court - Passing orders in 
interlocutory applications - Appeal against that order to Dıs- 
trict Court - Preliminary objection regarding maintainability of 
the appeal - Rejected by the District Court - Revision to the 
High Court - Allowed - Held appeal not maintainable 
447 


TAMIL NADU CO-OPERATIVE SOCIETIES ACT (LIII 
OF 1961), Secs 73(1) and 96 - Special Officer of Co-operative 
Bank categorising posts 1n Salem Central Co-operative Bank 
and regrouping them - Employees raising dispute over the 
categorisation - Such dispute held, does not fall under 
Sec 73(1) - Adjudication by Deputy Registrar in such dispute 
ıs without jurisdiction - Appeal from such order cannot be 
preferred to the Co-operative Tribunal 63 


—Secs 119 and 119-A - Bye-laws under Sec 119 - Nature and 
scopeof - Registrar, if canalter serviceconditions of employees 
of Co-operative Societies without amendment of the bye-laws 
- Registrar and Special Officer if liable to the High Courts writ 
ın issuing orders categorısıng the services 63 


--Wnt petition against the Co-operative Society - Held not 
maintainable 54(FB) 


TAMILNADU CO-OPERATIVE SOCIETIES (APPOINT- 
MENT OF SPECIAL OFFICERS) ACT (XXV OF 1976) - 
Special Officer appointed under - Is a servant or agent of the 
State Government - His actions are actions of the State - He is 
amenable to writ jurisdiction 63 


TAMIL NADU CULTIVATING TENANTS' PROTEC- 
TION ACT (XXV OF 1955), Sec 6 - Jurisdiction of Civil 
Courts, when barred 297 


--Preamble and Secs 3(1) and 4(2) - Cultivating tenant execut- 

ıng deed voluntarily surrendering right of tenancy - If opposed 

to public policy - If can be specifically enforced 157 
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TAMIL NADU CULTIVATING TENANTS’ PROTEC- 
TION ACT (XXXVIII OF 1990), Secs 4 and 6 - Rehef under 
the Act - Availing of - Exercise of option under Sec 4 whether 
condition precedent for P 186 
TAMIL NADU DEBT RELIEF ACT (XIII OF 1980), 
Sec 6(1)(a) - Relief under - Mortgage debt - Burden of proving 
that debtor was 1n possession of properties worth more than 
Rs 25,000 - Debtor alleging that he had sold away a portion of 
the property - No evidence let in - Revenue authorities relying 
on such statement only and holding that debtor was entitled to 
relief under Act - Order - Sustainability - High Court if can 
interfere with order under Art 226 of the Constitution - Con- 
stitution of India (1950), Art 226 592 


TAMIL NADU DOCUMENT WRITERS' LICENCE 
RULES, Rule 4-A (as introduced on 23 5 1990) - Rule being 
vague and indefinite, not workable - Principles of service 
junsprudence not applicable to professionals like document 
wnitérs - Prescription of age limit for such professionals not 
Justified - Rule also held violative of Arts 14 and 19(1)(g) of 
Constitution 317 


TAMIL NADU ELECTRICITY BOARD EMPLOYEES 
DISCIPLINE AND APPEAL REGULATIONS, Regulation ` 
No 8(b), as amended by G,O Ms No 368, dated 7 7 1980 - 
Disciplinary action against employees of Electricity Board - 
Enquiry Officer conducting enquiry and submitting report - 
Disciplinary authority passing orders without giving any op- 
portunity to delinquents of being heard - Orders whether valid 
- Principles of natural Justice - Whether can be excluded by 
specific statutory provision 499 


TAMIL NADU ELECTRICITY BOARD’S STANDING 
ORDERS, STANDING ORDER 36(2) - Workmen other 
than those engaged ın clerical work - Alteration of date of birth 
inservice register- Workman giving an undertaking that he was 
53 years old and that he will not seek alteration of his date of 
birth - Held, suit for alteration of.date of birth not maintain- 
able 79 


TAMIL NADU FREEDOM FIGHTERS' PENSION 
RULES - Pension under - Eligibility - Certificate obtained 
from co-prisoner who 1s Ex M L.A. or Ex M P. can be acted 
upon 336 
TAMIL NADU HINDU RELIGIOUS AND CHARI- 
TABLE ENDOWMENTS ACT (XXII OF 1959), Secs 5, 
,6(16) and 6(17) - Cıvıl Procedure Code (V of 1908), Sec 92 - 
\ Religious Endowment and Religious Charity - Trust created 
with main object of performing poojas to Vigneswaraswamy 
ido! and balance if any to be spent, for feeding people from 
outside the village who stay in the choultry - Subsequent 
document executed for additional amounts to be spent on 
other religious or charitable purposes - Endowment held to be 
religious endowment or religious chanty -Sec 920f C P C held 
not applicable thereto 109 


* --Sec.63(a) and (f) - Indian Trusts Act (II of 1882), Sec 34 - 


Trust - Nature of - Not decided - Party preventing Deputy 
Commissioner from deciding question - If can contend that the 
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TAMIL NADU HINDU RELIGIOUS AND CHARI- 
TABLE ENDOWMENTS ACT (XXII OF 1959) - (Contd ) 


trust is not a religious trust and that it will fall under the Indian 
Trusts Act 48 


--Sec 63(f) - Property set apart under, for religious trust cannot 
subsequently be said to be private property or private secular 
trust property 48 


—Sec 108 - Suit for declaration that the deed of assignment was 
not binding - Jurisdiction of the civil court to grant such 
declaration i 


TAMIL NADU INDUSTRIAL ESTABLISHMENTS 
(CONFERMENT) OF PERMANENT STATUS TO' 
WORKMAN - Petitioner employee of a Co-operative Society 
- Termination of services of the petitioner - Petitioner filing a 
wnt petition against the Co-operative Society restoration of 
services on permanent basis - Sought for in terms of the Act - 
Held not maintainable 54(FB) 


TAMIL NADU KHADI AND VILLAGE INDUSTRIES 
BOARD SERVICE REGULATIONS -G O Ms No 312, LE, 
dated 30 11 1987, fixing 8 7 1980 as cut-off date for regulatıng 
irregular appointments - Validity of cut-off date prescribed - 
Ouster from service of person appointed after cut-off date - 
Legality 38 


--Regularisation of contingent appointments - Direction re- 
garding, in G O Ms No 107, P & AR, dated 521987, not 
followed due to no fault of petitioner - Petitioner cannot be 
penalised E 38 
TAMIL NADU MINORITY SCHOOLS (RECOGNITION 
AND PAYMENT OF GRANT) RULES (1977), Rule 4(3) - 
Application for recognition for starting a teacher's traming 
institute for women at Vallam - Application rejected by Joint 
Director of School Education - Appeal - Appellate authority 
cannot reject appeal without hearing applicant 115 


.TAMILNADU OCCUPANTS OF KUDIYIRUPPU (CON- 
FERMENT OF OWNERSHIP) ACT (XL OF 1971), Secs 3 
and 15-A - Occupant of Kudıyıruppu transferring his rights to 
others without previous sanction of Authorised Officer - Al- 
1enees cannot claim relief before the Civil Court on basis of 
such alienation 90 


--Sec 15-A - Person coming to Court with case of title - Cannot 
rely on inconsistencies in defendant's case - Has to establish 
title 3 90 


--Sec 15-A(2) - Defendants alienating occupancy nights with- 
out previous sanction of Authorised Officer - Alienee acquires 
no nght - Defendants need not approach the Authorised 
Officer to declare the alienation null and void 90 


TAMIL NADU PRESERVATION OF ‘PRIVATE FOR- 
ESTS ACT (XXVII OF 1949), Sec.10 - Rules framed under, 
Rule 8 - Application for cutting trees by selection method - 
Consideration of - Relevant factors - Non-application of mind 
to relevant factors - Effect 220 


TAMIL NADU PRESERVATION OF PRIVATE FOR- 
ESTS ACT (XXVII OF 1949) - (Contd ) 


--Sec 10 - Rules framed under, Rule 8 - Rule not exhaustive of 
all factors for sanction of permission to cut trees by selection 
method 220 
TAMIL NADU PRIVATE COLLEGES (REGULATION) 
ACT (XIX OF 1976), Secs 14 and 55 and Rules 11(2)(1) of the 
Rules framed under the Act - Employee of pnvate Colleges 
submitting resignation voluntarily - Authorities if can act with- 
out conforming to the statutory provisions - Secretary of Col- ~ 
lege 1f can accept resignation and relieve employee from his 
duties E 598 


--Secs 14-A and 14-B (introduced by the Tamil Nadu Regcog- 
mised Private Schools (Regulation) and Private. Colleges 
(Regulation) Amendment Act (XLVIII of 1982) - Institution 
affected by the introduction of the sections - Challenging tlie 
validity - It need not wait tıllıt gets actually injured offended by 
the enhancement of the provisions 545 


TAMIL NADU PRIVATE COLLEGES (REGULATION) 
RULES (1976), Rule 11(4)(1) - Constitutional validity - If 
offends Art 30 of the Constitution of India 440 


TAMIL NADU PUBLIC PREMISES (EVICTION OF 
UNAUTHORISED OCCUPANTS) ACT (IOF 1976) - Evic- 
tion of person in possession of premises belonging to Coımba- 
tore City Municipal Corporation - Provisions of Act or any — 
other Act not followed - Effect - Wnt of mandamus to hand 
over premises issued - Constitution of India (1950), Art 226 
568 


TAMIL NADU RECOGNISED PRIVATE SCHOOLS 
REGULATIONS ACT (XXIX OF 1974), Secs 8(2) and 53 - 


Transfer orchange of an educational agency - Validity of -Cıvıl - 


Courts are not barred from deciding 127 
--Sec 19 - Pnvate Secondary School Scheme - Teachers in 
Pnvate Secondary School entitled to be continued in service 
aftercompletion of 58th yearupto 60th year on re-employment 
basis - Entitled to increments and other benefits also during 
suchre-employment, though they are entitled to pension on the 
basis of service upto the age of 58 years only 218 


--Sec 53-A - Suit already pending - Filing ofa fresh application 
ora fresh suit under Section ıs not necessary - Bar of limitation 
does not apply 128 


—Sec.53-A (as introduced by Act XXIX of 1987) - Scope - 
Section providing for particular kind of dispute*- If empowers 
educational authonties to entertain and decide other civil 
disputes which can be decided only by Civil Courts - Term 
‘anses’ in Section - Applies to dispute which 1s already in 
existence 127 


TAMIL NADU RECOGNISED PRIVATE SCHOOLS 
(REGULATION) RULES (1974), Rule 11(3) - Payment 
of maintenance grants “upto 6 per cent” - GOMs, 
No 1820, Education, dated 30 10 1975 held not arbitrary 
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TAMIL NADU RURAL ARTISANS (CONFERMENT OF 
OWNERSHIP KUDIYIRUPPU) ACT (XXXVIII OF 1976) 
- Kudıyıruppu - Meaning of - Tenant of building if a tenant of 
site alone - Tenant of house if a tenant under the Act 424 


TAMIL NADU STATE AND SUBORDINATE SERVICE 
RULES, Rule 49(b) and (c) - Correction of date of birth ın 
service register - GO dated 2731978 requinng- filing of 
application within 5 years of entering service - Applıcabılıty to 
persons who had entered into service before date of G O 

E 153 


- TAMIL NADU TODDY AND ARRACK SHOP (DIS- 
POSALIN AUCTION) RULES (1981), Rule 21 - Petitioner 
offering highest bid in auction for arrack Shop - Not accepted 
- Reauction held - Petitioner filing wnt petition to guasli the 
reauction notice - Stay granted by High Court - Petitioner, if 
can beheld liable for notional loss sustained by Government by 
the interim stay 170 


TAMIL NADU TOWN AND COUNTRY PLANNING 

' ACT, 1971 (XXXV OF 1972), Secs 26, 30, 48 and 49 - Draft 
master plan published under Sec 26 - Application forconstruc- 
tion of building in the planning area - If can be refused when 
final plan under Sec 30 is not published - Right to be heard 

: --—- -463 


TRANSFER OF PROPERTY ACT (IV OF 1882), Secs 8and 
15 - Settlements attested by close relatives - Settlor residing 
in one place and settlements executed in another place - 
Settlement deeds registered by a special power of attorney - 
~Settlements executed in favour of relatives - Circumstances 
held will not lead to an adverse inference that settlements were 
ınvoluntary . 405 


-Sec 54 - Constitution of India (1950), Art 225 - Person 
aggrieved - Subsequent purchaser - Locus stand: to challenge 
, the acquisition proceedings 606 (FB) 


Sec 58(f) - Memorandum of deposit by title deeds pertaining 
to property hypothecated - If compulsorily registrable under 
Sec 17 of the Registration Act 371 
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--Sec 69 - Mortgage with power of sale - Mortgagee if a Trustee 
of the power of sale - Auction sale by mortgagee - Interference 
with, by Courts 240 


--Sec 69 - Prıvateauctıon of mortgaged property under -Banof 
purchase - Does not apply to a puisne mortgage who has not 
brought the property to auction 627 


--Sec 106 - Provision prescribing different notices for termi- 
nating lesses of immovable property for aggricultural or manu- 
facturing purposes and leases of movable property for other 
purposes - If discriminatory and unconditional - (Constitution 
, of India (1950), Art 14) 555 


TRUSTS ACT (II OF 1882) - Composite Trust - Definite 
shares reserved for public trust in favour of charities and 
private trust in favour of named individuals apportionment of 
trust propertres between the private beneficiaries and public 
charities - If can be made 518 
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—Secs 1 and 34 - Trust found to be religious trust - Sec.34 
cannot be invoked in respect of such trust : 48 


—Sec.34 - Permission granted by District Judge to sell certain 
properties of trust - High Court allowing the sale to proceed, 
but staying confirmation of sale until further orders - Hindu 
Religious and Chantable Endowments Board filing revision 
against order of District Judge under Sec.34 - Court auction ' 
sale purchaser, if necessary party to the revision petition. 
x05 OAT 
WAKFS ACT (XXIX OF 1954), Sec.15 - Framing of scheme 
under -Notice tointerested persons - If essential - Non-issueof 
notice - Effect 5 172 


*--Sec 15 - Limitation Act (XXXVI of 1963), Arts 100 and 113 


- Scheme framed under Sec 15 - Cancellation of -.Suit for - 
Lımıtatton for - 172 
f 
-8ec55(2) - Civil Procedure Code (V of 1908), Sec.92 - 
Framing of scheme under Wakf Act - Suit for cancellation of - 
Sanction under Sec 92, C.P C., where necessary. . 172 


WILDLIFE PROTECTION ACT (LIN OF 1972) - Pron- 


sıonsof - Ifviolativeof Art 14 of Constitution of India: 7-7. 256- a 


Provisions of - If violative of Art 19(1)(f) of Constitution of 
Indiaasit stood before the Constitution 44th Amendment Act, 
1978 ; 355 
-Provisions of - If violative of Art 19(1)(g) of Constitution of 
India E = 356 
—Sec 61 - Provision if bad for excessive delegation. . 356 
WILLS - Construction - Testator leaving two Wills - Mention- 
ing in later will that legaties shall take the properties subject to 
the conditions in both walls - Both willsshould be read together 
-Held on facts, intention of testator was not to confer life estate 
on the daughters and wife but to stipulatethat thesons, till their 
hfe time, should manage the lands given to the daughters and 
wife á 405 , 


~-Proof of - Principles governing - Writing up of Will not fullin 
all pages - If sufficient to spell out suspicious circumstance. 
460 


WORKMEN'S COMPENSATION ACT (VIII OF 1923), 
Sec 2(1)(n) and Scheduie II - Employee in a Partnership firm 
paid on daily basis - Provided with work for 24 daysin a month 
- If a workman 547 


Sec 4(1)(c) and Schedule I, Part II, Entry 26and Schedule IV 
- Workman sustaining myury in left eye due to spilling of acid, 
in course of employment and losing vision in left eye- Compen- 
satron - Compensation of workman claiming Rs 7,560 - Com- 
missioner for Workmen's Compensation gıvıngıtat Rs 13,440 
if maintainable 547 


WORDS AND PHRASES - “Gayatrı Mantram” - What is - 
Meaning of- Key 530 
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--Sec 48 - Provision enabling state to withdraw proceedings of 
acquisition in respect of certain lands - State not withdrawing 
acquisition im respect of certain other land - Non-withdrawal if 
discriminatory violating Art 14 of the Constitution of India - 
Private person's right to ask for wnt of mandamus to withdraw 
piece of land from acquisition 11 


--Chapter XV - Lands yielding income - Acquisition of - 
Compensation of - Method of 6 


LIMITATION ACT (XXXVI of 1963), Art 137 - Applies to - 
Proceedings before Arbitrator - Notices to do with application 
for appointed arbitrator 3 


MOHAMMEDAN LAW - Wakf - Mosque built and conse- 
crated by public worship - Ceases to be private property of the 
builder - It becomes public mosque - No evidence of express 
dedication 1s necessary 24 


MOTOR VEHICLES ACT(IV OF 1939), Sec 110 - Children 
Act (LX of 1960), Secs 2(g), (Q) and 2(1) - Motor accident - 
Victim a boy aged about 14 years - If a child contributory 
negligence, ıf can be negatived on that ground alone 

z 16 
--Sec 110(1) - ‘Damage to property,’ what ıs - Expression has to 
be necessarily restricted to actual damages covered to the 
property - Cannot be expanded 14 


-Sec 110(1) - A tourist car and a Transport Corporation bus 
collided - Accident took place as a result of the collision - Two 
girls returning from school in the bus sustained serious injuries 
- Victims made claim for compensation - Transport Corpora- 
tion made claim for the loss of earning - Tribunal finding the 
accident was due to rash and negligent driving of the drivers of 
the two vehicles - Held that a case of composite negligence was 
made out - Tribunal awarded compensation of Rs 19,000 and 
Rs 7,500 respectively - Also awarded damages to the Transport 
Corporation for the loss sustained due to the detention of the 
bus for repairs - Appeal and cross-appeal by the representative 
parties - Partly aliowed 13 


QUASI JUDICIAL AUTHORITIES - Not taking into 
account matters which ought to have been taken into account 
or taking into account matters which ought not to have been 
taken into account while passing orders - Cr.nmıt mistake of 
law and act with malice of law 14 


TAMIL NADU BUILDINGS (LEASE AND RENT CON- 
TROL) ACT (XVIII of 1960), Secs 2(2), 2(6) and 2(8) (As 
amended by Act XXIII of 1973) - Building landlord and tenant 
- Definition of - Building owned by co-owners - Lease agree- 
ment entered into by all the co-owners with the other owner - 
Under the lease agreement rent was fixed - Lease agreement 
whether creates relationship of landlord and tenant 8 


3 INDEX OF RECENT CASES 


TAMIL NADU BUILDINGS (LEASE AND RENT CON- 
TROL) ACT (XVIII OF 1960) - (Contd ) 
& 


TAMIL NADU RECOGNISED PRIVATE SCHOOLS 
REGULATIONS ACT (XXIX of 1974), Secs 8(2) and 53 - 
Transfer orchange of an educational agency - Validity of - Civil 


--Secs 10(2)(1) and 10(2)(11) (As amended by Act XXIII of ; Courts are not barred from deciding 3 


4973) - One co-owner of the building ın occupation of the 
building under a lease agreement with other co-owners - Peti- 
uon for eviction by the other co-owners against the co-owners 
in possession - Allegation of wilful defendant and sub-letting - 
Petition for eviction whether maintainable 8 


--Sec 10(3)(a)(1) - Landlord filing petition for eviction 
requirement of the premises for using it as godown for storing 
safety matches - Landlord not obtaining Municipal licence and 
Excise licence for storing - If ground for refusing eviction 

7 


--Secs 10(3)(c) and 10(4) - Landlord carrying on business in a 
portion - Tenant postal department occupying the front por- 
tion - Landlord filing petitionfor eviction - Requirement ofthe 
premises by way of additional accommodation - Tenant plead- 
ing that he is ın essential service - Essential service - What 
constitutes - Notification G O Ms No 3440, Home, dated 


- - —27 10.1960 - Postal department - Engaged in essential service 


- Whether would fall under Sec 10(4)(1) of the Act - Eviction 
petition - Whether maintainable 9 


TAMIL NADU PRIVATE COLLEGES (REGULATION) 
ACT (XIX OF 1976), Secs 14-A and 14-B (introduced by the 
Tamil Nadu Recognised Private Schools (Regulation) and 
Private Colleges (Regulation) Amendment (XLVIII of 1982) 
- Institution affected by the introduction of the sections - 
Challenging the validity - It need not wait till it gets actually 
injured offended by the enhancement of the provisions 

, 26 


TAMIL NADU PRIVATE COLLEGES (REGULATION) 
RULES (1976), Rule 11(4)(1) - Constitutional valıdıty - if 
offends Art 30 of the Constitution of India 13 


TAMIL NADU PUBLIC PREMISES (EVICTION OF 
UNAUTHORISED OCCUPANTS) ACT (lof 1976) - Evic- 
zon of person in possession of premises belonging to Comba- 
tore City Municipal Corporation - Provisions of Act or any 
other Act not followed - Effect - Writ of mandamus to hand 
over premises issued - Constitution of India (1950), Art 226 
^ 24 


--Secs,53-A- Suit already pendin g- Filing ofa fresh application 
or fresh suit under section 1s not necessary - Bar of limitation 
does not apply 4 


--Sec 53-A (as amended by Act XXIX of 1987) - Scope - 
Section providing for particular kind of dispute - If empowers 
educational authorities. to entertain and decide other civil 
disputes which can be decided only by civil courts - Term 
‘arises’ ın section - Applies to dispute which 1s already in 
existence 7 4 
TAMILNADU RURAL ARTISANS (CONFERMENT OF 
OWNERSHIP KUDIYIRUPPU) ACT (XXXVIII OF 1976) 
- Kudıyıruppu - Meaning of - Tenant of building if a tenant of 
sıte alone - Tenant of house ıf a tenant under the Act 

11 
TRANSFER OF PROPERTY ACT (IV OF 1882), Sec 69 - 
Mortgage with power of sale - Mortgagee 1f a trustee of the 
power of sale - Auction sale by niorigagce - Interference with 
by Courts 5 


TRUSTS ACT (II of 1882) - Composite trust - Definite sharers 
reserved for public trust in favour of charitiesand private trust 
in favour of named individuals - Apportionment of trust prop- 
erties between the private beneficiaries and public charities - If 
can be made 21 


WORDS AND PHRASES - Malice - Malice ın law and malice 
1n fact - Distinction 14 


WORKMEN'S COMPENSATION ACT (VIII OF 1923), 
Sec 2(1)(n) 2d Sch II - Employee in a partnership firm - 
Payment on daily basis - Provided with work for 24 days ina 
month - Ifa workman 20 


--Sec 4(1)(c) and Sch I, Part II, Entry 26 and Sch IV - Work- 
mansustaining injury in left eye due to spilling of acid, ın course 
ofemployment and lcsingvision in left eye - Workman claiming 
Rs 7,569 as compensation - Commission for workmen’s com- 
pensation giving it at Rs 13,440 - If sustainable 20 
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“Counter”, “Counter Statement" afid “Counter Affidavit” 


By 


` 


T KS Sharma, Advocate, Tındıvanam > 

B.Chinnasamy v. Kannammal © Munammal and others, reported in (1991)2 M.L J. 70, is a 
case relating to aseparately living Hindu wife's right to claim interim maintenance, during the pendency 
of a suit filed by her, under Sec.18 of the Hindu Adoptions and Maintenance Act 


In this case, Abdul Hadi, J , ın para 8 of his judgment, has made the following observations: 


“In the,abovesaid I A.No 286 of 1986 filed.by the wife for interim maintenance, while the 
applicant-wife has filed an affidavit ın support of her claim for maintenance, making several specific 
allegations for claiming maintenance, the petitioner herein did not even file his counter-affidavit, but 
only filed a verified counter-statement". 

“This averment contamed in thesupporting affidavit of the applicant-wife was not repudiated 
by filing a counter-affidavit but as stated above, only a counter-statement has been filed”. 


Now the questions, 1s there any mode of pleading prescribed m the statute for the respondent, 


in an interlocutory proceeding? The answer appears to be “No”. 
Neither ın the C P.C , nor m the C RP , s there any direction or stipulation for the respon- 
dent in any interlocutory proceeding, to file a reply pleading. 


The Hindu Adoptions and Maintenance Act also is silent on the subject 
Sec.141 of C.P.C , stipulates that “the Procedure provided in this Codein regard.to suits shall 
be followed, as far as ıt can be made applicable to in all proceedings in any Court of civil jurisdiction" 


“Explanation in this section, the expression “Proceedings” includes MES under Order 
9, but does not include any proceeding under Art.226 of the Constitution " r 


Again Rule 15(1) of Order 6 of the C P.C ,, runs as follows: > i 


“15(1) save as otherwise provided by any law for the time beingi in force, every pleading shall 
be verified at the foot by the party”. 


Order 48, Rule 3 says, "The forms given in the appendices, with such variation, as the 
circumstances of each case, may require shall be used for the purposes therein mentioned” 


The practice of filing counter-affidavits in answer to affidavit-supported by petitions, 1s 
followed only in the High Court But, generally, ın all Subordinate Courts ın our State, only the 


» 
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procedure offılıng verified “Counters” or “Counter Statements" (asın O Ps )isbeing adopted, and this - 
has not been disapproved by the High Court so far, as these counters are also verified ın the manner of 
a plaint or written statement 


As such, the observations of Hadi, J (quoted above) castigating the party for not filing 
counter-affidavit, are 1n my humble opinion, confusing 


dece 


A review of the decision reported in 
Sundarambal and others v Dewanayagam and others, (1991)2 MLJ 199 (1991)] LW 97 


By 
R Govindarajan, Advocate, Madurai-625 001 


Ihave to preface the review by recallingsome of the far reachin g changes and inroads that have 
- -been made by the Hindu Succession Act, 1956, under which the succession law has been codified Very 
many noteworthy changes have been made by the Act and under the Act no discrimination bas been 
made n the matter of heirship on the ground of sex Perhaps the most revolutionary change effected by 
the Act 1s the abolition of the doctrine of limited estate forwomen in inherited property. The Act invests 
the daughter with a right to a share both m the undivided interest of the deceased 1, the coparcenary 
property as well as in his separate property When she takes the same share as a son The ii ght given to 
the daughter ın relation to the coparcenary property is a right restricted to the father's share 1n such 
property and does not ın any way affect the independent right of the son ın such property. No 
phenomenal change has been made both by Andhra Pradesh and Tamil Nadu in raising the daughter to 
the status ofa coparcener to clama right by birth as a son ın the ancestral property ofthe father, thereby 
abolishing the restriction-imposed by the main Act Hence Amending Act I of 1990 of Tamil Nadu has 
to be interpreted as to benefit the females. 


The Amending Act I of 1990 has been made effective from 25.3 1989 by introducing Secs 29- 
A to 29-C. The Sections restrict the right only to a daughter who has not been married on the date of 
the coming into force of the Act and also where a partition has not been effected of the coparcenary 
property on the date of the Act Le, 25 3 1989. 


FACTS OF THE CASE: The 1st plaintiff ıs the second wife of one Velayuda Padayachi and 
plaintiffs 2 to 4 are his daughters. The defendants are the sons throu gh the first wife All of them jointly 
filed the suitin which the 1st plaintiff claimed a declaration of her title to the Aschedule property under 
a settlement deed executed by Velayuda Padayachi ın her favour which are his separate properties and 
plaintiffs 2 to 4 claimed their share in the B Schedule properties which are the Joint family properties 
The defendants challenged the settlement on the ground that they are said to be the. joint family 
properties and it will be valid only with regard to the 1/3 share of Velayuda Padayachi The District 
Munsif did notaccept the case of the defendants and decreed thesuit The District Judge on appeal held 
that the 1st will be entitled to only 1/3 share in A Schedule accepting the case of the defendants and 
modified the decree accordingly Then the matter came before the High Court. The said Velayuda 
Padayachı died ın 1976 as seen from para 5 of the judgment. When the matter was pending before the 
High Court, the Amending Act I of 1990 was passed The appellants claimed the benefit of the Act and 
claimed enhanced share The learned Judge held that the properties covered under séttlement deed are 
the Separate properties of Velayuda Padayachi and hence granted decree in favour of the 1st plaintiff 
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regarding A schedule properties and refused to grant enhancement of share in B schedule properties 
as per the Amending Act I of 1990 - 


Justice Srinivasan did not accept the claim for enhanced share on the following grounds. (1) 
The appellants can only become a coparcener with her father and not with her brothers and that too the 
father should have been alive on 25 3 1989 when the amendment came into force - (2) In view of the 
preliminary decree has been passed on 26 2.1979, which was before the amendment came into force, the 
appellants are not entitled to make any claim as under Clause (3) 

Iwould submit that both the reasonsare notsound Regarding the first reasoning, the learned 
„Judge proceeds on the basis that the daughter can claim coparcenary interest with their father and not ' 
“with her brothers It 1s apparently wrong ın the sense that the Act makes the daughter a coparcener Le, 
a birth right ıs given to her as that of a son, and not a mere right That means her right comes into existence 
right from her birth ze, even in thewomb Son en ventre sa mere Ason ın the womb is entitled to claim 
rights ın the coparcenary property and to receive a share to that of his brothers. Similar 1s the position 
ofthe daughter under Act I of 1990 The learned Judge has further equated that right of the daughter 
under the Act to an after born son who cannot question or reopen a partition made prior to his birth 


This has to be interpreted in the same way as that of the property in the possession ofa woman 
onthe date of coming into force of the main Act, 1956 Sec.14 has been interpreted in such a beneficial 
manner as to confer absolute rights to a woman who held the property by virtue ofa pre-existing right. 
It appears as 1f the section is retroactive 1n operation though it i5 not retrospective 


"Thesecond reasoning of the learned Judge focussing his attention on the passing ofa prelimi- 
nary decree 1n the case prior to 25 3 1989 basing his view on 1963 S.C. 992 which has laid down “a 
preliminary decree passed whether ın a mortgage suit ora partition suit, 15 not a tentative one but must 
1n so far as the matters dealt with by ıt are concerned be regarded as conclusive.” This view is incorrect 
since a preliminary decree ın a mortgage suit is quite different from a partition suit So far asa mortgage 
suit 1s concerned it 1s only a money decree and there 1s nothing further to be done 1n that Whereas a 
preliminary decree in a partition suit 1s not final This distinction has been pointed out by the learned 
Judge himselfin S Velusami Nadarv Diravia Nadar and others, (1991)1 L W 502, while considering the 
applicability of Sec.5 of the Limitation Act to O 34, Rule 5 as follows. “The same cannot be said of a 
preliminary decree in a partition suit. Even ın final decree proceedings ın partition some of the rights 
and liabilities of the parties will remain undetermined and they can be conciuded only by a final decree 
On the other hand what remains in a sw una mortgage after the passing ofa preliminary decree 1s only 
to find out whether the amounts specified ın the preliminary decree has been paid or not No other 
question or any of the rights of the parties have been left open or left ın doubt". The learned judge 
refused to follow.A T.R. 1963 S C 992, which he has followed ın the case under revrew. The case decided 
by the Andhra Pradesh High Court in A J R. 1990 A.P. 290, was cited before the learned Judge and it did 
not find favour The learned Judge Radhakrıshna Rao, J; held rightly that their rights can be considered 
even ın final decree proceedings following A.I.R: 1 967 S. C 1470, where 1t has been held “we are of 
opinion that there is nothing in the C P.C., which prohibits the passing of more than one preliminary 
decree ın a partition suit 1f circumstances justify the same and that ıt may be necessary to do so 
particularly 1n partition suits after preliminary decree some parties die and shares of other parties 
thereby augmented." “So far therefore as partition suits are concerned, we have no doubt if an event 
transpires after the preliminary decree which necessitates a change the court can and should do so ” Isubmit 
that statutory changes are also an event as laid down 1n the above decision 

Iwish to point out that 47 R. 1963 S C 992 and 1967 S C 1470, essentially differ on facts 
A IR. 1963 S C 992, relates to an appeal from a final decreé in a partition suit and A LR 1967 S C 1470, 
relates to an appeal from a partition suit. In the former case the decision was rendered by Mudholkar, 
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J , for himself and on behalf of the bench consisung ofC.J.Imam., K.Subba Rao and Rajagopala Iyengar, 
JJ., where they considered the effect of Sec 28-A introduced in the Insolvency Act in the year 1948 which 
came into effect when final decree proceedings were pending and it was contended that by virtue of the 
amendment the share under the preliminary decree cannot be allotted to the plaintiff. The Supreme 
Court held “since ıt has become final since the preliminary decree was not challenged at all by preferring 
an appeal and therefore the matters concluded by it are not open to challenge in an appeal against the final 
decree.” A.LR. 1967 S.C. 1470, the judgment was delivered by Wanchoo, J., for himself and on behalf 
of Bachawat, and V.Ramaswami, JJ., in an appeal from a preliminary decree in a partition suit. The facts 
of the case are exactly similar to that under review. The learned Judge has said in para 7 “we should 
however like to point out that what we are saying must be confined to partition suits and we are not 
concerned with other suits in which also a preliminary decree and final decree are passed.” In the later 
case the earlier observations of the Supreme Court was not brought to their notice. The later judgment ° 
of the Supreme Court has to be preferred to earlier bench decision though it is larger one, since the 
decision which is based on similar or same facts has to be preferred In this connection I would lıke to 
recall the words of Saikia, J , in (1990)4 S.C C 207, “the doctrine of precedent that is being bound by 
a previous decision is limited to the decision itself and as to what is necessarily involved ın it." 


At this juncture I want to point out that the learned Judge has referred to Sec.6 of the main 
Act regarding the notional partition in case of the death of a coparcener who 1s succeeded by his heirs. 
Itis also incorrect since 1t should not be forgotten that at that time the daughter was notacoparcener — -> 


Lastly I wish to draw attention to the appeal filed from the decision of the Andhra Pradesh 
stated supra reported in (7991)3 S C.C. 647, to the Apex Court, which has upheld the reasoning of the 
- learned Judges of the A.P.High Court K.N.Sıngh and P.B.Sawant, JJ., have opined”. Unless and until 
the final decree is passed and the allottees of the shares are put in possession of the respective property, 
the partition is not complete. The preliminary decree which determines the shares does not bring about the 
final partition. For pending the final decree the shares themselves are liable to be varied on account of 
the intervening events In the instant case there is no dispute that only a preliminary decree has been 
passed and before the final decree could be passed the amending Act came into force asa result of which 
Clause (11) of Sec.29-A of the Act became applicable. This intervening event which gave shares to 
respondents 2 to5 had the effect of varying shares ofthe parties like anysupervening development. Since 
the legislation 1s beneficial and placed on the statute book with the avowed object ofbenefitting women 
which is a vulnerable section of the society in all its strata ıt is necessary to give a liberal effect toit. For 
this reason also we cannot equate the concept of partition that the legislature has in mind iri the present case 
with a mere severance of the status of the joint family which can be effected by an expression of a mere desire 
by a family member to do so. The partition that the legislature has in mind in the present case is 
undoubtedly a partition completed ın all respects and which has brought about an irreversible situation. A 
preliminary decree which merely declares shares which are themselves hable to change does not bring 
about any irreversible situation Hence, we are of the view that unless a partition of the property is 
effected by metes and bounds, the daughters cannot be déprived of the benefits conferred by the Act. Any 
other view is likely to deprive a vast section of the fair sex of the benefits conferred by the amendment. 
Spurious family settlements, instruments of partition not to speak of oral partitions will spring up and 
nullify the beneficial effect of the legislation depriving a vast section of women of its benefits.” This 
judgment was delivered on 18 1.1991. ; 
Viewed from any angle and in view of the decision of the Apex court referred to above, the 

decision under review is no longer good law and has to be reconsidered. 


> bh t 
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The Position of the ‘Strict Liability’: The Rule in Rylands v. Fletcher and the ‘Act of God’ asa 
Defence to it in Modern Times in India. 


By 
Lal Ratnakaı Singh; M Sc., LL M., Lecturer, Faculty of Law, University of Allahabad, Allahabad. 


(1) Exordium: 


(A) Import of the expression ‘Strict Liability’ In general sense the expression ‘strict liability’ may 
mean a liability which is stringent 1e, something more than an ordinary liability Legally, ıt signifies a 
tortious liability and 1s regarded as a binding, precise, rigid and hard measure than the ordinary liability 
It 1s imposed upon the wrong-doer for such tort which 1s committed by him while doing some ‘special 
act’ Le , an act not done by common people in ordinary circumstances. The ‘special act’ points to the 
collection of dangerous thing by the defendant on his premises for his own purposes and making its non- 
natural use. In other words, the principle of strict liability advocates that the person, who for his own 
purposes brings hazardous or dangerous thing on his premises, should be held liable to the person who 
sustains damage due to escape of such thing. Precisely speaking, the principle of strict liability was 
evolved by rule in Rylands v Fletcher, (1868) L R 3 H L , 330 The rule laid down in the alluded case may 
be stated as follows 


“The person, who for his own purposes, brings on his lands and collects and keeps there anything 
likely to do mischief if it escapes, must keep 1t in at his peril, and, if he does not do so, 1s prima facie 
answerable for all the damage which 1s natural consequence of its escaper, (1866) L R. 1 Ex. 265, 279- 
280 (Court of Exchequer Chamber, per Blackburn, J in Fletcher v. Rylands 


(B) Act of God 


An Act of God may be defined as a direct act of nature without intervention of human beings, 
Le , an event or circumstance which happens or occurs only due to natural force and not because of 
human efforts Whether such actor event is terrible, horrible, violent or sudden, but 1t must be a direct 
result of some natural phenomenon To give more objectivity to the expression “act of god”, ıt may be 
submitted that ‘an act which cannot be foreseen or if foreseen, 1t cannot be avoided by any amount of 
human care, diligence, skill or any sort of human ingenuity whatsoever. Such eventualities are ‘an act 
of god’ and has epiphemomenal factors such as tempest, storm, tornadoes, gale, hurricane, earthquake, 
rainfall, tidal waves, lightning, cloudburst, volcanic eruptions, landslide and frost etc 


Incontext ofstrict liability, the significant relevance of the act of God i5 that it has been regarded 
as one of the potential limitations on the principle of strict liability ever since the principle came into 
prominence However, with passage of nme and rapid change in conditions of a welfaresociety, a change 
in the principle of strict lability and scope of the act of God ıs bound to occur For instance, in the recent 
past, specially in M C Mehta v Union of India, AIR 1987S C 1 086, the Supreme Court of India has 
pronounced a landmark judgment bringing a radical change ın scope and usefulness of the principle 
The principle, therefore, needs a reconsideration The main purpose of this article 1s to examine the 
desirability of the principle, and also the feasibility of ‘Act of God’ asa defence to the principle in modern 
times The subject will be critically examined with a special reference to Indian law 


(2) Position of the Rule before M C Mehta’s case 


The principle of strict liability has been applied in India ın the same way as it 1s applied in 
England Thatıs, the person who brings, collects and keeps dangerous thing in his premises, 1s held hable 
for all the damage which is natural consequence of its escape Non-natural use of the land afd ‘escape’ 
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of dangerous thing from defendant's premises, have been regarded as basis of the liability For example, 
ın T C.Balkrishnan Menon v T K Subramanian, A I R. 1968 Kerala 151, an explosive substance was filled 
ina coconut shell It was exploded 1n a mardan (open ground) ın a function But incidentally, instead of 
rising into the sky 1t fell at the crowd and exploded. The defendant was held hable. The Court laid down 
that use of explosives in a maidan even ona day of festivals a ‘non-natural’ use ofthe land because under 
the Indian Explosives Act for making and storing explosive substances even on such places and at such 
occasions, licences have to be taken from the prescribed authorities 


Normally, an employer 1s not liable for wrong of an independent contract However, the rule 
in Rylands v Fletcher does not recognise it as an exception Even in Rylands v Fletcher, the defendant 
was held hable for wrongful conduct of independent contractors In India also, the defendant 1s lable 
even though the loss to plaintiff is caused by wrongful act of an independent contractor. In T C Balkrıshnan 
Menonv T.R.Subramanian, though the defendants engaged an independent contractor to attend to the 
exhibition of fireworks, the court held that the explosive 1s an extra-hazardous object and therefore, the 
defendants (appellants) would be liable under the rule in Rylands v. Fletcher 


Scope of the Rule 


No doubt, the rule-has generally been applied 1n India, there is a radical difference between 
extension of scope of the rule in India and England. Salient points indicating deviation of rule m India. 


from England law may be given as follows - 





(1) An accumulation of enormous quantity of water may not always amount to non-natural use 
Therefore, as a result of escape of such water from the land the owner of the land may not necessarily 
be held hable Madras Railway Co v Zamindar of Carvatenagarum, (1874)11 A 364 (P C ), is a good 
illustration on the point In this case, there were two very old tanks on respondent's Zamindary The 
water was collected in these takes for defendant's purpose as well as for agricultural purposes of hus ryots. ` 
Following overflowing of these tanks, the water-escaped causing damage to plaintiff's property Three 
railway bridges were also destroyed in consequence of such escape of the water 


The Privy Councıl held that under the circumstances, the rule ın Rylands v Fletcher, was not 
applicable and as the Zamindar (defendant) was not negligent, he was not liable for the damage caused 
by escape of water It further opined that because of peculiar Indian conditions the escape of water 
collected for agricultural purposes may not be subject to strict hability It 15 noted that this case 1s not 
a sole case of its kind This case was recently followed in K.Nagıreddı v Government of Andhra Pradesh, 
AIR.1982A P 119 The facts of this case were very close to the facts of above-mentioned case The facts 
of the case were that for the purpose of supplying water to farmers, the State Government constructed 
‘Nagaryun-Sagar Project’ Due to seepage and percolation of water in a branch canal, plaintiffs fruit 
bearing trees absorbed excess water and wilted The plaintiff pleaded that the government had failed to 
cement the flopr of the canal However, rejecting the plea, the Andhra Pradesh High Court did not hold 
the Government liable as there was no negligence on the part of the Government The court very in 
mterestingly observed 


“In fact, ın India, the question to be asked 1s “how could people live 1f there was not water in tanks 
andreservorrs Enormous benefits flowing from dams and irrigation 1s obvious and without them the 
land would be wilderness, the country would be desert " 


It follows from these two judgments that there may be circumstances when storage of excess 
water may not be treated as dangerous as to invoke the application ofthe rulé in Rylandsv Fletcher But, 
such circumstances must be conditioned by use of water for public purposes That 1s, the rule may not 
be applied only when two conditions are fulfilled Firstly, the water must have been collected not only 
fordefendant's purpose but also for purposes ofpublicatlarge Secondly, the defendant must have taken 
reasonable Care the escape of water must not be due to negligence of defendant 
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It ıs also submitted that the cases may arise where, based on the line of these two decisions, the 
courts may regard some other things as non-dangerous, irrespective of the fact that they have been 
declared dangerous in England. However, much will depend on need of time, purpose purported to be 
achieved by the thing ın question and the peculiar Indian conditions prevailing at the time the case 
comes before the court for consideration 


(11) There was a time when it was thought that the ‘no fault theory of lability’ established as the 
© basis of the strict liability, has been rejected in India For example, ın Minu B.Mehtav. Balkrishna, A.I R. 
19778 C 1248, the Supreme Court refused to accept this theory (of no fault liability) It observed that 
the liability of owner of vehicle could not arise unless there was negligence on part the of the owner. 


It is pertinent to make it clear that it was not the first case that the theory of no fault lability 
was rejected. In the past also the courts have expressed similar views For instance, ın the earlier two very 
1mportant cases (as discussed above) namely, Madras Railway Co. v. Zamındar of Carvatenagarum and 
K.Nagıreddıv Government of Andhra Pradesh, the Privy Council and the Andhra Pradesh High Court 
in their significant judgments held respectively that the defendant was not liable for damage caused to 
the plaintiff by escaping water unless there was negligence on his part 


However, with legislature's intervention the concept of no fault liability has been revived once 
again To illustrate 1t can be said that the Motor Vehicle Act 1988 has recognised the liability without 
fault in case of motor vehicles accidents The Act makes 1t compulsory that a vehicle owner must get his 
vehicle insured against third party risk Sec 146(1) of the Act Obviously enough, the purpose of such 
insurance ıs to enable the injured third party to sue the insurer te, insurance company directly, to 
recover compensation for loss sustained ın accident, without making the motorist a co-defendant It 15 
mentionworthy that running of the motor vehicles has become a permanent source of air pollution and 
road accidents posing a great danger to the seciety, ıt seems today more hazardous than escape of water 
ın the case of Rylands v. Fletcher, ın nineteenth century It 1s, therefore, submitted that the legislature’s 
effort to recognise ‘no fault liability’ ın motor vehicle accidents 1s remarkably, a very good measure 


There are certain other legislations which are relevant to be cited on thesubject For example, 
the Carriers Act 1865 embodies provisions regarding carriage of goods by land Itenacts that the liability 
ofa common carrier ın respect of the goods is not only that of a bailee but ıs also like that of an insurer 
Sec 9 Carners Act 1865 The common carrier ıs liable for loss to goods even though reasonable care has 
been taken by the carrier 


Similarly, the Indian Railways Act 1890 governs the liability of the railways about carriage of 
goods and animals. Until 1961 the hability of the railways was lıke that of a bailee and the railways 
authority was being held not liable if he was not at fault Sec 72 Indian Railways Act, 1890 But, in 1961 
the Act was amended so as to make it amply clear that the liability of railways authority, pertaining to 
carriage of goods, 1s that ofaninsurer Sec 73 (as after the amendment in 1961) Indian Railways Act, 1890. 
The railway cannot escape the liability more on the ground that it has taken due care of the goods 


It ıs, therefore, submitted that the Judiciary as well as legislatures ın India appear to recognise 
and emphasise the concept of ‘no fault liability ’ 


(2) Position of the Rule after M C Mehta’s case 


MC Mehta’s case, 1s very significant case inasmuch as ıt has changed the rule ın Rylands v. 
Fletcher The Supreme Court in its landmark judgment held in this case that ın India, the liability for 
dangerous things must be absolute’ and not only strict That is to say, the principle of strict liability’ has 
undergone, in this case, a total change and instead, the concept of ‘absolute liability’ has been evolved. 


Therefore, before examining the position of strict liability ın India, in the light of rule in 
M C Mehta v. Union of India, (this 1s the full name of the case), ıt seems incumbent to study! the case in 
some detail Precisely, the facts of the case were as follows 
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There was leakage of oleum gas on 4th and 6th December, 1985 from one of the units of Shriram 
Foods and Fertilizers Industries in Delhi (belonging to Delhi Cloth Mills Ltd ) The leakage caused 
death of one advocate of Delhi and damage to several others The industries were manufacturers of 
caustic soda, chloride, soap and glycerine etc 


It is also mentionworthy that before occurrence of this incident of leakage, Bench of three 
judges of the Supreme Court in another writ petition, permitted A.I R 2987 S.C 965, the Industries to 
re-start their power plants business subject to certain conditions set out by the court It was during 
pendency of this writ petition that the escape of gas took place on 4th and 6th December 


The writ petition in the leakage case were filed under Art 32 of the Constitution of India by the 
Delhi Legal Aid and Advice Board and the Delhi Bar Association, by way of public interest litigation 
for award of compensation to the persons who had suffered harm on account of escape of oleum gas 


The Supreme Court held that where an enterprise 1s engaged 1n a hazardous or inherently 
dangerous activity and harm results to anyone on account ofan accident in operation ofsuch hazardous 
or inherently dangerous activity resulting, for example, ın escape of toxic gas, the enterprise 1s strictly 
and absolutely liable to compensate all those who are affected by the accident and such liability 1s not 
subject to any of exceptions which operate vis-a-vis the tortious principle of strict liability M C Mehta 
v Union of India, A I R. 1987 S C 1086, para 31 p. 1098 


The highest standards of safety are required from such enterprise ın conducting operation of 
hazardous or inherently dangerous activity Ibid Para 33 pp 1098 & 1099 


It 1s obvious that the century old rule Rylands v Fletcher, was rejected by the Supreme Court 
ın this case The Court was of the opinion that the English rule of strict liability does not suit socio- 
economic condition of modern India An enormous growth of industries conducting operation of 
hazardous activities which are dangerous to the community at large can be easily witnessed ın the 
present age Therefore, 1t evolved the principle of ‘absolute liability" for India and preferred it to the old 
concept of ‘strict liability’ 


However, 1t 1s notable that this case was decided at the time when the most disastrous and 
horrible Bhopal Gas Case - Worst of its kind in India, was already pending before the court for disposal 
This case was also in notice of the court while disposing of M C Mehta's case 


When we go through the judgment ofthe Supreme Court M C Mehta’s case, t canbesubmitted 
that the court aimed at laying down the following four basic principles of law, 


(1) These enterprises which are engaged ın hazardous activities are subject to ‘absolute liability’ and 
not only ‘strict lability’ When the dangerous thing escapes and cause harm to plaintiff, the 
defendant 1s absolutely liable 


(u) The rule of absolute lability does not allow any of these exceptions or defences which have been 
recognised under the rule in Rylands v Fletcher. 


(uu) The enterprise conducting operation of hazardous activities must discover and guard against 
dangerous issue warning to the people in surroundings against hazards or dangers 


(1v) The, principle of ‘no fault liability’ has been emphasised by the court That 1s, the defendant 
cannot be exempted from hability on the ground that he had taken reasonable care to avert the 
accident 


Bhopal Gas Case, AIR 1990 S.C 1480. 


Note Inthe BhopalGas Case the following three cases were referred to reinforce the argument 
ın the court.- 
e 
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(a) Charan Lal Sahu v. Union of India, (b) Rakesh Shroutı v Union of India, and (c) Rajkumar 
Keswani v Union of India 


On the night of 2nd December, 1984 occurred the most horrendous and tragic industrial 
disaster ın recorded human history in the city of Bhopal (M P ) due to escape of Methyl Isocyanate 
(M I.C ), ahighly toxic gas from Union Carbide (of India) Ltd , a branch of Union Carbide Corporation 
(U S A.) It manufactured pesticides, Sevin and Tomik. About 3000 died as result of the leakage of the 
MIC gas and a large number of persons became decripit owing to ophthalmic problems. 


Later on, Bhopal Gas Disaster (Processing of Claims) Act, 1985 was passed to authorise the 
Central Government to takeover claims ofvictims of gas leak to wage a legal fight with the multinational 
corporation 


Held - The Supreme Court held that the Act was not illegal The Act, though conceptually 
deprived vicums to sue for compensation, it was in larger interest of the public Hence, 1t was valid 


Dısposing of the entire case of compensation by a compromise reached between the Central 
Government and Union Carbide Corporation the Court passed an order on 14th February, 1989 
directing that “the Corporation shall pay a sum of US $470 million to the Union of India in full 
settlements of all claims, rights and liabilities related to and arising out of Bhopal Gas dısaster, 4 IR. 
1990 S C 1480, Para 14, pp.1496, 1497” 


It 1s pertinent to point out that the Bhopal Gas Case and M C Mehta's case were having very 
similar facts. Had the Bhopal Gas case not been disposed of by compromise, : e, had ıt been decided on 
merits, there would have been either of the two probabilities - first, the rule ın M C Mehta’s case would 
have been reaffirmed or second, the rule would have been rejected or modified But, the second 
probabılıty as appears to us, was very remote, most probably the first one would have occurred 
recognising the necessity and sanctity of the principle of absolute liability 


It is also submitted that may be, the actual amount of 470 million U S Dollars was inadequate, 
but the speedy disposal of the case by compromise was ın consonance with the needs of time, so as to 
provide immediate relief to the victims and dependants of deceased victims, who might have landed ın 
more horror and trouble making their lives hellish, had the compromise been not reached and dilatory 
process of Indian law was allowed to take its own course at a snails pace 


r 


(4) Act of God 


The position before M C Mehta's case was that closed on lines of English law, the Indian law 
had also recognised ‘act of God’ or ‘vis major’ as one of the rank exceptions to the principle of strict 
liability Where escape of dangerous thing from defendant's land was due to act of god, e g tempest, 
heavy rainfall, lightning etc , the defendant was held not liable under the rule ın Rylands v Fletcher, the 
defendant could successfully plead this defence to escape the liability to compensate the plaintiff for loss 
following such escape For instance, in Ram Lall Singh v Dharı Muhtoni, 1877 I.L R 3 Cal. 776, the 
defendant was ın possession ofa reservoir On account ofa heavy rainfall, the water ever flooded and 
caused extensive damage to plaintiff's property But the defendant was held not liable under the rule 
because the escape of water was an act of God 


The phrase ‘vis major’ imports something abnormal and with reference to the context means 
that the property by the act of God has been rendered useless for the time being, that 1s to say, it was 
rendered incapable of any enjoyment Apcharaddia Adbul Ganıv. Gurudayal Kapil, (1947)83 C L J. 108 


However, ıt was held ın Municipal Corporation Bombay v Vasudeo Ramachandra, (1904)6 
Bom. L.R. 899, that beforean actof god may be admitted as an excuse, the defendant must himself have 
done all that he 1s bound to do Thatıs, the defendant would be allowed to take advantage of act of god 
onlyasa potentsubterfuge, when he had takenall reasonable precautions to preventescape Inthis case, 


v 
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the damage caused was due to insufficiency of precautions taken by the defendant, ın constructing 
bridges and embankments 1n a creek for carrying duct line to cope with conditions which might 
reasonably have been anticipated The Court held the defendant liable 


Similarly, ın another case of State of Mysore v. Ramchandra, (1970)73 Bom.L R. 732, the State 
Government constructed a reservoir to supply water to the villa gers for drinking purposes. But, 1t could 
not construct proper channel in time for carrying overflow of water from the reservoir to a nullah (water 
course) Following an extraordinary rainfall the water from the reservoir overflowed and flooded the 
plaintiff's land and crops standing thereon The State Government pleaded the defence of act of god 
The court held the State Government liable It observed that the State Government was negligent in not 
constructing the channel for overflow of water within due time This negligence had preceded what was 
termed as ‘act of god", Le, heavy rainfall Therefore, the act of God could not absolve the State from its 
liability for earlier negligence 


It follows from these two cases Municipal Corporation Bombay v Vasudeo Ramchandra, 
(1904)6 Bom L R 899, and State of Mysore v Ramchandia (1970)73 Bom LR 732, that the defendant 
was allowed to plead successfully the defence of act of God but for reasonable care taken by him for 
preventing the dangerous thing to escape If he could prevent the escape even after act of god, he was 
held liable and the defence was not available to him However, the M C Mehta's case has absolutely 
changed the position of act of God as a defence to the rule in Rylands v Fletcher The Supreme Court 
Observed in this case that the liability for escape.of hazardous thing is absolute and 1s not subject to any 
exceptions which operate vis-a-vis the tortious principle of strict liability M C Mehta v. Union of India, 
A.LR 1987S C 1086, Para 31. That is to say, the Supreme Court has rejected all the defence which the 
defendant was taking in India on the basis of English law ever since emergence of the rule in Rylands v 
Fletcher 1 


Conclusion: 


To sum up and bring a concrete view in bold rubric, it can besaid that the modern ageis mainly 
an era of science, technology and industrial developments A quite large number of enterprises, both 
government and private, are engaged ın conducting operation of hazardous or inherently dangerous 
activities There are only a few persons who care for other or are disposed towards the commonweal 
Most of the people can be seen motivated by'self-centredness and are impervious to the interests of 
others The persons responsible to take necessary precautions to manage the hazardous activity of the 
enterprises, normally take little steps to prevent the escape of hazardous or dangerous thing which 1s 
likely to cause extensive damages to others They are inclined to earn money than to take care for the 
interest of the community at large or at least the interest of those living within the ambience of such 
touch-and-go enterprises It can, therefore, be submitted that ıt was high ume that the Supreme Court 
boldly laid down the rule in M C Mehta v Union of India, and evolved the concept of ‘absolute hability’ 
instead of ‘strict lability’. 


The rule in M.C.Mehta v. Union of India 15 more strin gent than the rule ın Rylands v Fletcher, 
inasmuch as it i$ not subject to any ofthe exceptions to the rule in the above case. It is further noted that 
the rule ın M.C.Mehta v. Union of India, does not only evolve the principle of ‘absolute liability’ but it 
also warns the users of hazardous or mherently dan gerous thing to guard the people who may be affected 
by its escape 


It, thus, follows that to cope with the requirements of social security and to preserve sanctity 
of human rights, the rule in M C Mehta v Union of India, 1s a highly apposite and welcome measure 
However, to achieve the desideratum advocated above, the following suggestions maybe submitted 


(1) Most of the enterprises in the country carrying on jobs of hazardous activity are permitted 
by lawto do so because they are also meant for public purposes and not only for their own They directly 
e 


— 
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or indirectly serve and promote the public interest and consequently, give a fillip to the concept of 
national integration At the same time, it can also be argued that mere on the ground that an enterprise 
serves public cause and helps in promoting national integration, it cannot be allowed to carry on its 
hazardous activity at the cost of human lıfe ze , ın the guise of public welfare, the lıfe of the populace 
should not be endangered From this standpoint, holding of the enterprise absolutely liable for 
plaintiff's loss following escape of dangerous thing ıs a social necessity in modern time Nevertheless, 
1t can be submitted that there seems little harm ifthe public purpose involved in the enterprise 1s taken 
1nto consideration, especially for assessment of damages. This may encourage others to set up more 
entrepreneurial ventures both ın their own interest and in the larger interest of the nation 


(2) It 1s interesting to mention that almost all the exceptions to the rule ın Rylands v Fletcher, 
except the act of god depends, more or less, on human consideration The act of god may be, with help 
of scientific gadgets and technological know-how, foreseen, but the verity is that it cannot be prevented 
by any amount of human gumption, wisdom and diligence. The rule 1n M C Mehta v Union of India, has 
abolished all the exceptions to the rule ın Rylands v Fletcher. Such curbs are necessary for modern 
society. But, to equate the apology of act of god with other defences allowed to the rule in Rylands v 
Fletcher, seems unfair, Le, the act of God cannot be ignored at all while evaluating the quantum of 
damages 


(3) The situation, where the escape has occurred due to act of God even after the defendant had 
taken all the reasonable precautions ın time to avoid such escape should be differentiated from that case 
where the event relating to act of god could reasonably be anticipated and the defendant did not take 
necessary care to prevent the escape That 1s to say, the precaution if any, taken by the defendant to 
checkmate the escape owing to act of god should be taken into account to measure the damages 


Concluding the discussions, it can therefore, be submitted that the ruleın M C Meh.av Union 
of India, 1s extremely a good measure and is preferable to the rule ın Rylands v Fletcher But, ın the fair 
name of Justice, the above mentioned three suggestions (or factors) viz , the public purpose involved in 
running the enterprise using hazardous or dangerous things, the defence of act of God and precaution 
taken by the defendant to prevent escape of the thing due to act of god, should not be totally ignored 
They should be taken into account as ımponderable situations and the court - while making assessment 
of damages - should take it as an ıneluctable concomitant factor of such contretemps 


**ttt 


*Money Decree Holder Better Placed that 
Mortgagee Decree Holder in 
E.P.Proceedings Anomaly and Discrimination 
-Remedy Needed" 

By 


Shri T A Varadarajan, MA, BL, P PA, Advocate, Madurai. 


It 1s the popular impression, that mortgagees are better placed than the unsecured simple 
creditors. This 1s well found, only so long as the former group 1s able to realise their debt due to them, 
out of Court Butıf, once they are forced to litigation, they get disillusioned to realise that they are ın 
no way superior to their counterpart (simple creditors), but in fact worse than them 


The above proposition gets illustrated in this article, by my taking its reader to a comparative 
study of the legal hurdles, which the Mortgagee Decree Holder and Money Decree Holder have fo face, 
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when the properties of each of the above respective Judgment debtors, get sold ın Court Auction sales 
In EP proceedings. T 


The 1mpact of the Procedural remedies, availed of, by each of the above categories of the 
Judgment debtors, to avert the-court sales differ, resulting in a pronounced tilt in favour of the simple 
money decree holder, realising his decree amount easily and quickly ın Point of time, with less of 
obstacles to combat, than the so-called “fortunate mortgage decree holder". 


Whenan application to set asidea saleon grounds of material irregularity or fraud under O 21, 
Rule 90 of the Civil Procedure Code preferred by a Judgment debtor under Money Decree gets 
dismissed (be it even at the hands of the Highest Court), the Court is enjoined under O 21, Rule 92 to 
confirm the sale and the sale becomes, absolute In such a context, the money decree holder gets the 
fruits of his decree, earlier in point of time, without any further entanglement 


But the destiny ofthe Mortgage Decree Holder ın such a situation as above, 1s not as much rosy 
andeasy TheJ D under the mortgage decree has another sabre to rattle before his decree holder In addition 
to the one under O 21, Rule 90, he has also a right to redeem the court sale under O 34, Rule 5 of the Civil 
Procedure Code, depositing the entire decree amount, the prescribed solatium, etc to the auction purchaser 
Theupshotofthis additional remedy, read with Sec.60, Transfer of Property Act, has given the Judgment 
Debtor, under Mortgage Decree a Whip hand over hus rival, the decree holder More often than not, he 
files an application under O 21, Rule 90 of the Civil Procedure Code knowingly on flimsy grounds, or 
on no grounds, at all, and prosecutes the same with “great fervour" upto the Apex Court Finally, 
smelling that ali was not to be well with him, in the disposal of his A A.O /C.M S A. or Revision, by the 
High Court, or his Civil Appeal before the Supreme Court (under S L P )theJ D prefers C M Ps (Civil 
Miscellaneous Petitions), in the abovesaid respective Courts, seeking leave to deposit the entireamount 
as enjoined under O 34, Rule 5. The mandatory provisions of the above Rule read with Sec 60 of the 
Transfer of Property Act, leave no option even to the above top most forums, but to direct the mortgagee 
Decree Holder, suffer redemption of the property sold, by acting to, and accepting such a deposit. 


Years and decades run out by the time,-when the abovesaid dim light of deposit of decree 
amount by the Judgment debtor at the end of the tunnel is seen by “well and better placed mortgagee" and 
he gets his decree satisfied At the end of 1t all, the mortgagee decree holder, presents a poor pathetic 
harassed emaciated weather beaten, figure, with determination not to advance or invest his monies in 
mortgages any more He feels envious and jealous of the simple money decree holders — , 


/ i 
Decisions reported ın A I R. 1989 S C 2113, (1991)2 M LJ 376 A I R. 1984 Mad. 334 (DB ) 
and (1975)2 M L J.’ 494, bring out the successful invocation of O 34, Rule 4 read with Sec 60 of the 
Transfer of Property Act, by the Judgment debtors of Mortgage Decree holders, to the utter helplessness 
of their secured creditors/decree holders 


The above detailed additional weapon, in the armoury of the Judgment debtor of Mortgage 
decree holder 1s violative of the valuable rights of Equality before Law and Equal Protection of Laws", 
guaranteed, held out and enshrined in, and under our Constitution The Mortgagee Decree holder ıs 
discriminated against and the unsecured simple money decree holder, ts favoured more, in working out their 
rights against their respective Judgment debtors after each of them reaches the same common plank, in their 
execution proceedings This oppressive hardship-ridden-one-way procedure provisions, crippling the 
mortgage decree holder, and aiding the money decree holder, has to be struck down, by our Superior 
Courts, or the legislature (Parliament) must intervene by suitable amendment of the Code, so that the 
scales may be evenly balanced, as between the mortgage decree holder and money decree holder, in 
realising their decree amounts The sooner the above is done, the greater will be the confidence and faith 
that the litigant public, will have ın our democratic institutions 


Fett 
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3 Impact on the failure to serve notice under Scc.7 of Tamil Nadu Land Encroachment Act, 1905. 


A critical note on S.Antonysamy v. The Government of 
Tamil Nadu represented by its Secretary, Revenue Department, 
Madras, (1991)1 L.W. 260. 


by 


M Sekar, Advocate, Ambasamudram 


Sec.7 of the Tamil Nadu Land Encroachment Act provides that before taking proceedings under 
Sec 6, the person sought to be evicted should beserved with a notice under Sec 7. In the absence of notice 
under Sec.7, the initiation of notice for summary eviction under Sec.6 cannot be proper compliance. 
Vide (1977)1 ML J. 162. 90 LW 136, (S N.) dated 24.6.1976, by Ramanujam, J. The abovesaid 
principles of law were well settled by our Madras High Court Bench decision in (1990)1 L W 79, (S N.). 
Inthe above Bench decision, orderofhis lordship Srinivasan, dated 7.5 19901n W.P.No 14713 of 1989 
etc., were set aside. The abovesaid bench decision undoubtedly held “that it is not possible to accept the 
view that whether notice under Sec 7 of the Act had been issued or not, if enquiry is held that would serve 
the cause of the appellants The statutory prescriptions must have their due significance by observance 
and they cannot be allowed to be breached and amelioration thereof cannot be brought about by saying 
that the persons affected could participate in the enquiry, which must ensue The abovesaid bench 
decision has further held that it is not possible to, be-httle the requirements of this provision and reduce 
them to an empty Formality. When a power is vested with an authority under the statute their power 
must be exercised strictly in accordance with the procedure prescribed therefor, and any departure there 
from cannot be easily tolerated. It seems that abovesaid bench decision has not been brought to the 
notice of his lordship while deciding case under (1991)1 L W. 260. In this case his lordship Srinivasan, 
J., takes different view against the abovesaid Bench decision His lordship Srinivasan, has held ın 
(1991)1 L.W. 260, “that the petitioners had sufficient opportunity before all the authorities to make out 
their case for resisting eviction under the provisions of Act. So absence of notice under Sec.7 of the Act 
cannot vitiate the proceeding This view goes against the abovesaid bench decision So the decision in 
(1991)1 L.W 260, may require kind reconsideration. 


**5** 


The position of a third party objector in possession ofthe property under O.21, Rules 95 to 105, C.P.C. 
as amended. 


by 


R Govındarajan, Advocate, Madurai 


We are reminded of the proverbial dictum of the Privy Council that owe unto the decree holder 
starts 1n execution proceedings due to the procedural ills under the C.P.C This has been ameliorated 
to a certain extent by the amending Act in 1976 by which the summary procedure has been converted 
into a suit thereby avoiding multiplicity of litigation. . 
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The procedure for the removal of obstruction by the judgment-debtor or anybody else claiming 
through himin execution proceedings has been embodied 1n O 21, Rules 95 to 105, C.P.C The decree 
holder or the auction purchaser may apply under Rule 97 complaining about the obstruction and for the 
removal of the same The rule 15 permissive and not mandatory 


The decree-holder or auction purchaser has three courses open to him viz. (1) he may accept the 
person ın possession and may take recourse to a suit (2) he may proceed on the assumption that the 
resistance by the J.D. or personclaiming through him and bound by the decree and apply under this rule 
for getting the nature of possession and title of the obstructor investigated and (3) he may ignore the 
resistance and apply again for warrant of delivery of possession 


; "Theobstructor who claims an independent title and possession cannot apply under this rule to 
have his title and possession investigated. The enquiry under this rule is contemplated only if he ts 
dispossessed - 

» A kaledoscopic view of the judicial pronouncements of various High Courts will clearly affirm 
theabove principles The leading case in the Full Bench dictum of the Madhya Pradesh High Court ın 
A LR. 1980 M.P 146. The bench went to the extent ofsaying that the executing court has no jurisdiction 
tostartan enquiry suo motoorat the instance of the third party other than the D.H. or auction purchaser 
under this rule Jt fiu ther held that an enquiry by such third patty in possession is contemplated under Rule 
99(1) after he has been dispossessed and not before In (1984)I C LJ. 172, a bench of the Kerala High 
Court Kader, J , has opined “an enquiry at the instance of a third party in possession 1s contemplated 
only after he ws dispossessed ui execution and apply under Rule 100. After amendment in 1976, a detailed 
enquiry into question of title contemplated under Rule 97 which 1s merely an enabling provision 
intended for the benefit of the decree holder or auction purchaser If Rule 97 1s to be construed in such 
a way as conferring a right on a third party to the decree to compel the D H or auction purchaser to file 
an application under this rule, it will be opening the flood gate of spurious claims and encourage 
spurious claimants indefinitely delay the execution It is now well settled that when specificand positive 
provisions have been made under the Code in respect of a matter there 1s no scope for resorting to the 
inherent power under Sec.151. A stranger a decree for possession of immoveable property cannot 
approach the executing court by means of an application under Sec 151, C P C. for impleading and 
recording objection. In (1987)2 C.LJ 659, Balakrishna Menon, J., of the Kerala High Court has 
reiterated the same In (1985)2 C LJ 49, T C Das, J., of the Gauhatı High Court has held “the D H is 
not even bound to move the court under Rule 97 which 1s only permissible and not a mandatory or an 
imperative one. The stranger who ıs nota party to the suit has two remedies one before dispossession and 
one after dispossession. After dispossession he can make an application under O 21, Rule 97 and before 
dispossession he has an independent remedy of filing a sutt for a declaration along with other reliefs 
includinginjunction The learned judge further opined "it was not permissible to the court below to take 
the proceeding suo moto under O 21, Rule 97 to adjudicate the same under Rule 100 or 101, C P C in 
the absence ofan application by theJ.D." In (1989)1 C L J 658, Sinha, J , has held “the word dispossessed 
under O 21, Rule 27 must be held to mean actual dispossesston, even symbolic possession ts effected to the 
auction purchaser, the same will not amount to dispossession unless the J D himself was m such possession 
of the property in question and auction purchaser 1s given delivery of the applicant's tight of such possession ” 


Contrary to the above dictum, there 1s a lone Judgment of Andhra Pradesh High Court reported 
1n Tahera Sayeed v. Shanmugam, A I R 1987A P 206, which went to the extreme and held "where a third 
party files an application under O 21, Rule 97, it must be treated to be an intimation to the court as a 
caveat to the D.H or auction purchaser or claiming through them and the court should treat it as à 
complaint or counter 1n opposition as an application for the purpose of O.21, Rule 97 and to adjudicate 
under Rule 98 or 101" , 
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Bearing the above judicial dictum in mind, we have to evaluate the two decisions of the Madras 
High Court reported in (7990)1 M.L J 38 and 39. The case reported ın page 39, Velmurugan v Haridas 
and others, 15 rendered by K M Natarajan, J , two months earlier to the J udgment rendered by Justice 
Hadı reported ın page 38 N Palaniappan v Pandurangan 


The case before K M Natarajan, J , was by a third party who claimed independent title and hence 
he held that they are entitled to invoke Sec.47 of C P.C. The learned Judge considered the question 
“whether a third party is entitled to resist an order for delivery before ıt 1s executed ze , before he 1s 
dispossessed ” The learned Judge considered earlier judgments of our High Courtand other courts both 
before and after amendment and came to a correct conclusion that their application under O.21, Rule 
9715 not maintainable The lone judgment of the Andhra Pradesh High Court was not followed by him 
and that too rightly 

The case before Hadi, J., was also by a third party and he took the view from amended Rules 97 
to 103 without adverting to the principles enunciated above, that a third party obstructor is embraced 
by the amended rules He proceeded to consider the same placing reliance on the words “all questions 
including questions as to right, title or interest in the property arising under Rule 97 or 99 must be 
determined by the executing court and not to be left to be decided by way of a separate suit” only I find 
that the decisions referred to be above has not been brought to the notice of the learned Judge and had 
the case been put in the angle in which I have couched, I think this fundamental mistake would not have 
been committed by the learned Judge The learned Judge has followed 96L W 168, which dealt with the 
question whether after amendment the proceedings should be summary or proceeded as a suit, The 
Division Bench held that the enquiry should be as a suit and not otherwise after amendment. Both on 
facts and law this should not have been followed by Hadi, J 


I would submit that out of the two judgments the judgment of K.M Natarajan, J , has to be 
preferred to that of Hadi, J., and the same has to be reconsidered. 


^ 


**t*** 


K Ramachandran v. Special Commissioner & Commissioner for Land Reforms, (1990)2 M.L.J. 496. 
by 


N.Vijayaraghavan, Advocate, Madras 


With great respect one tends to disagreewith this decision The learned Judge, while allowing the 
writ petition, on a construction of Sec 3(p)(1) of Tamil Nadu Urban Land (Ceiling & Regulation) Act, 
1978, has held that a portion of the land mandatorily to be left unbuilt for construction of a building 
under building regulations, cannot be construed “vacant land". Literally this means that “set-back” 
area, 1n technical parlance, does admit exclusion under Sec 3(p)(1). 


Forcomprehending the correctness or otherwise of the said decision it is incumbent to consider 
Sec.3(p) in its entirety and not piecemeal A superficial reading of Sec.3(p)(1) does leave no room to 


assail the decision But the answer does not admit of such simplicity. 
e 


E 
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On a wholesome reading of the provisions, I feel that the Legislature has contemplated four 
distinct and exclusive situations in Secs.3(p) (1), (11), (ılı) and (1v). They are mutually exclusive and do not 
seem to permit overlapping Any given situation cannot form part of each of the sub-sections Either 
It arises under one sub-section or the other but not under more than one 


The “land” that 1s to be contemplated is that “land” in its entirety and not portions thereof. To 
invoke the benefit of Sec.3(p)(i) one feels that the entire “land” ın question should be one on which 
construction of a building 1s not permissible under the building regulations, and not a portion thereof 
viz. "set-back" area. If there is a building in existence in the “land” or there is a sanctioned plan for a 
proposed building on the “land” then Sec.3(p)(i) would cease to operate. What would emerge for 
consideration are Secs.3(p) (11) (a) and (b) only. 


Onecannotseekbenefit under each of the Sub-secs (1), (11), (ii1) and (1v) for portions ofthe “land”. 
the entire “land” ought to come within the fold of a sub-section What is contemplated under 
Sec.3(p)(1), on closer examination, would unfold Under the Town Planning Scheme there 1s to be 
minimum extent of land available for any building construction to be permitted If there is less than the 
basic minimum then no building could be put up under the building regulations Further for approval 
of lay-out specific portions are ear-marked to be kept as open spaces which would admit of no 
construction activity. It ıs such “land” as are envisaged as above that 1s contemplated under Sec.3(p)(1) 
and not “set-back” area, which is only a portion of the “land”. 


One feels that “set-back” area is taken care of by Sec.3(h) itself, wherein “land appurtenant” 1s 
defined But does it mean “set-back” cannot exceed “land appurtenant” for a dwelling unit, only 1000 
sq.mts. Does it mean that no owner can put upa building of such dimensions which would require a “set- 
back” of more than 1000 sq.mts. A typical “grey area” situation emanates. I leave it for the better 
informed souls to ruminate and clarify. i 


OSE 


Removal of the ‘Cloud of Ordea? over the term “Any act purporting to be donc by such public officer 
in his official capacity” in the Sec.80, C.P.C. 1908. i 


by 
A.Ratnavelu, Subordinate Judge, Tirupattur, N A A Distiict 


The wide interpretation for the applicability of notice under Sec.80 of C P.C and its amplitude 
in respect of the act of public officer in his official capacity in the suit against the Government being 
applied by the judicial pronouncements requires further scrutiny. 


According to the provision of Sec.80, C P.C., 1908: 


“Same as otherwise provided in sub-section, no suit shall be instituted against the Government.. or 

against a public officer in respect of any act purporting to be done by such public officer in his 

official capacity, until the expiration of or two months next after the notice in writing has been 
edelivered to or, left at the office of”..... 
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The plain reading of this section reveals’ clearly that any order passed by the public officer in any 
matter ın discharge of official capacity shall be construed as an act purporting to be done in his official 
capacity and the two months notice prior to filing of the suit against the Government is mandatory one. 
Nosuitshall be entertained against the Government without such notice in its incaption In this aspect, 
the Sec.4 of C P C , 1908 also has to be considered carefully. According to the Sec 4 of C P C , 1908" In 
the absence of any specific provision to the contrary, nothing in this Code shall be deemed to limit or 
otherwise affect any special or local law now inforce or any special jurisdiction or power conferred, or 
any special form of procedure in force" In nutshell, the provision of Sec 80, C P.C , is not applicable 
to the special law or local law as per Sec 4, C P.C. 


Now, thequestion arises whether the Sec.80, C P C is applicable to the Official Act ofany public 
officer irrespective of any special law or general law o? what is the legal yardstıck to be applied to decide, 
whether the act ofa public officer in his official capacity comes under the purview of the officia] act of 
public officer as contemplated in the Sec 80, C P C or ‘special law’ It has to be borne in mind that the 
term ‘special act’ ıs not mentioned in the self-proclaimed ‘special law’ The very object of the provision 
of Sec.80, C P.C is advancement of justice, but not to be applied as spring-board for protracung Court 
proceedings and leading the poor lıtıgants to the position of cliff-hanger 

The number of cases which are ten years old, are kept pendingin the Courts for the simple ground 
of whether the Sec 80, C P C is applicable or not in the suits filed against Government. For instance, 
“A” who 1s one of the attestors of panchayat agreement deed, presents the said panchayat agreement 
to the Sub-Registrar for registration alone under the garb of arbitrator The both parties of the said 
agreementare not present when “A presents it for registration to the Sub-Registrar The Sub-Registrar 
after careful perusal of said panchayat agreement, refuses to register the same on the ground that ıt is 
not presented either by the persons who execute or claim to be agents of them as per Sec.32 of the 
Registration Act, 1908 Further, even without obtaining the refusal order of Sub-Registrar, the said 
attestor files a suit against the Sub-Registrar and Registrar, under Sec 77 of the Registration Act, 1908 
Thestriking pointis that the suit ıs filed even without resorting to prefer an appeal against order of Sub- 
Registrar to the District Registrar, under Sec.72 of the Registration Act, 1908 The Sub-Registrar and 
the District Registrar are alone impleaded as defendants ın the said suit 


Itis well-settled law that either theSub-Registrar under Sec 320) the Registrar under Secs.74 and 
75 of the Registration Act 1s not a court, but an executive officer who 1s vested with quasi judicial 
functionin limited extend for ‘limited purpose’ The Government Pleader for the Registrar raisesa plea 
that the said ‘suit’ is not maintainable for want of notice under Sec 80, C P.C At this juncture, it 1S 
appropriate to study the decision reported ın (7089)2 ML J 54 (DB Ruling). 


According to the decision, the order passed by the Commissioner in appeal preferred to him 
under Sec 69 of Tamil Nadu Hindu Religious and Charitable Endowments Act (XXII of 1959) is an act 
purporting to be done in his official capacity and notice under Sec 80, C P C is necessary for institution 
of suit against him. Besides, the Commissioner is vested with ‘quasi judicial function’ for limited 
purpose’ only The moot points which I put forth herein, are that whether the District Registrar has to 
beconstrued as public officer and the order of said Registrar 1s an act purporting to be done in his official 
capacity or the suit against said Sub-Registrar or District Registrar 1s not maintainable for want of notice 
under Sec.80, C P C. Further, to the best of my knowledge, there has been no well settled proposition 
through the rulings of our High Court in respect of suit against the Registrar under Sec 77 of the 
Registration Act, 1908, without notice under Sec 80, C P C so far But the solitary decision with regard 
to the suit under Sec 77 of the Registration Act reported 1n.4 7 R 1940 All 108(11) (D.B.), speaks that 


the notice under Sec 80, C P C is not necessary as it 1s a special law š 
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Itis apparent that, in view of the principle incorporated in the decision in (7989)2 M LJ 54, the 
said Sub-Registrar or Registrar is not a court, but a public officer who passes an order in his official 
capacity under Sec 72 oi 75 of the Registration Act and the Registrar 1s vested with only quasi judicial 
function in limited extent for ‘limited purpose’, 


In the recent decision reported ın (1991)2L W (S C ) 599, the Apex Court considered the said 
decision Bench decision of (1989)2M LJ 54, and hold that the question regar..ng the applicability of 
Sec 80, C P.C 1n Tamil Nadu Hindu Religious and Charitable Endowments Act22 of 1959 ış eminently 
arguable one However, still, ıt 1s very difficult to assimilitate the perplexity arising out of the 
applicability of Sec 80, C.P C in the nature ofactof public officer who discharges in his official capacity 
under ‘special law’ as contemplated under Sec 4 of C P C , 1908 N 


Though the Civil Procedure Code is not applicable to the special law or local law as adumbrated 
in Sec 4ofC P C the impasseas to the applicability of Sec 80, C P C ın thenature ofact of publicofficer 
IS not thrashed out once for all 


The haır-splıttıng difference between the notice of Sec 80, C P C and the said Sec 4 of C P C in 
respect of act of public officer poses a stumbling block to the quick justice and speedy trial 


The vital point which has to be analysed rationally 1s that the cloud over the yardstick being 
applied for special law and the general law on the order of public officer, has to be removed. In order 
to eliminate the ambiguity regarding the applicability of notice under Sec 80, C P.C the nature of Act 
has to be stated ın such manner as to whether the Act is a “special law" or not in the Ist section “short 
title” itself in the preliminary cha pter Thesimple question as to whether the particular-Act is a special 
law or act of the public officer falls under the said Sec 80, C.P C need not be allowed to be proceeded 
upto the Apex Court The absence of specific provision regarding the nouce of Sec 80, C P.C to the Act 
of public Officer in the “self proclaimed special laws’ including Tamil Nadu Hindu Religious and 
Charitable Endowments Act (XXII of 1959) and the Registration Act, 1908, has been root cause forsuch 
protracted litigation especially ın the su:t against the Government 


Therefore, 1f such special term ‘special law (or not) and the applicability of Sec 80, C P C are 
inserted in the first secuon under the column “short title” itself in the said Tamil Nadu Hindu Religious 
and Charitable Endowments Act (XXII of 1959), Registration Act, 1908 and other Acts - Certainly, they 
will pave the way for putting an end to thea gony of protracted Court proceedings and accelerating in 
quick justice, to a great extend 


Fests 
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SOME REFLECTIONS ON THE YEAR 1991 


*r 


Introduction: We said “Good Bye" to 1991 and “Welcome” to the New Year 1992, Looking back we find 
that many events have happened, some good and some bad, some human and some inhuman. Stemming 
from the belief that each succeeding year marked for increase in our knowledge and greater 
realisation of the oneness ofthe humanity, Tennyson Sang “The year is going, let him go". Undoubtedly 
the horizons of knowledge are steadily expanding and often even spectacularly, realisation of the 
unity ofmankind remains adream, a mere gospel to preach, but not actively to pursue and practice The 
Hindu scriptures carried the message (“Vasudaiva Kudumbakam") the world as one family. The old 
testament preached “Nation shall not lift sword against nation; neither shall they learn war among 
men." Islam, etimologically signifying peace taught the brotherhood of man. During the year 1991 a 
number of important events have taken place both in the Internationa] sphere and also in the national 
sphere. Since it is not possible to narrate all the events here, only some significant some events are 
mentioned here. It was undoubtedly 3 year of events. The changes took place as a result of 
great awareness and joint respectivety. The people of the world desired better administration, better 
standard of living and better understanding and the whole world looks forward to the New Year for 
better future. 


r 


INTERNATIONAL: (i) Germany: The first major event of the year was the celebration of the National 
Day by the Germans after the re-unification in October, 1990. The Germans after the re-unification 
started to solve their mutual problems after adjustment. 


(ii) Iraq: The second major event was the surrender of the Iraq and declaration of ceasefire on 25th 
February 1991. Iraq withdrew their occupation from Kuwait. President of U.S A Mr George Bush was 
able to persuade the Arab countries and Israel to take part in the Madrid Conference for an amicable 
settlement of the Palestinian problems 


(iii) Russia: Another important event of the year was the signing of the Strategic Arms Reduction Treaty 
at Kremlin on July31 by the U.S. President Mr.George Bush and the Russian President Mr.Gorbachev 
The cold war was finally over and friendly atmosphere prevailed and both the super powers planned ta 
cut down their nuclear armaments. The various reforms introduced by the Russian President Mr.Gorbachev 
won him the prestigeous Nobel Peace Prize for the year 1991. The reforms introduced by him, 
resulted in creating internal problems. In fact there was Coup in August, 1991 which was put down 
within three days. Russia became a Democratic Republic The Baltic states have been declared 
independent. The important republics of Sloenia and Crosia got separated from Yugoslavia which 
resulted in the long drawn Civil War. Myanmar's opposition leader and Nobel Peace Prize winner was 
under house arrest. : 


(iv) South Africa: But in South Africa Nelson Mandela who was under arrest for 27 years was released 
after the long imprisonment. The whole world was happy to hear that the South African leader Nelson 
Mandela was released. There was a marked slack in the apartheid policy and the ban was gradually lifted 
in South Africa. Prince Norodom Sihanouk came back to power and the same was welcomed by the 
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People of Cambodia. The sixty-nine year old Egyptian, Mr.Bontras Ghalis is the first Afro-Arab 
Secretary General of the United Nations. 


Y 


(V) International Meetings: During the year 1991 three International Meetings were held. The one was 
South Asia Association of Regional Co-operatıons (SAARC), the second meeting of the Common- 
. wealth was held at Harare and on 27th November, G 15 met to improve the Northsanfıtics. 


^ 


NATIONAL: (1) Rajiv Gandhi Assassinated: In our country a number of important events have taken 
place. The Government formed by the Samaj Vadi Janatha Party with Chandrasekhar as the Prime- 
Minister collapsed Since no other party was ready to form the Government, the country had to face a 
midterm poli. Rajıv Gandhi the Congress President was going strong and the people hoped that the 
Congress Party led by Mr.Rajiv Gandhi would come back to power after the General Election and obtain 
majority and also form the Government at the Centre with Rajıv Gandhi as the Prime Mittister Butthe 
hopes of all the people were shattered to pieces when Rajiv Gandhi was killed by the group of LITE 
militants on May 21st at Sriperambudur near Madras when he was going to address an election meeting 
The whole world was shocked to hear the brutal manner in which Rajıv Gandhi was assassınated The 
funeral of Rajiv Gandhi took placeat Delhi on the banks of the Holy Jamuna. A number of world leaders 
were present at the funeral of Rajiv Gandhi 


(u) D.M K Ministry Collapsed. On January 31st the D M.K. Ministry in Tamil Nadu led by Mr M Karunanidhi 
was dismissed and the State was brought under the President's Rule There were disturbances 
throughout the State following the imposition of President's Rule Earlier A.I ADMK ML As were 
suspended from the Assembly Lok Sabha was dissolved on 12th March and Chandrasekhar continued 
as a caretaker Prime Minister, Mr.P.V.Narasimha Rao the oldest ând well experienced Congress 
member was elected as Congress President ın the place of Rajıv Gandhi. 


i 
(111) Congress Party formed Government at the Centre again: The General Elections were held for the Lok 
~ Sabha and also for some of the State Assembly. No single party obtained majority in the Parhament 
Election. But the Congress I Party headed by Mr.P V Narasimha Rao became the largest single party 
and it was supported by its allies. As per the convention the Congress-I Party was asked to form 
Government and it formed the Government at the Centre with Mr P. V.Narasimha Rao as the Prime 
Minister Bharat Ratna was conferred on the former Prime Minister Morarjı Desa. , 


(iv) SelviJ Jayalalitha, The A.I.4.D M K. Leader as the Chief Minister of Tamil Nadu. So far as the State 
of Tamil Nadu is concerned, the Ruling D.M.K. Party failed miserably and bagged only one seat and that 
too of its leader Dr.M Karunanidhi who resigried subsequently A I A D M.K. led by Selvi J Jayalalıtha 
won the Assembly Elections with an absolute majority and formed the Government in Tamil Nadu with 
Selvi J Jayalalitha as its Chief Minister. Mr P.V.Narasimha Rao the Prime Minister subsequently 
contested a seat to the Lok Sabha in November, 1991 and won by a large majority from Nandyal 
Constituency. Dr Manmohan Singh «as made the Finance Minister. He devalued the rupee in terms of 
the pound sterling, the dollar, the German Mark and the yen, as the count&y is now facing a Financial 
Crisis The 1dea was to boost exports and earn foreign currency 


> 
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(v) Terrorist and LTTE: The activity of the Terrorist has not abated It ıs gradually spreading to other 
States as well from Punjab Assam is already in the grip of the terrorities Number of innocent people 
are shedding there lives for no fault of theirs The shooting is going on in Punjab The Ayodhya issue 
has not been solved completly The LTTE infiltration into Tamil Nadu 1s checked A number of LTTE 
persons were arrested throughout the State of Tamil Nadu. The Government has set upanumberofhigh 
power committees to tackle these problems 


^ 


(vr) Environmental Activity Environmental Activity has been given a big boost and a great deal of 
attention 1S paid to the same The awareness in the minds of the people has arisen regarding the 
exploitation of nature pollution and the indiscriminate use of the natural resources There is lot of 
controversy regarding the construction of the Narmada Valley Project and the Ther1 Dam. The war 
regarding the sharing of waters of the river Cauvery 1s going on between the States of aa and. 
Tamil Nadu 


LU 


(vil) Eruption of ancient Volcano. The Volcanos ın the world have waken after nearly 200 years Mount 
Urizon ın Japan erupted after being dormant for long This was followed by Mount Pinatubo ın the 
Philippines The neighbouring towns and villages were affected by the eruptions of lava from the two 
volcanoes Earth quake rocked the towns and villages in Uttar Pradesh, Uttar Kashi and Chanoli which 
resulted 1n extensive damages to the property Number of people lost their lives by being caught 
underneath the debris, cyclone also has played its part during the year 1991 The Philippines and later 
South India were both battered by severe cyclonic storms There was immense loss to the life and to the 
property ot 


Condition of Zoo Itıs quite distressing to note that London Zoo which is considered to be the oldest 
1n the world has been closed down because of shortage of funds The animals in the zoo nearly 80,000 
are to be housed elsewhere It ıs feared that Appu Ghar at Delhi will meet similar fate [Bharat Ratna 
was conferred on the former Prime Minister Mr Morajı Desat.] 


Sports Indian Cricket team retained Asia Cup in Calcutta and the Australia Cricket team retained 
Ashesagainst India In Sharjah, Pakistan claimed wills trophy cricket Indira Gandhi Gold Cup was won 
byU.S.S.R Hockey Team In Tennis Boris Backer (GERMANY) claimed Australia open Tennis Cup 
Steffi Graf (GERMANY) won Tennis for Women Again Micheal Stich of Germany became new 
Wimbleden Men's Champion Monica Sales claimed U.S. Open Tennis for Women Stefan Edberg 
won U.S Open Tennis for men Viswanathan Anand beat Alex Dreer to become the first Asian to 
qualify for the quarter-finals of world chess Dileyandn Barana became the Chess Grand Master 
Baggasree Thipsay was Asian Women's Chess Title Lie (CHINA) claimed world Women's Chess Title, 
In Table Tennis Jorgun Perssons of Sweden captured world Table Tennis title for Men Geet Selhi 
claimed world Marties Billards The World Cup Carrom ttle was won by India. But Maria Irudyam 
bagged men's title ın world carrom, South Africa was readmitted to International Cricket Conference 
France shocked U S to win Davis Cup India swept most medals in Table Tennis and weight lifting ın 
SAF 


Notable deaths: D K.Jayaraman noted Carnatic Vocalist died. Martha Grahma, one of the founders of 
modern dance, died. Grahams Greem novelist passed away at Germany Uma Shankar Dikshit 
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Veteran Congress leader and former Union Minister died at the ripe old age of 90 Dr. V K.R V.Rao 

N economist and former Union Education Minister died. Durga Khote film actress died at Bombay 
Ramanath Goenka, Founder, Chairman of Indian Express group of Newspapers died in 
Bömbay. V P Raman, former Advocate General of Tamil Nadu,and Additional Solicitor General of 
Indià died i 


Conclusion: The expiring year has started ominously in International affairs The domestic front also 
reveals an unhappy state of affairs torn by factions and personal rivalries. To many lawyers it i5 rather 
puzzlıng that while at every turn there is a rush to the Supreme Court for remedies of various types, at 
the same time, the Court is subjected to criticism threatening to undermine the independence of.th 
judiciary. One can only console oneself with the thought that “All sorts of things make the weather and 
the Sphere”. And one 1s reminded of Tagore’s soul-stirring prayer, i 


“O Serene, O Free 

In thy innumerable mercy and goodness 
Wipe away all dark stains from the heart 
of this earth 


Man's heart is anguished with the fever of unrest 


Whth the poison of self-seeking, 
Whth a thirst that knows no end 
Countries far and wide flaunt on their foreheads, 


The blood-red mark of hatred, 
Touch them with thy right hand, 
Make them one in spirit, 

Bring harmony into their life, 
Bring rhythm of beauty" 


] JOURNAL , 23 


Summary of Consumer Protection Act. 
By 
K.S Mahalingam, Advocate, Madras. 


1. Introduction: The Consumer Protection Act (68 of 1986) enacted by the Parliament and got the assent 
ofthe President on 24th December, 1986 is a de jure recognition of rights of the Consumers in deducting 
shaddy goods what is called in Tamil as “Kalappadam” and “Sloppy Service” practised by Traders and 
Commercial concern - Bankers and Industrial undertakings for marketing their goods and created a 
legal forum to ventilate their grievance Though the preamble of the Act mentions that the Act is 
intended for establishment of authorities for the settlement of consumers disputes, it is more intended 
for protecting the interest of consumers, till so far not protected and guaranteed by any statutes enacted 
by the Indian Parliament. The Consumer Protection Act though does not list the consumers rights 
except enactıng 1(4) wherein it 1$ stated “save as otherwise" expressly provided by the Central 
Government by notification, this Act shall apply to all goods and services By enacting Sec.3 it has been 
made clear that this Act was not intended to override the other provisions of other relevant Acts and 
thus weare able to gather the meaning intended to operate for the words goods and service from the Sale 
of Goods Act 3 of 1980 for the word goods and service ın Sec 2(v) of the MR TP Act and redefined in 
Sec.2(O) of the Act and The Monopolies and Restrictive Trade Practices Act, 1969 as amended by Act 
300f 1984. The Act is intended to protect the interest of Individual Consumers since it is evident from 

the Definition given to the word Consumer w:th an exclusive clause stating that this Act does not include 
a person who obtains such goods for sale or for any commercial purpose. In the same way the Act 
excludes the following services from the Purview of the Act. 


(a) Rendering of any service free of charge, or 
(b) Under a contract of personal service 


In the same way the Act mentions the cause of action for involving the application of this Act to file a 
complaint under five heads with a view for obtaining the relief provided under the Act. The cause of 
action for filing a complaint are those under Sec.2(1) of the Act. They are well defined and leaves no 
scope for interpretations. 


` 


The Act consists of four chapters covering 32 sections Chapter I deals with short title, commencement 
and extent and definition Sec 1(4) ofthe Acts provides that the Act shall apply to all goods and services 
The term goods and services have been defined vide Secs 2(1) and 2(O) of the Act. 


Chapter II relates to Consumer Protection Council, the Central Consumer Protection Council and 
State Consumer Protection Councils and the objects of the councils are to promote and protect certain 
rights of the consumers Chapters I, II and IV of the Act are made to commence with effectfrom 15th 
April, 1987 Chapter III with effect from 17th July, 1987. 


Chapter III of the Consumer Protection Act provides a machinery for enforcing rights conferred under 
the Act. It provides for the Establishment of Consumer Disputes Redressal Agencies namely: 


1. District Forum m Jurisdiction of cases involving less than Rs 1 lakh. 2 
J5 
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2. State Commission (Over 1 lakh but less than 2 lakhs) Appellate Jurisdiction and 
Revisional Jurisdiction. 


3 National Commission . Onginal Jurisdiction over 10 lakhs. Appellate Jurisdiction 
over State Commission and Revisional Jurisdiction 


Thus the pecuniary jurisdiction mentioned above aimed at the protection of the interest of the 
individual consumers who have themselves to arrive the quantum involved and make application before 
theconcerned authorities Thus the jurisdiction of the Agencies (Redressal) and the detailed procedure 
for filing complaint and findings contemplated are all enumerated under Secs 11, 17, 21, 12, 13, 14 of 
the Act. Enforcement of the orders by the Forum the State and National Commission 1s provided under | 
Sec.25 of the Act Sec 24 deals with finality of the orders of Forum if no appeal has been preferred against ` 
such orders under the provisions of Sec 27 deals with penalties for failure or omission by a Trader or a 
person against whom a complaint is made to comply with any order made by the District Forum, the 
State Commissioner or National Commissions as the case may be 


> 


The Act clearly defines the person or organisation who have to file a complaint and thus they are 
considered as aggrieved persons entitled to invoke the jurisdiction of Consumer Disputes Redressal 
Agencies The Act also defines the cause of action under which the Redressal Forum can take 
: cognizance of the grievance or dispute for adjudication You can make a complaint before the proper 
Redressal provided only when the following rights are infringed and disputed. They are 


1 Asa result of any unfair trade pracuce adopted by any trader, the person has suffered loss or 
damages 


2 The goods mentioned ın the complaint suffer from one or more defects 
3. The service mentioned in the complaint suffer from deficiency in any respect 


4. A trader has charged for the goods mentionedinthe complaint a price in excess ofthe price fixed 
by under any law for the time being ın force or displayed on the goods or any package containing such 
goods with a view to obtaining any relief provided under the Act, giving clear meaning to the words 
‘Defects trader’ ‘Deficiency’ goods ‘Service’ unfair labour practice. 


The enforcement of orders by the Forum, the State Commissions or the National Commission, Sec.25 
of the Act prescribes the procedure for the orders are treated as Decree made by a Court in a suit and 
the District Forum The State Commission or the National Commission are empowered to send it to 
the Court with the local limits of whose jurisdiction a person resides against whom an order is made in 
the case of an order against CMP where the registered office is situated in the case of an order 
against any person, the place where the person concerned voluntarily resides or carries on 
business or personally works for gain is situated and thereupon the Court to which the order is sent shall 
execute the order as 1f 1t were a decree or order sent to it for execution and Sec.42, C.P.C., and 
Order 21, C P.C would apply and also failure to comply with the orders of District Forum, State 
Commission or the National Commission is made punishable with imprisonment or fine, under Sec 27 
of the above Act 
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The Courts and Sententia Legis 


A Critique on P K. Unni v Nirmala Industries, A LR. 1990 S C. 933 
By 
V.Srımathı, Advocate, Madras. 


“Nowa Code of Procedure must be regarded as such Itis “procedure” something designed to facilitate 
Justice and further its ends, not a penal-enactment for punishment and penalties, not a thing designed 
to trip people up Too technical a construction of sections that leaves no room for reasonable elasticity 
of interpretation should therefore be guarded against (provided always that Justice 1s done to “both” 
sides) lest, the very means designed for the furtherance of justice be used to frustrate 1t Bose, J 1n 
Sangaram Singh v Election Tribunal, Kotah, A I R. 1 955 S C. 425 (429) 


Thısıs precisely what has been done in P K. Unni v Nirmala Industries, A I R 1990S C 933, too technical 
a construction without providing for adequate elasticity of interpretation has reduced the very means 
created to further justice, frustrate it It is distressing that an amendment made to mitigate the hardship 
of a common man has been denied to him because their Lordships chose to adopt the view expressed 
by the Privy Council in Crawford v Spooner 


“We cannot aid the Legislatures defective phrasing of an Act, we cannot add or mend and, by 
construction make up deficiencies which are left there ” 


One did not look to the Judiciary to add or to substitute words, but what one expected from them was _ 
that they act upon the true intention of the legislature - the mens or sententia legis 


“A statute 1s supposed to bean authentic repository of the legislative will and the function ofa court 

- 1$ to interpret it according to the intent of them that made it from that function the Court 1s not to 
resile It has to abide by the maxim ut res magis valeat quam peraeut, lest the intention of the 
legislature may go ın vain or be left to evaporate ınto thin air” 


When one reads the decision of their Lordships ın P.K Unni v. Nirmala Industries, A I R. 1990S C. 933, 
it cannot but be admitted that they failed to see the woods in their search for the trees, 1t 1s a pity that 
the intention of the legislature has been left to fade into thin air 


The conflict between the provisions of Order 21, Rule 92(2), Civil Procedure Code and Art.127 of the 
Limitation Act in relation to filing applications and making deposits of sale warrant amount and 
(profits) for setting aside court auction sale was observed by the Kerala High Court as early as 1981 1n 
Dakshyam v Madhavan, A I R. 1982 Ker. 126 The anomaly which was present between the two statutes 
was then pointed out to the court, but the court was firm in its statement 


“The function of the court is to apply the law as 1t stands. Maybe, the court notices anomalies But 
itis not for the court to rewrite the law even though the court considers the provisions as they stand 
to be unreasonable " 


The anomalies were the provisions of Order 21, Rule 92(2) of the Code of Civil Procedure and Art 127 
ofthe Limitation Act, while Art.127 of the Limitation Act, provides for 60 days for filing an application 
to set aside a court auction sale Order 21, Rule 92(2) provides that the deposit should be made within 
30 days from the date of sale There is no doubt that this ıs a clear case Of casus OfISSUS. e 
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It may just be mentioned here as to how this anomaly arose It was observed that hardships were faced 
by the judgment debtor while arranging for moneys within the short duration of 30 days fixed under the 
provisions of Art.127 of the Limitation Act. Hence a need to amend the statute was felt. This was 
presented ın the 54th Report of the Law Commission at page 84. 2 
“An application to set aside a sale on deposit under Order 21, Rule 89 has to be made within 30 days 
of the date of sale It has been stated that this period proves to be too shortan practice and often 
causes hardship inasmuch as the judgrnent-debtor cannot arrange for moneys within that time 
Banks take far longer period than one month insanctioning advances and it has been suggested that 
the period should therefore be increased. We find some force in this suggestion and are inclined to 
accept it. No doubt, the law should take into account the position of the purchaser also, but since 596 
ofthe purchase money has to be paid to him under the rule no serious prejudice is likely to be caused 
to him by an increase in the waiting period." 


Accordingly, anamendment was made incorporating the recommendations of the Law Commission and 
Clause 102 of the Bill was introduced in the Lok Sabha on 8th April, 1974 (Published on the Gazette 
of India (Extraordinary), Part II, S 2 and dated April 8th, 1974 amending Art 127 was passed. 


It may be observed at this juncture that though the Legislature amended Art.127 of the Limitation Act, 
it failed to amend Order 21, Rule 92(2) His Lordship Ramanujam, J. also commented in Thangammal 
v Dhanalakshmı and another, A.I.R. 1981 Mad. 254, at para 8, 


“To say notwithstanding the enlarged period of 60 days given under Art 127 of the Limitation Act 
the judgment-debtor has to deposit the amount within 30 days as otherwise his application for setting 
aside of the sale under Rule 89 cannot be maintained is to bring in the old period of limitation of 30 
days for filing an application under Rule 89 Aconjoint reading of Art 127 of the Limitation Act and 
Order 21, Rules 89 and 92 clearly indicates that 92(2), merely declares the rights of parties arising 
as a result of the disposal of the application under Order 21, Rule 89 Once a right 1s given to the 
judgment-debtor, under Order 21, Rule 89 to set aside a sale on deposit of an amount by filing an 
application within 60 days, that right cannot be taken away under Rule 92(2) by insisting on payment 
of the amount within 30 days Obviously, the Legislature has overlooked the reference to 30 days in 
Rule 92(2) when it enlarged the period of limitation under the Limitation Act for filing an 
application under Rule 89. This appears to be a clear case of casus omissus 


In the beginning of this article the attention of the reader has been drawn to the decision in Dakshayanı's 
case, and not to the earlier decision ın Thangammal's case, this is a deliberate attempt on the part of the 
writer, because in Thangammal's case, the Court was able to apply the provisions of the law consonant 
to the intention of the legislature, while the intention of amending the statute was completely 
overlooked ın Dakshayanı's case. 


"Ttis well settled that in interpreting an enactment, the Court should have regard not merely to the 
literal meaning of the words used, but also take into consideration the antecedent history of the 
legislation, its purpose and the mischief it seeks to suppress ” 


That the court should have merely expressed its helplessness causes deep anguish especially when it was 
aware that “the provisions as they stand (to be) unreasonable ” 


Is it open to the courts to apply the provisions which are unreasonable? The court should have applied 
the reason and spirit of the law and ought not to have sought recourse to the "provisions as they stand" 
The rule laid down in Heydon’s case, (1584)3 Co Rep 7a 76 ER 637, that for the true interpretation of 
Statutes four things are to be considered: 

e 


, 
TEL 29 ser m pi 


D ' JOURNAL" 27 
1. What was the common law T making of the Act? i 


2. What was the mischief and defect for which the common law did not provide. 


3. What remedy the Parliament hath resolved and appointed to cure the disease of the common- 

wealth, and 

4. The true reason of the remedy. 
The rule in Heydon’s case, is not only for prevention of subtle inventions for continuance of the mischief 
but it also provides for adding life to the cure-to the true intent of the legislators pro bono publico 
Learned Judge Hand remarked, “statutes should be construed not as theorems of Euclid, but with 
imagination of purpose behind them." 


The judgment of the Madras High Court in Nirmala Industries v Srinivasa Perumal Financing Corpo- 
ration, (1987)2 M.L_J. 3, isa momentous one Their Lordships held at para 19 


"Question of limitation has to be decided with reference to Art.127 and not Rule 92 of the Code, there 
cannot be two periods of limitation, one under the Limitation Act and the other the Civil Procedure 
Code." - 


The Hon'ble Judges proceeded to emphasize this and set down seven guiding principlesan their lengthy 
and detailed judgment. 


1. That the Limitation Act is a specific enactment and it intends to set out the law for the limitation 
of suits, whereas the Civil Procedure Codeis an enactment which relates to the procedure of the Court 
of Cwil Judicature. 


2. That the period of 30 days in Rule 92 was to be taken only as a reflection of the period mentioned 
in the Linutation Act prior to the amendment. 


3. The lack of provision in the Code which provides for the overriding effect over the Limitation Act. 


4. Art.127 being the common provision under Order 21, Rules 89, 90 and 91 for filing application for 
setting aside court sales it is not therefore possible to dissect the Artıcle to provide for periods of 
limitation for an application under Order 21, Rule 89 as 30 days and for Rules 90 and 91 as 60 days. 


5. Anomaly between Art.127 and Order 21, Rule 89 will not only cause uncertainty, but also result ın 
considerable hardshıp to the judgment-debtors ‘ 


6. Purpose of the amendment,would be defeated - , . EE" oy. 3 : 
å p Gi 
7. No reference as to the period of limitation ın Rule 89, but the period is specified only in-Rule 92, 
therefore when the period was enlarged under Art.127, there should have been a corresponding change 
in Rule 92. 
The need for the removal of the inconsistency was suggested in Basavantappa v G N Dharwadkar,A I R 
1987 S.C. 53, it was observed: 


“This (anomaly) is an unfortunate state of things and the Parliament must enact the necessary 
change in law.” . 
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The latest decision of the Supreme Court in'P K Uni v. Nirmala Industries, A I R. 1990 S C 933, has 
unsettled the previous decision in Basavantappa's case, A.I.R. 1987 S C. 53 and held that the tıme for 
limitation 15 only 30 days The Court observed that, 


“It would perhaps have been better, more logical, reasonable and practical as stated by the-Kerala 
High Court ın Dakshayanı v. Madhavan, to enlarge the period for making the deposit so as to make 
it identical with that prescribed for making the application and such extended period would have 
better served the object of thé amendment, namely ameliorating the plight of the judgment-debtor, 
but such are matters exclusively within the domain of the legislation by the Parliament and the Court 
cannot presume the deficiency and supply the omission." 


Lord Denning defined the role of a Judge as follows: 


/“My root belief is that the proper role of the judge is to do justice between the parties before him. 
If there is any rule of law which impairs the doing of justice, then it 1s the province of the judge to 
do all that he legitimately can to avoid the rule - or even to change it - so as to do justice in the instant 
case before him " i 


This observation was severely criticised by the House of Lords as “heroics” and “a naked usurpation of 
the legislative function under the thin disguise of interpretation." 


The Supreme Court was also possibly under the mistaken notion that it was expected to perform 
legislative function, butsuch was not the expectation. It was expected only to perform the duty of acting 
“upon the true intention of the legislature - the mens or sententia legis". And the Court was very much 
ofthe mens ofthe legislature when ıt remarked “and such extended period would have better served the 
object of the amendment, namely ameliorating the plight of the judgment-debtor ” 


If one were to borrow the words of Krishna lyer, J., what has been done by their Lordships is that: 


, 


“They by being literal in meaning they saw only the skin and missed the soul.” 
It is indeed sad that the pursuit of “semantic luxuries” has been made at the expense of necessity. 


The recent decision of the Kerala High Court in Pathummakutty v. Thekkechalıl Karhıyumma, A.LR. 
1990 Ker. 287, has overcome the handicap. An amendment was made to Order 21, Rule 92 of the Code 
of Civil Procedure ın exercise of the powers conferred on it by Sec.122 of the Civil Procedure Code, it 
held the application for setting aside sale in execution filed after depositing amount as required under 
thelaw within 60 days ofsale, but after 30 days is maintainable. The amendment made to Order 21, Rule 
92(2), was held to be declaratory and therefore would take effect retrospectively. 


In view of the above decision, our High Couit must bring about an amendment to Order 21, Rule 92 of 


the Code of Civil Procedure in exercise of powers it possesses by virtue of Sec.122 of the Code and this 
should be done forthwith. 
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Introduction. Jn interpreting the law and applying 
it, Courts do make law, not ostensibly nor osten- 
tatiously but imperceptibly This process may render 
the entirey of law a delusion It is nonetheless 
1nevitable that Iaw should always beon the march 
ın view of changing facts of lıfe Rich, J, of the 
Austration High Court once observed “one of the 
tasks of this Court is to preserve the uniformity of 
determination It may be that in performing the 
task the Court does not achieve the uniformity 
that was desirable and what uniformity 15 achieved 
may be uniformity oferror However in that there 
JS atleast uniformity" Statute construction 1s 
increasingly becoming the largest part of judicial 
workand in that process one of the English Judge 
remarked: “A Judge must not alter the materials 
of which the Act 1s woven, but he can and should 
iron out of the creares” Thus, itis not possible to 
interpret and apply the law without at the same 
time developing ıt During the year, 1991 1mpor- 
tant decisions of the Supreme Court and our High 
Court have been reported in the columns of this 
Journal An endeavour is made hereunder to ad- 
vert to briefly the course of development of law in 
and the points of law emerging from the decisions 
rendered under some well known and fairly sig- 
nificant 1 Waghorn v Waghorn, (1942 - CLR 
289) 293 2 Seafor Court Estates Ltd. v Asher, 
(1942)2 AILE R 155, 164 


Civil Procedure Code: In V Shanmuga Mudahar v 
Sankaran and another, (1991)1 MLJ 385, it 1s 
held that when the Judgment-debtor in the suit 
had herself filed an apphcation on the same ground 
and allowed it to be dismissed for default without 
taking any steps to restore the application to file 
for six years thereafter til] her death, ıt ıs not open 
to the respondents who have come on record only 
as the legal representatives of the judgment-debtor 
to file a fresh application under Sec 47 Cıvıl Pro- 
» cedure Code on the very same ground After the 
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executing Court passed an order for delivery it 1s 
not open to the respondents to file a petition 
under Sec 47, Civil Procedure Code contending 
that the property sought to be proceeded against 
was not the subject matter of the suit 


In Subbalakshmi Ammal v R Balasubramanian 
and others, (1991)2 M L J 380, the Court held that 
on 30 8 1978, the executing court had no jurısdıc- 
ton to close the EP as there was an order of 
injunction passed by a Civil Court restraining 
further proceedings in the EP, the Executing 
Court ought to have kept the petition pending 
But for statistical purposes, it had closed the E P 
and at the same time directed the attachment to 
continue. That itself shows that the Executing 
Court did not intend to terminate the proceedings 
alone and pending, though for the purpose of 


‘record ıt did not want to show the execution 


petition of the year 1975 as pending Thus the 
order dated 30 8 1978 will not have the effect of 
dismissing the execution petition filed by the decree- 
holder In the eye of law the E P was still pending 
and there was no termination of the same in 
accordance with law In Vee achan v Thimmamma 
alias Thimmakka, (1991)I M LJ 321, while deal- 
ing with Sec 68(1), Proviso (c) of the Civil Proce- 
dure Code, the Court held that for the applicabil- 
ity of the section there are three conditions First 
1s the judgment-debtor should be an agrıculturıst 
labourer Secondly, the house and other buildings 
etc , must be necessary for his enjoyment. Thirdly, 
the house must be occupied by the judgment- 
debtor. It is held ın Ponnu Nadar v Bhagavathi 
Pulat, (1991) MLJ 56, that to some extent, the 
question raised by the appellants counsel turns 
upon the interpretation of the document, but it 
cannot be treated as a pure question of law An 
interpretation of the document will have to 
depend upon the facts and circumstances of the 
case, 1t may not always turn upon the language 
used in the documents The decision on the ques- 
tion will have to depend upon the c&nduct of the 
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parties both prior to and after the execution of the 
relevant documents Hence, the contention should 
not be allowed to be raised ın the second appeal 
for the first ume Again Vanjappa Gounder and 
others v Sn Kannika Parameswarı Amman Kovil 


- bythe Admınıstratıve Trustee, (1991)1 ML J 93,1t 


is held that the contenuon that the plaintiff 
must be represented by the Trustees and not by the 
managing trustee alone cannot be countenanced, 
1n second appeal, because this point was not raised 
in the lower courts oreven in the memorandum of 
the second appeal. It is laid down ın Kandaswamy 
and another v T KAyyanan and another, (1991)1 
M LJ 486, that the District Munsif was right in his 
view that the'suit was outside his pecuniary juris- 
diction. However, he was not right in holding that 
the suitshould bedısmıssed He could only return 
the plaint and could not have dismissed the suit 
Though the District Munsif has used a wrong 
expression ın the Judgment, 1t 15 seen that actually 
the suit was not dismissed, but the plaint was 
returned for presentation before the proper court 
Hence, justice has been done in this case and the 
petitioner could not makea grievance ofthe order 
of the Court While discussing the scope and 
applıcabılıtyof O 1, Rules 3 and9, ın A Shanmuga 
Sundara Pandia Nadar v. P S R Vivekanandan and 
others, (1991)1 M LJ 105, the Court held that the 
Commissioner being an officer of Court acting 
under the directions of the Court 1s bound to 
appear and place before the Court the relevant 
facts pertaining to the application. It 1s not neces- 
sary to make him eo nominee a party to the appli- 
cation Therefore, the application in the Court 
below and the revision petitions are maintainable 
and not vitrated in any manner by the non-joinder 
of the Commissioner who held the election The 
Bench has held in M M S Investment v L. Venkatesan, 
(1991)1 M.L J. 243, that ona careful reading ofthe 
provisions of O 1, Rule 10, Civil Procedure Code 
and the various decisions cited at the bar, the 
Court finds that the appellants herein entered 
1nto an agreement of purchase with the original 
owner namely, respondents 1 to5 who was author- 
1sed byan irrevocable power ofattorney to execute 
sale deeds and 1n pursuance of the same, the sale 
deeds were executed in favour of the appellants 
whoarethe proposed parties and they now want to 
be ımpleaded themselves as parties to safeguard 
their interest 1n view of the change of circum- 
stances namefy, the orıgınal owners colluded with 
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the plaintiff-sixth respondent herein in theappeal 
and withdrawing the appeal to their detriment 
after revoking the vakalat of the power ofattorney 
agents who executed the sale deed. In the circum- 
stances their presence is absolutely necessary for 
deciding the main appeal on merits The reasons 
given by the learned single Judge dismissing the 
petition directing them to work out their remedy 
by initiating independent proceedings are not 
sustainable The bench has held 1n R Narayanaswamı 
and others v. Sri Siddha Raja Manıcka Prabhu 
Temple situated at Manickka Nagar, Huminabad, 
(1991)1 MLJ 67, that the Court finds that the 
plaintiff was entitled to choose one of the two 
1nconsistent remedies, namely for a declaration 
thatitis a private temple and for a declaration that 
theofficeofthe trusteeship 1s hereditary and since 
he elected one remedy for a declaration that he 1s 
holdingthe office as hereditary trustee and pursu- 
ing the same, he cannot thereafter turn around 
and come forward with a prayer for the relief that 
the suit temple 1s a private temple As such he is 
precluded from going behind the same as he 1s 
bound by his election. Inview ofthe conductofthe 
earliercaseand the conduct ofthe present case, on 
the equitable doctrine of election, the plainuff’s 
claim must fail though on the ground of res judi- 
cata under Sec 11, CP C, under O2, Rule 2, 
CPC 


Sn R.M Venkatachalam Chettar v M.Abdul Rahım 
Sahib and another, (1991)1 M.L J 546, it 1s held 
that there 1s no doubt that as per O 7, Rule 1, 
C.P.C., if the period prescribed by the Law of 
Limitation is over the plaint shall show the ground 
upon which exemption from such law 1s claimed. 
But the question here is whether the plea made by 
"the learned counsel that the suit has been filed 
within 12 years time prescribed under Art.62 of 
the Limitation Act ıs correct. As per Art.62 of the 
Limitation Act the limitation of 12 years runs 
when the money sued for becomes due As per the 
ruling in Netakaruppa Gounder v Kumarasami 
Gounder and others, 8 M L J. 167, 1f the suit has 
been filed within 12 years froni the demand, then 
the suit must be taken to have been filed within 
time. The suit ın the present case has admittedly 
been filed within. 12 years from the date of 
demand. Therefore, ın this case no question of 
showing the ground upon which exemption arises 
True, 1t 1s not pleaded in the plaint that the 
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lımıtatıon period of 12 years has to be construed 
from thedateofdemand But for thatreasonalone 
it cannot beheld that the suit is not in time. When 
fromthe very terms ofthe mortgage deed itself the 
Courtcan hold that the suit i5 within the period of 
limitation, only on the ground that it has not been 
explained as to how the suit is 1n time, the suit 
cannot be held to be not in time Sr: N Janaknaman 
v The Duecror of Tamil Nadu Raffles, Madras, 
(1991)] M LJ 209, ıt ıs held that in view of the 
absence ofany explanation by the respondent, the 
respondent was rightly set ex parte Itisnotasifthe 
availability of sufficient cause would be relevant 
only when an exparte order is likewise sought to be 
gor rid of Order of the Court below is set aside 

Again N Janaknaman v The Duecio of Tamil 
Nadu Raffles, Madias, (1991)] MLJ 210, the 
Court has stated that under the provisions of O 8, 
Rule 10 and O 15, Rule 2, C P C , in a case where 
there are more defendants than one and there 1s 
no issue of fact or law raising between the plaintiff 
and one of such defendants asın the present case, 
when the first defendant was set ex parte, 1t would 
be a matter for the Court to consider whether on 
the facts and circumstances of the case, 1t could 
exercise its powers under O 15, Rule2, C P C,and 
pass a decree expaite against the defendant. While 
discussing about the scope and applicability of 
O 8-A, Rule 1, the Court has stated 1n M/s Zebbe 
Polymers and Caitons v. Balussery Polymers Private 
Lid., (1991) M LJ 44, until the policy and object 
behind the rule is that the defendant, per chance, 
fails in his defence against the plaintiff, which will 
give rise to a cause of action for him to claim 
contribution or indemnify against a third party, 
need notbe driven to resort to an independentsuit 
against said third party in respect of the claim for 
contribution or indemnify, and the scores between 
the defendant and the third party could be settled 
in the very same suit The rule is 1n the statute 
book for the benefit and to serve the cause of the 
defendant At the juncture of considering the 
application under the rule, the Court need not 
adjudicate the very controversy itself What the 
Court need look into is to find out as to whether a 
prima facie case 1s made out, so that multiplicity of 
action can be prevented If the case of the defen- 
dant for contribution or indemnify has to be ruled 
outand adjudication on merits, that could as well 
be done after the rule is‘complied with. The claim 
for contribution need not necessarily arise from 


contract, and it could have basis 1n equity also In 
Di K.C Ramakııshnan v M/s In ays now known as 
Invays Sales Private Ltd, (1991)1 MLJ 369, the 
Court has held that in the face of the mandatory 
language by O 8-A, Rule 4 of the CPC, the 
petitioner ought to have obtained leave of the 
Court before taking out execution against the 
second defendant But at any rate, the second 
condition in this case namely the satisfaction of 
the decree obtaining against the petitioner has not 
been fulfilled Unless that condition 1s fulfilled, it 
Is not open to the petitioner to seek execution as 
against the second defendant It is held in 
PT Dorasamy v F Manohailal, (1991)1 MLJ 
298, that O 9, Rule 9 of the Code of Civil Proce- 
dure cannot be invoked for restoring a suit which 
has been dismissed as settled out of Court That 
provision would apply only ifa suitis dismissed for 
default In thiscase, thesuit having been dismissed 
as settled out of Court on the basis of the award 
passed by the Arbitrators cannot be restored under 
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the provisions of O 9, Rule 9 of the Code In ; 


Velathalv R K.Ponnusamy, (1991)1 M L J 50,1tis 
stated that Sub-rule (1) of Rule 49 is to effect that 
exemption,as provided by the rule, property 
belonging toa partnership shall not be attached or 
sold in execution of a decree other than a decree 
passed against the firm or against the partners in 
the firm as such The provision is contained in 
Sub-rule (2) Under Sub-rule (2), what can be 
proceeded against is only the interest of the judg- 
ment-debtor ın the partnership property and profits 

This Sub-rule (2) will apply only in cases 1n which 
a decree 1s obtained against and individual who 
happens to be a partner in a firm İt will be falla- 
cious to say that Sub-rules (1) and (2) cover the 
same situation 1n view of the express language 
contained in Sub-rule (1) In M/s Doraisamy Iyer v 

AR Arunachalam Chettia, (1991)1 M LJ 49, the 
Court has held that an application under O 21, 
Rule58, C P C , cannot be maintained in proceed- 
ing in execution of a mortgage decree Rule 58 of 
O 21, Civil Procedure Code can come into play 
only when there is an attachment In the case of 
mortgage, there is no question of attachment 

Agam in Nachimuthu Gounder v Thamayanıhı, 
(1991) M LJ 345,1 ıs held that upset price was 
fixed already by the Court and that order was not 
challenged by the petitioner herein The present 
order, that ıs challenged ıs one reducing the upset 
price already fixed, because no bidder caene to bid 
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at the auction The Executing Court ıs possessed 
of the records to show that there was no bidder at 
the auction, for the upset price fixed earlier Hence 
the Court below is fully justified in reducing the 
upset price Inzdrokiadas v Arokiasamy, (1991)1 
M L J 409, in an application under O 21, Rule 89 
of the Code of Civil Procedure, there is no ques- 
tion of the Court considering whether the sales ın 
favour of the petitioners were sham and nominal 
or fraudulent Under this Rule, any person claim- 
ing an interest 1n the property can file an applica- 
ton to set aside the sale on his depositing the 
amount mentioned in the Rule In Pathuma Beevi 
(died) v Pathamuthu Johaian, (1991) M LJ 322, 
the Court has held that the O 21, Rule 101 says 
clearly all questions relevant to the adjudication 
of the application Here, the application 1s for 
removal of obstruction caused by the appellant to 
execution of an order of eviction obtained by the 
first respondent against the tenant the 2nd 
respondent The question relevantis whether the 
obstructor was ın possession at the time when the 
order of eviction ıs sought to be executed and 
whether such possession 1s independent of the 
judgment-debtor It 15 not necessary for the pur- 
pose of O 21, Rule 97, Civil Procedure Code to 
decide whether the obstructor has got title 1nde- 
pendent of the decree-holder or a yudgment-debtor 
and virtue of such title, the obstructor, 1s entitled 
to be 1n possession Hence, the question of title 
put forward by the appellant herein in this pro- 
ceedings will not be relevant for deciding the 
application for removal of obstruction under O 21, 
Rule97 ofthe Code of Civil Procedure filed by the 
1st respondent While considering the scope and 
applicability of O 22, the learned Judge has held in 
Mohammed Ibrahim v. Chellammal, (1991) MLJ 

334, that the appeal filed by the respondent before 
the Subordinate Judge was a still-born one as the 
defendant in the suit was dead by the time the 
appeal was filed Insuch cases, O 22 of the Code of 
Civil Procedure will not apply There is no ques- 
uon of bringing on record the legal representa- 
tives as there was no valid appeal The remedy of 
the appellant is to get the cause title amended and 
if 1t 1s within time to file the appeal against the 
legal representatives Ifit 1s out of time, the rem- 
edy 1s to apply for condonation of delay in filing 
the appeal against the legal representatives Again 
' : the question of applicability of O 22, CP C , it 
is held ım Makkiammal Ghon ‘Uthamapalayam v 
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Thondı alias Mohideen Ibrahim (deceased), (1991)1 
MLJ 464, just because the Court directed the 
plaintiff to bring the legal representatives on rec- 
ord it does not mean that the Court exempted the 
petitioner from the relevant provisions of law 
prescribing the period within such legal represen- 
tation of the deceased shall be brought on record 

Nor the Court would suo moru setaside the abate- 
ment ofa suit which had already come into effect 
even before the plaintiff made an endorsement on 
10 11 1987 stating that he would not bring the 
legal representatives of the deceased first respon- 
dentonrecord In fact, Court below expressed that 
the order dated 23 4 1988 did not exempt the 
plainuff from seeking to set aside the abatement 
and to condone the delay ın filing the application 
for setting aside the abatement In Ramalingamv _ 
Basavalıngam, (1991)1 M L J 307, is held by the 
learned Judge that the order of the Court below 
imposing a condition of furnishing security for 
grant of leave to defend the suit is not sustainable 

The learned Judge has overlooked the provisions 
of 0.37 of the Code of Civil Procedure He has 
obviously forgotten that the question to be 
decided in an application for leave to defend 1s 
whether there is a triable issue in the suit or 
whether the claim made by the defendant is a 
moon-shine. The Bench has held in M/s.Raja Theatre, 
Coimbatore v Selvam Financiers, (1991) ML J 

346 The right, title and interest of a partner in a 
partnership firm 1s a saleable property and such 
right title and interest ofa partner ın the partner- 
ship firm can be attached and sold Such attach- 
ment and sale can be done only by proceeding 
against the firm, e, only by proceeding against 
the right ütle and interest of such partners ın the 
partnership firm It 15 settled position of law that 
the interest of a partner 1n the partnership prop- 
ertyıs movable property Oncewhen it ıs held that 
the interest of a partner ın the partnership firm 1s 
a movable property then O.21, Rule 46(1), Civil 
Procedure Code is attracted O 21, Rule 46(1), - 
Cıvıl Procedure Code prescribes the mode of 
attachment of debt, share and other property not 
in possession of the jJudgment-debtor, the attach- 
ment shall be made by a written order prohibiting 
the person in possession of the same from giving in 
over to the judgment-debtor O 21, Rule 46(1) 
further provides thata copy of such order shall be 
affixed on some conspicuous part of the Court 
house and other copy shall be sent in the.case of 
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the debt to the debtor ın the case ofa share to the 
proper offices of the Corporation and in the case 
of the other movable property (except as afore- 
said) to the person ın possession of the same 

O 38, Rule 11-A(1) provides that the provisions 
of Civi] Procedure Code applicable to an attach- 
ment made 1n execution of a decree shall apply to 
an attachment before judgment which continues 
after the judgment by virtue of provisions of Rule 
11 Inview of O 38, Rule 11-A(1), the Court while 
ordering under O 38, Rule5 movable before judg- 
ment under O 38, Rule 5, Cıvıl Procedure Code 
has to follow the procedure prescribed ın O 21, 
Rule 46(1) and (2), Civil Procedure Code In 
Palaniammalv Pechimuthu, (1991)1] ML J 31, it 
is held thatiftheenure plaintis read, it ıs clear that 
the plaıntıffs have rushed to the Court as soon as 
the defendant started construction It is not as if 
the defendant encroached upon the property and 
squalled on the same for someume and thereafter 
began to construct thereon The encroachment 
itself was by commencement of the construction 
on the disputed property Hence, there 1s no ne- 
cessity for the plaıntıffs to seek a declaration of 
their title or récovery of possession Iftheimposed 
construction is removed the plaintiffs will be cer- 
tainly in possession as the property 1s adjacent to 
their admitted property and ıt is really part of the 
same 

While considering the criterion for the appoint- 
ment of a receiver the Bench has held in Saradha 
v Swaranambıga Finance Corporation, (1991)1 
M LJ 387, where there 1s a bona fide dispute as to 
title the Court shall refrain and postpone the 
appointment of a receiver by an interim order 
unt the dispute as to utle1s finally adjudicated In 
the instant case, a mere glance at the facts reveals 
that there can be no blame whatsoever io the title 
of the plaintiffs-auction-purchasers, unless the 
auction-purchase by them 1s invalidated Their 
title to the property unti] the auction purchase 1s 
invalidated, 1s perfect The High Court has already 
found that defendant 8 and 9 are not entitled to 
any Injunction against any auction sale, in which 
auction sale finally the instant plaintiffs success- 
fully purchased the property It 1s a case closer to 
the type in which the property 1s not ın the enjoy- 
ment of a person who 1s legally entitled to the 
property as a consequence of the auction-pur- 
chase the plaintuffs have become entitled to 
such an enjoyment. Defendants 8 and 9 are yet to 
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establish the ttle and they cannot have any lawful 
claim for the property In the circumstances, the 
order made by the High Court appointing a 
Receiver to the disputed property cannot be faulted 

It ıs laid down mn L.Rm KL.Kannan alias Ramaknsh- 
nan v L Rm K.Narayanan, (1991)1 M L J. 41, that 
Civil Procedure Code (V of 1908), O 40, Rule 2, 
Party Receiver whether can be granted remunera- 
tion A party receiver can claim remuneration 
undercertain circumstances The Courtis entitled 
to grant remuneration if the circumstances of the 
case warrant the same The quantum has to be 
fixed on the basis of the work done by the receiver 

Itis held in Ramaswamy Moopana: v Ramasamy 
Moopanar, (1991)1 M LJ 283, while considering 
the scope and applicability of O 41, Rule 6 of 
C P C, contemplates an order for security as well 
as an order on suitable terms [n this case, the 
Court below has thought fit, that the petitioner 
should be directed to pay the decree holder di- 
rectly a sum of Rs 15,000 as the petitioner had 
defaulted 1n complying with the order of the High 
Court made during the pendency of the first ap- 
peal. No exception can be taken to the said order 

There 1s no doubt that the executing Court had 
jurisdiction to pass an order of this type If the 
appellate Court has exercised 1ts powers under 
Rule5ofO 41 of the Code of Civil Procedure then 
the party who fails to comply with the conditions 
imposed by the appellate Court cannot approach 
the executing Court to function under O.41, Rule 
6 Learned counsel contended that Rule 6 was 
independent of Rule 5 and that whether an appli- 
cation under Rule 5 filed before the appellate 
Court had been granted or dismissed. It would be 
open to the executing Court to exercise its power 
under Rule 6 Ifthat construction 15 applied, ıt will 
lead to an absurd and incongruous situation that 
when a hugher Court has refused to grant stay of 
execution of the decree the lower Court can exer- 
cise 1ts powers and grant stay of execution That 
will only put the lower Court ona higher pedestal 
than the appellate Court Such a situation could 
never have been contemplated by the legislature 

In S K Babu Syedv A Zubaida Bee, (1991)1 M LJ 
412, \t1s stated that in view of the legal position it 
has to be held that the provisions of the Code of Civil 
Procedure are applicable to the revision petition 
filed before this Court under S 25 ofthe Act. From 
this it follows that a petition filed under O 41, R 
27, Civil Procedure Code to receive @ocument as 
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additional evidence in the revision petition filed 
under Sec 25 of the Act ıs maintainable and the 
documents can be received as additional evidence 
provided the requirements of O 41, Rule27 ofthe 
Code of Civil Procedure aresatisfied In this case, 
the documents are necessary for deciding the 
issue Again the Court has stated ın The Secretary 
and Commussıoner, Department of Public Health v 
Dr G Chandappa, (1991)1 MLJ 24 The mpor- 
tant words ın O 47, Rule 1, are from which an 
appealisallowed * Thisclearly means there must 
be provision in law for filing an appeal against the 
decree or order in question and if such an appeal 
has been filed, ıt would bar filing of a review 
application There ıs no provision in the Code of 
Civil. Procedure for filing an appeal against a 
decree passed in a second appeal It 1s only in 
Art 136 of the Constitution, it 1s stated that the 
Supreme Court may in thediscretion grantspecial 
leave to appeal from any judgment etc Therefore 
an application for special leave cannot be said by 
any stretch of reasoning, to be an appeal allowed 
against a decree within the meaning of O 47, Rulel 
Itis manifest therefore that the filing of a special 
leave petition cannot operate as a bar to file a 
keview application subsequently In Mayalagu 
"Ambalam v. KRP R Karuppiah Ambalam, (1991)2 
MLJ 21 A clam that a person is enutled to 
worship and to receive thiruneeru and'theertham 
first in preference to others in certain temples 
during certain festivals is not a civil right within 
the scope of Sec 9 of the Civil Procedure Code 
Unless such honours are attached as an emolu- 
ment toa religious office, a claim therefor will not 
be cognisable by a civil Court Further under 
Sec 108 of the Tamil Nadu Hindu Religious and 
Charitable Endowments Act (XXII of 1959), no 
sult or legal proceeding in respect of the admini- 
stration or management of a religious institution 
or any other matteror dispute for determining or 
deciding which provision is made in the Act shall 
be instituted in any Court of law except under and 
in conformity with the provisions of this Act In 
the instant case, the plaintiff is claiming only 
honours in the temple Thus the matter falls within 
the four corners of Sec 63(3) of Tanul Nadu Hindu 
Religious and Charitable Endowments Act There 
Is no dispute that if the matter falls unde: Sec 63(e) 
the suit will be barred under Sec 108 of the Act 
The Court has stated in VJayakannan v 
VK Sampagi alias V K Sampathkumar, (1991)2 
ML! 77, O 18, Rule 3-A of the Civil Procedure 
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Code expressly provides that 1f a party wishes to 
appear as a witness then he shall so appear before 
any other witness on his behalf has been examined 
If he wants to reserve himself as witness and pro- 
poses to examine himself after other witnesses are 
examined that 1s undoubtedly permissible, but he 
has to obtain previous permission of ihe Court 1s 
undoubtedly the discretion It ıs stated ın 
R Govindarajan v. Devaki Ammal, (1991)2M LJ 
32 It is repeatedly stated ın the plaint that the 
defendant is a lunatic and the plainuffs are his 
curators and guardians Yet, very curiously, the 
defendant ıs shown in his name as the defendant, 
without anybody representing him as next friend 
or guardian Hence, the plaintiffs are not entitled 
to any orders in the suit which is not maintainable 
The Court has held ın P Jayarama Pillai v Union 
Bank of India, (1991)2 M LJ 43 For an amend- 
ment under Sec 152, C P C , which is for rectifica- 
tion of clerical or arithmetical mistakes 1n judg- 
ments, decrees or orders etc , there is no necessity 
for giving notice to the parties In this case, the 
amendment was carried out by the Court on its 
own motion It was clearly an accidéntal error ın 
drafting the decree When the judgment 1s based 
on an equitable mortgage granting the prayer of 
the plaıntıff the Court cught to have drafted the 
decree in the form provided under O 34, CP C 
But unfortunately the decree was drafted in the 
form of a money decree The Court on realising 
the mistake rectified the error and drafted a proper 
decree Hence no grievance can be made thereof 
by the petitioner herein 

The decree-holders could not have applied for 
passing of a final decree before the decree was 
rectified In this case, the rectification of the error 
teok place only on 11 7 1986and within two years 
therefrom, the decree-holders had applied for 
passing ofa final decree. Hence the application 1s 
very much within the time prescribed by law It is 
well-known that no party can suffer because of a 
mistake committed by a court. In this case, the 
mistake committed by the Court in drafting the 
decree was rectified only in July, 1986 and the 
decree-holders cannot suffer because of that 
mistake and lose their right to apply for final 
decree before the mistake was rectificd There is 
no necessity for the decree-holders to file any 
application under Sec 5 of the Limitation Act as 
there 1s no delay at all in filing the application 
for passing final decree In The Madinai City 
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Municipal Corporation, Madurai v Daizy Ebeen- 
sazur Annammal, (1991)2 MLJ 147, on the 
question ofcauseofaction it isstated, the Govern- 
ment Order does not clothe the plaintiff with a 
right to recover the amount from the Municipal 
Corporation in case it fatls to make contribution 15 
not made, it may be open to the plaıntıffs to 
complain to the Government and see that the 
defendant obeys the Government Order But the 
plaintiff cannot institute legal proceedings against 
the defendant for recovery of the contribution 
Therelevant Government Order is onlyanadmin- 
istrative order, and it does not give any right to the 
plaintiff that can be enforced against the defen- 
dant ina Court of Law The order relied on by the 
plaintiff cannot furnish a cause of action for the 
suit to grant such permission But before that 
discretion 1s exercised 1n favour of the party the 
Court must record reasons for permitting a party 
for examining himselfafter the other witnesses are 
examined The very fact that permission has to be 
obtained by a party desiring to be examined as a 
witness after other witnesses are examined already 
indicates that such permission must be obtained 
before the evidence of the other witnesses 1s 
adduced Therefore, a party examining himself 
before other witnesses are examined is the rule A 
party examining himself after the other witnesses 
are examined is an exception. Àn exception can 
only be made for valid reasons What those valid 
reasons are will depend on the facts and circum- 
stancesofeach case Onthequestion ofthe proper 
decree to be passed in case of dissolution of part- 
nership 1t 1s held in Latchumanan y Subramaniam, 
(1991)2 MLJ 125 If a partnership ıs dissolved 
theonlydırectıon will be to take a general account 
as provided ın Form No 21 ın Appendix ‘D’ ofthe 
Code of Civil Procedure The Court cannot direct 
a partner to render a several account in regard to 
thé enure transaction of the partnership firm In 
Kancheepuram Murugan Silk Weaveis Co-opeia- 
tive Production and Sales Society v Kancheepuram 
Murugan Silk Weavers Co-operative Production 
and Sales Society Members, (1991)2 M LJ 178, it 
1s held while one suit at the instance of one member 
invoking the provisions of O 1, Rule 8 of the Civil” 
Procedure Code claiming to represent all the 
members of the Society 1s already pending in 
second appeal it ıs not known how the second suit 
1s filed by another member who also claims that he 
1s representing all the members of theSociety The 
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second suit 15 not maintainable in view of the 
pendencyoftheearhersuit Ifthıs is allowed every 
member of the Society will come out with one suit 
claiming that he 1s the representative of all the 
other members of the society and there will be no 
end to it and the very object of Sec 11, Civil Proce- 
dure Code will be defeated thereby Once a member 
is permitted to represent under O 1, Rule 8 and 
thesuit has been entertained Itis undoubtedly on 
behalf of all the members of the Society and the 
decision thereon 1s binding on them The Court 
has stated 1n 4 S Duratswanu Chettiar and Sons 
and others v S Rathinasamy Gounder, (1991)2 
MLJ 183 The non-consideration by the lower 
appellate Courtof relevant material evidence and 
other features 1n this case, which clearly proved 
the deliberate withholding of the account books 
on the part of the plaintiff, and the failure of the 
lower appellate Court to correctly understandand . 
apply the correct legal position on this aspect 
certainly give rise to substantial question of law 
and could be raised 1n second appeal 

In Varadarajan v Maduraimuthu, (1991)2 M.L J 
241, 11s stated that when the application is one for 
setting aside the sale under O 21, Rule 90, Civil 
Procedure Code, it 1s for the petitioners to make a 
case by proving that thesale was vitiated by illegal- 
ity or regularity The parties who are said to have 
purchased some of the portions of the properties 
1n execution of another decree are neither neces- 
sary nor proper parties to the application under 
O.21, Rule 90, Civil Procedure Code It is held in 
Ramuru Gounder v Andalammal, (1991)2 M L J 
241, that ıt cannot be said that the application for 
appointment of a commissioner initiated by a 
party to the lifigation has necessarily to be heard 
only along with the appeal when the examination 
of existing evidence will be ‘made by the appellate 
Court It 1s well settled that additional evidence” 


should not be permitted at the appellate stage to——— 


enable a party to remove certain lacuna and fill in 
gaps The position 1s no doubt different when the 
appellate Court itself requires certain evidence to 
enable it to do justice between the párues Even 
assuming that the present case could fall under. 
O 41, Rule 27, Civil Procedure Code, 1t cannot at 
all come under O 41, Rule 27(1)(b), since 1t 1s not 
a case where the appellate Court itself requires 
additional evidence, but ıt ıs a case where a party 
seeks tohaveit In P Kulasekaran v Union of India, 
(1991)2M L J 320, itisstated that, itis well settled 
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position of law that the jurisdiction of civil court 
to try a suit of cıvıl nature is assumed unless 
statutorily it has taken away either expressly or by 
necessary implications If the provision of the 
Industrial Disputes Act are examined, it 15 clear 
that they 1mpliedly exclude the Jurisdiction of the 
civil court to try industrial disputes which could be 
referred to for adjudication under Sec 10(1)ofthe 
Act The Industrial Disputes Act 1s a self-con- 
tarned Code providing for settlement of industrial 
disputes by special forum When such special 
forums are provided in the Industrial Disputes 
"Act for the adjudication of disputes arising under 
the Act, the jurisdiction of the civil Court to try the 
Industrial Disputes 1s 1mpliedly taken away 

AV Hanifa v Salma Bhanu, (1991)2 M LJ 325, 

the Court has held that when the Sec 47 Óf the 
Civil Procedure Code refers to all questions, ıt 
only means all questions which were not raised in 
hissuit and decided by the trial Court Ifaquestion 
was raised before the trial Court at the stage of 
trial and decided by the trial Courtit is not open to 
the parties to raise 1t again at the stage of execu- 
tion Similarly, if a question ought to have been 
raised by a party before the trial Court at the stage 
of trial and ıf he omits to raise ıt, even then he 
cannot raise it under Sec.47 before the executing 
Court. The bench has held in- Aur India v 

RM Meenakshi Ach, (1991)2 M LJ 340, that Civil 
Procedure Code (V of 1908), O 6, Rule 17, amend- 
ment of plaint not involving fresh or additional 
relief No new cause of action introduced amend- 
ment can be allowed even if there 1s delay In the 
case no fresh or additional relief is sought for, but 
only one more ground of attack 1s sought to be 
added to substantiate the original relief itself and 
no new cause of action is sought to be introduced 
bytheamendment Therefore, thecontention that 
the amendment should not have been allowed 
since the claim based on the negligence would be 
barred by the law of limitation cannot be accepted 

In Kalyaniammal y Punjab National Bank, (1991)2 
ML J 342, while considering the scope of O 21, 
Rule 58, Civil Procedure Code, the Court has held 
after the amendment by Act 104 of 1976 all ques- 
tions relating to properties including the question 
of title have to be decided only in claim proceed- 
ings Under Rule 58 of O 21, Code of Cıvıl Proce- 
dure, all questions (including questions relating 
to right tetle or interest 1n the property attached) 
arising between the parties to a proceeding or 
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their representatives under that rule and relevant 
to the adjudication of the claim or objection, shall 
be determined by the Court dealing with the claim 
or objection and not bya separate suit Under the 
same rule, ıt has been provided thatsuch adyudica- 
tion shall have thesame force and be subject to the 
same conditions as to appeal or otherwise, as if 1t 
were a decree. It 1s held in Rathinam v Pavathal, 
(1991)2 M LJ 323, the O 39, Rule 1 of the Code 
of Civil Procedure enumerates the circumstances 
under which temporary injunction can be granted 
Rule 3 directs the issue of notice to the opposite 
side before granting injunction and in the event of 
grave urgency requiring grant of injunction with- 
out notice, the Court shall record the reasons 
explaining the object of granting the injunction 
and Rule3-A, further enjoins the Court to dispose 
of the application for injunction within 30 days 
Inspite of all these 1n-built precautions, the Dis- 
trict Judge has thrown overboard all these prin- 
ciples and granted interim injunction and adding 
1nsult to the 1njury, continued the injunction even 
though the abuse of process of Court by the plain- 
tuff/petitioner Before him was clearly brought to 
his notice and also established before him It 1s 
true that the petitioners have remedies available 
under the Code of Civil Procedure When they 
have invoked such alternative remedy and finding 
that they could not get justice speedily then only, 
they have filed this revision under Art 227 of the 
Constitution and this 1s quite obvious from the 
facts of the case Under such circumstances, this 
Court ts not helpless to remedy the situation If 
Art 227 of the Constitution 1s not available to 
remedy situations like this, one fails to understand 
what better circumstances, Art 227 of the Constı- 
tution can be invoked The Court below deliber- 
ately refused to exercise the Jurisdiction vested 1n 
him by not disposing of the applicauon after grant- 
ing interim injunction contrary to the provisions 
of O.39, Rules 3 and 3-A, Civil Procedure Code 
"While considering the scope and applicability of 
O 34, Rule 5, the learned Judge has held in 
N Krishnamoorthy v NMARM Ramaswamy 
Chettiar, (1991)2 MLJ 376, that no doubt a 
revision 1s essentially different from an appeal and 
the scope of a revision 1s much limited than the 
scope of'an appeal But a revision 1s also a limb 
of appellate jurisdiction exercised by a superior 
Court Under Sec 115 of Code of Civil Procedure, 
the High Court is empowered to exercise its 
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Jurisdiction ın certain matters The jurisdiction of 
the High Court ıs circumscribed by the provisions 
of Sec 115, Civil Procedure Code That would not, 

however, mean that 1n a revision, the proceeding 
in the Court below does not continue and ıt has 
come to an end with the order made by the lower 
appellate Court exercising the appellate jurisdic- 
tion Once a revision petition 1s admitted, the 
High Court has got jurisdiction to set aside that 
order if it falls within the scope of Sec 115, Civil 
Procedure Code When such a revision is pending 
it is Open to the mortgagor to invoke the provi- 
sions of O 34, Rule 5, Civil Procedure Code The 
Supreme Court has pointed out that a revision 1s 
only a part of the appellate jurisdiction of a supe- 
rior Court and therefore, the principles which will 
be applicable to an appeal vis-a-vis, O 34, Rule 5, 
Civil Procedure Code, would also apply to a revi- 
sion petition In P Narasamma v K.S Govinda 
Mudalıaı, (1991)2 M LJ 436, ıt 1s laid down that 
the fair rent 1s rent which a building will fetch in a 
particular locality The Rent Control Act pre- 
scribes certain conditions in order to ascertain fair 
rent On the basis of that, such will be the rent 
which the building can fetch, if it 1s let out nor- 
mally in open market That will certainly be a 
relevant criterion for fixation of mesne profits It 
1$ well-known that very often, the fair rent fixed 
under the Tamil Nadu Buildings (Lease and Rent 
Control) Act ıs less than the rent fetched in open 
market Hence mesne profits will be much more 
than the fair rent of a building fixed under the 
Tamul Nadu Buildings (Lease and Rent Control) 
Act Theannual rentalvalue fixed by the Corpora- 
tion particularly with reference to the income in 
which the building will fetch in the open market 

In KV Kuppuswamy Ayyangar v The State of Tamil 
Nadu, (1991)2 M LJ 480, 1t1s held that if there 1s 
any defect in giving particulars as required 1n O 7, 
Civil Procedure Code and an amendment is asked 
for ınvokıng the jurisdiction of the High Court, 
how merely on the basis that such was the value 
deliberately given and not by mistake or pleaded, 
the Court can refuse the amendment? It would be 
a different situation if there is a place raised that 
the value of the property is less than the value for 
which asuit can be filed in the Original Side of the 
High Court Butif the value of the property is not 
less than the value necessary for attracting the 
Jurisdiction of the High Court, a fact which is 
conceded before the Court by the respondents, to 


refuse the amendment will mean denial of Justice 
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In M Munuswamy y Diraiswamy, (1991)2 MLJ . 


460, ıt ıs stated that a review petition filed under 
Sec 115, Civil Procedure Code is not maintainable 
as theorder sought to be revised does not amount 
to acasc which has been decided within the mean- 
ıng of the expression ın Sec 115, Civil Procedure 
Code 
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InSukra Shoe Fabiicy UCO Bank, (19921) ML J 
27, 1t 15 held that the respondent-bank ıs a nation- 
alised bank and it has been held that such banks 
areauthorities within the meaning of Art 120fthe 
Constitution of India It owes a public duty to its 
customers as well as to the persons to whom it has 
advanced loan It has been held by the Supreme 
Court in Shn Anadı Mukta Sadguru S MV SJM S 
Trustv R Rudanı A.I R 1989 S C 1607,that man- 
damus can issue against any person provided that 
the Court is satisfied that such a person owes a 
duty to the public at large It cannot be disputed 
that the bank will come under the category of 
persons mentioned by theSupreme Court of India 
in the said judgment. Again the bench has held in 
The Chief Adnunisnatve Officer (Disciplinary 
Authority) v Krishnamurthy, (1991)1 MLJ 150, 
that the availability of an alternative remedy can- 
not be held to be a bar for entertaining the writ 
petition under Art 226 of the Constitution of India 
It has always been held to be rule of convenience 
and discretion and not a Rule of Law On the 
question of the principles of natural justice the 
bench has stated in Arulmughu Devanathaswamy 
Devasthanam, Thiruvendiipur am 1 epi esented by its 
Executive Officer, Cuddalore Taluk, South Arcot 
Disnict and others v The State of Tamil Nadu and 
others, (1991)1 MLJ 189 Now the principle 1s 
well-settled that even administrative orders which 
involve civil consequences could arrive only 
after the principles of natural justice have been 
followed The contention that the impugned 
order has only set aright certain alleged ırreguları- 
tics and hence there 1s no need to follow the 
principles of natural justice since the petitioner 
could not complain of prejudice could not be 
countenanced In Di S Balasundaram v DiS 
Mahadevan, (1991)1 MLJ 451, while consider- 
ing the scope and applicability of Art 226 of the 
Constitution, the bench has held that the Court’s 
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power under Art.226 of the Constitution of India, 
to inquire into the facts on which a writ of certi- 
oranı and consequential mandamus 1s asked for is 
not different from its jurisdiction to inquire into 
such facts ına case ın which a writ of quo warranto 
is asked for A Court may refuse to 1ssue a writ of 
quo warranto, if ıt 1s found that the person whose 
appointment 1s under challenge could be re- 
appointed under the lawin force at the ume of the 
issuance of the’Writ or on account Of his becoming 
qualified for such appointment on that day. The 
Court 1s required to see in each case, should the 
petitioner be given the relief in the nature of quo 
warranto or not But enquiry into the facts either 
for a writ of quo warranto or for a writ of certiorart 
or mandamus 1s one and the same. 

In the Tuticorin Port Trust, Tuticorin v. V Chocka- 
lıngam, (1991)1 MLJ 506, on the question of 
discrimination and classification the Court has 
held that it 1s true that the question of discrimina- 
tion and classification cannot be decided by apply- 
ingany inflexible rule or rigid code, irrespective of 
or without reference to peculiar situations and 
exigencies faced by the administration The test of 
reasonable classification should always beapplied 
with reference to the peculiar facts and circum- 
stances ofeach case It would be within the compe- 
tency of the State to say that the nature of the 
functions and the duties attached to a particular 
post required drafting of personnel possessing a 
particular educational qualification and they alone 
shall be eligible for promotion and not others. 
Depending upon the exigencies ofservices and the 
facts and circumstances including the availability 
or otherwise of qualified personnel which may 
come to transpire at the relevant point of time, 
there could also be a total exclusion of non- 
degree-holders from the avenue of promotion. 
But, if there existed no justification for excluding 
the non-degree-holders and non-degree-holders 
havingbeen used into oneclass treated on par with 
each other and there being no making out to 
conviction of the Court of any inefficiency or lack 
of expertise or non-suitability on the part of the 
non-degree-holders, from the service point of view 
even bringing in a quota and prescribing a ratio as 
between degree-holders and non-degree-holders, 
1n the absence of convincing grounds thereof will 
patently come within the mischief of dıscrımina- 
tion 1ghibited by the constitutional provisions 


guaranteeing equal opportunity. For prescribing 
ench a ratih ac hetween them «trono reasons should 
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- exist and they must have found expression both in 


therecords of theauthorities and pleadings before 
this Gourt. 

On the question of interfering under the punısh- 
ment imposed by the domestic enquiry, the bench 
has heldin The Secretary to Government, Transport 
Department, Madras v N.Marimuthu, (1991)) M LJ 
402, that in exercise of the powers under Art 226 
of the Constitution of India, the Court cannot 
interfere with the quantum of punishment after 
finding the domestic enquiry to have been prop- 
erly conducted and upholding the findings 
recorded during the domesticenquiry Once there 
has been an enquiry consistent with the Service 
Rules and in accordance with the principles of 
natural justice and the findings recorded at the 
enquiry are not frowned upon the Court would 
not interfere with the quantum of punishment 
unless the adequacy of the penalty is shown to be 
vitiated by mala fides, which certainly 1s not the 
position ın the instant case While deciding the 
question of issuance of a writ of mandamus, 1t 1S 
held in D Ponnuswamy v. The Deputy Registrar of 
Co-operative Societies, Vndhachalam, (1991)1 MLJ 
366, the writ of mandamus cannot be issued as 
asked for because so long as the 3rd respondent 
continues to be a member of the Board, the High 
Court cannot issue a writ of mandamus preveni- 
ing the 3rd respondent from taking part ın the 
election to the office of the President and Vice- 
President If at all the petitioner 1s interested ın 
setting aside the election of the 3rd respondent, it 
is open to him to take appropriate remedy undér, 
Sec 90 of the Co-operatıve Socieues Act. The 
Boardofthe Society has got power to decideabout 
the dısgualıfıcatıon of a member on an applica- 
tion madebyany member Assuch, itis open to the 
petitioner to apply to the Board to decide about 
the disqualification of the 3rd respondent This 1s 
another way of obtaining the relief to set aside the 
election of the 3rd respondent on the ground of 
illegality alleged by the petitioner. It 1s true that 
the existence of alternative remedy 1s nota bar but 
the Court 1s of the view that in such matter this 
Court cannot enquire the same under Art 226 of 
the Constitution. The bench has held in The State 
Industnes Promotion Corporation of Tamul Nadu v. 
V.Arputharaj, (1991)1 M.L J. 469, that a benefici- 
ary ın land acquisition proceedings has no locus 
standı to intervene to oppose the challenge of the 
land acquisition proceedings by persons inter- 
ested and seek to sustain It 
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In Jayasudha v University of Madras, (1991)2 MLJ 
29, ıt is stated that if an institution ıs not affiliated 
to the University and when that institution was 
informed by the University that 1t should not 
admit students and if inspite of that the students 
got themselves admitted it is very unfortunate and 
they have taken the risk upon themselves. Here 1s 
a case where the second respondent/college was 
asked by the University not to admit students 

Inspite of such direction, the second respondent 
proceeded to admitstudent Now the result is that 
the students have come to the High Court by way 
of writ petition against the order passed by the 
University refusing affiliation to the second 
respondentcollege It is also seen that the 
authorities ofthe second respondent/college were 
trying to overreach everybody at every stage As 
such there 1s no reason to entertain this writ 
petition filed by thestudents challenging an order 
passed by the University refusing to grant affılı- 
auon to the second respondent/college. While 
discussing the scope and extent of power under 
Art.227 of the Constitution, it is stated in Tanıl 
Nadu Electricity Board v. Thiyagarajan and Broth- 
eis, (1991)2 M LJ 138, that the scope and extent 
ofthe power under Art.227 of the Constitution of 
India certainly different from the scope and extent 
of the power under Sec 115, Civil Procedure Code 

On the question of exercise of jurisdiction under 
Constitution of India, the bench has heid in The 
Director of School Education v. G Gunnaiaj, (1991)2 
M LJ 45, the Court, while exercising writ powers 
is not scuttled down to the exact prayer projected 
ın the writ peuuon This Court can always take 
note of subsequent events for the purpose of giv- 
ıng complete, effective and appropriate reliefs to 
the parties The facts exposed and the points 
involved and resolved, can certainly guide the 
Courtto give theappropriatereliefs to the parties 


The jurisdiction of this Court under Art.226 is 


invoked only ın furtherance of jusuce Hence, the 
Court is not in a position to appreciate and accept 
the contention. The Court can certainly act and 
pass orders remedying and rectifying the inequity 
and unfair treatment meted out to the petitioner. 
Under these circumstances there is nothing wrong 
in the learned single Judge giving the directions as 
he did While considering the plea of waiver 
and acquiescence the bench has laid down in 
P Vidyavathi v The Chairman, Tamil Nadu Public 
Service Commission, (1991)2 M LJ. 187. One 


t 


sahent principle which this Court expressing 
jurisdiction under Art 226 of the Constitution of 
India takes note of 1s the party who complains of 
any violation of any rule with reference to selec- 
tion for appointments should not be permitted to 
raise such a grievance after having participated 
and taken his chance in the selection process 
following only that rule This will come within the 
mischief of the rule that the party should not be 
allowed to approbate and reprobate This also 
comes within the purview of waiver The commu- 
nications for the interview fully notified that only 
anoral test would be held and that would be before 
different Boards of Selection Knowing fully well 
that such was the position with reference to the 
conduct of the examinations for the sclection the 
non-selectees participated in the selection proc- 
ess. After having acquiesced in that position and 
after having gone through the process of selection 
as per the said position and now not having come 
outsuccessful, ıt is not permissible for the non-se- 
lectees to challenge either the holding of the oral 
test or the Constitution of different Selecuon 
Boards Again the bench has held in The Roman 
Catholic Society. of the Biothers of me Sacred 
Heart of Jesus, Palayamkotta v The Government 
of Tamil Nadu, (1991)2 MLJ 440, that what 
Art.30enshrines as a fundamental right cannot be 
bartered awayor surrendercd by any voluntary act 
andit cannot be waived While theic may not be a 
fundamental right to aid, yet, 1f ın the matter of 
grant ofaid, thc States choose to discriminate, the 
voice of protest ın this behalf by the aggrieved 
minority cannot be stifled on any principle of 
waiver. The docility with which the minority schools 
accepted the recognition with any tail annexed 
there aid 1s not possible will not estop them from 
voicing forth a grievance of discrimination com- 
ing within the ambit of Art 300f the Constitution 

The bench has held in P Dwarakanath Reddy v 

New India Maritime Agencies and others, (1991)2 
M LJ 118, that though it ıs desirable to disclose in 
express terms in the order itself that the policy and 
purpose of the Tamil Nadu Town and Country 
Planning Act have weighed with the Government 
while prartıng exemption under Scc.113 of the 
Act, the order will not become illegal or ab imitio 
void for want of such disclosure and it is permis- 
sible for the party concerned to show aliunde 
that the order of exempuon has not ignored the 
policy and purpose of the Act and on the other 
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hand has adhered to it. It would be a different 
matter if the provision itself enjoins the giving of 
recitals to that effect ın the order. Sec.113 of the 
Act does not enjoin the Government to set forth 
in the order of exemption the reasons therefor In 
Rathınam and others v Pavathal, (1991)2 M LJ 

323, ıt is held that O 39, Rule 1 ofthe Code of Civil 
Procedure enumerates the circumstances under 
which temporary injunction can be granted Rule 
3 directs the issue of notice to the opposite side 
before granting injunction and in the event of 
grave urgency requiring grant of injunction with- 
out notice, the Court shall record the reasons 
explaining the object of grantıng the injunction 
and Rule 3-A further enjoins the Court to dispose 
of the application for injunction within 30 days 

Inspite of all these in-built precautions, the Dis- 
trict Judge has thrown overboard all these prin- 
ciplesand granted interim injunction even though 
the abuse of process of Court by the plaintiff/ 
petitioner before him was clearly brought to his 
notice and also established before him. It is true 
that the petitioners have remedies available under 
the Code of Civil Procedure When they have 
invoked such alternative remedy and finding that 
they could not get justice speedily then only they 
have filed this revision under Art 227 of the Con- 
stitution and this is quite obvious from the facts of 
the case Under such circumstances, this Court 1s 
not helpless to remedy situation lıke this one fails 
to understand under what better circumstances, 
Art 227 of the Constitution can be invoked The 
Court below deliberately refused to exercise the 
Jurisdiction vested 1n him by not disposing of the 
application after granting interim injunction 
contrary to the provisions of O 39, Rules 3 and 
3-A, CPC 


Criminal Procedure Code While dealing with the 
object and scope of Sec 145, Criminal Procedure 
Code it ıs held ın K Selvaraj v State by Inspector of 
Police, (1991)2 MLJ 571, that the section 1s 
intended to provide a speedy remedy for the pre- 
vention of breach of peace arising out of disputes 
relating to immoveable property by maintaining 
one or other parties in possession. The object of 
the section is to enable a Magistrate to intervene 
and passa temporary order in regard to possession 
of a property in dispute having effect until the 
actual right of one of the parties gets determined 
by a competent civil court, proper guard or 
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piecaution will be necessary to prevent the pur- 
pose of the section being abused by the persons 
using it with the object of getting possession of the 
property to drive the other side to go to the civil 
court as the plaintiff. The Legislature keeping in 
view that a breach of the peace must be prevented 
thought that the best way of doing it was to main- 
tain the party in possession by forcing the other 
party to go to a civil court The power under 
Sec 145, Criminal Procedure Code being excep- 
tional, its exercise must be strict and implicit 
adherence to the relevant provision will be essen- 
tial Where the Magistrate relies upon the police 
report, application of judicial mind to the con- 
tents of the said report must be apparent The 
object of Sec 145, Criminal Procedure Code being 
aimed at maintaining one or other of the parties 1n 
possession. It does not appear to stand to reason 
that both parties should be prevented without any 
time-limit, from entering into the disputed prop- 
erty The purpose contemplated under Sec 145, 
Criminal Procedure Code would then become a 
dead letter. 


Lawrelating to Contracts In O.M Muthuswamy v 

V R.Arunachalam Chettiai, (1991)1 M.L J. 267, 
held what dealing with Sec 55 of the Contract Act 
that the intention to make tıme as the essence of 
the contract might bc evidenced by either express 
stipulationor by circumstances sufficientlystrong 
to displace the ordinary presumption that ına 
contract of sale of land, stipulation as to the time 
was not of the essence of the contract. In M/s 

Anakapallee Co-operative Agriculna al and Indus- 
trial Society Ltd., Thummapala v. R.Palaniappan, 
(1991)2M LJ 452, is held on the question when 
a contract 1s said to be concluded that in that case 
the plaintiff thought that a hearing from the 
defendant that 1t agreed to receive the advance 
and then on sending advance he would tell as to 
when: e., any date or'within any particular period, 
the defendant should send the bags, Considering 
these circumstances, it cannot be stated that there 
was a concluded contract In law, apart from any 
express contract, the seller of goods 1s not bound 
to deliver from until the buyer applıes for delivery 

Therefore, only when the buyer applied for deliv- 
ery and the seller refused, a cause of action arises 
for the buyer to file a suit for any damages 


Disciplinary Proceeding and Domestic Enquiry While 
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dealing with the powers of the court to interfere 
with the question of punishment the Bench has 
held 1n The Secretary to Government, Transport 
Department, Madras v N.Marmuthu, (1991)1 M LJ. 
402, that in exercise of the powers under Art.226 
of the Constitution of India, the court cannot 
interfere with the quantum of punishment, after 
finding the domestic enquiry to have been prop- 
erly conducted and upholding the findings 
recorded during thedomesticenquiry Once there 
has been an enquiry consistent with the service 
rules and ın accordance with the principles of 
natural justice, and the findings recorded at the 
enquiry are not frowned upon, the court would not 
interfere with the quantum of punishment unless 
the adequacy of the penalty 1s shown to be vitiated 
by mala fide which certainly 1s not the position ın 
the instant case The Board of Directors of Tansı Cor- 
poration, Madras-14 v S Mohanraj, (1991)2 ML J 
463, ıt ıs stated by the Bench, that in so far as that 
case was concerned, the court finds that the grave- 
ness of the charges ın respect of the first and 
second cases is one and the same punishment 
could be meted out for the oneor the other or both 
ofthe charges. The punishment of dismissal from 
service awarded to the petitioner in respect of the 
second case could survive even without reference 
to any controversy relating to the first case 


Deeds - Construction: It ıs held while construing a 
partition deed in Adhmaranı Nachiyar v. Kumara- 
gurubaramanandham, (1991)1 MLJ 394, that 
the parution deed proceeds on footing that the 
first plaintiff had pre-existing rights in the prop- 
erty, but in fact the first plaintiff did not have any 
such right. Hence partition deed cannot confer 
~ any right on the plaintiff as such In Dıravıyam 
Pila: yv Kamalam Ammal © Dewani Ammal, 
(1991)2 MLJ 317, 1t ıs held that there is abso- 
lutely no difficulty in understanding the meaning 
of the word ‘puthirasanthanam’ because the word 
puthiran means son and therefore, ‘puthirasan- 
thanam’ means only male issue and it cannot by 
any stretch of imagination, mean female issue also 
As against the word puthiran meaning male issue 
the word puthırı 1s there meaning female issue 


Law Evidence In Venkatalakshmiah v Venkat- 
appa, (1991)1 MLJ 383, it is held that it 1s not 
essential that the Handwriting Expeit must be 
examined to prove or disprove a writing and that 


the court is competent to compare the disputed 
writing with the admitted writing But that does 
not mean that in no case, the court could allow a 
party to establish his case by having the disputed 
handwriting examined by a Handwriting Expert 
May be the court also can do the composition of 
the disputed signature with any admitted signa- 
tureand arrive at decision in that regard Butwhen 
the defendants choose to have the benefit of the 
Handwriting Expert also to prove their case, they 
cannot be prevented unless their attempt is very 
much belated or with any ulterior motive While 
considering the point of estoppel it is held by the 
learned Judge in M.Hussainv Bharathiyar Univer- 
sity, (1991)2 MLJ 163, that the petitioner 
applied for M B.B S course,'ın the respondent 
institute, that the respondent institute admitted 
them and the petitioners were allowed to write the 
examinations for certain semesters by the respon- 
dent University and all that by this way the peti- 
tioner spent considerable time and money in the 
respondent institute for the position of the M.B B.S 
course. The action of the University preventing 
the petitioner herein as not eligible to get admitted 
into the respondent institute for M B B.S course 
itself at this state is directly hit by principle of 
promissory estoppel Again in S Shanmughanathan 
v The Executive Engineer and Administrative Offi- , 
cer, Tamil Nadu Housing Board, (1991)1 MLJ 
339, it is held that the petitioner having acted upon 
the promise of the respondent has constructed a 
residential building and it is not open to the re- 
spondent to rescind from the promise and refuse 
to execute the sale deed at this stage. It 1s no 
answer to say that the order of the Government 
passed in October, 1989, prevents the respondent 
from execuung the sale deed. The order of cancel- 
lation was passed behind the back of the petitioner 
and itis a nullity. A learned single Judge has stated 
ın Latchumanan v Subramaniam, (1991)2M LJ. 
125, the question of appreciation of evidence by 
the cou t tat the appreciation of the evidence by 
the courts vitiated by the view taken by the courts 
on the question of law or that the view taken by 
them, that in lawa notice in writing is necessary for 
the purpose of dissolution of partnership On the 
question of attestation of a document by a Sub- 
Registrar itis held in Valhammalv Rakkıa Goun- 
der, (1991)2 ML J. 478, that the Sub-Registrar 
had not done anything excepting to sign the regis- 
tration endorsement in the document which he 1s 
. 
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bound to make under the provisions of the Regis- 
tration Act Heascertains whether thé person who 
"presents the document for registration had exe- 
cuted the same and on getung affirmauve reply 
makes an endorsement to that effect and signs the 
registration endorsement in the document. By no 
stretch of imagination can it be said that the Sub- 
Registrar should be treated as an attestor It 1s 
well-known that there should be anima attestandi 
inorder to treat a particular person as an attesting 
witness For the purpose of Sec 70 of the Indian 
Evidence Act, admission should have been made 
either ın the pleading or during the course of the 
suit in which the question arose foi consideration 
The admission, even ifit had been made before the 
Sub-Registrar at the time of registration will not 
fall within Sec 70 as ıt ıs not an admission made in 
the course of the suit The court has held in Gowri 
Corporation v Alma Biwi, (1991)2M LJ 134, that 
atenantin possession ofthe premises cannot deny 
` the title of the landlord 


Personal Laws: Hindu Law Adoption and Mainte- 
nance: In Annamalai v MAM Meyyappan 
Ambalam, (1991)1 M L J 60, the court has stated 
that the texts of Hindu Law and the decisions of 
the courts clearly lay down that Dwayamushayana 
form of adoption was never recognised and in any 
event, this form of adoption has become obsolete 
in Madras It is seen that persons more than 15 
years old were being adopted as per the custom 
prevailing in the Vallambar Community and it 1s 
established by documentary evidence. Under Clause 
(av) of Sec.10 of the Hindu Adoptions and Main- 
tenance Act, 1956, 1f there 1s a custom or usage 
applicable to the parties which permits persons 
who have completed the age of fifteen years being 
taken 1n adoption, there can be adoption. The 
contention that the adoption can be done only 
from a person belonging to the same ‘karar or 
‘temple’ or only among the pangalis 1s not tenable 
inviewofthecodified Actofthe Hindu Adoptions 
and Maintenance Act, 1956 In B Chinnasamy v 
Kannammal (à Muniammal, (1991)2 M LJ 70, 1t 
1s held that where the relationship between the 
parties as husband and wife is admitted, the court 


has jurisdiction. Under its inherent powers, to- 


grant interim maintenance pending a suit by the 

wife for maintenance and marriage expenses of his 

minor daughters, notwithstanding the absence of 

a specific provision in the Hindu Adoptions and 
. 
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Maintenance Act Whileconsidering the question 
of payment of interim maintenance the court has 
stated ın D Venkatesan v Lalttha, (1991)1 M.L J 
297, the court can order interim maintenance 
from the date of application 


Marnage lt ıs held ın M Velayudhan v. Kannagi, 
(1991)2 M LJ 36, that what is required for bring- 
1nga case under Sec.12(1)(c) 1s that the consent of 
the appellant should have been obtained by force. 
The learned Judge has obviously been carried 


* away by.the statement of the respondent that the 


petitioner/appellant herein refused to marry her 


_even after arriving at the place of marriage. That 


would not prove by itself that force was used on the 
appeliant to tie the thali on the neck of the respon- 
dent or marry her, it 1s only to the effect that even 
after the decision of the Panchayatdars was given, 
the appellant was trying to stali the marriage by 
asserung that he did not have any connection with 
the respondent That does not mean that the 
appellant never obeyed the decision of the Pan- 
chayatdars If the appellant had abided by the 
Panchayat and tied the thalı, then that would not 
amount to ‘force within the meaning, of the sec- 
uon Even 1f the Panchayatdars’ decision i5 held to 
amount to coercion, it 1s not force within the 
meaning of the section The Act does not define 
theword ‘force’ The definition of force ın Sec 349 
of the Indian Penal Code is also not'sausfied The 
Full Bench has held in G Packıa Raj v P Subhammal 
© Susıla Bar, (1991)1 MLJ 271, that ın the 
present case admıttediy the marriage between the 
plaıntıffand the defendant was celebrated accord- 
ıng to ‘seerthirutha’ form of marriage and not in 
accordance with the provisions of the Indian 
Christian Marriage Act. Sec.7 of the Hindu Mar- 
riage Act will apply only if botB the parties to the 
marriage are Hindus But in the present case, 
admıttediy, at the time of the marriage the plain- 
uff was a Christian and the Ist defendant was a 
Hindu So the said Sec 7-A will not apply to the 
present case Thus, the marriage between the 
plaintiff and the 1st defendant that took place in 
1975 cannot be a valid marriage. The-marriage in 
question cannot also be brought within the pur- 
viewoftheSpecial Marriage Act, 1954 Therefore, 
if the marriage itself 1s not valid under any system 
known to law, certainly the Indian Divorce 
Act cannot be invoked. Unless a valid marriage 
solemnized under any system of law subsists, the 
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question of its dissolution will not arise at all 
There since the suit itself 1s not maintainable on 
the abovesaid ground the confirmation under Sec.17 
ofthe Act does not also arise The Full Bench has 
also held ın Roslya Vnolia v. A Peter Kanakaraj, 
(1991)2 M.L.J 325, that it cannot besaid thatonly 
upon a petition or suit filed ın the High Court, a 
decree of nullity of marriage can be passed and 
there is nothing inhibiting the High Court to pass 
such a decree while considering under Sec.20 
for confirmation of the order passed by the Dis- 
trict Court when the High Court finds that the 
order of the-District Court 1s without jurisdiction 
but there 1s material placed before the District 
Court and not before the High Court upon which 
adecreeofnullity of marriage can be passed on the 
ground that the consent was obtained by force or 
fraud 


Succession: The Bench has held in C. Arumugha- 
nathanv S.Muthusamı Naıdu, (1991)2M L J 538, 
the question that ın view of the proviso to Sec 6 of 
the Hindu Succession Act, the first defendant has 
no right to represent the joint family or to do any 
act which would bind the other sharers The said 
question was raised for the first time in this appeal 
and even otherwise for the applıcabılıty of the 
proviso to Sec.6 of the Hindu Succession Act, the 
respondents have not made out any case to show 
that the proviso to Sec 6 is applicable to the facts 
of this case, and on that ground the earlier suit 
filed by the first defendant will not bind the other 
members of the family. When once it is found that 
the first defendant as manager of the family when 
the suit was filed, certainly 1t ıs binding on the 
other members, unless 1t 1s shown that he has 
acted against other sharers and that he was negli- 
gent or was colluding with other party or steps 
have been taken to set aside the same So long as 
the said decision was not challenged and is in 
force, ıt ıs not Open to them to contend that by 
virtue of the proviso to Sec.6 of the Hindu Succes- 
sion Act, they are not bound by the decision in the 
earlier suit. 


While considering the guardianship and custody 
of minor girl the bench has held ın Mohd. Buharı 
v Rahamathunnisa, (1991)2 M L.J 160, that no 
one need quarrel over the proposition that the 
sole consıderatıon, both in the case of guardian- 
shipand custody of minor, should be the welfare of 


the minor and the court 1s bound to take into 
consideration all the facts and circumstances of 
the case, bearing ın mind that the pivotal factor i5 
the benefit and well being of the minor When the 
mother is alive and is covering the custody of her 
mınor girls, can the court forget her and entrust the 
custody of the minor girls to another woman, who 
calls herself to be thesecond wife of the father and 
when the father 1s abroad ahd is not present here 
to personally look after the minor girls? The only 
answer for the question 1s ‘no’ The affording 
luxury, affluence and maintenance to the minor 
girls, better than what could be afforded by the 
mother, could not be, on the facts of this case, a 
criterion for the court to deny guardianship and 
custody ot the minor girls to their mether Even 
from the moral and ethical point of view, 1t 1S 
better that the minor girls are with the mother 
The feature that the eldest of the minor girls 
deposed before the trial court showing a disincli- 
nation to be with the mother cannot be a decisive 
factor. The principle is that though the court may 
ascertain the wishes of the minor, such wishes are 
not controlling on the court and the court has to 
assess the entire facts and circumstances of the 
case and in appropriate cases even disregard the 
wishes and preference expressed by the minor 


Law relating to Industiial Disputes In VA Damo- 
daran v M/sE.ID Parry (India) Ltd., (1991)1 
MLJ 52, that ıt must be remembered that the 
right to remain 1n service upto the completion of 
58 years of age is not a right under common law 

This right is specifically conferred by the Standing 
Orders Thus, the declaration which 1s being claimed 
ın subsistence ın this suit i5 not merely a declara- 
tion that the date of birth of the plainuffs ıs 
7 12 1930, but the declaration which 1s claimed ın 
substance is to the effect that he was born on 
7 12.1930 and because of the Standing Orders he 
cannot be superannuated before the expiry of 58 
years It is the action of superannuating the plain- 
uffbefore the completion of 58 years that has been 
challenged and itis this act of the defendant which 
is challenged before the Cıvıl Court on the ground 
that ıt is contrary to the Standing Orders Hence, 
it would be within the exclusive jurisdiction of 
the Labour Court constituted under Sec 7 of the 
Industrial Disputes Act and the Civil Court can- 
not legitimately have Jurisdiction to entertain and 
decide thesuitin the present case. In thejudgment 
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in T.Rajaiah v. Southem Roadways Limited, Madu- 
ra, (1991)2 MLJ 72, on the question ot the 
remedy of the transferred workman 1t is held that 
Sec.7-A of the Industrial Disputes Act deals with 
matters that can be dealt with by Industrial Tribu- 
nals. The matters that can be dealt with by Indus- 
trial Tribunal are enumerated in the third sched- 
ule and the matters that can be dealt with by the 
Labour Court are enumerated in the second sched- 
ule. Item 6 of the second schedule deals with all 
matters other than those specified in the third 
schedule In that view of the matter disputes that 
ariseas a result of mala fide transfers squarely fall 
under thesecond schedule and in fact the petition- 
ers have initiated proceedings as an industrial 
dispute. However, the Government declined to 
refer the matter. The petitioners have once again 
applied to the Government for review of their 
decision. In the circumstances, even if the facts of 
the case give a right of election to the petitioners, 
the petitioners having elected to get redress of 
their grievance by initiating proceedings under 
the Industrial Disputes Act, they are not entitled 
to invoke the jurisdiction of the civil court The 
Bench has stated in The Workmen of Seshasayee 
Paper and Board Limited v. The State of Tamil 
Nadu, (1991)2 M.L J. 53, that the principles with 
reference to the scope of exercise of power of the 
Government to refer or not to refer an industrial 
dispute for adjudication are well-settled. it has 
been countenanced by pronouncements even at 
the level of the highest court in the land that the 
Government while doing the process, is not sup- 
posed to delve into the merits of the case and 
indulge in any adjudicatory power. While consid- 
ering the jurisdiction of the civil court it is stated 
in P.Kulasekaran v. Union of India, (1991)2 M L J. 
320, that it is well settled position of law that the 
jurisdictior. of civil court to try asuit ofcivil nature 
IS assumed uniess statutorily 1t has been taken 
away either expressly or by necessary implications 

Athe provisions of the Industrial Disputes Act are 
examined, ıt 1s clear that they impliedly exclude 
the jurisdiction of the civil court to try industrial 
disputes which could be referred to for adjudica- 
tion under Sec 10(1y of the Act The Industrial 
Disputes Actis a self contained code providing for 
settlement of Industrial Disputes by special 
forum. When such special forums are provided in 
the Industrial Disputes Act for theadjudication of 
disputes arising under the Act, the jurisdiction of 
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the cıvıl court to try the Industria] Disputes 1s 
impliedly taken away In Air Lanka Limited v. John 
Willam Nathan, (1991 )2 M.-L J. 304, itis held that 
in pursuance of the power conferred under Sec 11- 
A of the Industrial Disputes Act, the Labour 
Court has discretion to interfere with the punish- 
ment imposed by the domestic Tribunal for valid 
and sound reasons The Labour Court has discre- 
tion to award compensation in heu of reinstate- 
ment, ifthe circumstances ofa particular case is an 
exception to make reinstatement and ıt has to 
exercise the discretion judicially and not mechanı- 
cally The Labour Court has to take note of the fact 
that the first respondent was awarded censure and 
warnings on earlier occasions and ultimately was 
dismissed from service on the charge of miscon- 
duct for having committed theft and that apart, 
the first respondent stealthily removed the telex 
messages from the office and marked the same 
during the enquiry before the Labour Court In 
another case, the Bench has held in M/s. Godrej 
and Boyce Manufacturing Company Limited v. The 
Presiding Officer, Principal Labour Court, Madras, 
(1991)2 M.L J 530, that Sec 17-B of the Industrial 


` Disputes Act does not in any manner impair or 


interfere with the power of the High Court under 
Art.226 of the Constitution of India and the court 
still possesses the discretion to go into the ques- 
uon and award a lesser amount than the exact 
quantum of last drawn wages The court, shall, 
however, honour the statute and 1f the three con- 
ditions, namely, (1) the Labour Court directed 
reinstatement of the workman, (2) the employer 
preferred proceedings against the award of rein- 
statement in the court, and (3) the workman had 
not been employed in any establishment during 
the pendency of the proceedings are satisfied, the 
court shall exercise its power under Art.226 of the 
Constitution of India to order that the employer 
would pay to the workman during the period of the 
pendency of the proceedings in the court, full 
wages last drawn by him inclusive of any mainte- 
nanceallowance admissible to him under any rule 

The Bench has again stated in The Stare Bank of 
India represented by us Chief General Manager, 
Madras v. The Presiding Officer, Central Govern- 
ment Industrial Tribunal, Madras, (1991)2 M LJ 

93, that the argument that there should be a sub- 
sıstıng contract of employment durıng the entire 
period of 12 months for calculating 240 working 
days may have reference to Sec 25-B(1), but is not 
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supported by the plain phraseology of Sec 25- 
B(2)(a)(1i) of the Industrial Disputes Act The 
thrust of the above provision ss the existence of the 
relationship of master and servant for the period 
during which a workman has actually worked during 
the preceding 12 months from the relevant date 
and not the existence ofa contract ofemployment 
during the entire period of 12 months. To hold 
otherwise would amount to making Sec 25- 
B(2)(a)(1) and (i) of the Act redundant and 
defeating the intention of the legislature The 
deeming provision in Sec 25-B(2) by fictionally 
treating interpreted service under certain condi- 
tions also as continuous Service was introduced by 
the legislature, apparently to mitigate the hard- 
ships of a workman who is made to actually serve 
- under an employer, intermittently, but actually 
serves him fora period of not less than 240 days in 
the preceding 12 months from the date his services 
are terminated. Ifit has actually worked during the 
preceding 12 months under the employer for not 
less than 240 days despite interruptions of his 
services during the said period of 12 preceding 
months, except in the cases specified in Sec.25- 
B(2)(a)(u itself Such a person cannot be 
retrenched without following the procedure laid 
down in Sec.25-F of the Industrial Disputes Act 


Law relatng to Land Acquisition: In J. Mohanlal v. 
State of Tamil Nadu, (1991)1 M.I, J. 256, itisstated 
that it is well-settled that the publication of the 
substance of the notification under Sec.4(1) of the 
Act is mandatory. The non-publication of the 
substance of the notification under Sec.4(1) within 
a reasonable time vitiates the acquisition pro- 
ceedings. Executive directions or the Government 
orders or the department instructions have to be 
followed strictly by the authorities concerned and 
Should not be ignored. On the ground that the 
Government has not followed the norms pre- 
scribed by it for acquiring a bus terminal, the 
acquisition has to go. In M.N.Lakshmiammal v. 
State of Tamil Nadu, (1991)1 M L.J. 549, itis held 
that the acquisition is not vitiated though there is 
a delay of six months in causing the publication 
considering the vast extent of land that was sought 
to be acquired Sec.5-A enquiry is a statutory 
enquiry and the owner of the land sought to be 
acquired has got every right to participate in the 
enquiry and heshould be given adequate opportu- 
nity so as to enable him to participate in the 
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enquiry In Kannammal v. State of Tamil Nadu, 
(1991)1 M.L-J. 90, the court has held that is now 
well settled that the gazette notification of Sec.4(1) 
notification and the publication of the substance 
of such notification in the locality in which the 
land is situate can be separated by a gap of time 
and whether the gap of time will vitiate the acqui- 
sition proceedings will depend upon the facts of 
each case. İn this case, the gap of time between 
31.12.1975 and 22 1.1976 1s not too long and the 
enquiry under Sec.5-A having been conducted 
only on 6.4.1976, there was also no prejudice to 
the land owners. In Lakshmi Achi v. The Acquisi- 
tion Officer-cum-Revenue Divisional Officer, 
Nagapattınam, (1991)1 M.L_J. 206, itis stated that 


it is not for the High Court to interfere with the 


decisions of the Government on the selection of 
sites in a land acquisition proceedings. While 
considering the point of delay is the acquisition 
proceedings. InJagannathan v. The Special Deputy 
Collector (Land Acquisition), Tamil Nadu Housing 
Board Scheme, Ashok Nagar, Madras, (1991)1 M.LJ. 
153, it is held that the principle of law with refer- 
ence to the publication of the substance of Sec.4(1) 
notification in the locality is clear. The Supreme 
Court has pointed out that there can be a reason- 
able gap of time between gazette publication and 
the publication of thesubstance in the locality. As 
towhat is reasonable time gap has, of course, to be 
decided on the facts and circumstances of each 
case. In deciding the question whether the time 
gap is fatal to the acquisition proceedings or not. 
Thecourt has to satisfy itself about two conditions 
which are, (1) to discover if there is any cause for 
the delay and if the delay has caused prejudice to 
any one, (2) whether any act has been done under 
Sub-sec.(2) of Sec 4 before the substance of Sec.4(1) 
was published in the locality. Parliament has spc- 
cifically paid attention to this very aspect of the 
case and has said that 1n respect of declaration 
which had been published before the amendment 
act theaward shall be made within a period of two 
years from such commencement will it be open to 
the court to hold that even in respect of such 
awards made within two years from such com- 
mencement of the amending act, they are vitiated 
becauseofdelay? In theconsidered opinion ofthis 
Court, when the Parliament itself has taken note of 
the difficulty and has decided to give reliefina par- 
ticular manner unless the said section itself is chal- 
lenged before us in a manner known to law, it will 
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not be proper for the court to hold that even 
awards passed within the said period of two years 
arevitiatedand theentire acquisition proceedings 
should be set at naught. In Narayana Rajoo v. The 
State of Tamil Nadu, (1991)1 M.L J. 181, ıt is held 
that the noufication under Sec.4(1) was published 
ın the Gazette on 29 4.1977 whereas the publica- 
tion ın the locality was on 14 7.1977 There is a 
long gap of 76 days between the two dates. The 
enquiry under Sec.5-A was conducted on 18.8.1977 
and 128 1977. If the local publication was on 
14.7 1977 the period of 30 days for filing objec- 
tions expires only on 14.8.1977. In other words 
even before the expiry of the time fixed for filing 
objections, the enquiry under Sec.5-A had been 
conducted. Therefore, proceedings are held to be 
vitiated. It ıs seen from the declaration under 
Sec.6andalso the notification under Sec.4(1) that 
the purpose of the acquisition is mentioned as 
formation of Madurai North Neighbourhood 
Project. It is not even stated that the lands are 
needed for providing house sites to the members 
of the public or for the formation of a residential 
colony. The Madurai North Neighbourhood Proj- 
ect may mean anything. It is now well-settled that 
the Land Acquisition Act being ex-proprietary 
should not only conform to the procedure pre- 
scribed under the Act, but also be specific and 
afford reasonable opportunity to the landowners 
to submit their objections. From the above notifi- 
cation and declaration, ıt will not be possible for 
thelandowners to submit their objections because 
they do not know for what purpose the land is 
sought to be acquired. The acquisition proceed- 
ings are invalidated. It ıs held in S.Jayaraman v 

The Government of Tamil Nadu, (1991)1 M LJ. 
589, that the declaration under Sec.6 of the Land 
Acquisition Act beyond a period of one year from 
the date of publication of the preliminary notifica- 
tion under Sec.4(1) of the Act is invalid. The 
acquisition cannot on the said basis proceed. The 
fact that the Sec.6(1) declaration was made within 
one year from the date of publication of the sub- 
stance of the notification in the locality under 
Sec.4 of the Act would not be enough to save the 
notification. In R-Devendran v. State of Tanul Nadu, 
(1991)2M L.J. 616, itis held that acquisition ofthe 
land for the purpose of setting up aromatic com- 
plex cannot be said to be vitiated on the face of it. 
If there is a long delay between the Government 
Order according to administrative sanction for 
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acquiring the lands and the notification under 
Sec.4(1) ofthe Act, the proceedings cannot be said 
to be vitiated. With reference to right available 
underSec.5-A of the Act is very valuable right and 
suchrightcannot be defeated by reasons ofthe fact 
that a large extent of the lands were acquired for 
setting up ofan aromatic complexand petro based 
downstream projects, 1t may be said that it cannot 
be disputed that the right available for the owner 
of the land or the person interested over the land 
under acquisition is a valuable statutory right to 
raise effective objection for the proposed acquisi- 
tion. That does not mean that such right cannot be 
dispensed with at all whenever the acquisition 
proceedings are initiated to acquire the lands for 
a public purpose. If such construction has to be 
accepted the provisions contained in Sec.7(1) and 
(4) of the Act would become otiose. The Bench 
has held 1n L Krishnan v. State of Tamil Nadu, 
(1991)2 MLJ 150, that even under Sec.11-A of 
the Land Acquisition Act 68 of 1984 and come 
ınto force on 24.9 1984 stipulates that the land 
acquisition proceedings shall lapse 1f the award 1s 
not made within a period of two years from the 
date of publication of Sec 6 declaration. The court 
found that there were laches on the part of the 
authorities and there was also simular violation of 
law by the authorities In Shanthilal M.Thakker v. 
The State of Tamil Nadu, (1991)2 M L.J 284, that 
itis well settled that the land acquisition proceed- 
ings gets finality at the stage of declaration under 
Sec.6 of the Land Acquisition Act. It is also well 
settled that notification under Sec.4(1) ofthe Act 
1s only preliminary and there is no change ın the 
survey numbers here in the declaration under 
Sec.6 Survey numbers are oneand thesame. Only 
the extent varies. Under these circumstances the 
petitioners are not entitled to the relief asked for 

The Bench has laid down in Palani Naicker v. State 
of Tamil Nadu, (1991)2 M.L J. 14, thatthe require- 
ments of Rule 3(b) of the Act are mandatory and 
the non-compliance with the same vitiates the 
enquiry. Since in that case the authorities did not 
comply with the mandatory requirements of the 
lawand held an enquiry under Sec.5-A is breach of 
the mandatory requirements of Rule 3(b), it is 
obvious that the proceedings as also the declara- 
tion under Sec.6are vitiated, and the owner of the 
land sought to be acquired cannot be non-suited 
only on the ground oflaches. Again the Bench has 
stated while considering the calculation of one 


` 


Ij i 
year InWavoo Mugudoom Mohammed v. Govern- 
ment of Tamil Nadu, (1991)2 M.L J. 281, that a 
proper reading of the 1st proviso to Sec 6 along 
with Sec.4(1) of the Act shows that tlie period of 
one year contemplated in the said proviso is the 
period between the last of the dates of the three 
modes of the publication of notification under 
_Sec 4(1) of the Act and the date on which the 
declaration under Sec 6 ofthe Act is made There 
is nothing 1n the language of the 1st proviso to 
show that the date of the declaration under Sec 6 
of the Act is not the date on which it 1s made, but 
the date on which the declaration under Sec 6 is 
published either ın the newspapers or in the local- 
ity. The Bench on the question of which has held 
ın Sellammal v The State of Tamil Nadu, (1991)2 
M.L J 49, amerereadingofthe provisions ofSec 9 
and the various stipulations contained therein 
will go to show that both the object of providing 
for a publication of notice under Sec 9(2) or serv- 
ice ofan individual notice under Sec 9(3) 1s only to 
: enable the persons interested to make their 
respective claims to compensation for such mter- 
ests they claim in the property acquired and their 
objections, if any, to the measurements given 
That apart an award passed under Sec.11 by the 
person éxercising the powers of the Collector has 
been held to be only in the nature of a mere offer 
by the Collector on behalf ofthe State binding on 
them only as to the sum to be tendered for the 
owner and not to be considered as an order or 
judicial proceedings per se binding on the person 
` interested in the land The person interested may 
accept the offer, but is not bound to so accept and 
he may either ask for a reference under Sec 18 or 
accept compensation under protest and yet ask for 
a reference under Sec.18 The position in law 
being so a consideration of the object of notice 
under Sec 9(3) with the stipulation regarding the 
number of days though not specifically engrafted, 
but assumed for consideration to beso in the view 
ofthe court is purely a directory oneand that once 
a notice has indisputably been served upon a claim- 
ant merely on the ground that the notice was not 
oftherequired number ofdays but for a period less 
than that will not have by itself the effect of nulli- 
fying the award particularly when no fault is found 
with the publication of notice under Sec 9(1). A 
notice served, though not of the required number 
of days constitutes sufficient and substantial 
compliance with the provisions of Sec.9(3) of the 
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Act and the notice of ‘fifteen days’ cannot be said 
to bea mandatory requirement and therefore the 
fact that a notice under Sec 9(3) with less number 
have the result of rendering either the proceed- 
ıngs or the ultimate award void and inoperative in 
law. 


Prima facie, the courts of the view that the notice 
contemplated under Sec 9(1) and (2) on the one 
hand and the notice under Sec.9(3) are not one 


“and the same. Both ın sequence and significance, 


the public notice contemplated under Secs.9(1) 
and 9(2) appears to be the primary and important 
one and the provision of Sec 9(3) merely contem- 
plates a personal notice also on the occupier or 
persons known or believed to be interested 1n the 
land. Having regard to the purpose of the award 
enquiry the consequences of passing of an award 
and the right of the owner to have the matter 
referred to court for the proper adjudication of 
the value and the scheme underlying the provi- 
sions for acquisition under the act as well as the 
weight of proceedings, the court is unable to share 
the view that the failure to serve or non-service of 
notice under Sec.9(3) ipso facto vitiates and invali- 
dates all proceedings subsequent to that stage In 
T K.Singaram v. The Urban Land Ceiling Tribunal, 
Chepauk, Madras-5 and others, (1991)2 M.L J. 
428, 1t 15 held Land Acquisition Act (I of 1894), 
Sec.11-A (as introduced by Amendment Act LXVIII 
of 1984) - Land Acquisition proceedings started 
before the commencement of the Amendment 
Act - Award should be made on or before 23.9 1986 
- Award not made till that date entre proceedings 
lapse Sec.11-A which was introduced in the Land 
Acquisition Act, 1894 by the Act LXVIII of 1984 
provides that the Collector shall make an award 
under Sec.11 within a period of two years from the’ 
date of the publication of the declaration and 1f no 
award is made within that period the entire pro- 
ceedings for theacquisition of the land shall lapse. 
A proviso has been added to Sec.11-A to take care 
of those proceedings which were pending on the 
date of the Land Acquisition (Amendment) Act 
came into force with effect from 24.9.1984. In the 
instant case no order ofstay was made bythe court 
staying action pursuant to the declaration under 
Sec 6 of the Land Acquisition Act and therefore 
computing the peried of two years from the com- 
mencement of the Land Acquisition (Amend- 
ment) Act, 1984 thatıs from 24.9 1984. The award 
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was required to be made on or before 23.9 1986. 
Admittedly, no award has been made till date. The 
effect of this inaction on the part of the two 
respondents is that the entire proceedings for the 
acquisition of land shall lapse. The Urban Land 
Ceiling Act overrides the other laws for the time 
being in force or any custom, usape or agreement 
or decree or order of a court, Tribunal or other 
authorities. In view of the Sec.43 of the Urban 
Land Ceiling Act, the Urban Land Ceiling Act has 
to be given a full play and any proceedings which 
are pending on the date when the Urban Land 
Ceiling Act comes into force would have to cease 
in case the Urban Land Ceiling Act applied to 
those proceedings to the extent of such applica- 
tion and declaration of excess land. 


Law of Limitation: In Venkatesa Mudahar v. 
N.Krishnaswamy Mudaliar Trust, (1991)1 ML.J. 
592, that if an alienation by a guardian is not set 
aside by the minor within a period of three years 
after his attaining majority, he would be barred, 
under Art.60 of the Limitation Act, 1963, from 
recovering the property from the alienee. Any 
transferee from the minor would be in the same 
positionand he cannot havea better right than the 
transferor. Under Sec.8 of the Transfer of Prop- 
erty Act unless à different intention is expressed 
or necessarily implied a transfer of property passes 
forthwith to the transferee the interest which the 
transferor is then capable of passing in the prop- 
erty and in the legal incidents thereof. In 
R.M.Venkatachalam Chettiar v. M.Abdul Rahim 
Sahib, (1991)1 M.L.J. 546, it is stated that the 
limitation for the suit for recovery of money due 
under the mortgage under Art.62 of the Limita- 
tion Act, 1963 would run only from date of 
demand by the mortgage and not from the date 
fixed for redemption. The Bench has held in The 
Transformers and Electricals Kerala Ltd., Anga- 
malı, Kerala v. The Union of India, (1991)1 M.L J. 
299, that Art.11 of the Limitation Act, 1963 says 
against a carrier for compensating for non-deliv- 
ery of cr delay in delivering goods? While Art.10 
says against a carrier for compensation for losing 
or injuring goods’. Evidently loss or injury will be 
known only when there is no delivery or delivery 
with damages. Knowledge of the loss or injury will 


- be relevant for finding out whether there has been 
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any deliberate laches on the part of the plaintiffor 
not. In Mahadevan Pillai. Smt. Vedavalli Ammal, 
(1991)2-M.L.J. 394, it is held that Sec.19 of the 
Limitation Act speaks of payment by the person 
liable to pay the debt or by his agent duly author- 
ised in this behalf. The proviso to this section 
requires that there should be an acknowledge- 
ment ofthe payment which is in the handwriting of 
or ina writing signed by the person making the 
payment. The endorsement of acknowledgement, 
need not be made by a person who is liable to pay 
the debt. If the person making the payment is not 
in person liable to pay the debt, but an agent duly 
authorised to make the payment and the.endorse- 
ment is made by such an agent, that issufficient to 
bring the same within the proviso to the section 
and save limitation. In Modern Builders by its part- 
ner, P.Ganesan v. R G.Narayanan, (1991)2 M L J. 
301, it is held that Art 47 of the Limitation Act 
uses the phrase “date ofvalue" The date of failure , 
means the date of failure of the contract between 
the parties. v 


Law relating to Motor Vehicles: The Bench has 
held ın The Onental Insurance Company Ltd., 
Coimbatore y Rajaman, (1991)1 M L J. 474, that 
the consistent view taken in a long line of decision 
of Division Benches of this Court 1s to the effect 
that on transfer of the vehicle, the policy of insur- 
ance issued already in favour of the transferor 
lapsed and the insurance company cannot be fas- 
tened with liability It is again held jn M/s Kannan 
Transport v. Mrs Maria Arokiam, (1991)1 MLJ 
126, that the provisions in Secs 92-A and 92-B are 
intended only with a view to afford immediate “ 
relief to the victims of motor accidents and also 
additional relief later whether they relate to death 
or permanent disablement. However, at the same 
time, provisión has been made to the effect that in 
the case of death or permanent disablement, where 
the clam for compensation is based on the prin- 
ciple of no default under Sec.92-A of the Act and 
also on the basis of the night based on the principle 
of fault under Sec 92-B(1) of the Act, though such 
Tights are not mutually exclusive, yet under Sec.92- 
B(3) of the Act, provision 1s made for taking into 
account and giving effect to the compensation 
awardableas the principle of no fault while award- 
ing compensation based on the right on the 
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principle of fault. Though under Sec.92-B(1) of 
the Act, the right to claam compensation under 
Sec.92-A of the Act is declared to bein addition to 
the right to get compensation on the principle of 
fault, yet the award of compensation under Sec.92- 
Aand under Sec 92-B(1) of the Act is subjected to 
the provisions contained in Sec 92-B(3) of the 
Act Though the right under Secs 92-A and 92- 
B(1)ofthe Actareinthe natureofsupplementary 
or additional right, yet the entire liability consist- 
ing of the liability based on the principle of no 
fault and also the liability based on the principle of 
fault,should not be fastened-upon the person 
liable to pay compensation based on the principle 
ofthe fault will have to be taken into account and 
adjusted while determining the quantum of com- 
pensation available finally To put differently, ina 
case where the compensation based on the prin- 
ciple ofno fault isequal to or less than theamount 
of compensation awardable on the right on the 
principle of fault, the person lable to pay compen- 
sation is not obliged to pay the compensation 
based on the principle of fault. However, in a case 
where the compensation under Sec 92-B(1) of the 


Act on the principle of fault is 1n excess of the . 


compensation under Sec. 92-A of the Act, then it 
would suffice if the person liable to pay pays the 
compensation based on the principle of no fault 
plus the difference between the compensation 
fixed on the principle of no fault. It 1s held in 
Pushpam v Nırmala, (1991)1 M.L.J. 335, that on 
the death of an injured person in a motor accident 
pending disposal of his claim petition under Sec.110- 
A of the Motor Vehicles Act, his married sister is 
entitled to be 1mpleaded as second petitioner. She 
is entitled to continue the proceedings and it is for 
the Claims Tribunal to decide whether she is 
entitled to compensation at all, and if so how 
much. = 


Tenancy Laws - Houses and Rents’ Yn V.Shanmugham 
v Mis Carona Sahu Company Ltd, Bombay, (1991)1 
M.-L J 448, itis held that itis not in dispute that the 
Code of Civil Procedure applies to execution 
proceedings ın Rent Control matters The Bench 
has held in V.X Joseph v State of Tamil Nadu, 
(1991)1 M.L.J. 185, that there 1s no express 
embargo in Sec.2(3) of the Act with regard to 
appointinga Judgeor Judges of the court ofSmall 
Causes to exercise the powers of the Controller 
under the Act. When such is the position, the 
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court has not been persuaded to'spel] out such an 
embargo by implication by reference to any other 
provision of the Act The court cannot also find 
fault with choice of the Judges, Depending'on the 
workload for the controllers and other factors 
relating to administration of Justice, the choice 
has been made. There is no enlargement of the 
jurisdiction of the Judge or Judges of the Court of 
Small Causes as persons are being only conferred_ 
and vested with the powers of the Controller. ` 

With regard to their powersas Judges ofthe Court 
of Small Causes, they shall always stand settled, 
governed and circümscribed by the provisions of 
the Central Act XV of 1882 and the rules; if any, 
framed thereunder. By official designation, the 
Judgesof the Court of Small Causes areconferred 
the powers of the Controller and nothing more 

The conferment of the powers of the Controller 
on them could not be conceived as extension er 
enlargement of their powers as Judges of the 
Court of Small Causes Sec 2(3) of the Act does 
not by its terms contemplate the Controller to be 
appointed to possess any particular qualification. 
In such a contingency if the Government, pursu- 
ant to that power appoints any person to exercise 
the powers of the Controller, such exercise of 
power need not necessarily be frowned upon on 
the ground that there is lack of guidelines for such 
exercise. It could not bea case of lack of guidelines 
for the very exercise of the powers. It isa case ofa 
plainconfermentofastraight and simple power of 
appointment. The substance of the grievance comes 
to be lack of prescription of qualifications for the 
persons to be appointed as Controller and the 
guidelines therefor. The legislation having con- 
ferred such a straight and simple power on the 
Government, the court cannot insist on a rider to 
the provision so as to say that there has to be a 
delineation or prescription ofa particular gualıfi- 
cation to be appointed to the powers of a Control- 
ler 


Furthermore, the Government 1s expected to 
exercise the power ofappointment properly keep- 
ing in mind the functions of the Controller and 
nature cf his duties and the proceedings to be 
prosecuted before him There are inbuilt guide- 
lines in this behalf ın the Act itself. It would be a 
different matter if any individual appointment 1s 
tainted with arbitrariness or other vitiating 
factors. ° 
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The Act delineates the powers to be exercised by 
the Controller The Act by Sec.2(3) had delegated 
the power ofappointment of the Controller to the 
Government. It is a well settled proposition that 
delegated legislation, 1f 1tcan be used in the popu- 
lar sense, has become a necessity of the present 
day. It is an inevitable and indispensable feature 
with regard to making oflaws. The Legislature can 
. frame the main statute it 1s always competent for 

“the Legislature to delegate the powers to the 
appropriate authority set.out in the statute The 
court is not impressed that with regard to the Act 
the delegation of the appointment of controller it 
has got to be frowned upon on any acceptable 
ground. Apart from making a statement with regard 
to the point raised learned counsel for the tenants 
has not enlightened the court by any expatiative 
argument as to why the power of delegation has 
got to be eschewed as suffering from any infirmity. 
In.A Madasamy Nadar v. A J Khaja Nazamudeen 
and others, (1991)1 M L.J. 532, itis held - That the 
inclusive definition of ‘tenant’ ın Sec.2(8) of the 
Act willinclude thesurviving spouse or any son or 
daughter or the legal representative of the 
deceased tenant. An examination of Sec.2(8) shows 
that the person who 1s claiming that he is a tenant 
within the meaning of Sec 2(8) of the Act must 
satisfy the following two conditions (1) that he or 
she is the surviving spouse of any son or daughter 
or the legal representative of the deceased tenant 
and (2) that such spouse or son or daughter the 
legal representative of the deceased tenant in the 
case of residential building had been living with 
the tenant in the building had been living with the 
tenant in the building as a member of the tenant's 
family up to the death ofthe tenantand in the case 
of non-residential building such spouse son, daugh- 
ter or the legal representative of the deceased 
tenant had been in continuous association with 
the tenant for the purpose of carrying on the 
business of the tenant up to death of the tenant 
and continue to carry on such business thereafter 


Again on the question ofa son whether includes a 
foster son and the definition of the word the 
‘tenant’ the court has held that an examination of 
Sec 2(8) of the Tamil Nadu Buildings (Lease and 
Rent Control) Act shows that the person whos a 
tenant within the meaning of the Act must satisfy 
the following conditions (1) that he or she is the 
surviving spouse of any son or daughter or the 


* 
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legal representative ofthe deceased tenant and (2) 
that such spouse or son or daughter the legal 
representative of the deceased tenant in the case 
of a residential building had been living with the 
tenant in the building as a member ofthe tenant's 
family up to the death of the tenantandjn the case 
of a non-residential building such spouse, son 
daughter or the legal representative of the 
deceased tenant had been in continuous associa- 
tion with the tenant for the purpose of carrying on 
the business of the tenant up to the death of the 
tenant and continue to carry on such business 
thereafter. V.Shanmugham v. M/s Carona Sahu 
Company Ltd, Bombay, (1991)1 M L.J. 448, held 
that though the quondomowner was interested in 
prosecuting the matter by contesting the case, it is 
the tenant who argued the matter on merits and 
gotanorderadveiszagaınst hım The tenant could 
have taken a stand as the one advanced by the 
tenant in the case reported, (1988)2 L W. 261. 


, Instead, the tenant ın the case on hand took a 


chance and got a decision adverse against him 

Therefore, the tenant cannot press into service the 
decision reported in (7988)2 L W. 261. It is not in 
dispute that the Code of Civil Procedure applies 
to execution proceedings 1n Rent Control mat- 
ters. In Naina Pillai v. Naina Mohammed Beevi, 
(1991)1 M.LJ. 419, it is held that the second 
proviso to Sec.10(1) öf the Tamil Nadu Buildings 
(Lease and Rent Control) Act, 1960 merely says 

that *the landlord shall be entitled to sue for 
eviction ofthe tenait in a civil court and the court 
may pass a decree for eviction This does not mean 
that the landlord shall sue in the Civil Court and 
obtain an order for eviction before the Civil Court. 
The jurisdiction is not confined to the Civil Court, 
itis only an enabling provision. On the question of 
wilful default ıs held ın C Pandıthuraı v. Jaithoon 
Bibi (1991)1 M LJ. 330, where no notice as 
required by the explanation is given to the tenant 
tne controller or the court can certainly examine 
the question whether the default has been lawful 
and to such a case the explanation would have no 
application In view of the abovesaid position of 
law, the contention of the learned counsel for the 
respondent that the tenant cannot be said to have 
committed wilful default in the payment of rent 
when the landlady failed to issue a notice demand- 
ing the arrears of rent as contemplated in explana- 
tion to the proviso to Sec 10(2) of the-Act cannot 
be countenanced. In M/s Shaporp Pollonı & 
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Company (P) Ltd. v. A.Nishatand another, (1991 )1 
M.LJ. 229, it is held that it has been repeatedly 
held by a series of decisions of this court that the 
owning or possessing of a fractional interest in a 
premises cannot be equated to the occupation of 
aresidential building of their own in the city, town. 
or village concerned within the meaning of 
Sec.10(3)(a)(1) ofthe Act. The mere possession or 
occupation by the respondents of a fractional 
share in the premises belonging to their deceased 
mother cannot deprive them of their right to claim 
an order for eviction against the petitioners under 
Sec.10(3)(a)(i) of the Act. In S.K Babu Syed and 
another v..A.Zubaida Bee represented by her Power 
Attomey Agent K M.Syed Ahmed Sahib, (1991)1 
MLJ 412, the court held that in view of the legal 
position it has to be held that the provisions of the 
Code of Civil Procedure are applicable to the 
revision petition filed before this Court under 
Sec.25 of the Act. From this it follows that a 
petition filed under 0.41, Rule 27, Civil Proce- 
dure Code to receive document and additional 
evidence in the revision petition filed under Sec.25 
of the Act is maintainable and the documents can 
be received as additional evidence provided the 
requirements of O.41, Rule 27 of the Code of Civil 
Procedure and satisfied. In this case the docu- 
ments are necessary for deciding the issue. The 
evidencein thiscase discloses that the petitioner's 
mother-in-law is aged 93 years and the petitioner 
hassettled down at Madras from the village along 
.with his mother-in-law for giving treatment at 
Madras and for searching a proper match for her 
daughter and for setting up a business for herson 
in Madras. The evidence in this case also discloses 
that the petitioner's daughter is studying in Higher 
Secondary School and the petitioner along with 
the members of the family are living in the house 
which does not belong to the pétitioner. There is 
further evidence in this case to show that the 
petitioner's husbând is planning to wind up his 
business in Singapore and settle down in Madras 
alongwith other members ofthe family. In view of 
theevidence available in this case it has to be held 
that the petitioner's requirement of the demised 
portion of the building for he: occupation and for 
the occupation of the members of her family is 
bona fide. In Syed Yusufv. OP. Kannan Nar, (1991)1 
MLIJ 327, it is heic that ihe Tam.i Nadu Build- 
ings (Lease and Rent Controt) Act (XVIII of 
1950), Secs.10(3)(-) and 14(1)(b) Landlord filing 


petition for eviction of tenant on more than one 
ground withdrawing one of the grounds at time of 
hearing. Simply because the landlord withdrew 


, one of the grounds on which eviction petition was 


filed that would not by itself prove that the 
requirements of the petition premises by the land- 
lord is not bona fide. The element of bona fide has 
got to be proved independently in respect of each 
one of the grounds on which the eviction petition 
was filed. j \ 


In KK .Subramania Sah v. A.Sampath, (1991)1 
M.L.J. 351 and 352, the court held that the engi- 
neer examined by the landlord stated in his report 
that the building is in a dilapidated condition and 
itrequired immediate demolition and reconstruc- 
tion. On the other hand the engineer examined on 
the side of the tenant has stated in his report that 
the future life of the premises would be about 50 
years and the condition of the Building is sound. 
Therefore the engineers did not agree with each 
other ın the matter of stating the existing condi- 
tionof the premises. If that is so the proper course 
would be to appoint a commissioner to find out 
the real existing condition ofthe building. It is not 
necessary that the building should be very old and 
dilapidated to enable the landlord to claim that 
the immediate purpose was for demolition of the 
building. Sec.14(1)(b) is not rendered inappli- 
cable merely bécause the building is not old but is 
in a good condition. No rigid rule can be formu- 
lated with regard to theage of the buildingshould 
beofa particular age to justify the requirement for 
demolition. There is nothing in the Act to show 
that the owner is entitled to pull down a building 
only when it is hopelessly old and then to build a 
new structure thereon. The obtaining of a plan 
subsequent to the filing of the eviction petition 
will not show that the requirement ofthe premises 
by the landlord for the purpose of demolition and 
reconstruction is not bona fide. The fact that ear- 
lier the landlord filed a petition for eviction on the 
ground of requiring the premises for repair would 
not disentitle the landlord subsequently to file a 
petition under Sec.14(1)(b) of the Act. The desire 
of the landlord to put the property to a more 
profitable use after demolishing and reconstruct- 
ing it is also a factor which may be taken into 
account in favour of the landlord. 


The court has held in K.S.Mahaboob Basha and 
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others v. Kaneez Fathima, (1991)1 M.L.J. 372, that 
the order refusing to appoint a commissioner will 
not affect the rights of the parties. In this case the 
main petition for eviction has been filed on the 
ground of requirement for demolition and recon- 
struction. It is stated in the petition for eviction 
that the building is very old and is in a dilapidated 
condition. Hence the burden is heavily on the 
landlord to show that the building is very old and 
is ina dilapidated conditionand that heis entitled 
to get an order for eviction on that footing. The 
landlord will have to let in evidence to prove that 
the building is in a dilapidated condition If the 
landlord fails to do so then the petition will have 
to be dismissed on that ground itself. If the land- 
lord lets in evidence certainly the tenant will have 
anopportunity to let in evidence to prove that the 
building is in a good condition and not in a dilapi- 
dated condition as alleged by the landlord. Thus 
the rights of both parties are not in any manner 
affected by the refusal of the court to appoint a 
commissioner It 1s held in N.L.Adhinarayanan v. 

D.Knshnamoorthy, (1991)1 M.LJ. 34, that the 
expression to satisfy itself according to Sec.25 of 
the Act cónveys only an idea of conferment in the 
High Court a power of superintendence; and though 
the language of Sec.25 is very wide, yet it is not 
wide enough to enable this Court to interfere with 
the findings of facts; merely because it is possible 
for this Court not to agree with the findings of 
facts rendered by the Subordinate Authority That 
would be practically converting this Court into a 
second court of first appeal. The findings of fact 
arrived at are concurrent by the forums below. 
Equally so merely because there 1s a possibility of 
saying that the question is a mixed question of fact 
and law is not sufficient to warrant the exercise of 
revisional powers. In C. Thulasimani v. The State of 
Tamil Nadu and others, (1991)1 M.L.J. 252, that 
the court held that it is not open to the petitioner 

to challenge the validity of the G.O. after having 

taken part in the auction which was held in pursu- 
ance of the said G.O. Having enjoyed the fruits of 
thelease granted in his favour pursuant to the said 
auction, the petitioner cannot challenge the G.O. 
at this stage. So long as the exemption is in force, 
the Municipality is certainly entitled to impose its 
own terms on its lessees. Having entered into a 
contract with the Municipality for taking theshop 
on lease for the entire period fixed in the contract 
the petitioner cannot now contend that the 
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Municipality is misusing the exemption granted 
under the Rent Control Act. The contract be- 
tween the Municipality and the petitioner is a 
non-statutory one. 


In A.V.Hanifa v. Saluna Bhanu, (1991)2 M.L J. 
325 and 326, it is held that when the section refers 
to all questions it only means all questions which 
were not raised in his suit and decided by the trial 
court. If a question was raised before the trial 
court at the stage of trial and decided by the trial 
court, it is not open to the parties to raise it again 
and at the stage of execution. Similarly if a ques- 
tion ought to have been raised by the party before 
the trial court at the stage of trial and 1f he omits 
toraiseiteventhen he cannot raise it under Sec.47 
before the executing court. In Ranganayakı Ammal 
v. State of Tamil Nadu represented by Collector of 
Madras, (1991)2 M.LJ. 274, the court held that 
when the Goverrimentis filinga counter in answer 
toa writ petition it is the duty of the Government 
to place all the facts before the court so that the 
court may cometo a properconclusionand render 
justice. The State Government cannot reduce 
itself to the level of an ordinary lıtıgant and try to 
defeat the claims of thecitizens If there had been 
an allotment before 19.2.1991 it was the duty of 
the respondent to have told this Court that allot- 
ment was made to such and such person on such 
and such date. In the absence of such particulars 
an adverse inference has to be drawn against the 
respondent that there was no allotment before 
19.2.1991 at all. In M/s. Vijaya Traders by Executive 
Partner, V.Saradha v. C.K Sampath and another, 

(1991)2 MLJ. 174, the court held that whether 
there is a sub-lease in favour of a sub-lessee 1s 
always a matter for inference from the evidence 

The landlord cannot be expected to prove that 
there isa transaction of lease between the tenant 
and the alleged sub-lessee. The court has to draw 
the necessary inference only from the evidence 
placed before it. In M.Mohamed Abdul Khader 
Meeran v. K Kannan, (1991)2 M.L J. 173 the court 
has held thatunderSec.10(2)(1) ofthe Tamil Nadu 
Buildings (Lease and Rent Control) Act for evic- 
tion of the tenant on the ground that the tenant 
has committed wilful default in payment of rents. 

That application was resisted by the tenant 
contending inter alia that several attempts were 
made to tender the rent. But he could not tender 
the rent and therefore there is no wilful default. 
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The tenant paid the entire arrears of rent on issue 
of the lawyer's notice and also even before the 
filing of the petition. The Rent Controller 
accepted the contention of the tenant and dis- 
missed the petition of the landlord. The landlord 
filed an appeal to the appellate authority. The 
appellate authority while dismissing the appeal 
simply repeated verbatim except mentioning the 
“appellant” instead of “petitioner” and concluded 
that he agree with the conclusion of the first 
authority The landlord filed a C.R.P. to High 
Court Held, that on reading of the appellate 
order it 1s found, that it is not extract but the 
appellate order repeated in full the order of the 
first authority except for the nomenclature of the 
party. Therefore the court has no hesitation to 
come to the conclusion that the appellate author- 
ity has not at all applied his mind while disposing 
the appeal on the short ground the court has set 
aside the order of appellate authority and re- 
manded the matter to the appellate authority for 
fresh disposal In Sree Venkateswara Varukadalat 
Mills represented by its partner N.V.Ramaswamy v. 
Tmt.Viyayalakshmı, (1991)2 M.L J. 156, it is held 
that a tenant can be said to sub-let the demised 
premises to a third party only when the tenant has 
permitted the third party to occupy the premises 
and had divested himself completely of the posses- 
sion of the premises of part thereof. In other 
words, there must be transfer of the exclusive right 
to enjoy the demised premises by the tenant in 
favour ofa third party and thesaid right must be in 
lieu of payment of some compensation or rent. If 
a tenant had permitted a third party to use the 
premises along with him while the tenant retains 
legal possession, 1t will not amount to sub-letting. 
There cannot be sub-letting unless the lessee parted 

` with legal possession. In K Govindan Nar v. Hansraj 
Bothra, (1991)2 M.L.J. 40, ıt is held that the land- 
lord canask for additional accommodation for the 
purpose of his business only if heis carrying on the 
business on the date on which he filed the petition 
for eviction 


In Chandra Barv M J.Kuppusamy Pillai, (1991)2 
M.L J. 19, the court held that sitting ın revision, 
the High Court must find out whether the reasons 
given by the authorities below and the conclusion 
arrived at by them are perverse and based on no 
evidence at all. Only if the High Court comes to 
that conclusion it can interfere in revision, In 


Annamalai Nadar and another v. D. Thangamoney 
and others, (1991)2 M.LJ. 611, it is held that 
Sec.23(1)(a) speaks about the conferment of the 
powers of the appellate authorities for the pur- 
poseof the Act on such officers and authorities as 
the Government may think fit. A plain reading of 
the language of Sec.23(1)(a) of the Act does not 
convey that the conferment of the powers of the 
appellate authorities under the Act should be on 
thebasis ofpersona designata. Yt could be generally 
done on the officers and authorities named by 
their titles It is also not possible to hold that the 
officers and authorities named by their titles gen- 
erally conferred with the powers of the appellate 
authorities under the Act should be actually func- 
tioning on the date of the conferment of the pawers. 
Such officers and authorities could assume office 
and function subsequently and the conferment of 
the powers generally done by the title will cer- 
tainly enable them to exercise the powers. When 
there could be conferment of powers generally 
and that has been done by their title those powers 
could be competently exercised by the holder for 
the time being in office. As and when the officers 
and authorities conferred with the powers get 
constituféd for the area mentioned in the notifica- 
tion under the Acttheywillbeseized of the powers 
and they can exercise the powers competently. 
That 1s the result of a combined reading of 
Secs.9(1)(f) 14 and 17 of the Tamil Nadu General 
Clauses Act, 1891. The powers of the High Court 
under Sec.25 of the Act are not wide enough to 
make them those of a.second court of first 
appeal. Itwould bea different matter if the appel- 
late authority has applied wrong tests and has 
proceeded to decide the factual issues. Such is not 
the case here. The court is convinced that there 
has been advertence to the correct tests and there 
has been an appropriate consideration of the rele- 
vant materials over the questions and the findings 
rendéred by the appellate authority are not liable 
to be questioned in revisional jurisdiction. 


In NS.Gopalaram v. S.L.Maheswarı, (1991)2 M.L.J 
243, the court has held that the will is a registered 
one. As such a prima facie case is made out and a 
beneficiary under a registered will is entitled to 
prosecute the eviction proceedings initiated by 


e the testator. In case the tenant feels that the will is 


a forgery, it is open to him to take appropriate 
proceedings attackingthe genuineness ofthe will 
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In M K.Hajee Sahıb v. S Mohammed Haneef, (1991)1 
M.L J. 466, the court has held that no doubt Rifle 
15 of the Tamil Nadu Buildings (Lease and Rent 
Control) Rules does not empower the appellate 
authority to dispense with the production of a 
copy ofthe orderappealed against and the presen- 
tation of the appeal by the petitioner on 21 8 1987 
without the certified copy of the order appealed 
from 1s not a valid presentation. Though the 
appeal was incompetent on the date of filing, the 
defect was rectified by producing the certified 
copy on 10.12.1987 before the appellate authority. 
The petitioner can file the appeal against the 
order with the certified copy within fifteen days 
from 3.12.1987 as the time for obtaining the copy 
could be excluded in calculating the period of 
limitation. Thus, he could have filed the appeal on 
or before 18.12.1977. However, on 10.12 1987 itself 
the petitioner had produced the certified copy of 
the order appealed against before the appellate 
authority Therefore, the appeal is not liable to be 
dismissed for the technical deviation from the 
procedural requirement prescribed in Rule 15 of 
the Rules. In.4 Ghouse Khan v. The Rent Control- 
ler,Coumbatore, (1991) 1 M.L.J. 487, that the court 
below was right in 1mpleading the legal represen- 
tauves of the deceased tenant on recordas party 
respondents ın the fresh execution petition there- 
for ıt was not necessary for the court to condone 
the delay by invoking Sec 5 of the Limitation Act 
The catena of decisions show that nothing pre- 
vents the landlord from filing fresh execution 
petition by adding the legal representation of the 
deceased tenant to execute the decree 


Pondıcherry Rent Control Act. In S.Baheerathy v. 
Kanagarathinam, (1991)1 M.L J. 281 ,the court has 
held that where a landlady obtained an order of 
eviction of the tenant on the ground of her per- 
sonal requirement and that order was confirmed 
in appeal, but the landlady died subsequently, 
before the order was executed. The requirement 
pleaded by the landlady must not only exist on the 
date of action but must subsist till the final decree 
or an order for eviction is made and if in the 
meantime events have cropped up which would 
show that the relief cannot be granted to the 
landlady. her action must fail. 


In Pathuma Beevi (died) and another v. Patha- 
muthu Joharan and others, (1991)1 M.L J 322,the 
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court held that if an order is passed by the Princi- 
pal District Munsif, Karaikkal is one under O.21, 
Rule 97 of the Code of Civil Procedure and not 
under Sec.18 of the Pondicherry Buildings (Lease 
and Rent Control Act). Consequently the proviso 
toSec.18will not apply. If an order is passed under 
Sec 18 then only the proviso will come into play 
and a revision would lie under Sec.25. As the 
present order is an independent order Under O21, 
Rule 97 of the Code of Civil Procedure, the pro- 
viso will not apply and the provision for appealor 
revision under the Pondicherry Rent Control Act 
cannot be invoked. The only remedy available to 
the party is to file an appeal under the provisions * 
of the Code of Civil Procedure as the order is an 
appealable one. In fact the relevant provision in 
the Code of Civil Procedure is found in Rule 103 
of O.21. Under that rule an order made under 
Rule 98 or 100 shall have the same force and be 
subject to the same conditions as to appeal or 
otherwiseas ifit werca decree. Here, the order has 
been passed by the District Munsif. The authority 
competent to entertain an appeal against the order 
of the District Munsif under the code of Civil 
Procedure is undoubtedly the Subordinate Judpe, 
Karaikkal. O.21, Rule 101 says clearly that all 
questions relevant to the adjudication of the 
application. Here, the application is for removal 
of obstruction caused by the appellant herein to 
execution of an order of eviction obtained by the 
Ist respondent. The question relevant for the 
decision of the application is whether the 
Obstructor was in possession at the time when the 
order of eviction is sought to be executed and 
whether such possession'is independent of the 
judgment debtor It is not necessary for the pur- 
pose of O.21, Rule 97 of the Code of Civil Proce- 
dure to decide whether thcobstructor has got title 
independent of the decrce-holder or a judgment- 
debtor and virtue of such title the obstructor, is 
entitled to be in possession. Hence, the question 
oftitle put forward by the appellant herein in this 
proceeding will not be rclevant for deciding the 
application for removal of obstruction under O 21, 
Rule97 of the Code of Civil Procedure filed by the 
1st respondent herein. 


City tenants. In E V.Palanivelu v. Mjs.Sri Krishna 
Tallaes, (1991)1 M.LJ. 214, it is stated that the 
* court is of the opinion that the value of the lands 
in question can be arrived at only by the method of 
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comparable sales. The valuation by the profit method 
adopted by thevaluer does not appeal to the court. 
The valuer has taken note of the theaire as such 
and has purported to arrive at the annual 1ncome 
from the theatre and after giving credit to the 
expenses, the valuer has capitalised the net 
income on the basis ofa 9% return. The court does 
not think that such a method can be adopted in 
this case because, since it concerned only with the 
value of the vacant land It may not, therefore, be 
proper to consider the existence of a theatre on 
the vacant land, estimate the income from the 
theatre and then proceed to arrive at the value of 
the Jand. Similarly the development method pro- 
ceeds on an entirely speculative process and 
arrives at a figure viz. 14 6 lakhs per ground as the 
value. Even the valuer had ignored the develop- 
ment method on the ground that it is normaily 
adopted only in acquisition under the Income-tax 
Act. Therefore, the value arrived on the basis of 
development method has to be ignored. There is 
no scope for the average of two methods. No 
principle of fixing compensation for land has 
been cited, which authorises the taking of average 
between two methods Therefore the court held 
that the rent capitalisatıon method could not be 
adopted because the land rent was fixed years ago 
and cannot form the basis for capitalisation. 


Insolvency Laws - Provincial Insolvency. In 
M.R.Arumugham v. Velammal, (1991)1 M.L J 511, 
it is held that Sec.6(1)(b) of the Provincial Insol- 
vency Act, 1920states that a debtor commits an act 
of insolvency in case if in India or elsewhere he 
makes a transfer of his property or any part thereof 
with intent to defeat or delay his creditors 

Sec.6(1)(b) applies only when a debtor transfers 
his property with a view to defeat all the creditors 

A mere finding that the effect of a transfer would 
be to defeat the creditor is really quite immaterial 

The transfer has got to be made with intent to 
defeat the creditors asa whole. Where a transfer of 
property with intent to defeat or delay the creditor 
is alleged as constituting an act of insolvency the 
court is competent to determine the alleged 
nature of the transaction in the order of adjudica- 
tion and cannot postpone its decision to the state 
when the same is sought to be annulled under 
Sec.53. The scope of enquiry under Sec 6(1)(B) is 
quite different from that under Sec.53 It 1s the 
intention and conduct of the debtor in making the 


transfer which determines whether ıt constitutes 
or not an act of insolvency The intention is the 
status of mind and therefore without ascertaining 
the facts leading to such status of mind one cannot 
say that the debtor intended to defeat or delay the 
interest of the creditors Butin the present case a 
plain reading of the Judgment of the district judge 
would go to show that there 1s no such findings 
given to the effect that the debtors by transfer of 
their properties intended to defeat or delay the 
interest of the creditors In such circumstances, 
the proper course would be to set aside the decree 
and judgment rendered by the District Court with 
a direction to dispose of the same 1n accordance 
with law. According to Sec 75(1) of the Act the 
High Court for the purpose ofsatısfyıng itselfthat 
an order made in any appeal decided by the Dis- 
trict Court was according to law, may call for the 
same and pass such order with respect thereto as 
it thinks fit When the decision rendered by the 


- District Court ın appeal is not ın accordance with 


law then the High Court 1s empowered to interfere 
with the same The expression ‘according to law’ 
occurring ın the provision 1s wider ın ambit than 


~- theexpression ‘contrary to law’ in Sec 100(1)(a) of 


the Code of Civil Procedure Where the insol- 
vency court has passed an order of adjudication 
holding a transfer by the Insolvent to be by way of 
fraudulent preference, the transferee is an 
aggrieved party and so has a right to question the 
adjudication Presidency Towns Insolvency Actin 
Chandra Nageswaran v. T.R Balaknshnan and others, 
(19931) M LJ 378, itis held that ın this case the 
first respondent got a life estate in the property 
He ıs therefore entitled to enjoy the property 
during his life-time Such life estate can always be 
the subject matter of attachment and sale Who- 
ever purchases the life estate will be entitled to 
take possession and enjoy the property tll thé 
death of the first respondent. Hence the courts 
below are in error in setung aside the sale taking 
theview that the Official Receiver was not entitled 
to sell the property or any portion thereof In 
Official Assignee, High Court of Madras v The 
Inspector Gene al of Regisn ation, Andhra Pradesh, 
Hyderabad and others, (1991)1 M L J. 455, it is 
held that it ıs clear on the language of Sec 115 of 
the Act that 1n the case of transfer of a property 
that is vested with the Official Assignee no Stamp 
Duty need be paid as per the provisions of the 
Stamp Act There is nothing in the Presidency 
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Towns Insolvency Act tosay that the provisions of 
the Act do not extend to areas situate outside the 
Presidency Towns Therefore, the transfer effected 
by the Official Assignee of a property situate 
outside the Presidency Towns shall be exempted 
from Stamp Duty under Sec 115 ofthe Act Onthe 
very face ofSec 115 of the Indian Stamp Act which 
takes within its ambit the transfer of properties of 
the Insolvent wherever situate and which has become 
vested with the Official Assignee, consequent to 
the order of adjudication. Under Sec.115 of the 
Indian Stamp Act all transfers mortgages or 
assignment of Insolvents property wherever situ- 
ate within the Presidency Towns or outside shall 
be exempt from Stamp Duty or other duty whatso- 
ever. The said section provides that on the making 
of an order of adjudication the property of the 
Insolvent shall vest in the Official Assignee and 
shall be come divisible among his creditors. It 
follows that consequent on the passing ofan order 
of adjudication the properties of an- Insolvent 
situate outside the limits of the Presidency Towns 
also vest in the Official Assignee Sec 7 of the Act 
deals with the powers ofthe court to decide all the 
questions arising ın Insolvency. It confers on the 
court to decide all questions-whatsoever whether 
of law or fact which may arise 1n any case of 
insolvency coming within the cognizance of the 
court or which the court may deem it expedient or 
necessary to decide for the purpose of doing 
complete justice or making a complete distribu- 
tion of property in any such case. 


Registration Act, In N C.Rangesh and others v 

inspector General of Registration, Registration 
Department, Government of Tamil Nadu and oth- 
ers, (1991)1 M LJ 233, itis held that the Register- 
ing Authorities are duty bound to register the 
documents produced if there 1s no prohibition in 
the Income-tax Act, 1961 If at all any power 1s 
fetter 1t 15 only by Sec 230-A and Sec 269-UL of 
the Income-tax Act, 1961 Once the Registering 
Authority has come to the conclusion that the 
deeds produced before them are out of the pur- 
view Of both these sections mentioned above, they 
cannot rely upon the circulars and refuse the 
registration. The circulars purported to have been 
issued in these cases have no legs to stand and they 
have no legal basis also It is also well settled that 
the circulars cannot be conflicted with the provi- 
sions of the enactment of Rules. In M.Parasmull 
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Chordia, and others v Mahendra Dadha and oth- 
ers, (1991) M L J 538, itis held that in the present 
case the court has found as a fact -that the award 
does not create or extinguish any right ın any 
ımmovable property in favour of any party The 
award has been created by valid documents and 
transactıons which have taken place already 
between the parties prior to reference to arbitra- 
tion The award merely sets out the transactions 
that tóok place between the parties Therefore the 
award in question does not require registration 
under the Indian Registration Act and the pre- 
liminary objections are overruled 


Land Reforms (Fixation of Ceiling on Land) In 
Seeranga Gounder and tluee others v. The Author- 
ised Officer Land Reforms (now redesignated as 
Assistant Commussıoncı ) Erode and others, (1991)1 
M L J. 132, ıt ıs held that under Sec 17(1yofthe 
Tamil Nadu Land Reforms Act, 1961 the reverter 
should be only to the land owner but subject to the 
conditions that such reverter will be only to the 
extent to which a landowner himself ts not liable to 
be declared as holding surplus land in accordance 
with the provisions of the Act when at the time of 
thedisposalofthecivil revision petition, it had not 
been finally decided whether the landowner had 
excess extent over and above the ceiling area, it 
cannot be said that the provisions of Sec.17(1) of 
the act were applicable to the landowner ın this 
case. As per the sub-section referred to above he 
was certainly entitled to have the benefit of rever- 
sion ın the present case That was why Sathiadev, 
J. directed reverter of the land to the landowner 
and the Government had no right at that time to 
geta reversion from the tenants Thus on the facts 
it is cléar that the only person entitled to get 
reverter under Sec 17(1) of the Act was the land- 
owner and the contention of the petitioner herein 
that a direction should have been issued for reverter 
to Government is wholly unsustainable The peti- 
toners are not the aggrieved parties If under the 
provisions of the Land Ceiling Act the reversion 
cannot be for the benefit of the land owner it can 
beonly forthe benefit of the Government and not 
the petitioners Even according to the petitioners 
they do not challenge the finding that they are 
holding an extent of land in excess of their ceiling 
area as cultivating tenants. Once that finding 1s 
accepted reversion must be to the landowner or to 
the Government and the cxcess extent cannot be 
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retained by the tenants. In Lakshmi Ammal and 

\ others v The Assistant Commissione, Land Re- 
forms, Villupuram, (1991)1 M.L J 437, 1t 1s held that 
the reading of the Sec 50 of the Tamil Nadu Land 
Reforms (Fixation of Ceiling on Land) Act, 1961 
ıs clear enough to indicate that the Authorised 
Officer must act promptly and conclude the 
enquury.as regards the fixation of final compensa- 
tion within a very reasonable period All the peri- 
ods mentioned in the Section, if put together 
would indicate that at the worst the Authorised 
Officer cannot prolong the matter beyond a 
period ofsix months It 1s not, however, necessary 
for the court to hold ın the case that the Author- 
ised Officer shall finalise the compensation within 
a period ofsix months This aspect of the matter 1$ 
referred to only to point out that the section 1s not 
conferring any unlimited power on the Author- 
ised Officer to take his own time to fix the compen- 
sation Hence the contention that the section 1s 
void for vagueness cannot be accepted 


Law relating to urban lands In The Official Liqui- 
dator, Gannon Dunkerley and Co (Madras) Ltd v. 
The Assistant Commissionei, Urban Land Tax and 
another, (1991)1 M LJ 37, 11s held that ull such 


ume when a notification under Sec 11(3) of the. 


Tamil Nadu Urban Land (Ceiling and Regula- 
tion) Act 1s issued and published in the Tamil 
Nadu Government Gazette no divesung of the 
title ofthe company in the properties takes place 

and the right title and interest do not vest ın the 
Government and till such time the liability of the 
company under the Tamil Nadu Urban Land Tax 
Act ın respect of the tax due therein subsists and 
continues Under Sec 17 ofthe Act the urban land 
tax due under the Act shall be the first charge on 
the urban land The mere offer contained in the 
letter cannot be sufficient in law to foreclose the 
right of the statutory authority exercising guası- 
Judicial powers undera taxing enacument to fix the 
market value of the property ın accordance with 
the powers conferred under the taxing enactment 


Law relánng to Religious Endowments In 
Gurunatha Pandıthan v The Commissioner, Hindu 
Religious and Charitable Endowments Departments, 
Madras and others, (1991)2 M.L J 410, ıt 1s held 
that the term "religious charity" is defined under 
Sec 6(6) as a public charity associated with a Hindu 
festival or observance of a religious character 


Whether ıt be connected with a math or templeor 
not It is clear in view of the fact that the testator 
had norelatives shewould have meant by using the 
term “Bbuğg gerisi” atleast 
her own community people If that 1s so then 
charıty under the will cannot be considered as a 
private endowment, but only as a public endow- 
mentbecause her community people are certainly 
a “considerable portion of the public answering a 
particular description According to the Supreme 
Court theartificial definition of the term “heredi- 
tary trustee” would include even cases referred to 
in the two passages of the decision of this Court 1n 
Sn Mahanı Paramananda Das Goswami v 

Radhakrishna Das, (1926)51 M LJ 258 Butinthe 
present case as per the will the trustees under the 
said document are for life and only if any one of 
them dies the surviving trustees have to co-opt 
another trustee in the place of the deceased trus- 
tee So in the present case each of the trustees 
under the said document would be hereditary 
trustee coming within the meaning of Sec 6(11) of 
the abovesaid present Act In R Shanmugha Sun- 
daram v The Commissioner, (1991)2M L J 582,1 
is held that 1n recent years the scope of the term 
'aggrieved person' has been widened a lot by this 
Court as well as by the apex court of the land |Itis 
settled law that the person having right to worship 
are persons having interest. In fact that Sec 6(15) 
of the Tamil Nadu Hindu Religious. and Charı- 
table Endowments Act, 1959 defines who 1s a 
‘person having interest. Considering the abovesa ıd 
definition also it 15 enough to say that the peti- 
toner herein whois a worshipper has got the right 
to invoke the writ jurisdiction of this Court under 
Art 2260fthe Constitution of India To clutch the 
jurisdiction of the institution. first of all the 
department has to satisfactorily establish that the 
institution has come under the purview of Sub- 
secs (16), (18) or (20) of Sec 6 of the HR & CE 

Act. Factually it has not been done in the case It 
1s well settled that when the department lacks 
Jurisdiction no person can confer the jurisdicuon 
by consent Unless the characteristics of the Insti- 
tution are decided under Sec 63(a) ofthe HR & 
C E Act thedepartment cannot have any jurisdic- 
tion Unless and until the characteristics of the 
institution are decided in the view of the court the 
department 1 and 2 cannot have any Jurisdiction 
Sub-sec (3) ofSec 1oftheH R & CE Actclearly 
state that the Act applies to all Hindu Religious 
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Charitable Institutions. The characteristics of the 
institution have to be decided under the provi- 
sions of the H.R. & CE Act since the issue 
whether the Samadhi is a temple or not has been 
decided underSec 63(a) oftheH.R & C.E Acton 
merits and also in thesuit filed by the third respon- 
dent herein the court is not inclined to accept the 
action of the respondent department of taking 
over the management of the institution. 


Transfer of Property. In D Soundrarajan v. 
B.S.Gopalakrıshnan and others, (1991)2 M.L J. 
166, it 1s held that a reading of Sec.52 of the 
Transfer of Property Act would show that during 
the pendency of a suit or proceeding any party 
thereto cannot transfer or otherwise deal with any 
property in respect of which any right directly and 
specifically 1s in question so as to affect any other 
partyin thesuit or proceeding under any decree or 
order which may be made therein except under the 
authority of the court and on such terms as it may 
impose. In P Srinivasan v. Suseelabaı and others, 
(1991)2 M.L J. 169, it is held that under Sec.53 of 
the Transfer of Property Act the primary requisite 
is that the impugned transfer should be to delay or 
defeat the general body of creditors and not an 
individual creditor. In the absence ofany plea that 
there were more creditors than one S53 of the Trans- 
fer of Property Act cannot be invoked. In Hindus- 
tan Penoleum Corporation Ltd. Bombay v. Vum- 
midi Kannan, (1991)2 ML J 222, it is held that a 
bare exercise of option for renewal could not be of 
any avail to the defendan: because the law is well 
settled that a covenant for renewal contained in a 
lease does not ipso facto extend the tenure or term 
or the lease but only entitles the lessee to obtain a 
fresh lease. If there 1s a clause ror renewal in the 
original lease and that clause has been taken 
advantage of and any option pursuant thereto has 
been properly exercised it only gives a lever for the 
lessee to obtain a new lease in accordancewith and 
in due satisfaction of the law governing the 
making of leases. If to the renewed lease the 
requirements of the first part o£ Sec.107 of the 
Transfer of Property Act are attracted no valid 
lease could come into existence unless the said 
requirements are satisfied So far as the present 
case is concerned even if the defendant is stated 
to have exercised its option for renewal it has not 
improved the lot of the defendant to say that 
there had beenarenewedleasewhich had enured 
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in its favour because admittedly the requirements 
of Sec.107 of the Transfer of Property Act were - 
not satisfied. 


Law relating to Arbitration: In Meenakshisunda- 
ram - Advocate Arburator, High Court v. South 
India Corporation, (1991)1 M.L.J. 552, it is held 
that the question of awarding interest from 15.4.1987 
(date of the first award by the same arbitrator) till 
thedate of the decree viz., 11.6.1990 of the court in 
the present case (past award period) is governed 
by the ratio laid down by the Supreme Court in the 
decision of the Union of India v. Burgo Steel Furni- 
ture A.I.R. 1967 S.C. 1032, where it has been held 
that the arbitrator has power to grant interest 
from the date of the award to the date of the 
decree. The position of law has been reaffirmed by 
the decision in Executive Engineer v. Ahmadin 
Jena, A.I.R. 1988 S.C. 1520, Gujarat W.S. & S.B. v. 

Unique Erectors (Guj) (P.) Ltd., ALLR. 1989 S.C. 

973. The award of the arbitrator granting interest 
for the aforesaid period is confirmed. İt is again 
held in Union of India v. P.Anantharam, Chief 
Engineer (MES), (1991)1 M.L.J. 286, that it will be 
seen that under Sec.31 of the Arbitration Act, an 
award is to be fjled in a court which has jurisdic- 
uon in the matter to which the reference relates 
and an award filed in a court which has no jurisdic- 
ton in the matter cannot be entertained and the 
court cannot pass any judgment or decreein terms 
ofthe award. In order to decide the jurisdiction of 
thecourt over the subject matter of theaward, itis 
necessary to consider the reliefs granted by the 
award, and determine whether the court would 

have jurisdiction to try a regular suit between the 
parties in which the reliefs are claimed and whether 
such reliefs could be granted by the court. In order 
to determine the jurisdiction of the court in a 
matter, one will have to ascertain what the ques- 
tions are and if the question that has arisen is one 
which the court would have jurisdiction to enter- 
tain then that would be a competent court to 

entertain the matter. Thus the court ofcompetent 
jurisdiction under Sec 31 of the Act is not the 
court at the place in which the agreement was 

entered into or the parties reside, but the court 
which will exercise the jurisdiction provided the 
subject matter of the relief falls within its compe- 
tence or jurisdiction. In M.Parasmull Chordia v. 

Mahendra Dadha, (1991)1 MLJ 538, the court 
held that the award passed byan arbitrator relates 


I , 
to creation and extinguishment of interest in 
ımmovable property it requires registration. If 
such an award is not registered it cannot be 
received and looked into by the court for want of 
registration. In Jyot: Kumar v. Union of Inda, 
(1991)1 M.L.J. 500, it is stated that the court is of 
the opinion that faulty reasoning if disclosed does 
not by itself vitiate the award. It is not open to the 
court tospeculate where no reasonsare given The 
Law Commission also did not recommend inclu- 
sion ofa provision in the Act required the arbitra- 
tor or an umpire to give reasons for the award. In 
Mis.Sabson (India) Pvt. Ltd., Bangalore v. Neyveli 
Lignite Corporation Ltd., (1991)2 M.L.J. 211, it is 
stated that Sec.2 (c) of the Act defines as meaning 
a Civil Court having jurisdiction to decide all 
questions forming the subject-matter ofthe refer- 
enceif thesame had been the subject matter of the 
suit but does not except proceedings under Sec 21, 
include a Small Causes Act. The jurisdiction of the 
Small Causes Court is barred under Sec.40 as well 
except as regards arbitration in suits before it. It 
will beseen that under Sec.37 of the Act, an award 
1s to be filed in court which has jurisdiction in the 
matter which the reference relates and an award 
filed except for the purposeexf Arbitration a court 
which has no jurisdiction in the matter cannot be 
entered and the court cannot pass any judgment or 
decree in terms ofthe award. In order to decide the 
jurisdiction of the court over the subject matter of 
the award, it is necessary to consider the reliefs 
granted by award and determine whether the court 
would have jurisdiction to try a regular suit 
between the parties in which the relief is claimed 
and whether such relief could be granted by the 
court. In order to determine the jurisdiction of the 
court ina matter, one will have to ascertain what 
the questions are and if the question that has 
arisen 1s one which the court would have jurisdic- 
tion to entertain, then that would be a competent 
court to entertain the matter. Thus, the court of 
“competent jurisdiction under Sec.31 of the Act is 
not the court at the place in which the agreement 
was entered into or the parties reside but the court 
which will exercise the jurisdiction provided the 
subject matter of the relief falls within the compe- 
tence or jurisdiction. In N.Meenakshisundaram v 

South India Corporation (P) Lid., (1991)1 M.L J. 
552, 1t is held that what was committed by the 
Arbitrator is not an error occasioned as a result 
of this appreciation of facts on records but it is 
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definitely an error of law on non-consideration 
and application of legal prospective regarding 
payment of interest according to the law of the 


“land on the face of such an error having been 


committed by the Arbitrator amounts to legal 
misconduct on his part and that portion of the 
award has to be set aside. In N.V. Bashyam Reddy 
and Company v. Food Corporation of India, (1991)2 
M.LJ. 175, itis held that under the law the arbitra- 
tor madea final arbiterof the dispute between the 
parties. Hence the court is of opinion that the 
award is not bound to be challenged on the ground 
that thearbitrator has reached a wrong conclusion 
or has failed to appreciate the evidence It is held 
in M/s.Meru Engineers (P) Ltd., Trichyv The Elec- 
tric Control Equipment Company, (1991)2 M LJ 
257, the question which is to be considered by the 
court under Sec.34 of the Arbitration Act is whether" 
there is sufficient reason for rejecting the applica- 
tion. Ifthere are serious allegations of fraud which 
can be effectively tried only by a court of law and 
not by the arbitrator, it is certainly a sufficient 
reason for rejecting the application It does not 
matter whether the allegations are made by the 
plaintiff or the defendant. 


Law Relating to Trade Marks: The Bench has held 
in Vishandas Trading v. Vishandas Kishandas Zarda 
Factory, Hyderabad v. The Vazir Sultan Tobacco 
Company Ltd, Azamabad, Hyderabad, (1991)1 
M.L.J. 194, that a conjoint reading of Sec 8(1) and 
rules 22 and 26 of the Sch IV will clearly support 
the contention that apart from classification as 
specified in the Sch.IV, no other classification 1s 
possible for the purpose of registration of trade 
mark. Pursuing further this line of reasoning, it 1s 
seen that no separate or independent item, in the 
classification contained in the Fourth Schedule 
for 'Cigarate'. ‘Cigarate’ can only be brought under 
the Entry manufactured tobacco' under clause 34 
of Sch.JV. In Hardie Trading Ltd., Melbourne, 
Australia v. Addısons Pamıs and Chemicals 
Madras, (1991)1 M.L.J. 218, it is held that under 
Sec2(v)(ii) of the Trade and Merchandise Marks 
Act, 1958,the three essential components of trade 
mark are (i) user or proposed uses in relation to 
goods (ii) by a person who is either proprietor or 
registered under and (iii) for indicating connec- 
tion in the course of trade. Once a trade mark is 
assigned, the assignor cannet, in the eye of Jaw, 
have any interest in the trade mark assigned and 
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the assignee alone, as a person interested ın the 
trade mark assigned can represent ın opposition 
proceedings as a party to protect its interest Under 
Sec.38 of the Act, unregistered trade mark shall 
not be assignable or transferable except along 
with the goodwill of the business In Fathima Tile 
Works v. Sudarsan Trading Company Ltd., (1991)2 
M.L J. 599, the court has held that 1n the present 
case the petitioner has neither substantiated nor 
pleaded the exceptions to Secs.32 of the Act found 
in clauses (a) to (e) of the said section The grounds 
raised by the petitioners in Paragraphs 7(a), 7(b), 
7(d), 7(e) and 7(f) of the petition cannot be 
mvoked However, Sec 32 is subject to Sec 46 of 
the Act. Sec.46(1) (a) of the Act deals with a case 
of registration of a trade mark without any bona 
fide intention on the part of the applicant for reg- 
istration and that there has been no bona fide use 
of the trade mark. Sec 46(1)(a) of the Act 1s not 
applicable to this case because this is neither 
pleaded nor substantiated Sec 46(1)(b) of the Act 
1s applicable in this caseas pleaded by the petition- 
ers in paragraph 7(e) of the petitioner The peti- 
tioner has stated that the first respondent has not 
been using the mark registered by them and on the 
ground of non-user the registration 1s liable,to be 
cancelled in terms of Sec 46 of the Act Accord- 
ingly the issue narrows down to Sec 46(1)(b) of 
the Act The five year non-user period under the 
provisions ofSec 46(1)(b) of the Act is required to 
be continuous A break in continuity of non-user 
would defeat the provisions 


Law Relatingto Partnership The Bénch has held in 
Raja Theatre, Coimbatore v M/s Selvam Finan- 
ciers, (1991)] MLJ 346, that ın the case of a 
partnership at will, a partner can retire from the 
partnership by giving notice in writing to the other 
partners as contemplated in Sec.32(1)(C) of the 
Partnership Act In Selvam Estates v L Than- 
gapandıa Maharajan, (1991)1 M.L J. 421, X is held 
that a suit is instituted when the plaint is filed in a 
court of competent jurisdiction Sec 69 of the 
Partnership Act says that a suit by a firm shall not 
be instituted until the firm has been registered, the 
registration of the firm is a condition precedent to 
the right to institute the suit ànd the court has no 
Jurisdiction to proceed with the trial when the 
condition precedent has not been fulfilled 


Specific Relief Yn S Ramaknshnan v Thangamuthu 
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Nattar, (1991)1 M LJ 16 wis held that the posses- 
Sion contemplated in Sec.6 of the Act is not mere 
actual possession, but ittwill also includeconstruc- 
tive possession and a person who is deprived of his 
constructive possession can also maintain a suit 
under the section In the case of a landlord and 
tenant, the landlord ıs ın possession of the 
demised land or building through his tenant who 
ın the physical possession 1s dispossessed, either 
the tenant who is in possession of the property let 
out or the landlord through his tenant cannot 
maintain asuit 1n his own name under Sec.6of the 
Act It ıs settled position of law that in a suit for 
recovery of possession filed under Sec.6 of the 
Act, the plaintiff cannot get a decree for mesne 
profits In Perasamı Gounder v. Chinnaraj Goun- 
der, (1991)1 M LJ 22, 11s held that the proposi- 
uonis laid down in thedecision in Hutcht Goundar 
v Bheema Gounder, (1959)2 M L.J. 324, thatina 
case where there is a document of transfer exe- 
cuted by the vendor and the vendee approaches 
the court for Specific Performance, he should 
establish that the failure to have the document 
registered was not due to any fault of his. It would 
never mean that ifon account ofany defaulton the 
part of the vendor, the document could not be 
registering, the vendee is not entitled to approach 
the Civil Court to get an equitable remedy of 
specific performance It does not also mean 
that where the vendor refused to register the 
document, the only remedy of the vendee is to 
approach the Registrar as to take proceedings 
under Sec 77 of the Registration Act. The Bench 
has stated in Ramar Ammal v. Sustlammal, (1991)1 
M LJ 16 that under Sec.16 of the Specific Relief 
Act what is required i5 that the plaintiff has to aver 
and prove that he has performed or has always 
been ready and willing to perform the essential 
terms ofthe contract whichare to be performed by 
him Even under explanation to Sec.16, it is spe- 
cifically provided that for the purposes of clause 


(c) which deals with the averment of readiness and. -- 


willingness to perform the contract ıt is not essen- 
tial for the plaintiff to actually tender to the defen- 
dant or to deposit in court any money except so 
directed by the court It is enough 1f the plaintiff 
avers performance of readiness and willingness 
to perform the contract according to its constrüc- 
uon : E 
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Belle, J 


G.Swaminatha Mudaliar v. The Land 
Acquisition Officer-cum-Revenue 
Divisional Officer, Tirunelveli. 


22nd November, 1991 
C R P.No 1828 of 1991 


(A) Land Acquisition Act (I of 1894), Sec 28 - Land 
of the petitioner acquired - Compensation awarded 
to the owner - Owner of the land - Whether entitled 
to get interest on the amount of solatum 
(B) Cwil Procedure Code (V of 1908), Secs 151 and 
152 - Amendment of the decree - When can be 
allowed. 
Asregards the question whether the claimants are 
entitled to interest on solatium, the Supreme Court 
ın a recent judgment ın Penyar and Pareckannı 
Rubber Lid. v. State of Kerala, AIR. 1990 SC 
2192, has answered this question 1n the affirma- 
tive It has said as follows 
“Therefore, we have no hesitation to hold that 
Sec 25(3) contemplates payment of interests 
on solatium to recompensate the owner of the 
land for loss of user of the land from the date of 


taking possession till date of payment into- 


Court The word ‘compensation’ has been 
advisedly used by the legislature. Accordingly 
we hold that the appellant 1s entitled to interest 
on solanum ” 
When the claimants are entitled 1n law to interest 
on compensation awarded that interest must be 
directed to be paid to them in the order of the 
Court. And if there 1s no such direction that will be 
indeed an accidental slip or omission. Therefore, 
it clearly comes within the purview of Sec 152, 
CP.C 
Even otherwise, I may add that 1f for any reason it 
1s to be held that Sec 152, C.P C , 1s not attracted, 
even then the Court is bound to order payment of 
interest atleast under Sec 151, C P.C 
P Peppin Fernando, for Petitioner 
- Swamunathan, for Respondent 


RS -—-- Pention allowed. 


Lakshmanan, J 


B.Viswanathan, Prop. Meenakshi 
Paper Mart v. 
M/s.Seshasayee Paper and Board Limited. 


3rd October, 1991 
Company Petition No 107 of 1989 


(A) Companies Act (I of 1956), Sec 433(e) and (f) 
- Winding up of the company - Relief of winding up 
ıs a discretionary relief - Duty of the Court - To find 
out whether the winding up would be in the interest 
of justice 

(B) Companies Act (I of 1956), Sec 434 - Statutory 
notice must be inconfirmity with the mandatory 
requirements of the section - Notice addressed to the 
Managing Director - Not to the company - Not 
inconfirmity with the requirements - Presumption 
cannot be raised against the company 

Under Sec 434 of the Indian Companies Act, the 
deemed inability to pay the debts will arise when a 
creditor to whom the company 1s indebted 1n a 
sum exceeding Rs 500 has served on the company 
by causing it to be delivered at its registered office 
ademand requiring the company to pay thesumso 
due, and the company has for three weeks there- 
after neglected to pay thesum or to secure or com- 
pound for it to the reasonable satisfaction of the 
creditor Unless the statutory notice 1s in confor- 
mity with the mandatory requirements of 
Sec 434(1)(a) of the Act, the' presumption of 
inability cannot be raised, In the present case, the 
notice 1s addressed only to the Managing Director 
and not the company 

The notice purporting to have been issued under 
Sec 4341s not only one addressed to the Managing 
Director, but also the Pin Code number given 1s 
638 007. Therefore, the statutory notice does not 
conform to the mandatory requirements of 
Sec 434(1)(a) of the Act The consequence of the 
statutory notice being not 1n accordance with the 
mandatory requirements of Sec 434 of the Act, 1s 
that the presumption contemplated under the 
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said section cannot be raised against the respon- 
dent But that does not preclude the petitioner 
from stil proving by other evidence that the company 
1s unable to pay its debts 
In the present case, there 1s rto evidence at all to 
establish that the respondent/company is unable 
to pay its debts Hence, the present petition 1s also 
lrable to be dismissed on the ground that the 
statutory notice issued by the petitioner does not 
meet the requirements of Sec.434 of the Act 
It ıs settled principle of law that the relief of 
winding up 1s a discretionary relief and the Court 
has to find out whether winding up would be in the 
interest of justice and also public interest 
Inthe present case, the respondent has discharged 
its burden and satisfied the court as to the exis- 
tenceofa bona fide dispute ın regard to the matter 
ın issue Under these circumstances, the proper 
course 1n my opinion would for the law courts not 
to proceed with the winding up proceedings fur- 
ther and give leave to the petitioning creditor to 
file a suit for the adjudication of disputes in the 
matterinissue Hence, it is open to the petitioning 
creditor to file a suit for the adjudication of dis- 
putes ın the matter ın issue, 1f he so desires 
The facts and circumstances of the present case, 
thereis a bona fide dispute with regard to the debt, 
which forms part of the subject-matter of the 
winding up proceedings This Court will not 
entertain any winding up petition, on the basis of 
the said disputed debt and hence, the only option 
left to this Court is to grant leave to the parties to 
resolvethedisputes in appropriate proceedings ın 
the appropriate forum. 
Admittedly in the piesent case, the respondent is 
a public limited company and the paid up capital 
of the company 1s Rs 7 75 crores Nineteen per 
cent of the shareholdings are held by TII C Limited 
and 39% 1s held by public financial institutions, 
nationalised Insurance Companies and its sub- 
sidiaries, The company ıs paying about Rs 30 lakhs 
per month by way of excise duty to the Central 
Government Itis also paying about Rs 25 lakhs as 
sales tax to the Government of Tamil Nadu and is 
paying about Rs.61 lakhs towards electricity charges 
tothe Tamil Nadu Electricity Board. The monthly 
turn over of the company is about Rs.6.5 crores. 
The total number of workers ın the Mill are about 
2,100 1n number of workers in the Mill and the 
monthly wage billisabout Rs 70lakhs During the 
year 1990, the company has paid a sum of Rs 1,69 
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crores to the finanaal institutions and Banks towards 
principal and interest The working results of the 
company for the year ending 31st March, 1991 
discloses that the company has made a profit of 
Rs 157 crores after providing for depreciation 
and taxes. Having regard to the above uncon- 
trovertered facts it would not 1n any event 1n the 
interest of justice or public interest to wind up the 
respondent/company 


G Jayachandran, for Petinoner 
A L Somayajee, Senior Advocate, for M/s.Aryar 
and Doha, for Respondent 


RS 


Petition dismissed. 


Lakshmanan, J 


S.Muthuswamy v. Chief Engineer, 
Construction Branch, Southern Railway, 
Madras. 


4th October, 1991 
C S No 339 of 1989 


Arbitration Act (X of 1940), Sec 20 - Arbitration 
under - Conditions for R 
In order to attract the provisions of Sec 20 of the ~ 
Arbitration Act, the following conditions must be 
fulfilled, (a) the parties must have a valid and 
subsisting arbitration agreement between them, 
(b) theagreement was executed before the institu- 
tion of a suit relating to the subject-matter of the 
agreement, (c) the existence of a difference to 
which the agreement applies, (d) the application 
1s made to a Court having jurisdiction 1n matter to 
which the agreement relates Under Sec.20, the 
Court has to ensure about the existence of an 
arbitration agreement between parties and the 
covering of the dispute by that agreement The 
existence of a dispute 1s absolutely essential for a 
reference under Sec 20 


B T Seshadn, for Petitioner. 
VR Gopalan, for Respondents 


'B S Suit decreed 
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Lakshmanan, J 


M/s.The Kotson Engineering Corporation 
v. The General Manager,Southern Railway. 


8th October, 1991 
C S No 429 of 1991 


(A) Arbıtratıon Act (X of 1940), Sec 20- Applicabil- 
uy - Condition to be satisfied. 

(B) Limitaton Act (XXXVI of 1963), Art 137 - 
Applies to - Proceedings before Arbitrator - Notices 
to do with application for appointed arbitrator 


In order to attract the provision of Sec 20 of the 
Act, the following conditions must be satisfied 
(a) The parties must have a valid and subsisting 
arbitration agreement between them, 
(b) The agreement was executed before the 
institution of a’suit relating to the subject- 
matter of the agreement, 
(c) Existence ofa difference to which the agree- 
ment applies; 
(d) The application is made to a court having 
jurisdiction in the matter to which the agree- 
ment relates. 
Under Sec.20 of the Act, the Court has to ensure 
about the existence of an arbitration agreement 
between parties and the covering of the dispute by 
the agreement. The existence of a dispute 1s abso- 
lutely essential for a reference under Sec 20 
In the present case, the nature of dispute :s clearly 
set forth 1n the affidavit In my opinion, sufficient 
cause 1s shown to this Court to make an order of 
reference under the relevant provisions o?*^e Act 
The agreement between parties provides for 
referring the matter in dispute to arbitration. The 
agreement 1s binding upon the parties and hence 
in my view it should be made asa rule of the Court. 
All that Art 137 lays down is that Limitation Act 
shall apply to the proceedings before the arbitra- 
tor and it has nothing to do with the application 
for appointment of an arbitrator There is no 
provision 1n the Arbitration Act, which lays down 
within which time an application for arbitration 
should be made The application for arbitration, 
ın my view can only be made when the dispute 
arıses between the parties to the agreement. Art.137 
which is a residuary article will apply to a petition 
under Sec 20 ofthe Act and hence the period will 
be three years from the time the right to apply 
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accrues and the time begins to run from the period 
“when the right to applyaccrues” In this case, the 
right to apply accrues to the plaintiff-after his , 
demand to refer the dispute to arbitration 


P Subba Reddy, for Plaintiff 
VR Gopalan and V G Suresh Kumar, for Defen- 
dant 


RS. Suit decreed. 


Srinivasan, J 


Sankarammal, President, Pachayappa Kalvi 
Nilayankalin Committee, Uppukottai Village v. 
Ganapathy Chettiar. 


^ 3rd September, 1991 
SA No 1509 of 1990 


(A) Tamil Nadu Recognised Private Schools Regu- 
lations Act (XXIX of 1974), Secs 8(2) and 53 - 
Transfer or change of an educational agency - Valid- 
uy of - Civil Courts are not barred from deciding 


Sec 8(2) has expressly restricted the authority to. 
consider only the question that is mentioned in 
the section itself It does not permit the authority 
to consider other disputes which mıght have arisen 
between the parties When the very validity of the 
change or transfer 1s called ın question, it 1$ civil 
dispute and it cannot be decided by the authority 
by stretching the language of the sub-section to 
anyextent. Hence, the contention that the dispute 
ıs one which has to be decided under Sec 8(2) of 
the Act by the educational authorities and conse- 
quently there is a bar under Sec 53 of the Act 
cannot be accepted. If the principles laid down by 
the Supreme Court in Dhulabhai v State of Madhya 
Pradesh, A I R. 1969 SC 78, are borne in mind, 
there can be no doubt whatever that Sec 53 of the 
Act does not bar thejurisdiction of the Civil Court 
when the dispute relates to the very validity or the 
legality of the transfer or the change on which 
reliance 1s placed by one party 


(B) Tamil Nadu Recognised Private Schools 
Regulations Act (XXIX of 1974), Sec 53-A (as 
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inti oduced by Act (XXIX of 1987) - Scope - Section 
providing for particular kind of dispute - If empowers 
educational authorities to entertain and decide other 
civil disputes which can be decided only by Cwil 
Courts - Term ‘arises’ in section - Applies to dispute 
which ıs already in existence 


Even 1f the suit was not maintainable in the Civil 
Court on the date when ıt was filed, there is no 
doubt that the Civil Court has jurisdiction to 
decide the same by virtue of theamendment of the 
Act, when the Act came into force, the matter was 
pending 1n the lower appellate court. Just because 
Sec.53-A of the Act provides for a particular kind 
of dispute, ıt does not mean that other civil dis- 
putes which can be decided only by Civil Courts 
finally could be entertained by the authorities and 
finally decided When the section uses the term 
‘arises’ ıt only means that 1f there 1s a dispute 
between the parties as to the constitution of an 
educational agency or as to whether any person or 
body of persons is an educational agency, ıt can be 
referred to the civil court for its decision Hence 
there 1s no substance ın the contention that the 
section will not apply to pending disputes 


(C) Tamil Nadu Recognised Private Schools Regu- 
lations Act (XXIX of 1974), Sec 53-A - Suit already 
pending - Filing of a fresh application or a fresh suit 
under Section is not necessary - Bar of limitation 
does not apply® 


The Act does not say that there should be an 
application by a party to the cıvıl court The pro- 
cedure by which the dispute isto be referred to the 
civil court 1s not prescribed by the Act Nothing 
prevents a party from filing a suit and agitating the 
dispute before thecivil court by virtueof Sec 53-A 
of the Act. In this case, the suit was already pend- 
ing and there was no question of bar of limitation 
as there was no necessity for the party to file a fresh 
application or a fresh suit under Sec 53-A of the 
Act 


K Chandramoulı Senior Counsel, for 
K Venkatasubramanian, for Appellant. 
K.V.Subramanıan, for Respondents. 

BS aes Appeal allowed. 
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Namar Sundaram and 

- Thanikkachalam, JJ 
Ashok Leyland Ltd. v. 
The Presiding Officer, 
U Additional Labour Court, 
Madras. 

4th September, 1991 

W A Nos 1058 to 1064 of 1991 


Industrial Disputes Act (XIV of 1947), Sec 33-C(2) 
- Proceedings under - Nature of an execution pro- 
ceeding - Investigation as to the right of the claim 
cannot be made - Labour Court cannot resolve the 
Industrial Disputes in claim petition 


The nature and scope of the proceeding under 
Sec.33-C(2) of the Industrial Disputes Act, 1947, 
have been many times looked into and settled by 
the highest Court 1n the land, and the first rule 1s 
that such proceeding 1s generally in the nature of 
an execution proceeding. The said proceeding 
cannot take 1n an investigation as to the right of 
the claimant to reliefand the corresponding liabil- 
ity of the opponent, including the question as to 
whether the opponent is liable or not an adjudica- 
tion upon the same However, such proceeding x 
where the right has been already founded, can take 
In an investigation as to the extent of the oppo- 
nent's liability, if any For the purpose of making 
the requisite computation under Sec 33-C(2) of 
the Act, 1947, 1t may be open to the Labour Court 
to interpret the award of the settlement on whith 
the right of the workman rests This 1s on the 
principle that 1t is permissible for the Executing 
Court to interpret the decree for purposes of 
execution But this principle carinot be availed of 
-to enlarge the right or to bring 1n a new right, 
especially when there 1s a dispute over the same. 
Here the controversy does not center round a bare 
interpretation ofthe settlement Larger questions 
are involved One is as to the application of the 
amended provisions of the Act to the situation 
spoken to ın the settlement The other is with 
regard to the question as to whether the disburse- 
ment under the settlement already done could be 
reopened and the difference claimed These ques- 
tions in our view on only partake the character of 
an industrial dispute and cannot be made to stand 
only at the level of a bare interpretation of the 
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Settlement, and they fall outside the purview of a 
proceeding under Sec 33-C(2) of the Industrial 
Disputes Act, 19477 
The matter could also be looked at from the angle 
of Sec 220fthe Act The question requiring inves- 
tigation into and adjudication upon are nothing 
short of industrial dispute, with reference to the 
bonus payable under the Act The Court has no 
ambiguity in their mind over this There could be 
very many facts on the questions But looked at 
from all angles, they only partake the character of 
and fit in as an industria] dispute, over the pay- 
ment ofbonus under the Act The workmen them- 
selves had no ambiguity in their mind over this 
They consciously, through their Union, have raised 
the industrial dispute over the questions, obvi- 
ously not obvious to Sec 22 of the Act The indus- 
trial dispute is properly before the Industrial Tri- 
bunal, Madras, awaiting adjudication If it 1s an 
industrial dispute, certainly the Labour Court cannot 
resolve it in the claim petitions. 


S Ramasubramaniam for S Ramasubramaniam and 
Associates, for Appellant. 

AL Somaya for Mís.Ayar and Dola, for 
Respondent 


RS ---- Appeal allowed 
Srinivasan, J 
V.S.Balasubramaniam v. 
A.Mariammal. 
“13th September, 1991 
CRP No 2325 of 1991. 


Cıvıl Procedure Code (V of 1908), O 21, Rules 72 
and92and O.43, Rule 1 (}) - Rejection of application 
to set aside court auction sale without being num- 
bered - Such rejection held covered by expression 
refusing to set aside a sale’ - Order ıs appealable - 
No revision lies 


Itis seen from O.43, Rule 1(]) of the Code of Civil 
Procedure, thatan order under Rule 72 or R 92 of 
O 21, Code of Civil Procedure setting aside or 
refusing to set aside a sale, 15 made appealable In 
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this case, the order is one of rejection of the 
application even at the threshold That would, 
certainly, amount in law to refusal though it 1s one 
of rejection in form The rule does not refer to - 
‘dismissal’ or trejection' Hence, the expression 
‘refusing to set aside the sale’ would cover the" 
rejection of the application without numbering 
thecaseandtakingiton file Further, 1tisseen that 
though the application was not numbered for- 
mally, both sides were heard by the court below 
Even when the application was filed, a copy was 
served on the advocate for the first respondent/ 
decree-holder who made an endorsement acknow- 
ledging receipt of copy and prayed for time to file 
counter The Court passed order after hearing 
both sides. Hence, there 1s no substance ın the 
contention that the application not having been 
numbered by the Court below, theorder passed by 
the Court below is a revisable one and not appeal- 
able under O 43, Rule 1(J) of the Code of Civil 
Procedure. 


S Subbiah, for Petitioner 
V Manoharan, for Respondent 


M 


BS ---- * Petition dismissed. 
Mıshra and 
Janarthanam, JJ 
K- Mohanakrishnan v. 
Seetha Natarajan. 


25th September, 1991 
O S A.Nos 130 of 1983 and 324 of 1989 


Transfer of Property Act (IV of 1882), Sec 69"- 
Mortgage with power of sale - Mortgagee if a trustee 
of the power of sale - Auction sale by mortgagee - 
Interference with, by Courts i 


A rule which has received universal recognition 
and needs no reiteration, however, seems to have 
been over stretched by the mortgagee in the sense 
that a mortgagee with a power of sale ıs not a 
trustee of the power of sale, 1t 1s a power given to 
him for his own benefit to enable him the better 
realise his mortgage debt If he exercises ıt bona 
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fides for that purpose, without corruption or col- 
lusion with the purchaser, the Court will notinter- 
fere even though thesale be very disadvantageous, 
unless indeed the price 1s so low as to itself be 
evidence of fraud ' 

Courts in India do not ordinarily interfere with the 
right of the transferee at an auction sale under 


Sec 69 of the Transfer of Property Act, the prih-. 


ciple being that the transferee being a third party 
who ıs not at fault, even though there ıs some 
negligence or mistake committed by the mortga- 
‘gee in conducting the sale, but when the purchaser 
or a transferee is none else than the mortgagee, 
courts interfere 


BS Order accordingly. 


K.M Natarajan and 
Thanikkachalam, JJ 


"The Special Tahsildar (L.A.), 
Marudhanadhi Reservoir Scheme, 
Dindigul, Madurai District. 


27th September, 1991 
App.Nos 862 to 871 of 1982 and 
Memo of Cross Objections in 
A.S No 869 of 1982 


(4) Land Acquisition Act (I of 1894), Chapter XV 
- Lands yielding income - Acquisition of - Compen- 
sation of - Method of 7 


When the lands to be acquired under the Land 
Acquisition Act are yielding income, the proper 


, method in ascertaining the market value of those 


lands would be by income capitalisation method 
according to Chapter 15 of the Act 


(B) Land Acquisition Act (I of 1894), Sec 18 - 
Reference under - Dealt with and disposed of by 
Court on 11 7 1982 - Solanum - Rate of 


The reference in these cases were dealt with and 
disposed of by the Sub Court, Dindigul on 11.7.1982, 
re in between 30 4 1982 and 24 9 1984 and hence 
as per the decision of the Supreme Court in the 
case of Union of India v Raghubir Singh (dead) by 
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L Rs etc, AIR 1989 SC 1933, the claimants 
would be entitled to solatium at the rate of 30% 
and not 15% as awarded by the Sub Court 


(C) Land Acquisition Act (I of 1894), Sec 28, pro- 
viso - Land acquired taken possession of - Excess 
compensation awarded for - Deposit of, after expiry 
of one year from date of taking over possession - 
Intérest on compensation amount 


Considering the proviso to Sec28 of the Land 
Acquisition Act and keeping 1n mind the earlier 
decision ofthis Courtin E Balakrishnanv R DO, 
Kumbakonam, in A S Nos.332 of 1984, 591, 592, 
626, 649 and 987 of 1985, the respondents are 
entitled to 15% interest per annum on excess 
compensation from the beginning of the second 
yearfrom thedate ofratingover possession till the 
date of deposit of such excess compensation ın 
Court 


(D) Land Acquisition Act (10f 1894), Secs 23(1-A), 
30(1) (a) and 30(1)(b) - Additional compensation 
under Sec 23(1-A) - Entitlement to - No proceeding 
pending before Collector on 30 4.1982- Proceedings 
for acquisition commenced before 30 4 1982 - Claun- 
ants held, notentitled to additional compensation 


In these appeals, Sec.4(1) notification únder the 
Land Acquisition Act, was published on 27 10 1976 
and the Award No 4 of 1972 was passed by the 
Collector on 23 8.1978 Hence on 30 4 1982, no 
proceedings was pending before the Collector 
Therefore, Sec 30(1)(a) 1s not applicable to the 
facts of this case Since the proceedings for acqui- 
sition 1n this case commenced before 30 4 1982, 
Sec.30(1)(b) 1s also not attracted to this case The _ 
respondents-claimants are therefore, not entitled 
to have tħıs amount provided under Sec 23(1-A) 
of the Land Acquisition Act 


The Advocate General, assisted by Additional 

Government Pleader, for Appellant. 

MR Narayanaswamı, P Pandı, S Mariappan, 

R.Thiagarajan, Senior Counsel for M S Umapathy, 
~R Arunagirinathan, V Radhakrishnan and 

R Sukantharaj, for Respondent 


"Appeal allowed in part-Memorandum of 
B S ;--- cross-objection dismissed 
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Belle, J 


Mjs.G.N.Chakkarapany Chetty & Sons (P) Ltd., 
Tirunelveli v. Yenarkay Ravindran. 


28th August, 1991 
CR P.No.1974 of 1991 


Tamil Nadu Buildings (Lease. and Rent Control) 
Act (XVIII of 1960), Sec 10(3)(a) (wu) - Landlord 
filing petition for eviction requirement of the prem- 
ises for using it as godown for storing safety matches 
- Landlord not obtaining Municipal licence and 
Excise licence for stoning - If ground for refusing 
eviction 


Ifactually there ıs any rule that requires Municipal 
licence or Excise licence and no such licence was 
obtained by the landlord, from that aloneit cannot 
be said that he does not bona fide requires the 
premises for his own use and occupation 


K Chandrasekaran, for Petitioner. 
G Subramaniam, Senior Counsel, for Respondent 


BS Petition dismissed. 


Pratap Singh, J 


The Manager, Doare Transport 

(P) Ltd. v. The Canara Bank 
represented by its Branch Manager, 
Chennimalai Erode Taluk. 


24th September, 1991 


S A.No 1576 of 1981 — 


Carriers Act (III of 1865), Secs.8 and 9 - Common 
carers - Liabihty for loss or damage to property 
dehvered to him - Court finding that there was no 
negligence or misconduct on the part of the servants 
of carer - Carrier, if can be held hable for loss of the 
goods 


On227 1977,theplaintiffs despatched new gunny 
bales of handloom bedsheets valued at Rs.3,120, 
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through the second defendant lorry transport 
company from Chennimalai to Kanpur. The 
second defendant undertakes to carry the 
consignment to Kanpur and deliver the same to 
the consignee at Kanpur on production of lorry 
receipts bearing endorsement of the first defen- 
dant banker and State Bank of India, Kanpur. The 
lorryreceipts were discounted with the first defen- 
dant. The first defendant was responsible for 
delivery of the bills with Jorry receipts to the con- 
signee The bills covered by the lorry receipts were 
surrendered by the second defendant to one Motilal 
Kıshanlal Gupta who took delivery of the goods 
The first defendant collected Rs.3,120 and han- 
dlıng charges from the plaintiff. Plaintiff sued 
both the defendants for the lose of the consign- 
ment Thetrialcourtheld that the first respondent 
was responsible for the wrong delivery of the 
consignment He filed an appeal The appellate 
court held that the 1st defendant acted with rea- 
sonable diligence and that misconduct or negli- 
gence could not be attributed for the 1st defen- 
dant He found that there were no negligence or 
misconduct on the part of the second defendant 
but yet held that the liability of the common 
carrier was as an insurer and that he was bound to 
make good the loss sustained by the plaintiff He 
filed a second appeal 


Held: As per Sec 8 of the Carriers Act, any carrier 
Shall be liable for loss or damage where such loss 
ordamageshali have arisen from the Criminal Act 
of the carrier or any of his agents or servants or 
where such loss or damage has arisen from the 
negligence of the carrier or any of his agents or 
servants. The second defendant cannot be made 
liable by virtue of Sec 8 of the Carriers Act in view 
ofthe positive finding of the lower appellate court 
that there was no negligence or misconduct on the 
partof the servants of the second defendant Sec 9 
provides that the plaintiff need not prove that 
such loss or damage or non-delivery was owing to 
the negligence or criminal act of the carrier, his 
servants, as agents The duty is not cast upon the 
plaintiff to prove these factors, butthe common 
carrier can prove that non-delivery was not due to 
its negligence or criminal act of his servants The 
finding of the lower appellate court is there was no 
such negligence of misconduct, while so, neither, 
under Sec9 the second defendant can be 
made liable Looking the case from any angle, the 
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finding of the lower appellate court that as an 
insurer, the second defendant is liable, though 
therewas no negligence or misconduct on the part 
ofthe servants of the second defendant cannot be 
sustained So the second defendant is also not 
-Jıable for the suit claim © 


S.Sampathkumar, for Appellant. 
P.B Ramanujam and A.K.Kumaraswamy, for 
Respondents. 


B S. Appeal allowed. 


Srınıvasan, J. 


Badruddin Mohamedally v. T. & 
B. Dohgenwala Estate by its Co-owner 
Tayobaliy Mohammedally. 


11th October, 1991. 


C R.P.Nos 2383 and 2384 of 1991. 


(A) Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960) as amended by Act (XXIII 
of 1973), Secs.2(2), 2(6) and 2(8) - Building, land- 
lord and tenant - Definition of - Building owned by 
co-owners - Lease agreement entered into by all the 
co-owners with the other owner - Under the lease 
agreementrent was fixed - Lease agreement whether 
creates relationship of landlord and tenant 


(B) Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960) as amended by Act (XXIII 
of 1973), Secs.10(2)(1) and 10(2)(tit) - One 
co-owner of the building in occupation of the build- 
ing under a lease agreement with other co-owners - 
Petition for eviction by the other co-owners against 
the co-owner in possession - Allegation of wilful 
defendant and sub-letting - Petition for eviction 
whether maintainable 


Sec.2(2) of the Tamil Nadu Buildings (Lease and 
Rent Control) Act defines a ‘building’ as any 
building or hut or part of a building or hut, let or 
to be let separately for residential or non-residen- 
tial purposes. In the case of co-owners none of 
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them ıs entitled to claim that a particular portion 
of the property belongs to him as a co-owner. 

Every co-owner 1s entitled to every inch of the 
property so long as there ıs no division of the 
property among the co-owners Therefore, any 
lease by some co-owners in favour of one of them 
oranother co-owner, will not be aseparate letting 
ofas contemplated by Sec.2(2) of the Act, because 
what is Jet out is only an undivided share ın the 
property. So long as there is no separate letting of 
a portion of the buildings or building itself, it will 
not fall within Sec.2(2) of the Act. 


Sec.2(6) of the Act gives an inclusive definition 
for the term ‘landlord’. It reads that ‘landlord’ 
1ncludes the person who is receiving or 1s entitled 
to receive the rent ofa building. Similarly Sec.2(8) 
ofthe Actdefinesa ‘tenant’ as any person bywhom 
oron whose account rent ıs payable for a building. 
If the amount payable under the arrangement 
between the parties 1s not ‘rent’ in the real sense 
and it is only a compensation payable by the peti- 
tioner, it will not bring the parties within the 
definition 1n Secs 2(6) and 2(8) of the Act. The 
term ‘rent’ has not been defined in the Act The 
real nature of the transaction and the legal rela- 
tionship of the parties cannot be decided by the 
nomenclature used by the parties. it has to be 
decided on thebasis ofthe substantial terms ofthe 
agreement between the parties. 


A catena of decisions of the High Court and the 
Apex Court have uniformly held that a co-owner 
whois said tohavetakena lease from theestate 
including himself and the other co-owners, 1s not 
a tenant as defined by the Act 


There can be no doubt whatever that the petition 
for eviction filed by the respondent under 
Secs.10(2)(1) and 10(2)(u1) of the Act are not 
maintainable as the petitioner 1s not a ‘tenant’ 
within the meaning of the Act and the respondent 
is not a ‘landlord’ under the said Act, nor 1s the 
subject-matter of demise a ‘building’ as defined ın 
the Act. 


As regards wilful default under the agreement 
dated 1.12.1979, a specific mode of payment of 
rent was agreed between the parties That was by 
adjustment in books and there was no need for 
actual payment. Admittedly it was adhered to for 
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over four years and thereafter payments were 
being made by the petitioner which were depos- 
ited in the common account. The petitioner being 
a co-owner admittedly entitled to a share 1n the 
common funds in deposit in the bank was entitled 
to draw therefrom for his own purposes. There is 
no evidence that the so-called creditors of the 
estate had demanded theamounts due to them. In 
the absence of any mutual arrangement among 
the co-owners, 1t is not open to some of them to 
earmark or set apart portions of the funds for 
specific purposes. At any rate, the petitioner is not 
guilty of wilful default at all Admittedly, he stopped 
paying the rent only after he was prevented from 
withdrawing from the common account 


M.R.Narayanaswam, Senior Cou nsel, for 
P.K Sıvasubramanıam, for Petitioner. 
R.Knshnamoorthy, Senior Counsel, for K.Sikkandar 
and A.R. Shamsudeen, for Respondents. 

RS: Petition allowed. 


V.Ratnam, J. 


The President of India represented by the 
Superintendent of Post Offices, Pudukottai 
now represented by the Superintendent 

of Post Offices, Karur Division, Karur v. 
V.N.Kuppuswamy. 


22nd October, 1991. 


C.R P.No.4388 of 1985. 


i 


Tamil Nadu Buildings (Lease and Rent Control) 
Act (XVIII of 1960), Secs.10(3)(c) and 10(4) - 
Landlord carrying on business in a portion - Tenant 
postal department occupying the front portion - 
Landlord filing petition for eviction - Requirement 
of the premises by way of additional accommoda- 
tion - Tenant pleading that he is in essential service 
- Essential Service - What constitutes - Notification 
G.O.Ms.No.3440, Home, dated 27.10 1960 - Postal 
department - Engaged in essential service - Whether 
would fall under Sec.10(4)(i) of the Act - Eviction 
petition - Whether maintainable. 
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The landlord’s application for eviction on the 
ground ofaddiuonal accommodation was dismissed 
by the Rent Controller on the ground that the 
tenant being the postal department was an “essen- 
tial service” in terms of Sec 10(4) of the Act and 
held that no order of eviction could be passed 
against the tenant On appeal, the appellate 
authority allowed the appeal and held that the 
notification under Sec.10(4)(1) of the Act would 
beapplicable only to tenants residing in the prem- 
ises and not to a department ın occupation of the 
premises. o 

Held: It 1s not in dispute that the tenant is the 
Postal Department and that Department being 
one of the Departments of the Central Govern- 
ment, though ın the State of Tamil Nadu ın terms 
of the notification referred to above, shall be 
deemed to be engaged in an essential service for 
purposes of Sec.10(4) of the Act. Undoubtedly, 
therefore in dealing with an application against 
such a tenant under Sec.10(3) of the Act, the 
provisions ofSec.10(4)(1) ofthe Act willalso have 
to betakenintoaccount Theimmunity from evic- 
tion under Section 10(4)(1) of the Act by means of 
notification is conferred on a tenant engaged in 
any employment or class of employment notified 
by the Government as an essential service for 
purposes of Sec.10(4)(1) of the Act. It is not the 
case of the respondent that he 1s employed in the 
Postal Department or engaged in a class of 
employment notified under the Government Order 
referred to earlier. The tenant, though a Depart- 
ment of the Central Government, undoubtedly 1s 
engaged in the employment or class of employ- 
ment, which has been notified by the government 
as an essentia] service To say that the 1mmunity 
from eviction would be available only to such 
persons who are tenants ın other premises and 
also employees of the Department, would be to 
deprive thebenefit of the immunity to the Depart- 
ment engaged in an essential service, while 
extending such a benefit to individuals ın the 
Department. If a person is employed in the postal 
department and he happens to be a tenant in 
respect ofanother premises, in casean application 
for eviction is filed against him by his landlord, it 
will be-open to the tenant to put forward a plea 
that no order of eviction could be passed against 
him as he is employed in an essential service, viz., 
postal department. If such a benefit is available to 


D 


10 


a person who is employed in the department and 

, who ıs a tenant of another premises under a land- 
lord, ıt 1s difficult to understand on what logical 
basis such a benefit could be denied to the very 
same department, as a tenant, which ın turn trans- 
mits the benefit to an employee under it. A fortiori 
therefore, 1n case where a department of the 
Government ıs a tenant and 1s notified as an 
essential service, that would also fall under 
Sec 10(4)(1) of the Act, as the department, which 
1s a tenant, should be regarded as engaged ın a 
class of employment notified by the Government 
as an essential service within the meaning of 
Sec 10(4)(1) of the Act It may be that ın cases 
where a department, which 1s a tenant is notified 
asan essential service for purposes of Sec 10(4)(1) 
ofthe Act, there may not be direct relationship of 
master and servant as such between the landlord 
andtenantas would exist in a case wherea person, 
whois workingin the department so notified asan 
employee, happens to be the tenant of another 
landlord. It cannot be disputed that in the latter 
case, the benefit of immunity from eviction 
would be available to the tenant employee of the 
department notified to be an essential service as 
he happens to be a tenant employed in essential 
servicein relation to his landlord with referenceto 
a premises let out to him. When however, the 
Postal Department is itself the tenant, and with 
reference to those employed 1n it, the tenant, as a 
department, is notified as an essential service irre- 
spective of other things, ın such an event, 1t 1s 
difficult to conceive ot the non-availability of the 
immunity from eviction in respect of the Depart- 
mentas a whole, which is notified and which ıs also 
engaged in a class of employment as an essential 
service. 


A.R.Nagarajan, Additional Central Government 
Standing Counsel, for Petitioner. 


P Pandı, for Respondent. 


R.S. Petition allowed. 
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i Srinivasan, J 
Arumugha Nainar v. Lakshmana Perumal. 
23rd October, 1991 


S A.No 1781 of 1981. 


Cıvıl Procedure Code (V of 1908), Sec 11 - Res 
Judicata - Plamtiff filing suit against defendant for 
declaration of title and. recovery of possession of 
suit property - Defendant filing suit for declaration of 
his ütle and injunction. restraining plaintiff from 
interfering with his possession - Plaintiff's suit de- 
creed and defendants suit dismissed - Court holding 
that plaintiff had ttle to suit property - Defendant 
filing only one appeal against decree the plaintiff's 
suit andnot filing any appeal against dismissal of his 
suit - Appeal of defendant whether barred by res 
Judicata ; 


The plaintiff filed O S No 94 of 1976 against one 
T’ for declaration of his title and recovery of 
possession of the suit property L'filed a suit 
O S No 1110f1976 for declaration of his title and 
injunction restraining the appellant from inter- 
fering with his possession. Both the suits were 
tried together. The trial court upheld the title of 
the appellant and negatived the claim of the 
defendant. L held categorically that the appellant 
had tıtle in the suit property. L filed only one 
appeal. A.S No.161 of 1979 against O.S No.94 of 
1976. He did not filed any appeal against O S No.111 
of 1976. Then the decree and judgment in 
O.S.No.111 of 1976 became final The appellant 
Court rejected the contention ofthe appellant (in . 
thesecond appeal) that the appealas barred byres 
Judicata. The aggrieved appellant preferred this 
second appeal. L died during the pendency of 
the appeal and his legal representative came on 
record : 


Held: Thereis no dispute whatever that the appeal 
filed by L before the Additional Sub-Judge, 
Tuticorin was barred by:es judicata The decree ın 
O S.No.111 of 1976 has become final. That was on 
the basis that the appellant herein had ttle to the 
property. When there was a decree already by the 
trial court which was final on the footing that the 
appellant herein were hable to the property, it was 
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notopen to Lakshmana Perumal to contend ın the 
appeal before the lower appellate Court that the 
appellant had no title to the property. The lower 
appellate court is clearly in error in rejecting the 
plea of res judicata 


K.V.Sankaran, for A U.llango, for Appellant | 
PR Balasubramanıan for T.M.Hanharan, for 
Respondent. 


> 


BS Appeal allowed. 


Bakthavatsalam, J 


R.Pappammal v. The Government of 
i Tamil Nadu. 


28th October, 1991 


W P.Nos 1508 and 6078 of 1991 


Land Acquisition Act (Lof 1894), Sec 48 - Provision 
enabling state to withdraw proceedings of acquisi- 
tion in respect of certain lands - State not withdraw- 
ingacquisition in respect of certain other land - Non- 

- withdrawal if discriminatory violating Art 14 of the 
Constitution of India - Private person's right to ask 
for wnt of mandamusto withdraw piece of land from 
acquisition 


Sec 48 of the Land Acquisition Act enables the 
state to withdraw proceedings of acquisition in 
respect of certain lands. The Supreme Court has 
held that in a case of withdrawal of proceedings by 
the State Government, that order of withdrawal 
need not be backed by reasons and no opportunity 
1s to be given to the owners of the land If the 
Government is reluctant to go ahead with the 
acquisition proceedings in respect of certain lands 
on certain genuine difficulties, it cannot be blamed 
and the State cannot be compelled to take over the 
land and thatit can release the land from acquisi- 
tion Itis well-settled that the State can exercise its 
powers under Seç 48 of the Land Acquisition Act 
unilaterally. As such, it cannot be said that by 
notwithdrawing the land of the petitioners, Art 14 
of the Constitution of India 1s affected. Nobody 
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has got a right to come before the Court for 
withdrawal of the acquisition under Sec 48 of the 
Land Acquisition Act. The power of withdrawal 
under the Act is given to the Government only, 
under Sec.48 of the Land Acquisition Act. The 
Court does not think that any person has aright to 
come to the court and ask for a writ of mandamus 
to withdraw from acquisition, a piece of land 
under Sec 48 of the Act. 


R Krishnamoorthy, Senior Counsel, for 
R Janakiraman, for Petitioner 

Mrs Kalaiselvt, for Respondent No.1 
Veerabadran, for Respondent No 2. 

BS. ae 


Petitions dismissed. 


Srinivasan, J 


Vaithinatha Asari @ Vaithia- natha Pathar v. 
Senthamil Selvi. 


6th November, 1991 


C.R.P.No.1578 of 1991. 


Tamil Nadu Rural Artisans (Conferment of Owner- 
ship. Kudıyıruppu) Act (XXXVIII of 1976) - 
Kudıyıruppu - Meaning of - Tenant of building if a 
tenant of site alone - Tenant of house if a tenant 
under the Act. 


The respondent filed a petition for eviction under 
Secs 10(2) (vii) and 14(1)(a) of the Tamil Nadu 
Buildings (Lease and Rent Control) Act The 
petitioner contested the petition but failed. In 
appeal, he raised a new contention that he was 
entitled to the benefits of the Tamil Nadu Rural 
Artisans (Conferment of Ownership Kudiyiruppu) 
Act, 1976, as he was holding the land as Kudıyıruppu. 
It was also negatived In revision, he raised the 
same contention 


Held The facts of- the case will show that the 
petitioner is onlya tenant of the building and that 
hecannot claim that he was occupying the land as 
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a Kudıyıruppdar The subject-matter of the 
demise is not a ‘kudiyiruppu’ as defined by the 
Tamil Nadu Act XXXVIII of 1976. Kudıyıruppu 
1s defined as the site of a dwelling house or hut. 
Here under the compromise decree, the petitioner 
became the tenant of the building and he is not a 
tenant of the site alone. Apart from that Tamil 
Nadu Act XXXVIII of 1976 defines a tenant as a 
person who has paid or has agreed to pay rent or 
other consideration for his being allowed to enjoy 
the land of another under a tenancy agreement. 
That also shows that the subject-matter of. the 
tenancy should be a land in order to enable a 
person to invoke the benefits of the Act ‘In the 
present case, the subject-matter 1s not a kudıyıruppu 
as it ıs not a land but it 1s only a building Conse- 
quently, the petitioner ıs nota tenant as defined by 
Tamil Nadu Act XXXVIII of 1976. 


B.R Ramesh Babu, for Petitioner , 
T.N.Vallinayagam, for Respondent. 


B.S --- Petition dismissed. 


Srinivasan, J 
T.Srirenga Nachiyar v. G.V.Srinivasa Naicker. 
7th November, 199] 


C R P.No 2644 of 1991. 


Cıvıl Procedure Code (V of 1908), O.39, Rule 1 - 
Injunction - Relief of - When person entitled to - 
Person seeking injunction must come with clean 
hands 


The relief of injunctions an equitable remedy and 
the person who seeks the same must come to court 
with clean hands He who seeks equity must do 


enquiry 


V.Venkataswamy, for Petitioner 
S Natarajan, for Respondent 


BS --- Petition dismissed. 
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Srinivasan, J 
Zainab Bibi (died) v. Syed Bhaudeen Sahib. 
11th December, 199] 


C R.P.No 15 of 1991, 


Civil Procedure Code (V of 1908), O 20, Rule 12 - 
Share of income from properties due to'a co-sharer 
-Is part of divisible properties and not mesne pi ofits ` 
- Petition for execution of decree for such shave - No 
necessity for attaching properties allotted to share of 
accounting party - Decree can be executed straighta- 


way. 


The petitioner obtained a decree for petition. In 
the final decree, a sum of Rs 16,20,297 was found 
to be due to the petitioner towards her share ın the 
income from the properties. A decree was passed 
accordingly but the Court used the expression 
‘mesne profits’ The petition for execution filed by 
the petitioner was dismissed On the ground that 
the petitioner did not ask for attachment of the 
share of the accounting party In revision, 


Held A share of income from the properties which 
1s due to a co-sharer cannot be treated as mesne 
profits. Its really a part of the divisible properties. * 
When the petitioner seeks to execute a decree and 
realise the amount, there is no necessary to attach 
the properties allotted to theshare oftheaccount- 
ing party It is automatically a charge over the 
properties whichcan be allotted to the accounting 
party. Hence the decree can be executed straighta- 
way for realising the amount by bringing to sale to 
properties which are allotted to the accounting 
party under the decree. The Court below is in 
error 1n dismissing the petition for execution on 
the ground that no attachment had been prayed 
for by the petitioner. As there 1s a charge created 
by operation of law, there 1s no necessity for at- 
taining thé property : 


K. Sampath, for Petitioners 
Miss B Knshnaveni, for Respondents 


BS wane Petition allowed. 
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Bakthavatsalam, J 
M.Reethammal v. State of Tamil Nadu. 


6th January, 1992 
W.P Nos 11762 of 1989 and 6693 of 1990 


Tamil Nadu Prıvate Colleges (Regulation), Rules 
(1976), Rule 11(4)(1) - Constitutional validuy - If 
offends Art 30 of the Constitution of India 


The right conferred by Art 30(1) of the Constitu- 
tionis the right to establish and administer educa- 
tional institutions of their choice by the minori- 
ties. The expression 'administer' in the context of 
Art.30(1) means the right to manage and conduct 
the affairs ofthe institution Ifsucha construction 
ıs made 1t would offend Art 30 of the Constitution 
(sic) May be, the teaching staff and non-teaching 
staffare different categories. But that will not take 
away the right of the minority college to admını- 
ster its affairs Whether it ıs teaching staff or non- 
teaching staff, all come under the administration 
of the college and the nght to administer will 
include the right to manage and conduct the 
affairs of the institution including the appoint- 
ment of non-teaching staff In the view of the 
Court, the principles laid down 1n Association of 
University Teachers v State of Tamil Nadu, 1990 
WuLR 51, will squarely apply to the facts of this 
case also It is true that the right conferred on the 
religious and linguistic minorities to administer 
educational ‘institutions of their choice 1s not an 
absolute right The right to administer is not the 
rıghttomeıcadmınıster However, in so far as the 
appointment of non-teaching staff ıs concerned, 
the Court ıs of the view that 1f the amendment is 
allowed to remain, 1t will be infringing the right 
guaranteed to the minorities under Art 30 of the 
Constitution Here ıs a case where Rule 17(4)(1) 
of Rules contemplates that seniority alone has to 
considered 1n matters of promotion for non-teach- 
ing staff, where merits and ability are approxi- 
mately equal ına minority institution. Surely this 
Imposition will curtail the freedom of choice of 
the minority institution, when it wants a person 
with merit and ability even in their non-teaching 
staff The court does not think a Rule can be made 


curtailing the right of the minority institution, 
stating that seniority alnne «hall he considered in 
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case of promotions When a minority institution 
would like to go by certain standards and norms in 
appointing non-teaching staff, that right should 
he of the widest amplitude and is untrammelled 
The Rule as framed with regard to non-teaching 
staffcannot stand for a minute for scrutiny of this 
Court in the light of Art 30 of the Constitution 
and also ın view of the principles ın an unreported 
decision in W A No 972 of 1990, dated 22 1.1991 
which considered the earlier decisions on this 
aspect of this Courtand the apex Court ofthe land. 
In view of the conclusion arrived at, the latter 
portion of Sub-rule 4(i) of Rule 17, as amended in 
GO Ms No 60, Education (RD) Department, dated 
20 1 1986 has to be struck down ın so far as it 
offends Art.30 of the Constitution 


K.Chandru and P Peppin Fernando, for Peti- 
toners 


P Gunaraj, Additional Government Pleader and 
RBalasubramaniam, for Respondents 
£ 


B.S Petition allowed. 


Ratnam, J 


Nesamony Transport Corporation Ltd. v 
Kochammal (Minor) rep. by her father and next 
friend T.Rajiah and others. 


22nd October, 1991 


C M A.Nos 324, 325, 391, 392 and 393 of 1986 
and Memorandum of Objections 1n C M A Nos 
„391 and 392 of 1986 


(A) Motor Vehicles Act (IV of 1939), Sec 110(1) -A 
tourist car and a Transport Corporation bus col- 
lided - Accident took place as a result of the collision 
- Two girls returning from schoolin the bus sustained 
serious juries - Victims made claim for compensa- 
tion - Transport Corporation made claim foi the 
loss of earning - Tribunal finding the accident was 
due to the rash and negligent driving of the drivers 
of the two vehicles - Held that a case of composite 
negligence was made out - Tribunal awarded 
compensation of Rs 19,000 and Rs 7,500 respec- 


Hvolv - Alen awarded damages ta the Trancnnast 
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| 
Corporation for the loss sustained due to the deten- 
tion of the bus for repairs - Appeal and Cross-appeal 
by the representative parties - Partly allowed 
(B) Motor Vehicles Act (IV of 1939), Sec 110(1) - 
‘Damage to property’, what ts - Expression has to be 
necessarily restricted to actual damages covered to 
the property - Cannot be expanded. 
Under Sec 110 of the Act, the State Government 
has been enabled to constitute by notification 
Accidents Claims Tribunal for the purpose of 
adjudication of claims for. compensation 'ın 
respect of accident involving of death of, or (11) 
bodily injury to persons arising out of the use of 
motor vehicles. Likewise, the Claims Tribunals 
have also been enabled to adjudicate upon claims 
for damages to any property ofa third party arising 
out ofthe useofthe motor vehicles Initially, there 
was some doubt that claims tribunals did not have 
the jurisdiction to adjudicate upon claims for 
compensation in regard to injury to property.and 
that was resolved by the amendment effected by 
Act 56 of 1969, which included adjudication of a 
claim for damages, to any property ofa third party 
arising out of an accident involving the use of a 
motor vehicle, as being within the scope of an 
adjudication by Motor Accident Claims Tribunals 
constituted. By the proviso, 1t was made clear that 
where the claim for damages to any property 
exceeded: Rs 2,000 an option was given to the 
claimants to have the matter brought up before a 
cıvıl court for adjudication and in such a case, the 
Claims tribunal was declared not to have yurisdic- 
ton to entertain any question with reference to 
such a claim 
However, on a careful consideration of the differ- 
ent views expressed in the decisions referred to 
already, the interpretation which commends itself 
to meis that the expression “damage to property” 
would take in only the monetary compensation to 
set right the actual damage caused to the property 
1n an accident involving the use ofa motor vehicle 
and nothing more The expression “damage to any 
property of a third party" has to be necessarily 
restricted ın 1t$ application to the actual damage 
caused to the property and cannot, in the absence 
of any indication ın Sec 110(1) of the Act, be 
expanded. The expression “damages” would 
cannot pecuniary compensation obtainable in an 
action for a wrong, which 1s a tort ın the case 
of motor vehicle accidents and when the language 
of the sectiqns is confined only to damages to 
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(underlining mine) any property, it cannot, as 1t is, 
be extended or expanded into damages under other 
heads and not necessarily restricted to property. 
No doubt, such an interpretation may leave a 
claim for damages, other-than that to property 
arising Out ofa motor accident for adjudication by 
a civil court, but that cannot be helped ın view of 
the languages employed in Sec 110(1) of the Act. 
If ıt was the intention of the legislature that dam- 
ages under all its different heads could be recov- 
ered in an action under Sec 110(1) of the Act 
before a Motor Accidents Claims Tribunal, suit- 
ablelanguage could.have been employed to that 
effect But having regard to the phraseology actu- 
ally employed, ıt ıs difficult to extend its scope by 
bringing under its coverage claims for damages 
other than actual damage to the vehicle involved 
in the accident and the tribunal was 1n error in 
having entertained the claim of Nesamony Trans- 
port Corporation in this regard. 


Mrs.Bhagırathı Narayanan and K.Padmanabhan 

"of M/s Kuran & Associates, for Appellants. 
V.Venkatachalam for Vijay Narayan, for Respon- 
dent. 


R.S ---  C.M.A Nos.324, 325, 391 and 
392 of 1986dismissed. Memo- 
randum of Cross-objections in 
C.M.A Nos 391, 392 of 1986 
allowed in part 

Mishra and 

Janarthanam, JJ. 


Binny Limited (Buckingham & Carnatic Mills), 
by its General Manager v. The Secretary to the 
Government of Tamil Nadu, Labour 
Department and others. 

27th September, 1991 
f W.P No 5102 of 1991 


(A) Words and Phrases - Malice - Malice ın law and 
malice in fact - Dıstınctıon. 

(B) Quasi-judicial authorities - Not taking into 
account matters which ought to have been taken 
into account or taking into account matters which 
ought not to have been taken into account while 
passing orders - Comnut mistake of law and act with 
malice of law 


1992] 


Bakthavatsalam, J 
M.Reethammal v. State of Tamil Nadu. 


6th January, 1992 
W.P.Nos.11762 of 1989 and 6693 of 1990 


Tamıl Nadu Prıvate Colleges (Regulation), Rules 
(1976), Rule 11(4)(1) - Constitutional valıdıy - If 
offends Art 30 of the Constitution of India 


The right conferred by Art 30(1) of the Constitu- 
tionis theright to establish and administer educa- 
tional institutions of their choice by the minori- 
ties The expression ‘administer’ in the context of 
Art 30(1) means the right to manage and conduct 
the affairs ofthe institution Ifsucha construction 
1s made ıt would offend Art 30 of the Constitution 
(sic) May be, the teaching staff and non-teaching 
staffaredifferent categories But that will not take 
away the right of thesminonity college to admini- 
ster its affairs Whether ıt ıs teaching staff or non- 
teaching staff, all come under the administration 
of the college and the right to administer will 
include the right to manage and conduct the 
affairs of the institution including the appoint- 
ment of non-teaching staff In the view of the 
Court, the principles laid down ın Association of 
University Teachers v State of Tamil Nadu, 1990 
Wit L R 51, will squarely apply to the facts of this 
casealso Itis true that the right conferred on the 
religious and linguistic minorities to administer 
educational institutions of their choice 1$ not an 
absolute right The right to administer 1s not the 
nghttomere administer However, in so far as the 
appointment of non-teaching staff is concerned, 
the Court is of the view that 1f the amendment 1s 
allowed to remain, it will be infringing the right 
guaranteed to the minorities under Art 30 of the 
Constitution Here 1s a case where Rule 17(4)(1) 
of Rules contemplates that seniority alone has to 
considered in matters of promotion for non-teach- 
ıng staff, where merits and ability are approxi- 
mately equal ın a minority institution Surely this 
imposition will curtail the freedom of choice of 
the minority institution, when 1t wants a person 
with merit and ability even ın their non-teaching 
staff The court does not think a Rule can be made 
curtaılıng the right of the minority institution, 
staung that seniority alone shall be considered in 
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case of promotions When a minority institution 
would like to go by certain standards and norms in 
appointing non-teaching staff, that right should 
he of the widest amplitude and 1s untrammelled 
The Rule as framed with regard to non-teaching 
staff cannot stand for a minute for scruuny of this 
Court ın the light of Art.30 of the Constitution 
andalso in viewofthe principles in an unreported 
decision 1n W A.No 972 of 1990, dated 22 1.1991 
which considered the earlier decisions on this 
aspect of this Court and the apex Court ofthe land. 
In view of the conclusion arrived at, the latter 
portion of Sub-rule 4(1) of Rule 17, as amended in 
GO Ms No 60, Education (RD) Department, dated 
20 1 1986 has to be struck down ın so far as ıt 
offends Art 30 of the Constitution 


K.Chandru and P Peppin Fernando, for Peti- 
tioners 


P Gunaray, Additional Government Pleader and 
R.Balasubramaniam, for Respondents 


BS Petition allowed. 


Ratnam, J 


Ncsamony Transport Corporation Ltd. v 
Kochammal (Minor) rep. by her father and next 
friend T. Rajiah and others. 


22nd October, 1991 


CM A Nos 324, 325, 391, 392 and 393 of 1986 
and Memorandum of Objections 1n C M A Nos 
391 and 392 of 1986 


(A) Motor Vehicles Act (IV of 1939), Sec 110(1) -A 
tourist car and a Transport Corporation bus col- 
hded - Accident took place as a result of the collision 
- Two girls returning from schoolin the bus sustained 
serious injuries - Victims made claim for compensa- 
tion - Transport Corporation made claim foi the 
loss of earning - Tribunal finding the accident was 
due to the rash and negligent driving of the drivers 
of the two vehicles - Held that a case of composite 
negligence was made out - Tribunal awarded 
compensation of Rs 19,000 and Rs 7,500 respec- 
tively - Also awarded damages to the Transpoit 
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Corporation for the loss sustained due to the deten- 
tion of the bus forrepaırs - Appeal and Cross-appeal 
by the representative parties - Partly allowed 

(B) Motor Vehicles Act (IV of 1939), Sec 110(1) - 
‘Damage to property’, what is - Expression has to be 
necessarily restricted to actual damages covered to 
the property - Cannot be expanded. 

Under Sec 110 of the Act, the State Government 
has been enabled to constitute by notification 
Accidents Claims Tribunal for the purpose of 
adjudication of claims for compensation in 
respect of'accident involving of death of, or (11) 
bodily injury to persons arising out of the use of 
motor vehicles Likewise, the Claims Tribunals 
have also been enabled to adjudicate upon claims 
fordamages toany property ofa third partyarising 
outofthe useofthe motor vehicles Initially, there 
was some doubt that claims tribunals did not have 
the Jurisdiction. to adjudicate upon claims for 
compensation ın regard to injury to property and 
that was resolved by the amendment effected by 
Act 56 of 1969, which included adjudication of a 
claim for damages, to any property ofa third party 
arising out of an accident involving the use of a 
motor vehicle, as being within the Scope of an 
adjudication by Motor Accident Claims Tribunals 
constituted By the proviso, 1t was made clear that 
where the claim for damages to any property 
exceeded Rs 2,000 an option was given to the 
claimants to have the matter brought up before a 
civil court for adjudication and 1n such a case, the 
claims tribunal was declared not to have jurısdıc- 
ton to entertain any question with reference to 
such a claim 

However, on a careful consideration of the differ- 
ent views expressed 1n the decisions referred to 
already, the interpretation which commends itself 
to me is that the expression “damage to property" 
would take in only the monetary compensation to 
set right the actual damage caused to the property 
in an accident involving the use of a motor vehicle 
and nothing more Theexpression “damage toany 


property of a third party" has to be necessarily: 


restricted ın its application to the actual damage 
caused to the property and cannot, in the absence 
of any indication in Sec 110(1) of the Act, be 
expanded The expression “damages” would 
cannot pecuniary compensation obtainable in an 
action for a wrong, which is a tort in the case 
of motor vehicle accidents and when the language 
of the sections 1s confined only to damages to 
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(underlining mine) any property, it cannot, as it 15, 
be extended or expanded into damages under other 
heads and not necessarily restricted to property. 
No doubt, such an interpretation may leave a 
claim for damages, other than that to property 
arising out ofa motor accident for adjudication by 
a civil court, but that cannot be helped 1n view of 
the languages employed in Sec. 110(1) of the Act. 

Ifitwas the intention of the legislature that dam- 
ages under all its different heads could be recov- 
ered 1n an action under Sec 110(1) of the Act 
before a Motor Accidents Claims Tribunal, suit- 
able language could'have been employed to that 
effect. But having regard to the phraseology actu- 
ally employed, it 1s difficult to extend its scope by 
bringing under its coverage claims for damages 
other than actual damage to the vehicle involved 
ın the accident and the tribunal was in error ın 
having entertained the claim of Nesamony Trans- 
port Corporation in this regard 


Mis.Bhagırathı Narayanan and K.Padmanabhan 


"of M/s Kurian & Associates, for Appellants 


V.Venkatachalam for Vijay Narayan, for Respon- 
dent. 


R.S -—- CMANO0s324,325,391land 
3920f1986dısmıssed. Memo- 
randum of Cross-objections in 
C M.A Nos 391, 392 of 1986 
allowed in part 

Mishra and 

Janarthanam, JJ. 


Binny Limited (Buckingham & Carnatic Mills), 

by its General Manager v. The Secretary to the 

Government of Tamil Nadu, Labour 

ci Department and others. 
27th September, 1991. 

W.P No 5102 of 1991 


(4) Words and Phrases - Malice - Malice ın law and 
malice in fact - Distinction 

(B) Quast-judicial authorities - Not taking into 
account matters which ought to have been taken 
into account or taking into account matters which 
ought not to have been taken into account while 
passing orders - Commit mistake of law and act with 
malice of law 


1992] 


Bakthavatsalam, J. 
M.Reethammal v. State of Tamil Nadu. 


6th January, 1992 
W P Nos.11762 of 1989 and 6693 of 1990 


Tamıl Nadu Prıvate Colleges (Regulation), Rules 
(1976), Rule 11(4)(1) - Constitutional validity - If 
offends Art 30 of the Constitution of India 


The right conferred by Art 30(1) of the Constitu- 
tionis the right to establish and administer educa- 
tional institutions of their choice by the minori- 
ties The expression (administer! in the context of 
Art 30(1) means the right to manage and conduct 
the affairs ofthe institution Ifsucha construction 
1s made ıt would offend Art 300f the Constitution 
(sic) May be, the teaching staff and non-teaching 
staffaredifferent categories Butthatwill not take 
away the right of the minority college to admini- 
ster its affairs Whether 1t 1s teaching staff or non- 
teaching staff, al] come under the administration 
of the college and the right to administer will 
include the right to manage and conduct the 
affairs of the institution including the appoint- 
ment of non-teaching staff In the view of the 
Court, the principles laid down in Association of 
University Teachers v State of Tanul Nadu, 1990 
Wii L R 51, vill squarely apply to the facts of this 
case also Itis true that the right conferred on the 
religious and linguistic minorities to administer 
educational institutions of their choice 15 not an 
absolute right The right to administer 1s not the 
nghttomere administer However, in so far as the 
appointment of non-teaching staff 1s concerned, 
the Court 1s of the view that if the amendment 1s 
allowed to remain, ıt will be infringing the right 
guaranteed to the minorities under Art.30 of the. 
Constitution Here 1s a case where Rule 17(4)(1) 
of Rules contemplates that seniority alone has to 
considered in matters of promotion for non-teach- 
ıng staff, where merits and ability are approxi- 
mately equal ın a minority institution Surely this 
imposition will curtail the freedom of choice of 
the minority ınstıtutlon, when it wants a person 
with merit and ability even in their non-teaching 
staff The court does not think a Rule can be made 
curtailing the right of the minority institution, 
stating that seniority alone shall be considered ın 
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case of promotions When a minority institution 
would like to go by certain standards and norms in 
appointing non-teaching staff, that right should 
he of the widest amplitude and is untrammelled 
The Rule as framed with regard to non-teaching 
staff cannot stand for a minute for scrutiny of this 
Court in the light of Art 30 of the Constitution 
and also ın view of the principles in an unreported 
decision in W A No 972 of 1990, dated 22 1.1991 
which considered the earlier decisions on this 
aspect of this Courtand the apex Court ofthe land. 
In view of the conclusion arrived at, the latter 
portion of Sub-rule 4(1) of Rule 17, as amended in 
GO Ms No 60, Education (RD) Department, dated 
20 1 1986 has to be struck down ın so far as ıt 
offends Art 30 of the Constitution 


K.Chandru and P Peppin Fernando, for Peti- 
tioners 


P Gunaraj, Additional Government Pleader and 
R.Balasubramanıam, for Respondents 


BS Petition allowed. 


Ramam, J 


Ncsamony Transport Corporation Ltd. v 
Kochammal (Minor) rep. by her father and next 
friend T.Rajiah and others. 


22nd October, 1991 


C M A Nos 324, 325, 391, 392 and 393 of 1986 
and Memorandum of Objections 1n C M A Nos 
391 and 392 of 1986 


(A) Motor Vehicles Act (IV of 1939), Sec 110(1) -A 
tourist car and a Transport Corporation bus col- 
lided - Accident took place as a result ofthe collision 
- Two girls retu ning from schoolin the bus sustained 
serious injuries - Victims made claim for compensa- 
tion - Transport Corporation made claim foi the 
loss of earning - Tribunal finding the accident was 
due to the rash and negligent driving of the drivers 
of the two vehicles - Held that a case of composite 
negligence was made out - Titbunal awarded 
compensation of Rs 19,000 and Rs 7,500 respec- 
tively - Also awarded damages to the Transport 
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Corporation for the loss sustained due to the deten- 
tion of the bus forrepaırs - Appeal and C! oss-appeal 
by the representative parties - Partly allowed 

(B) Motor Vehicles Act (IV of 1939), Sec.110(1) - 
“Damage to property’ , what is - Expression has to be 
necessarily restricted to actual damages covered to 
the property - Cannot bé expanded. 

Under Sec 110 of the Act, the State Government 
has been enabled to constitute by notification 
Accidents Claims Tribunal for the purpose of 
adjudication of claims- for compensation: ın 
respect of accident involving of death. of, or (11) 
bodily injury to persons arising out of the.use of 
motor vehicles. Likewise, the Claims Tribunals 
have also been enabled to adjudicate upon claims 
fordamages toany property ofa third partyarising 
outofthe use of the motor vehicles Initially, there 
was some doubt that claims tribunals did not have 
the: jurisdiction to adjudicate upon claims for 
compensation ın regard to injury to property and 
that was resolved by the amendment effected by 
Act 56 of 1969, which 1ncluded adjudication of a 
Claim for damages, to any property ofa third party 
arising out of an accident involving the use of a 
motor vehicle, as being within the scope of an 
adjudication by Motor Accident Claims Tribunals 
constituted. By the proviso, ıt was made clear that 
where the claim for damages to any property 
exceeded Rs 2,000 an option was given to the 
claimants to have the matter brought up before a 
cıvıl coürt for adjudication and in such a case, the 
claims tribunal was declared not to have jurisdic- 
ton to entertain any question with reference to 
such a claim 

However, on a careful consideration of the differ- 
ent views expressed ın the decisions referred to 
already, the interpretation which commends itself 
to meis that the expression “damage to property” 
would take in only the monetary compensation to 
set right the actual damage caused to the property 
in an accident involving the use ofa motor vehicle 
and nothing more Theé expression “damage to any 
property òf a third party” has to be necessarily 
restricted ın its applıcatıon to the actual damage 
caused to the property and cannot, in the absence 
of any indication in Sec 110(1) of the Act, be 
expanded The expression “damages” would 
cannot pecuniary compensation obtainable in an 
action for a wrong, which is a tort in the case 
of motor vehicle accidents and when the language 
of the sections is confined ónly to damages to 
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(underlining mine) any property, 1t cannot, as it is, 

be extended or expanded into damages under other 
heads and not necessarily restricted to property 

No doubt, such an interpretation may leave a 
claim for damages, other-than that to property 
arising oat ofa motor accident for adjudication by 
a civil court, but that cannot be helped in view of 
the languages employed in Sec 110(1) of the'Act 

If it was the intention of the legislature that dám- 
ages under all its different heads'could be recov- 
ered in an action under Sec 110(1) of the Act 
before a Motor Accidents Claims Tribunal, suit- 
able language could have been employed to that 
effect But having regard to the phraseology actu- 
ally employed, ıt 1s difficult to extend its scope by 
bringing under its coverage claims for damages 
other than actual damage to the vehicle involved 
ın the accident and the tribunal was in error in 
having entertained the claim of Nesamony Trans- 
port Corporation ın this regard 


Mrs Bhagırathı Narayanan and K.Padmanabhan 
“of M/s.Kurian & Associates, for Appellants 

V.Venkatachalam for Vijay Narayan, for Respon- 
dent. ; 


Pe 


RS ----  C.M.A Nos.324, 325, 391 and 
392 of 1986dismissed. Memo- 
randum of Cross-obyections in 
C M.A Nos 391, 392 of 1986 
allowed in part 

Mishra and 

Janarthanam, JJ. 


Binny Limited (Buckingham & Carnatic Mills), 
by its General Manager v The Secretary to the 

Government of Tamil Nadu, Labour 
Department and others: 


b W P.No 5102 of 1991. 


' 1 ' x tN 
(A) Words and Phrases - Malıce - Malıce in law and 
malice in fact - Distinction 
(B) Ouaşıyudıcıa! authorities - Not taking into 
account matters which ought to have been taken 
into account or taking into account matters which 
ought not to have been taken into account while 
passing orders - Commut mistake of law and act with 
malice of law 
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When matters which they ought to have taken into 
account are not taken into account by them or 
when matters which should not be taken into 
account are taken into account by them, it 1s 
generally recognised that 1n making the order, 

quasi-judicial authorities commit mistake of law 
and act with malice ın law Some act done with 
actual malicious intention 1s different from an act 
stricken with malice in law. Whereas the former 1$ 
a bias called malice in fact, the latter 1s a malice in 
the legal sense 

(C) Industrial Disputes Act (XIV of 1947), Sec 25- 
O(2) - Application to close company - Right of 
hearing under - Persons financing the company, 
creditors who advanced in public money, sharehold- 
ers of the employer company are all persons inter- 
ested and entitled to be heard. 

Sub-sec (2) of Sec 25-O enjoins the appropriate 
Government (here the Commissioner), to give a 
reasonable opportunity of being heard not only to 
the employer and the workmen, but also to others 
interested in such closure Industrial Develop- 
ment Bank of India and the State Bank of India 
were such persons interested 1n the closure It 
were they who were financing the Mills there were 
some problems in extending the financeas alleged 
by the petitioner Management and it were they 
whoapproveda package Once themeaningofthe 
interest ofthe publicis correctly understood, 1n no 
case of closure those who are members of a public 
limited company (shareholders) or those who are 
creditors and that too creditors who advanced 
only public money will be persons interested. Unless 
' they are noticed and opportunity of being heard is 
given to them whether individually or 1n a repre- 
sentative capacity, the requirement of law will not 
be fulfilled 

(D) Industrial Disputes Act (XIV of 1947), Sec 25- 
O - Application under - Nature of - If an industiial 
dispute - Right of the employer to close down an 
industrial undertaking - Restrictions 

An application under Sec 25-O of the Industrial 
Disputes Act, 1947 ıs not in the nature of an 
Industrial Dispute. ‘Industrial Dispute’ has been 
defined to mean any dispute or difference between 
employers and employees, workmen which is 
connected with the employment or non-employ- 
ment or the terms of employment or with the 
conditions of labour of any person A proceeding 
under Sec 25-O does not relate to any dispute or 
difference between the employers and employers 
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or between employers and workmen or between 
workmen and workmen which 1S connected with 
theemployment or non-employment or the terms 
ofemployment orwith the conditions of labour of 
any person. Closure of an industrial undertaking 
is inherent as held by Courts 1n India in the right 
of the employer under Art 19(1)(g) ofthe Constı- 
tution of India Some reasonable restrictions, 
however, are spelt out upon such exercise of the 
freedom by the employer by giving the appropriate 
Government (Commissioner of Labour in the 
instant case), the power to examine the genuine- 
ness and adequacy, of the reasons stated by the 
employer and to take notice of the interests of the 
general public and all other relevant factors 
before grantıng or refusing to grant to close the 
industry 


AK Sen, Senior Counsel for T S Gopalan, P Ibrahim 
Kalıfulla and S Ravindran, for Petitioner 

The Advocate General, dssisted by R Rajagopal, 
Special Government Pleader for Respondent No.1 
N.G R.Prasad and Ms R Vaıgaı for M/s Row and 
Reddy, for Respondent Nos 3 and 4. 

P Narasimhan, Senior Central Government 
Standing Counsel, KParasaran, Senior Counsel 
for Mohanparasaran and V Sridevan, Senior 
Counsel, for Respondents 


BS ---- Petition allowed/Directions given, 


S Nainar Sundaram, Actg CJ and 
Somasundaram, J 


The Tamil Nadu Electricity Board Retired 
Officials Association represented by its 
Secretary v Tamil Nadu Electricity Board 
represented by its Chairman. 


7th January, 1992 l 
W A No 14601 of 1991 


Constitution of India (1950), Art 226 - Delay and 


latches - Effect of - Petitioner found could not be 


denied relief on ground of delay and latches - Relief, 
if can be restricted or mutilated. 

The petitioner Tamil Nadu Elecincity Board Retired 
Officials Associauon filed a petition to direct the 
Tamil Nadu Electricity Board to give credit to 


4 


16 


work charged service and OSS Service of 
employees who retired before 20.8 1979 for pur- 
pose of pension The learned single Judge who 


allowed the writ petition ordered confirming the - 


date ofentitlement forarrears from the dateof the 
petition, 7 e, 25 4 1988 because of delay in filing 
the petition. In appeal, 

Held: when once it has been found that the peti- 
uoners could not be denied the reliefs on the 
ground oflatches, there cannot be a mutilation of 
the reliefs on the ground ofdelay ın the disposal of 
the writ petition. That will be a very harsh rule, 
because no litigant need be put to prejudice on 
account of any act of Court. When the principle 1s 
remembered, there 1s no justification for denying 
the pensionary benefits. 


Ms R Vaigat for M/s Row and Reddy and Poornima 
Madavan, for Appellant 
R Muthukumaraswamy, for Respondent 


BS , ---- Appeal allowed 
Ratnam, J 
R.Manonmani v 
T Kaliamurthi and others. 
22nd October, 1991 


C M A No 805 of 1986 


Motor Vehicles Act (IVof 1939), Sec.110- Children 
Act (LX of 1960), Secs 2(g), (4) and 2(1) - Motor 
accident - Victim a boy aged about 14 years - Ifa 
child contributory negligence, if can be negatived on 
that ground alone 

From the school certificate relating to ‘R’ (the 
deceased), it is clearly established that on the date 
of the accident, he was nearly 14 years of age 
Presumably, on account of this, learned counsel 
for the appellant was emboldened to rely upon the 
definition of ‘child’ occurring 1n Sec 2(g) of the 
Act However, this definition would not be ofany 
assistance, for that had been enacted for the pur- 
pose of the Act, the object of which, 1t to provide 
for the care, protection, maintenance, welfare, 
training, education and rehabilitation of neglected 
or delinquent children The expressions ‘delin- 
quent child’ and ‘neglected child’ have been 
defined under Secs 2(]) and 2(1) of the Act From 
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this, ıt ıs clear that the definition of a ‘child’ a 
‘delinquent child’ and a ‘neglected child’ occur- 
Ting in the Act have been enacted for the purpose 
of giving effect to the provisions of that Act, 
providing for the education and rehabilitation, 
among others of neglected or delinment children, 
as defined in that Act Having regard to the pur- 
pose for which the Act had been enacted, the 
definition therein, with reference to a ‘child’ can- 
not be pressed into service to claim that the 
deceased 1n this case was a child and could not, 
therefore, be held to have contributed to the 
accident by his own negligence. Merely on the 
basis of age, a conclusion regarding the contribu- 
tory negligence cannot be arrived at, but that 
would depend upon the facts, circumstances and 
the evidence-available 


Miss V.Sumathi, for Appellant 
K.Ranganathan, for Respondents 


B.S ---- Appeal allowed in part 
Srinivasan, J 
Gnanambal v 
Perumal Pillai. 
9th January, 1992 
CR P No 2417 of 199]. 


Civil Procedure Code (V of 1908), Secs 48, 153, 
Or 6, Rule17 - Lumitation Act (IX of 1908), Art 182° 
- Execution petition pending - Prayer for amendment 
of petition for attachment of properties included - 
Limitation for. . 

Solongas the execution petition 1s pending and it 
has been filed within time, 1tis open to the decree- 
holder to have the process of execution carried out 
by attaching the properties of the jJudgment-debtor 
There 1s no separate period of limitation for a 
prayer for attachment. If the execution petition 1s 
within the period of limitation, any prayer for- 
enabling the court to carry out the execution and 
realise the fruits of the decree 1s not subject to any 
period of limitation. Such a prayer can be made so 
long as the execution petition 1s pending. Even 
otherwise, the execution petition can certainly be 
amended even if the relief sought 1s barred by 
limitation. 


1992] 


(B) Civil Procedure Code (V of 1908), Sec 115 - 
Order of lower court in the interests of Justice - The 
lower cout below has no jurisdiction to pass such 
order - Whether High Court can interfere with such 
orders 

It ıs seen that the Judgment-debtor has kept the 
decree-holder ın abeyance for nearly 21 years by 
now and prevented him from executıng the 
decree In such circumstances, this Court refuses 
to exercise 1ts discretionary power under Sec.115, 
Civil Procedure Code A bench of this Court 1n 
SN Kuha v P P.I Vauhyanathan, 1983 T L N J. 1, 
that 1f the order of the court below is ın the 
interests of justice, the court can refuse to inter- 
fere under Sec 115, Cıvıl Procedure Code Even if 
the court below had no jurisdiction to passsuch an 
order Applying that principle the court holds ın 
this case that theorder ofthe court below does not 
warrant any interference as Justice has been done 
to the decree-holder 


V Knshnan, for Petitioner. 
M N Padmanabhan, for M N Muthukumaran, for 
Respondent. 


BS ---- Petition dismussed. 
Srinivasan, J i 
S Jubodabai v 
Lakshmi Ammal. 
7th January, 1992 
A A.O No 1090 of 1991. 


Civil Procedure Code (V of 1908), Or 21, Rules 95 
and 101 - Order under Or 21, Rule 98, when can be 
treated as decree - Earlier dismissal order of - An 
order made that the petitioners counsel reported no 
oralevidence - Whether a decree - Subsequent applı- 
cation for removal of obstruction - Whether main- 
tainable 

Or 21, Rule 98 contemplates an adjudication of 
the questions referred to the Rule 101, Civil 
Procedure Code unless an order amounts to an 
adjudication, it cannot be treated as a decree and 
no appeal can be filed against 1t. In the present 
case, the order of dismissal is only on the footing 
that the petitioners counsel reported no oral evı- 
dence It is not an order 1n any sense or the terms 
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within the meaning of Or 21, Rule 98, Civil Proce- 
dure Code. Hence, it has to be treated only as a 
closure of the âpplıcatıon for statistical purpose. 
By filing the present application for removal 
obstruction the decree-holders are only remind- 
ing the executing court ofits duty to adjudicate the 
question and decide the matter one way or the 
other. Its really in effect an application for revival 
of the earlier application and continuation of the 
same inthe eye oflaw The present application for 
removal of obstruction 1s maintainable 


K.Ravıchandrababu, for Appellant 
K. Sampath, for Respondent 


BS 


Appeal dismissed. 


Lakshmanan, J 


Sree Arvindh Steel (P) Ltd., Tiruchirapalli v. 
M&.Trichy Steel Rolling Mills Ltd., 
Ei Tiruchirapalli. 


7th January, 1992 


Com.Appln Nos 1028 and 2266 of 1991 in 
Com Petn No 69 of 1991. 


Companies Act (I of 1956), Secs 433(e), 434 and 
439 - Petition to wind up company adnutted - Peti- 
tion forrevocation of order - Grounds for - Bona fide 
defence whether a ground - Quesnons of counter 
clam the bona fides - Inference of inability to pay on 
part of company or not - Whether can be gone into by 
company court before hearing winding up petition - 
Debt claimed found bona fide - No dispute about 
debt.- Revocation - Whether can be asked for 

Its the view of the court that the prima facie, bona 
fide defence cannot be a ground for revoking the 
admission of a winding up petition No doubt, the 
court has ample powers 1n appropriate cases for 
revoking the order of admission of the winding up 
petition. These may be extraordinary cases where 
the company court may revoke the order ofadmis- 
sion of the winding up petition Without being 
exhaustive, such ground could be gross abuse of 
process of court or the company petition has been 
filed with mala fide intention as a means to realise 
debts due from a company The fact that the 
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respondent may have a bona fide defence cannot 
bea ground for revokingan order of admission It 
can only be a ground of defenee, to the main 
winding up petition. Admittedly, the respondent 
owes a sum of Rs 45,12,420 23 as could be seen 
from the averments contained in the plaint ın 
OS No 480 of 1981 filed in the Court of the Sub- 
ordinate Judge of Tiruchirapalli It ıs no doubt 
true that the respondent makes a counter-clarm 

The question as to whether the counter-claim put 
forward the respondentis bona fide and whetherit 
would constitute valid excuse for non-payment of 
the admitted amount and whether inability to pay 
on the part of the respondent will have to be 
inferred or not are all matters which require deci- 
sion at the time of final disposal of the main 
company petition No decision has been cited at 
the bar to show that these aspects can be gone into 
by a company court even at the threshold before 
hearing the main winding up petition It 1s not 
open to the respondent to ask for revocation of the 
order of admission because when notice was 
ordered on 2 8 1981 after admitting the winding 
up petition, the court was fully satisfied that the 
debt claimed by the petitioner was bonafide Even 
now there 1s no dispute about the debt of the 
respondent company to the petitioner to the tune 
of Rs 45,12,420 23 P Hence, it is not open to the 
respondent to ask for revocation of admission 
when there 1s no dispute about the debt claimed in 
the company petition 


C Harıkııshnan for S Byravan and N P Kumar, for 
Applicant 
T Raghavan and T K Seshadrı, for Respondent 


BS ---- Petitions dısmıssed. 
Nainar Sundaram and 
Thanikachalam, JJ 
M.D.Govindarajan v 
State of Tamil Nadu. 
29th October, 1991 
W A Nos.631 and 632 of 1988 


Land Acquisition Act (I of 1894), Sec 11(1) - First 
proviso (introduced by Act LXVIII of 1984) - Award 
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under provisos -Approval of State Government or of 
such officer as the appropriate Government may 
authorise necessary - Award passed without such 
approval - Unsustainable - Acquisition proceedings 
cannot be proceeded with 

Under the first proviso to Sec.11(1), no award 
shall be made under Sub-sec 1 of Sec 11, without 
the previous approval of the appropriate Govern- 
mentor ofsuch officer as the appropriate Govern- 
ment may authorise in this behalf Under the 
second proviso, it shall be competent for the 
appropriate Government to direct that the 
Collector may make such award without such 
approval in such class of cases as the appropriate 
Government may specify In the present case, the 
appropriate Government 1s the State Govern- 
ment Oneofthe objects and reasons for introduc- 
tion of the amendments appears to be that pendency 
of acquisition proceedings for long periods, often 
causing hardship to the affected parties and ren- 
dering unrealistic the scale of compensation 
offered to them, should be avoided and as a meas- 
ure for fresh assessment, the Collector 1s required 
before making the award, to obtain the previous 
approval of the appropriate Government or any 
officer of that Government authorised in this 
behalf Thecourtdoes not think that theobtaining 
ofthe previous approval can be skipped over and 
as per the express language of the first proviso 
introduced, a breach ofthe requirement ofobtain- 
ing previous approval will vitiate the passing of 
the award By the 1nfirmities suffered in the pass- 
ing of the award 1n the proceedings under the Act 
prosecuted against the petitioners and taking note 
of which infirmities the awards will have to be 
struck down, the proceedings under the Act could 
not be prosecuted at all against the petitioners on 
the basis of the notification under Sec 4(1) and the 
consequence declaration under Sec 6 of the Act, 
so as to pass any fresh awards, because the amend- 
ments to Sec 6 and introduction of Sec 11-A into 
the Act by Act 68 of 1984 will come into play 


M Raghavan, Senior Counsel for G Natarayan, for 
Appellants. 

P Rajamanickam, Government Advocate, for 
Respondents. 
BS Appeals allowed. 
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Bakthavatsalam, J 
R.Ponnusamy v. 
The Registrar, Anna University. 

24th October, 1991 
W P No 2873 of 1990 
Constitution of India (1950), Aits.16 and 226 - 
Righrunder Art 16- Selection Comnuttee consisting 
of educationists and Academicians selecting a 
particular person for a post - High Court, if can 

interfere with such selection 


Itis well settled that the right under Art 16 of the 
Consutution of India is only to that a person 
should be considered for the appointmént and he 
cannot insist that he should be appointed The 
second respondent has bcen considered by the 
selection committee and the selection committee 
consisted of Educauonısıs and Academicians, well 
versed ın subjects and it is not for this Court to, sit 
ın appeal to interfere with the decision of the 
selection committee with regard to the suitability 
of thecandidate for that particular post In educa- 
tional matters, it is for the authorities concerned 
to decide about the suitability of the candidates it 
1s for the courtsıttıngunder Art 226 of the Consti- 
tution of India to decide such issues there 1s 
infringement of fundamental rıght and also 
violative of Arts.15 and 16 of the Constitution 


M.Venkatachalapathy, for Peutioner 
Subbiah for M/s Row and Reddy, for Respondent 


BS Petition dismissed 


Janaithanam, J 


Samikkannu v. 
Raju. 

25th October, 1991. 
d CM A No 320 of 1985 


Civil Proceduie Code (V of 1908), O,41, Rules, 23, 
24 and 27 - Remand - Lowe Appellate Court 
remanding matter to tial Couit on ground of non- 
examination of expert as to claim of forgeryset out by 
the parties and non-consideratton of plea of benamı 
- Lower Court comung to conclusion that signatuie 
in disputed document was forged on the basis of 
evidence and cucumstances available on record - 
Remand order if can be sustained 
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Held.- The opinion received by court on the dis- 
puted signature reveals that it ıs a forged one But 
the trial court did not at all base its conclusion 
solely onsucha report Ifsuch anopinion is taken 
Into account, the conclusion arrived at is not at all 
sustainable in the absence of the examination of 
the Expert, for the simple reason that the report 
expressingsuch an opinion has not been proved in 
the manner allowed by law. But what the trial 
court had done was that 1t had taken into account 
plethora of evidence and circumstances available 
on record, as reflected ın paragraphs 26 and 28 of 
its judgment to come to the conclusion that the 
Signature ın the disputed document 1s a forged 
one In such a situation, it 1s very well open to the 
lower appellate court to have rendered its finding 
on the materials so available without the matter 
being remanded to the trial Court for considera- 
tion afresh, on the fact of the provisions adum- 
brated under O 41, Rule 24, C P C., which pre- 
scribes that where the evidence upon the record 
the sufficient is to enable the Appellate Court to 
pronounce judgment, the Appellate Court may, 
after resettling the issues, if necessary finally 
determine the suit notwithstanding that the judg- 
ment of the Court from whose decree, the appeal 
ıs preferred has proceeded wholly upon some 
ground other than that on which the appellate 
Court proceeds As such, the remand order of the 
lower Appellate Court, is, on the face of if, per- 
verse. 


This apart, the fulcrum of the case of the respon- 
dents/defendants 1s based upon the plea of 
benamı, ın the sense of the suit property having 
been purchased by Raju ın the name of the mater- 
nal uncle Chinnathambi It appears that such a 
defence does not appear to be permissible on the 
face of certain salutary provisions made under 
Sec 4 of the Benami Transactions (Prohibition) 
Act, 1988 If the provisions of the said Act are 
made applicable, then there 1s no need for the 
lower Appellate Court to consider the correctness 
or otherwise of the question of benami 


S M Loganathan, for M.Venkatachalapathy, for 
Appellant 
T P Sankaran, for Respondent 


BS 


Appeal allowed. 
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Janarthanam, J 


g Jayakanthi Rathinasabapathy v 
G.S.R. Prasad. 


Ist November, 1991 
3 C R P No.2616 of 1990. 


Civil Procedure Code (V of 1908), O 6, Rule 17 - 
Amendment of plaint - Suit for specific performance 
of agreement to sell immovable property - Pleading 
silent as to averment that plaintiff was ready and 
willing to perform his part of the contract - Applıca- 
tion for amendment of plaint to include averment -. 
Whether can be allowed. 


The first respondent in the civil revision petition 
filed the in O S No 643 of 1986 on the file of the 
first Additional Sub-Judpe, Pondicherry seeking 
specific performance of an agreement to sell 
immovable property. The plaintiff did not choose 
to make any specific pleading in the plaint that he 
was ready and willing to perform his part of the 
contract. The defendant also did not spell out in a 
categorical fashion in his written statement that 


the non-incolporatıon of the above amendment _ 


was fatal in the case. Trial commenced and the 
course of the examination of the plaintiff the 
lacuna was found that the plaintiff filed I A.No 1582 
of 1989 on 17 7 1989 for amendment of the plaint 
It was objected to but the amendment application 
was allowed In revision petitioner contended that 
there was no cause of action for the suit without 
the amendment and that the amendment would 
introduce a new cause of action 


Held:- ït cannot be stated, ın the case on hand, but 
the amendment sought for and allowed by the 
court below, introduced any fresh cause of action 
and all that the plaintiff sought to do was to 
complete the cause of action foi specific perform- 
ance for which 1¢clief he had already been prayed 
foriand hence no question of causing any injustice 
to the first defendant on that account would arise 


T.Dhanyakumar, for Petitioner 
T.R Rajaraman, for Respondent 


BS. Petition dismissed. 
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Janarthanam, J. 
Hastijnal v 
í A.Arjunan. 
Ist November, 1991 
A A O No.830 of 1985 


(A) Workmen's Compensation Act (VIII of 1923), 
Sec 2(1) (n) and Sch II - Employee in a partnership 
firm - Payment on daily basis - Provided with work 
for 24 days in a month - If a woikman 


A cursory perusal of the salient provisions adum- 
brated under Sec.2(1)(a) and the enumerated 
category of persons 1n Sch II of the Act would 
clearly indicate that the injured workman 1s defi- 
nitely coming within the four corners ofthe afore- 
said provisions as a ‘workman’ 


(B) Workmen’s Compensation Act (VIII of 1923), 
Sec.4(1)(c) and Sch I Part II, Entry 26 and Sch IV - 
Workman sustaining. injury in left eye due to 
spilling of acid, in course of employment and losing 
vision in left eye - Workman claiming Rs 7,560/- as 
compensation - Commissioner. for worikmen's 
Compensation gıvıngırat Rs 13,440 - If sustainable, 


Held - The fact that the workmah claimed a com- 
pensauon of Rs 7,560 by itself 15 not sufficient to 
club the order of the commissioner, as being per- 
verse ın the sense of grantıng compensation ına 
sum much more than what the workman had 
claimed A poor workman who committed a mis- 
take in claiming compensation in a Sum less than 
that to which he would be legitimately entitled, 
will not, however, debar the commissioner from 
awarding a compensation in a sum to which he 1s 
legitimately entitled to under the provisions of the 
Act. But then the fact remains that the Commis- 
sioner was not at all empowered to grant compen- 
sation ına sum not warranted by the provisions of 
the Act Itis to be mentioned here that the Sch I of 
the Act contains two parts, Part I, containing list 
of injuries deemed to result 1n permanent total 
disablement and Part I] containing list of injuries 
dcemed to result ın permanent partial disable- 
ment. There are six entries under Part I and 48 
entries under Part IL The entries in both the 
categories enumerate the various kinds of injuries 


1992] 


susceptible of being sustained, as a result of the 
accident arising ın the course of employment 

According to theworkman, he lost the vision only 
ın his left eye. The evidence of the doctor A.W.2 is 
also to the same effect of course, the doctor would 
refer to the injury, he sustained as 1f grievous 
nature That such an opinion emerged from the 
doctor is obviously, as a result of the injured 
workman having been an in-patient in the hospital 
for morc than two months as deposed by him The 
Injury sustained by the workmen, if at all, would 
come under Entry 26 of Part I] of Sch I and the 
injury described under that entry is to the follow- 
ing description 1 Loss of vision of one eye, with- 
outcomplicauons or disfigurement ofeye ball, the 
other being normal The evidence of the Doctor 
A W 2, would unmistakably point out that the 
injured workman i$ having full vision of his right 
eye and what all he has stated was that he lost vision 
on one of hıs cycs, namely lett eye Hc did not even 
demur that there was any disfigurement of the eye 
bell In such circumstances, one can be dóubly 
certain that the injuries sustained by the worker 1s 
one, which is falling within the four corners of 
Entry 26 of Part IL of Sch I The percentage of loss 
ofearning capacity forsuch an injury is given in the 
third columnat 304€ Sec 4and Sch IV providethe 
necessary method with the percentage of loss of 
earning capacity, as had been provided in the third 
column of Part II of Sch I, as guidelines for com- 
putation of the amount of compensauon for the 
injury sustained by the workman in the course óf 
hisemployment The injured workman in the case 
on hand, as already stated, was having a monthly 
emolument of Rs 288 For the salary group of 
workmen ranging from Rs 200 to 300 per mensem, 
the amount of compensation payable for 
permanent total disablement ıs tined at Rs 25,200 

As already referred to, the injured workmen, 
having sustained injury on his left eye, resulting 
in the loss of vision of one eye, the percentage ot 
loss of earning capacity 1s 30% under Entry 26 of 
Part II of Schedule The compensation awardable 
to the injury sustained by him is to be calculated 

at 3076 of Rs25,200 which will work out to 

Rs 7,560 thc amount exactly claimed by the work- 
man ın his petition. As such, the compensation 

awarded by the Commussioner for workmen's 

compensation 1s a sum of Rs.13,440/- which is not 
at all substantiable and the same has to be modi- 
fied 1n a sum of Rs.7,560. 
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PR P K.Venkata Subramaniam, for Appellant. 
R Ganesan, for Respondent. 


BS ---- Appeal allowed. 
Venkaiaswamı and 
Abdul Hadı, JJ 

j A.Swaminathan v. 


The Official Trustee of Madras. 


7th Novemba, 1991 
O S A Nos 211 and 262 of 1986 


Trusts Act (11 of 1882) - Composite trust - Definite 
shaies reserved for public trust in favour of charities 
and private trust in favour of named individuals - 
Apportionment of trust properties between the pri- 
vate beneficiaries and public charities - If can be 
made 

No doubt referring to the trust deed the entire 
properties of the trust shall vest in the trustees and 
theyshall keep and preserve in tact Butin the best 
interest of the trust, the sale of certain properties 
ofthe trust has been upheld by this Court, it having 
granted sanction for the said sale Likewise in the 
interest of the trust which i5 a composite one, if the 
trust properties are apportioned between the 
publicand private trust for a better management, 
1t will not be anything wrong or impermissible ın 
law, particularly in the light of the principles laid 
down in Subramanyam v Yagnanarayaniah, (1971)1 
M L J 46, Sridai Jew v Maundra, A I R. 1941 Cal. 
272, Khaw Juo Jeang v. Kjaw Joo Chye, A I R. 1942 
PC 28, Muffakham Jah v Mu Baikat Alı Khan, 
AIR. 1989 A P. 68, only with a view to keep and 
preserve the properties in tact and sound condi- 
tion and good repair, the above said apportion- 
ment is thought of 


G Subramanıam, Senior Counsel, for T Viswanatha 
Rao, for Appellants 
O.V Balasami, for Respondent. 


BS Appeals orde ed. 
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Mishra and 
Swanudurat JJ 


Tamil Nadu Frcedom Fighters Association 
(Regd) rep. by its President, Dalavai v 
The Government of Tamil Nadu. 


19th November, 1991. 
W A No 548 of 1991 


Constitution of India (1950), Part IV and 411.45 - 
Directive principles of State Policy - Must be in 
public interest - Law opposed to du ective principles 
of state policy - Courts if can strike down - Tanul 
Nadu Prohibition Amendment Act XII of 1990 - If 
Vahd , 


As Per Mishra,J - Courts ın India found that 
something which is opposcd to public interest 


cannot be claimed as a right by a citizen under 
Art 19 of the Consutution The Supreme Court 
has said that freedom of trade, business or com- 
merce cannot extend to freedom to indulge in 
crimes or to act against public interest If such 
would be not the rule, there may be many who 
would not see anything immoral in prostitution, 
slavery or bonded labour It is obvious that the 
State has to play a role by imposing reasonable 
restriction and if restrictions are warranted by the 
call of the interest of the public, Court shall find it 
justifiable If the State takes a reverse role and 
decides to revive or legalise prostitution, one may 
come and say that it 1s without the law making 
competence of the State Legislature and Parlia- 
ment and since 1t i$ without the Legislative com- 
petence Courts would strike off without any demur 
Once this legal position is understood, it 1s no 
more in doubt, and that widespread consumption 
of liquor has been noticed as an evil, it has to be 
conceded that anything done to encourage the 
production and trade in liquor will be opposed to 
publicinterest Onecan understand aState taking 
shelter under the directive principle of the State 
policy to escape any challenge to legislation The 
question in the instant case 15 not whether the 
Courtcan direct the State to implement thc direc- 
tive principle of State policy but whether the State 
can ignore the directive principle and make a law 
which is opposed to the State policy There can be 
no State policy which ts opposed to public inter- 
est. Everything which 1s in consonance with the 
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directive principle of State policy in Part 4 of the 
Constitution. must ordinarily be in the public 
interest As a corollary, something done which 1s 
opposed to the directive principle of State policy 
must be said to have been done against the public 
interest No authority, whether legislature, 
Executive or Judiciary can do a thing which 1s 
opposed to public interest If the Legislature in 
the instant case 1s found to have made a law which 
1s opposed to the directive principle of State pol- 
icy, why the Court cannot say that it has made a law 
which it cannot make 


R Kushnamuithi, Senior Counsel 
cuiae, appointed by Court 
R R Dalavat, Appellant party ın person 


as anucus 


M A Sadanand, Government Pleader, for 
Respondent 
BS. ee Appeal allowed. 


Venkataswamı and 
Abdul Hadi, JJ 


The Appropriate Authority, Government 
of India, Office of thé Appropriate 
Authority, Income-tax Department, Madras v 
= Narcsh M. Mehta. 
19th December, 1991 
W A No 128 of 1991 


(A) Income-tax Act (XLIII of 1961), Sec 269-UD 
and 269-UL - Power unde) - Enhe: to the purchase 
the property agreed to be sold orto issue no objection 
certificate - If implies a power not to exercise enhe 
of the poweis 

(B) Consutution of India (1950), Art 136 - Special 
leave petition against oda of High Court - Dis- 
nussal of, by Supreme Count - Effect - Court if 
affirms decision of High Comt 


When the Supreme Court dismisses the special 
leave petition without assigning any reason, there 
maybe scope for saying that the Supreme Court 
has not, by such non-speaking order, affirmed the 
decision by accepung all the reasons given by the 
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High Court, But, where the Supreme Court gives 
its opinion that the conclusion reached by the 
High Court is correct and dismisses the special 
leave petition, then it cannot be said at all that the 
Supreme Court has not affirmed the decision of 
the High Court 


(C) Income-tax Act (XLIII of 1961), Chapter XX- 
C, Sec 269-UD UL, proviso, Order under, declining 
to purchase the property agieed to be sold and also 
declining 10 issue no objection certificate - High 
Court quashing the order - Income-tax authonties 
whether to be given an opportunity to pass a fesh 


orderregaiding piesciipivepowei after time-limutof - 


two months had expu ed. 


Held - Even ın the impugned order, it 1s specifi- - 


cally concluded as follows It is regretted that we 
are unable to either make an order of purchase 
under Sec 269 UD (1) or issue a certificate of no 
objection as contemplated under Sec 269 UL, So, 
when the appellant has already concluded thatit is 
unable to make the purchase, it cannot be given a 
fresh opportunity to consider and pass fresh order 
regarding purchase That apart, the first proviso 
to Sec 269 UD (1) of the Act, specifically states 
that no order for the purchase by the Central 
Government shall be made after the expiration of 
a period of two months from the end of the month 
in which the abovesaid statement was received by 
the Appropriate Authority Even taking into 
account the statement in Form No 37-I that was 


submitted for the sccond ume on 23 3 1990, the . 


said period of two months expired by 22 9 1990 
itself The writ petiuon was filed only subsequently 
1n October, 1990, if at least the writ petition was 
filed prior to the expiry of the said period and this 
Court had granted stay of further proceedings 
within the said two monthsiperiod it can be argued 
that a further ume should be granted by theCourt 
when it disposes of thewrit petition But thatis not 
the case here 


Mrs Nalını Chidambaram, Senior Counsel for 
NV Balasubıamanıam and C V Rajan, for 
Appellant 

K.C Rayappa, for Respondent 


BS Appeal dismissed. 
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Mishia and 
Swamıduraı, JJ. 
D.A.Swamy v 
S India Mcters Ltd., Ambattur Estate, 
Madras. 
26th November, 1991 
OS A No 215 of 1984 


Companies Act (I of 1956), Sec 391 - Class of 
members - How constituted - Group having com- 
mon interest. and those interest are in conflict 
with intention of such group, if can be treated as 
one class 


To constitute a class, members belonging to the 
class must form a homeogenous group with com- 
monality of interest and those who have such 
common interest, thus must be found to consti- 
tute oneclass, whereas those whose interest are in 
conflict with the interests of such a group have to 
be treated as a separate class 


P Rajamanickam, for Appellants 
A K. Mylsamy, for Respondent 


BS Appeal allowed. 


K Venkataswanu, J 


Canara Bank, Aduthurai v 
Asha Enginccring and Company 


20th December, 1991 
CR P No 2871 of 1985. 


Civil Procedure Code (V of 1908), O 24, Rule 14 - 
Money deciee containing a charge over movable 
pıoperties for realisation of amount decreed - If can 
be put into execution 


Held - In the instant case, the charge was created 
under the decree over movable property and not 
ımmovable property Further, the respondents 
admitted the liability and on that basis, the decree 
was passed The ratio laid down in 69 M LJ 854 
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relates to 1mmovable property, and the ratio laid 
down in 49 M.L J 490, though related to ımmov- 
able property directly helps the petitioner herein 

The Court, therefore, holds that the decision in 69 
M LJ 854 1s distinguishable on facts and on the 
facts of this case, the decree 1s executable and the 
view taken by the Court below in the light of the 
ratio laid down in 49 M.L J 490and I L R (1933) 
60 Cal 1467, cannot be sustained 


K Srinivasan, for Petitioner. 
B Kumar, for Respondents 


BS. Petuton allowed. 


Bakthavatsalam, ! 


T.Rajalakshmi v 
The Coimbatorc City Municipal 
Corporation, Coimbatorc. 


31st December, 1991. 
W.P No 3266 of 1991 


Tamil Nadu Public Premises (Eviction of Unauthor- 
ised Occupanıs) Act (Lof 1976) - Eviction of person 
ın possession of prenuses belonging to Coimbatore 
City Municipal Corporation - Provisions of Act oi 

any other Act not followed - Effect - Wit of manda- 
, Mus ro hand over premises issued - Constitution of 
India (1950), Ait 226 


Itas not in dispute that the provisions of the Tamil 
Nadu Public Premises (Eviction of Unauthorised 
Occupants) Act, 1976 or any other Act has not 
been followed for evicting th petitioner. There 1s 
nothing ın the files to show that any procedure had 
been followed before posscssion was taken A 
public authority like the respondent ought not to 
have resorted to such steps The Court has no 
hesitation to hold that the Corporation has 
exceeded in jurisdiction in taking possession ol 
the premises forcibly from the petitioner without 
following any procedure known to law and the 
principle cnunciated by Meera Nireshwalia (Mrs) 
v The State of Tanul Nadu, 1991 Wit. L R 313, 
squarely applies. In these circumstances, a writ of 
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mandamus i$ to be issucd to the respondent/cor- 
porauon to handover back the premises to the 
petitioner on or before 14 1 1992 


R Muthukumaraswamy, for Pcutioner. 
P M Bhaskaian, for Respondent 


N 


BS Petition allowed. 


Thangamani, J 


N.R.Abdul Azcez v 
E.Sundarcsa Chettiar. 


10th January, 1992 
S A No 224 of 1984 


Mohammedan Law - Wakf - Mosque built and 
conseciated by public worship - Ceases to be private 
property of the builder - It becomes public mosque - 
No evidence of express dedication 15 necessary 


Iis a fundamental principle of the Mohammedan" 
Law of wakf that when a mosque is built and 
consecrated by public worship, it ceases to be the 
property of the builder and vests God A mosque 
once so consecrated cannot ın any case revert to 
the founder and every Mohammedan has the legal 
right to enter it, and perform devotions according 
to his own tencts so long as the form of worship is 
in accord with the recognised rules of Moham- 
medan esclesisatical law A mosque from its very 
nature is dedicated for worship and is open to all 


` Muslims local and others Once the mosque was 


constructed 1t stood dedicated to God and the 
owner 15 divested of his right utle and interest in 
the property The very concept ol a private mosque 
is unknown to Muslim Law Once the founder 
dedicates a particular property for the purpose of 
a public mosque, no muslim can be denied the 
right to offer prayers therein on the ground that 
the mosque fell into disuse long back. And from 
the mere fact that in the village plan, a mosque is 
shown to have existed in the year 1938, this 
disputed piece of land has become a wakf by 
user although there 1s no evidence of an express 
dedication and any attempt on the part of the 
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respondents to prevent the appellants from com- 
ing over to the property and saying their prayers 
cannot-be permitted 


A.A.S Mustafa, for Appellants 
TR Rajagopalan, for Respondents 


BS 


Appeal allowed 


Abdul Had, J 


Noor Jahan v. 

Pappi Reddi Town Panchayat, rep. 
by its Exccutive Officer, Pappi 
Reddipatty. 


30th January, 1992 F 
C R P No 2055 of 1991 


Civil Procedure Code" (V of 1908), O 9, Rule 13 - 
Ex parte decree - Setting aside of - Delay of 721 days 
in filing petition for - Fact that counsel did not 
inform defendant about hearing date on which ex 
parte decree had been passed -Delay having 
occurred only subsequent to said hearing date not 
sufficient ground to set aside ex parte decree 


The petitioner filed a suit for injunction restrain- 
ing the respondent town panchayat from 
levying or collecting property tax for door 
No.10/48-A and for injunction restraining thesaid 
Panchayat from collecting property tax for 
Door No 10/48 in excess of Rs 77 40 per year An 
ex parte decree was passed on 1161987 The 
defendant panchayat filed a petition for setting 
aside the decree after a delay of 721 days A peti- 
tion to excuse delay was also filed The trial court 
allowed the petition and set aside the ex parte 
decree. In revision the petitioner contended that 
there was no sufficient ground to condone the 
inordinate delay of 721 days 


Held:- The reasoning of the Court below forallow- 
ing the said interlocutory application is that the 
counsel did not inform the defendant about the 
hearing date The reasoning obviously cannot be 
applied for excusing the abovesaid delay which has 
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occurred only subsequent to the abovesaid hear- 
1ng date when the abovesaid ex parte decree was 
passed. Therefore, 1t 1s clear that the court below 
erred in the exercise of the Jurisdiction illegally or 
with material ırregularıty 


V Natarajan, for Petitioner 
P Sathasivam, for Respondent 


Petition allowed. 


Bakthavatsalam,J ~ 


Rajendran v. 
The Presiding Officer, 
Principal Labour Court, Madras. 


31st January, 1992. 
W P No 11286 of 1991. 


(A) Constitution of India (1950), Art 226 - Exercise 
of powers under - Scope.of - Interference with find- 
ings of fact of Labour Court. 


Itis well-settled that the High Court sitting under 
Art.226 of the Constitution ıs not an appellate 
forum as ıf sıttıng on appeal over the findings of 
the Labour Court Under Art 226 ofthe Constitu- 
uon of India, this Court's jurisdiction to interfere 
with theorder ofthe Labour Court is very limited. 


(B) Industrial Disputes Act (XIV of 1947), Secs Hs), 
25-F - Apprentice, if a workman - Such workman 
retrenched - Entitlement to the benefits under Sec. 25- 
F - Condition foi 


„Under Sec 2(s) of the Industrial Disputes Act, 
1947, the peutioner ıs a workman because the said 
provision includes an apprentice also as a work- 
man Assuming fora minute that the petitioner 1s 
entitled to get any of the benefit under the provi- 
sions of the Industrial Disputes Act, he has not 
worked for the required number of days which is 
prescribed in any other sections of the act. (sic). 
The petitioner 1s not entitled to the benefits 
enshrined under Sec 25-F of the Industrial Dis- 
putes Act Since he has worked less than a year. 
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Even if a workman who is retrenched under Sec- 
tion, Sec 25-Fofthe Industrial Disputes Act to get 
the benefits he ought to have worked for a period 
of not less than a year 


R Rajendran, for Petitioner 
S Ramasubiamaniam for M/s Ramasubiamaniam 
Associates, for Respondent 


BS Petition dismissed. 


Nama: Sundaram, Acig CJ and 
Somasundaram, J 


Madras Christian College, Tambaram, 
by its Secretary Rev. Dr.Francis 
Sundararaj v 

Thc State of Tamil Nadu. 


1th February, 1992. 
W P No.14266 of 1991 
| 


(A) Tamil Nadu Private College (Regulation) 
Act (XIX of 1976), Secs 14-A and 14-B (introduced 
by the Tamil Nadu Recognised Private Schools (Regu- 
lation) and Private Colleges (Regulation) Amend- 
ment (XLVIII 1982) - Institution affected by the 
introduction of the sections - Challenging the valid- 
ity - It need not wait till it gets actually injured 
offended by the enhancement of the provisions 


(B) Constitution of India (1950), Arts 30(1) and 
226 - Tamil Nadu Private College (Regulation) Act 
(XIX of 1976), Secs 14-A and 14-B (introduced by 
Amendment Act, 1982 - Remedy of appeal provided 
under Act - When provisions of Sec 14-A to be 
invoked - Nor a bar for parties to move the court 
under the wiit Juiisdiciion 


The petitioner, the Christian College, Madras 
filed a writ petition for the issue of a declarauon 
declârıng the Tamil Nadu Recognised Private 
Schools (Regulation) and Private Colleges (Regu- 
lauon) Amendment Act, 1982, as ultra vues and 
unconstitutional 


Held -\nthe present case, itcannotbesaid that the 
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Court is called upon to decide the question for 
academic purposes only By the introduction of 
Chapter III-A into the Act by the Amendment Act 
provisions for appointment of Special Officer in 
certain cases get introduced and certainly the 
petitioner need not await enforcement of the said 
provisions against it and only getting offended by 
it, 1t could approach the Court. It 1s not a case of 
this Court being called upon to determine 
academic questions or empty and barren technical 
rights The rights claimed by the petitioner are 
founded on Art 30(1) of the Consutution of India 
The very provisions introduced by the Amend- 
ment Act constitute an imminent threat to that 
fundamental right Where the constitutional lim- 
its are transpressed by the law enacted the High Court 
would be failing in its duty, if 1t does not intervene 
at least when the party to be affected approaches 
ıt It is not always envisaged that before one could 
approach the Court, he must actually get 1njured 
or offended by the enforcement of the Statute 
against him, despite the fact its constitutional 
invalıdıty stares at one's face The very provisions 
present a perennial threat to the fundamental 
right and there 1s nothing wrong in this Court 
proceeding to delete the offending provisions, 
without waiting for actual damages being done 


When the provisionis found to beconstitutionally 
ulna vues, it 15 no solace to advance a theory that 
appeal ıs a remedial measure and on that ground 
this Court shall not look into the grievance of the 
petitioner founded on violation of Art 30(1) of 
the Consutution of India 

Habibullah Badsha, Senior Counsel, for 
Mis D W Steewart, K Manishankai and N Ananth, 
for Petitioner $ 

M A Sadanand, Government Pleader, for Respon- 
dent Nos 1 and 2 

K.Chandru, foi Respondent No 3 
R.Krishnamoorthy, Senior Counsel, for 
R Muthukumaraswamy, for Respondent Nos.4 to 
83 


* 


BS Petition allowed. 


THE 
MADRAS LAW JOURNAL 





I] í 


REPORTS 


[1992 





IN-FHE HIGH COURT OF JUDICATURE AT 
MADRAS 


Present:- Mishra and Janarthanam, JJ 
LP A No 68 of 1985 9th August, 1991 


Commissioner, H.R. & C.E., Madras and others 


Appellants 
v 
P.V.Subramania Ayyar (since deceased) and 
others Respondents 


(A) Tamil Nadu Hindu Religious and Chantable 
Endowments Act (XXXII of 1959), Sec 108 - Suit 
for declaration that the deed of assignment was not 
binding - Jurisdiction of the civil court to grant such 
declaration 

(B) Limitation Act (XXXVI of 1963), Sec 60 - 
Applicability - Applies only where possession 1s also 
transferred to the alienee 

Held - To declare a document void, one has to go 
to a civil court only. No provision of the Tamil 
Nadu Hindu Religious and Charitable Endow- 
ments Act has given any such power to any author- 
ity of limited jurisdiction to decide a question of 
ttle. The Courts adhere the idea of authorities of 
limited jurisdiction being vested with the power to 
decide the question of title On many occasions 
such provisions under which power to declare ttle 
1$ vested in an authority of limited jurisdiction 
courts have declared the law invalid. In the instant 
case, the case of the plaintiffs/respondents, how- 
ever, IS On a better footing. The law on religious 
endowments in the State of Tamil Nadu has not 
vested any authority of limited. jurisdiction. to 
decide the question of title and declare any con-- 
veyance void. In that view of the matter, he has 
rightly confirmed the judgment of the tria] Court 
on this issue [Para 2] 
Sec 60 of the Limitation Act, applies only where 
possession 1s also transferred to the alienee and in 
the present case, and as such in the document does 


not purport to make any transfer of the suit land. 
Art 60 does not apply and the suit 1s not barred by 
limitation [Para 3] 
- V Vivekanandan, Government Advocate, for 
Appellants > 
R Sımıvasan, for Respondents. E 
The Judgment of the Court was delivered by 
Mishra, J - This appeal ıs directed against 
the judgment of Venugopal, J under which he 
decided that a suit for declaration that under a 
certain deed of settlement any property right was 
conveyed in charity to any religious endowment, 1s 
maintainable notwithstanding the power under 
Sec 108 of the Hindu Religious and Charitable 
Endowment Act, 1959 The trial court on the 
objection of the defendants/appellants held on 
the facts of the case that the plaintiffs adopted _ 
mother has no competence to execute the docu- 
ment, that the document executed by her was not 
binding on the plaintiff and that the suit was not 
hit by Sec.108 of the Act or barred by limitation 
under Art 60 of the Limitation Act as there has 
been no transfer of property under Ex A-1 The 
appellants contended that the prayer n the plaint 
was for a declaration that the charity 1ndicated ın _ 
thesettlement deed was nota cHarıty ofany public 
nature connected with any public religious 
endowment and such a declaratory relief can be 
grantedonly bythe Deputy Commissioner and the 
civil court's jurisdiction was barred-under Sec 108 
ofthe'Act. Answenng the said question, the learned 
single Judge has said that the declaratory relief has 
to be viewed and read against the background of 
the allegations contained ın the plaınt and so 
viewed, the declaratory relief that there is no 
charity as per the settlement deed datéd 17 4 1929 
1$ based on the ground that the document itself 1s 
invalid and the adoptive mother 1s not competent 
to executesuch a deed and such a documentis void 
'and as the sum and substance of the declaratory 
relief prayed for in the plaint is to have the sett]e- 
ment deed declared invalid, the civil court's juris- 
diction 1s not ousted, since such a declaratory 





t 


2 The Madras Law Journal Reports 


relief regarding the void nature of the document 
cannot be granted by the Deputy Commissioner 

The question whether there was 1n fact a specific 
endowment as contemplated under Sec 63 of the 
Act has to be only incidentally considered by the 
civil court In this view the trial court 1s perfectly 
justified in concluding that thesuit1s not barred by 
reason of Sec 108 of the Act. 

2. We find that the learned single Judge has 
approached the problem truly and strictly in 
accordance with law on the subject To declare a 
document void, one has to go to a civil court only 

The provision of the Act has given any such power 
to any authority of limited jurisdiction to decide a 
question of title. The courts abhor the 1dea of 
authorities of limited jurisdiction. being vested 
with the power to decidethe questions oftitle On 
many occasions such provisions under which power 
to declare title 1s vested in an authority of limited 
jurisdiction, Courts have declared the law invalid. 
In the instant case, the case of the plaintiffs/re- 
spondents, however, 1s on a better footing. The 
law on religious endowments ın the State of Tamil 
Nadu has not vested any authority of limited juris- 
diction to decide the question of title and declare 
“any conveyance void. In that view ofthe matter, he 
has nightly confirmed the Judgment of the trial 
court on this issue 

3. Learned single Judge has said with regard to the 
plea of Imitation under Art.60 of the Limitation 
Act, “Itis obvious that Ex. A-1 does not operate as 
transfer of the suit land and there was no disposal 
of the minor's property as such under Ex.A-1 As 
rightly pointed out by the trial court, Sec 60 of the 
Limitation Act applies only where possession 1s 
.|also transferred to the alienee and inasmuch as 
Ex A-1 does not purport to make any transfer of 
the suit land toendowment Art 60 does not apply 
and thesuit is not barred by limitation.” Theabove 
approach, which we have recorded and with which 
we are in agreement, 1s the only correct approach 
to decide the question of limitation, m such a suit. 
There is no merit in the appeal The appeal 1s 
accordingly dismissed. No costs. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS 


t 
Present:- Srinivasan, J. 


C R.P.No 1736 of 1991 27th August, 1991. 


S.P.K.Manickavasagam ..Petitioner 

v. 

Special Tahsildar (L.A.) Aruppukottai 
Respondent. 


Civil Procedure Code (V of 1908), Sec 115 - Tnal 
court passing an order directing issue of cheque to a 
party based on order of High Court - Suo motu 
cancelling the order on ground that there was a 
petition for change of vakalat - Cancellation not 
sustainable. 

The High Court directed the petitioner to with- 
draw the money by order dated 12 4.1990. The 
trial court passed an order on 14 3 1991 directing 
the issue of a cheque to the petitioner Then the 
trial court passed a suo motu order on 26 4 1991 
cancelling the said direction to issue cheque on 
the ground that it had received a telegram from 
the petitioner's advocate and there was a petition 
for change of vakalat. In revision, 

Held.- Neither of the grounds is sufficient to change 
the direction already given. At any rate, the court 
had no jurisdiction to suo motu pass an order 
cancelling the direction to issue cheque. The ear- 
lier direction to issue cheque was made pursuant 
to the order of this Court permitting the peti- 
toner to withdraw the amount If the petitioner's 


, advocate has got a claim as against the petitioner 


he should have taken appropriate proceedings ın 
a proper forum and obtained appropriate orders 
preventing the petitioner from withdrawing the 
amount. In the absence of such orders, it is not 
open to the court below to pass a suo motu order 
of cancellation of the direction made earlier to 
issue cheque. [Para 2] 
Petition under Sec.115 of Crl P C., praying the 
High Court to revise the decree ofthe Court ofthe 
Subordinate Judge, Sivaganga, dated 26 4.1991 
and passed in E.A.No 199 of 1990 in E P.No.57 of 
1988 in L A.O.P.No.4 of 1986. 
R.Thirugnanam for Petitioner 
D Knshnakumar, Additional Government Pleader, 
efor Respondent 
The Court made the following 
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ORDER:- The civil revision petition 15 taken up 
for hearing. 

2. The order of the Court below is wholly unsus- 
tamable This Court has directed the petitioner 
herein to withdraw the money by order dated 
124 1990 in C.M.P.No.3918 of 1990 The trial 
Court passed an order in 14 3.1991 directing issue 
of cheque to the petitioner Then the trial court 
passed a suo motu order on 26.4.1991 cancelling 
the said direction to issue cheque on the ground 
that 1t had received a telegram from the peti- 
tuoner’s advocate Thiru S.Mariappan and there is 
a petition pending ın E.A.No.69 of 1991 for change 
ofvakalat. Neither of the grounds 1s sufficident to 
change the direction already given At any rate, 
the court had no jurisdiction to suo motu pass an 
order cancelling the direction to 1ssue cheque 
The earlier direction to issue cheque was made 
pursuant to the order of this Court permitting the 
petitioner to withdraw the amount If the peti- 
tioner’s advocate has got a claim as against the 
petitioner, he should have taken appropriate 
proceedings ın a proper forum and obtained 
appropriate orders preventing the petitioner from 
withdrawing the amount. In the absence of such 
orders, it is not open to the Court below to pass a 
suo motu order of cancellation of the direction 
made earlier to issue cheque 

3. Hence, the order of the Court below dated 
26 4.1991 made in E.A No.199 of 1990 is set aside 
and the Civil Revision Petition 1s allowed The 
Subordinate Judge, Sivaganga, 1s directed to issue 
cheque to the petitioner immediately for the amount 
due to the petitioner No costs 


BS Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS 


* 


Present:- Venkataswamı, J’ 


CR P.No 1188 of 1985 21st August, 1991. 
Ramasamy Petitioner 
M 


Tulajabai Ammal and another Respondents. 


Tamil Nadu Buildings (Lease and Rent Control) 
Act (XVIII of 1960 as amended by Act XXIII of 
1973), Sec 10(2) (1) - Petition for eviction by land- 
lord - Allegation of wilful default - Contention that 
the tenant settingup an agreement with the vendor of 
the landlord - Statement that the vendor borrowed 
Rs.5,000 from the tenant - Tenant to occupy the 
premises without paying rent ın heu of interest - 
Tenant did not pay rent to the landlord - Notice by 
landlord demanding arrears of rent - Arrears not 
paid - Tenant whether commuted wuful default. 
Held:- In Kesarichandv Sankunni Maistry, 84 L.W. 
652, ıt ıs held that the plam language of this 
Sec.109 of the Transfer of Property Act is that 
once the lessor transfers the property leased, the 
transferee of the property practically becomes 
subrogated to the position of the lessor transferor 
ın respect of the rights and liabilities as to the 
property so transferred. This 1s based on the gen- 
eral equitable principle that a man cannot assign 
his obligation, that he cannot substitute someone 
else as the performance of his duty, without the 
consent or authority of those to whom the duty 1s 
owing However, one thing 1s clear and definite 
Whether they are rights and obligations which 
though resulting from a contractual relation- 
ship between the lessor and the lessee, do not 
concern with or touch upon or pertain to the 
property demised or transferred, they will not be 
covered by Sec.109 of the Transfer of Property 
Act. [Para 6] 
The crucial point with reference to Sec.109 of the 
Transfer of Property Actis that rights and liabili- 
tes must be "as to the property that has been 
transferred.” If the rights and liabilities do not 
refer to or concern with or touch upon the prop- 
erty transferred, they will beoutsideSec 109 of the 
Actandthere will be no obligation on the assignee 
or transferee from the lessor to discharge the 
obligation or return the amount to the original 
lessee and the lessee will have to look to his own 
lessor, namely, the transferer for repaymentof the 
amount. [Para 6] 
Therefore, the tenant was not justified in not 
paying the rents even after receiving the notice 
from the 1st respondent/landlady and thereby 
committed wilful default ın payment of rents 
Case referred to: 

Kesarıchand v Sankunnı Maistry, 84 L.W. 852 
G.Masilamani, Senior Counsél, for Petitioner 
N.Varadarajan, for Respondent No.1 
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The Court made the following 

ORDER:- The tenant in rentcontrol proceedings 
is the petitioner ın this C.R.P The 1st respondent 
filed H R C.O.P.No.72 of 1979, on the file of the 
Rent Controller-cum-District Munsif, Coimba- 
tore, a petition for eviction of the tenant, namely, 
the petitioner herein, on the grounds that he 
wilfully defaulted in payment of rents, that the 
premises in the occupation of the tenant is re- 
quired for own use and occupation, namely, for 
the use of her son who is a Medical Doctor, as a 
consulting room, and on the ground that the ten- 
ant has sub-let the premises without the written 
authorisation of the landlady 

2; The petitioner herein resisted the evicuon petition 
inter alia contending that there was no subletting 
at all The second respondent herein 1s his own 
son-in-law and looking after his (petitioner’s) 
business, and that the premises in his (petitioner’sy 
occupation was not suitable for a Medical Doctor 
to useitasaconsulungroom, and therequirement 
was also not bona fide Regarding the default in 
payment of rents, the petitioner has stated that he 
was let 1n as a tenant by the previous owner by 
name Rajana Bai who has sold that premises to 
the 1st respondent under a registered sale deed 
dated 30 8.1978. According to the petitioner, the 
vendor of the 1st respondent hâs borrowed a sum 
of Rs.5,500 and ın lieu of interest, there was an 
agreement between the vendor of the 1st respon- 
dent and the petitioner to enjoy the suit premises 
without actual payment of rent. Therefore, the 
question of payment of rent will not arise Conse- 
quently, there cannot be any wilful default ın 
payment of rents. 

3. As regards the claim of the landlady that the 
tenant has sub-let the premises 1n his occupation 
without the written consent of the landlady, both 
the authorities below have concurrently found 
that the landlady has not made out a case, and the 
landlady has not filed any appeal or revision. 
Therefore, that point need not detain us. 

4. The next point is, onthe question of default, the 
learned Rent Controller found that in the regis- 
tered sale, deed, there was no indication at all 
about the alleged arrangement between the peti- 
tioner (tenant) and the vendor of the 1st respon- 
dent. The 1st respondent was not a party to the 
alleged arrangement and as per the ruling of this 
Courtın Kesarichand v Sankunni Maistry, 84L W 
852, any arrangement of this nature between the 
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landlady and the tenant will not be a covenant 
running with the land and, therefore, will not be 
binding on the purchaser On that ground, the 
learned Rent Controller held that the default ın 
payment of rents inspite of notice issued by the 1st 
respondent was wilful and, therefore, the peti- 
tioner was liable to be evicted This finding was 
confirmed by the Appellate Authority Likewise, 
on the question of own use, both the authorities 
below have found that the claim of the landlady 
that the premises jn question was required by her 
son to be used as a consulting room, was estab- 
lished, and on that ground also, the petitioner was 
liable to be evicted 

5. Mr G.Masılamanı, learned senior counsel 
appearing for the tenant/petitioner, elaborately 
argued on the question of wilful default and sub- 
mıtted that the ratio laid down ın Kesarichand v 

Sankunni Maistry, 84 L W 852, requires reconsıd- 
eration. According to the learned counsel, that 
judgment followed the principle laid down by 
English Courts, which cannot be applied to Indian 
conditions. 

6. Mr N.Varadarajan, learned counsel appearing 
for the ist respondent/landlady, submitted that on 
facts, 1t is established beyond doubt that the land- 
lady has nothing to do with the alleged arrange- 
ment between the petitioner and the vendor of the 
Ist respondent. Even otherwise, the alleged 
arrangement was only for three months, and there 
was no registered lease deed, to bind the pur- 
chaser, namely, the 1st respondent herein A 
perusal of the registered sale deed, namely, Ex A- 
1 clearly shows that the sale was for a considera- 
tion of Rs.10,000 out of which Rs 8,000 was paid 
before the Sub Register and Rs 2,000 was paid 
earlier for discharging debts incurréd by the ven- 
dor from the petitioner herein. The husband of 
the 1st respondent as P W 1 has categorically denied 
any knowledge about the said arrangement That 
was criticised by Mr Masilamani stating that the 
landlady ought to have made enquiries about the 
terms of that tenancy as the tenant was there was 
at the time of purchase Intheevidénce, P W 1 has 
clearly stated that the sale consideration was only 
Rs.10,000 and the allegation ın the reply notice by 
the tenant that a sum of Rs 5,500 was retained by 
the 1st respondent to be paid to the petitioner at 
the tıme of vacating the premises 1s not correct 


a This was correctly noted by the learned Rent 


Controller But I find from the Judgment of the 
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Appellate Authority that he has, on a misreading 
of the evidence, stated as 1f P W 1 has admitted in 
his evidence that the landlady has agreed to pay a 
sum of Rs 5,500 to the petitioner (tenant) at the 
ume of his vacating the premises This 1s not a 
correct understanding of the evidence of P.W 1 I 
do not find any compelling reason to differ from 
the view taken by Ismail, J. (as he then was) ın 
Kesarichandv Sankunni Maistry, 84 L W 852 The 
learned Judge has held ın that case as follows: 
“A refundable advance like the present one 
was merely a loan advanced by the respondent 
to the predecessor-in-interest of the appellant 
herein, and the obligation to repay cannot be 
said to be a covenant running with the land or 
one touching upon the land or pertaining to 
the land which was the subject-matter of the 
lease and which has subsequently been trans- 
ferred to bring the same within the scope of 
Sec109 of the Transfer of Property Act. 
Hence, the appellants herein are not under 
anobligation to pay the sum of Rs.1,000 to the 
respondent herein, as a condition precedent 
forobtaring recovery of possession of the suit 
site from the 1espondent herein 
The plain language of this section 1s that once 
the lessor tranfers the property leased, the 
transferee of the property practically becomes 
subrogated to the position of the lessor trans- 
feror in respect ofthe rights and liabilities as to 
the property so transferred This 1s based on 
the general equitable principle that a man 
cannot assign his obligation, that he cannot 
substitutesomeone else as the performer of his 
duty, without the consent or authority of those 
towhom the duty isowing However, one thing 
1s clear and definite Whether they are the 
rights or obligations they must pertain to rights 
and obligations which though resulting from a 
contractual relationship between the lessor 
and the lessee, do not concern with or touch 
upon or pertain to the property demised or 
transferred, they will not be covered bySec.109 
of the Transfer of Property Act It is in this 
context, we have to see what exactly was the 
nature of the payment of Rs 1,000 madeby the 
respondent herein to the predecessors-ın-ınter- 
est of the appellants 
The crucial point with reference to Sec 109 of 
the Transfer of Property Act ıs that rights and 
‘liabilities must be “as to the property that has 


been transferred" If the rights and liabilities 
do not refer to or concern with or touch upon 
the property transferred, they will be outside 
Sec 109 of the Act and there will be no obliga- 
tion on the assignee or transferee from the 
lessor to discharge the obligation or return the 
amount to the original lessee and the lessee 
will have to look to his own lessor, namely, the 
transferor, for repayment of the amount In 
addition to this, the general principleon which 
Sec 109 is based also clearly shows that with 
regard to asum like the present one, theappel- 
lants are under no obligation to pay the same 
to the respondent herein." 
Therefore, I concur with the views taken by the 
authorifles below, that the tenant was not justified 
in not paying the rents even after receiving the 
notice from the 1st respondent/landlady and thereby 
committed wilful default ın payment of rents 
7. Regarding own use, Mr.G Masilamani, learned 
senior counsel for the petitioner/tenant, pointed 
out thattherewas no pleading to the effect that the 
landlady’s son had no non-residential premises of 
his own for using the sameas consulting room and 
that the failure to give that information 1s fatal to 
the claim of the landlady He also submitted that 
even in the evidence of P W 1, there was nothing 
to indicate that the son does not own any non- 
residential property of his own to run the consult- 
ingroom He further submitted that theson being 
a government servant, 1s liable to be transferred 
from place to place and, therefore there was no' 
justification in the landlady claiming the premises 
ın question for the use of her son. 
8. Mr N Varadarajan, learned counsel, for the 1st 
respondent/landlady submitted that no ground 
has been raised doubting the fact that the son had 
no non-residential premises of his own, and both 
the parties proceeded as 1f the landlady and her 
son had no other non-residential premises of their 
owa-for the purpose of ruming the consulting 
"room. Therefore, there 1s no point in raising this 
issue at.the stage of revision even though there 1s 
some forcein the argument of the learned counsel 
for the petitioner, in view of the fact that both the 
parties proceeded on the basis that both the land- 
lady and her son did not own any other non- 
residential premises for the purpose of running a 
consulting room, it is too late in the day for the 
petitioner-tanant to raise such a plea at this 
stage Even otherwise, the eviction order can be 
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sustained on the ground of wilful default in pay- 
ment of rents 

9. In the result, the civil revision petition fails and 
the same 1s dismissed. However, there will be no 
order as to costs Learned counsel appearing for 
the petitioner/tenant wants reasonable time for 
vacating the premises occupied by the petitioner. 
Having regard to the fact that the tenant had been 
ın the premises fof a long time, four months time 
1s granted for vacating the premises 


R.S. Petition dismissed. 


ÍN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- Srinivasan, J 


A.A.O.No 789 of 1991 22nd August, 199] 
N.Palanisamy - Appellant 
v 

C.Rathinasami Respondent. 


Civil Procedure Code (V of 1908), O 9, Rule 13 and 
O.43, Rule 1(d) - Ex-parte decree - Setting aside 
of - Application for - Conditional Order passed to 
deposit one half of decree amount - Order not 
appealable. 

The trial Court passed an order directing the 
appellant to deposit one half ofthe decreeamount 
in the Court as a condition for setting aside the ex 
parte decree passed against him The Court gave 
him time till 5.8 1991 and adjourned the matter to 
681991 for further orders The appellant pre- 
ferred an appeal against the order imposing the 
condition on the ground that 1t was onerous. 
Held.- The order that is challenged in this appeal 
1s not one which will fall under O.43, Rule 1(d). 
Under the said Rule, an order under Rule 13 of 
O.9 rejecting an application for an order to set 
aside a decree passed ex parte 1s the order which 15 
appealable. In this case, there is no order rejecting 
the application. The order 1s only 1mposing a 
condition on the appellant for the purpose of 
setting aside the ex parte decree passed against 
him. The matter has been adjourned. Unless there 
1$ an order rejecting the application, no appeal 
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will he, [Para 2] 
Cases referred to: - 

Ramayya y Lakshmayya, 57 L W 292, Selambal v 
Mannankotn, 94 L W 464. 

Appeal against the Order of the Court of the I 
Additional Subordinate Judge, Erode dated 5 7.1991 
and made in LA.No 420 of 1991 1n O S No 23 of 
1990. : 
A S Venkatachalamoorthy, for Appellant. 

V.K Muthusamı, for Respondent 

The Court made the following 

ORDER - This appeal i5 directed against the order 
directing the appellant to deposit one half of the 
decree amount 1n the Court as a condition for 
setting aside the ex parte decree. The Court gave 
time to the appellant til] 5 8.1991 and adjourned 
the matter to 68.1991 for further orders The 
appellant has preferred this appeal against the 
order imposing the condition on the ground that 
ıt 1$ an onerous condition 

2. Theappeal has to be dismissed on two grounds 
First, the appeal itself 1s not maintainable and 
secondly there 1s no merit The order that 1s chal- 
lenged ın this appeal is not one which will fall 
under O 43, Rule 1(d) Under the said rule, an 
order under Rule 13 of O.9 rejecting an applica- 
tion for an order to set aside a decree passed ex 
parte 1s the order which 1s appealable In this case, 
there 1s no order rejecting the application The 
order 1s only imposing a condition on the appel- 
lant for the purpose of setting aside the ex parte 
decree passed against him The matter has been 
adjourned Unless there is an order rejecung the 
applıcatıon, no appeal will he 

3. Learned counsel for the appellant relies on the 
judgment of a Division Bench in. Ramayya v 
Lakshmayya, 57 L W 292 Inthat case, a rolled up 
order was passed by the Court. The order while 
directing deposit of costs, declared that the peti- 
uon will stand dismissed with costs ın the event of 
the deposit not being made Subsequently, an 
order was passed by the Court stating that the 
earher order itself declared the petition to be 
dismissed in the event of default and therefore, no 
further order was necessary and the decree passed | 
already would stand. In the appeal against the said 
rolled up order. The Bench held that the said 
appeal was maintainable, as in the said order 1t set 
out the consequences of the default and declared 
that the petition will stand dismissed 

4. The ruling of the Bench will not apply to the 
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present case In this case, the Court only 
adjourned to 6 8 1991 giving time to the appellant 
to make the deposit On the said adjourned date, 
one cannot say that the Court would have dis- 
missed the application The Court might have 
extended the time Hence, the order that 1s now 
challenged cannot be taken to be one rejecting the 
application under O 9, Rule 13, C.P C. 

5. Learned counsel invites my attention to the 
decision of Balasubrahmanyan, J ın Selambal v 

Mannankott, 94 L W. 464 Inthat case, an applica- 
tion to set aside the dismissal of a suit for default 
was allowed on condition of payment of costs on 
or before a particular date and the case was 
directed to be called on the next day when ıt was 
found that the costs had not been paid-and the 
application was dismissed. An appeal was pre- 
ferred against the order passed initially, but ıt was 
dismissed as 1ncompetent as the former was a 
conditional order and not appealable and the 
latter was an appealable order, but not appealed 
against A revision was filed against the dismissal 
of the appeal Balasubrahmanyan, J held that the 
earlier order must be held to be an appealable 
order though ın form ıt was a conditional order 
and therefore, he held that the appeal before the 
appellate Court ought to have heen heard on 
merits and determined He followed the decision 
ofthe Division Bench ın Ramayya's case, 57 L W 

292, overlooking that the rule of the Division 
Bench would not apply to the facts of the case Ido 
notagree with the decision of Balasubrahmanyan, 
J. But, in this case, I do not think it necessary to 
refer the matter to a Bench On the facts, I am of 
the view that the Court below has passed a proper 
order 

6. The appellant stated ın the affidavit filed ın 
support ofthe application to set aside the ex parte 
order that as soon as he received summons in the 
suit he handed over the same to Mr V N Manoharan, 
Advocate, Erode, who agreed to appear for him. It 
1s alleged that the advocate advised hım that 1t was 
not necessary for him to come again until he 
received intimation from him with regard to the 
filing of the written statement According to the 
petitioner, he was expecting a letter from the said 
advocate, but he received only notice in the execu- 
tion application on 14.8.1990, when he came to 
know of the ex parte decree passed. According to 
him, he engaged another advocate, who after 
perusingthe records informed him that an exparte 


decree was passed on 14.2 1990 The affidavit of 
the petitioner does not set out the date on which 
he met Mr Manoharan, Advocate, nor has he 
produced any affidavit from the said advocate 
The petitioner has not chosen to examine the 
advocate. The respondent has disputed the claim 
made by the appellant and stated that the appel- 
lant should strictly prove whatever he had stated 
in the affidavit The appellant has failed to prove 
his case The appellant has not even chosen to 
examine himself as a witness in support of his 
allegations The lower Court has rightly pointed 
out that if the case as set out by the appellant 1s 
true, he would have certainly written to 
Mr Manoharan, Advocate, as to what happened 
on 8.2 1990 and he would not have kept quiet 
for more than six months The Court below has 
observed that it ıs not a fit case ın which ex parte 
decree should be set aside on light conditions like 
payment ofcosts and on the other hand, the appel- 
lant should be made to deposit one half of the 
decree amount. The condition imposed 1s quite 
proper on the facts of the case. Iam of the view that 
the application ought to have been dismissed and 
the Court should not have given any opportunity 
to the appellant The appeal 1s dismissed. 


BS ---- Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS B 


Present:- Bakthavatsalam, J 


W.P.No 19171 of 1990 22nd October, 1991 


D.Jeyabalan .. Petitioner 
The Registrar, Madurai Kamaraj University, 
Madurai .Respondent 


Education - Statutes and Ordinances of the Madu- 
rai Kamaraj University, Chapter XXVIII, Statute 17 
- Practising lawyer - If can do Ph.D course - Order 
refusing permiss:on to register for Ph D - If should 
be a speaking order. 

Held:- In this case, there is a prohibition in the 
Laws (Statutes and Ordinances) of the Madurai 
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Kamaraj University in Chapter XXVIII (Statute 
17) that each Fellow shall be a full time research 
worker while holding the Fellowship and shall not 
accept other remunerativework Howeverit is not 
anabsolute prohibition. The Vice-Chancellor has 
got a discretion to permit anybody to join the 
Ph.D. Course who has any other remunerative 
work. But at the same time he shall be a full tıme 
research worker [Para 7] 
In the present case, since the order refusing per- 
mission to the petitioner, a practising lawyer, to 
register for Ph D Degree is very cryptic and no 
reason Is given ın that order, ıt has got to be set 
aside as it is well-settled now that any order 
passed admınıstratıvely also should contain 
reasons. [Para 7] 
Case referred to: 

Sampath v Registrar, University of Madras, 1988 
Wr L R. 247. 

Mis.A.Sıvajı, KM. Venugopal, for Petitioner. 
M.Veluswamy, for Respondents 

The Court made the followıng 

ORDER:- The petitioner challenges the order of 
the respondent/University which has passed a 
cryptic Order 

2. The petitioner 1s a practısıng Lawyer He has 
soughtfor permission to register for Ph.D. Degree 
in the respondent/University on 01 02 1990 By its 
letter dated 09.11.1990, the University has stated 
that his request for permission to register for 
Ph.D. Degrees not complied with The petitioner 
1s before‘me against this order. 

3. Notice of motion was ordered by me on 17 12 1990 
and Mr.Veluswamy appears for the University/ 
respondent. 

4. The learned counsel appearing for the Peti- 
toner contends that the judgment reported ın 
Sampath v Registrar, University of Madras, 1988 
Writ L.R. 247, ısın his favour and as such this Court 
should straightaway allow the writ petition setting 
aside the order of the Respondent. 

5. Per conira, the learned counsel appearing for 
the University states that the Laws (Statutes and 
Ordinances) of the respondent/U niversity in 
Chapter XXVIII (Statute 17) states that each 
Fellow shall be a full-time research worker while 
holding the Fellowship and shall not accept other 
remunerative work without the previous sanction 
ofthe Vice-Chanceller Inview ofthis, the learned 
counsel for the respondent states that the judg- 
ment relied on by the learned counsel for the 
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petitioner will not apply to the facts of this case. 
6. After going through the relevant statutes pointed 
out by the learned counsel for the respondent/ 
University, I am of the view that the Judgment 
reported in Sampath's case, 1988 Wnt L R. 247, 
cited supra, will not apply to the facts of the case: 
In that judgment this Court has stated if certain 
rules and regulations are made by the University 
prohibiting the lawyers and the professionals like 
the petitioner from attending thé PhD Degree 
course, then it may be open to the University to 
contend that the petitioner 1s not entitled to get 
himself registered 

7. In this case, as already extracted above, there 1s 
already a prohibition ın the laws ofthe University 
Under Chapter XXVIII (Statute 17),that each 
fellow shall be a full-time research worker while 
holding the Fellowship shall not accept other 
remunerative work However, it 15 not an absolute 
prohibition. The Vice-Chancellor has got a dis- 
cretion to permit anybody who has any other 
remunerative work But at the same time, he shall 
be a full-time research worker Since the order 
impugned before me 1s very cryptic and no reason 
1s given ın that order, it has got to be set aside as it 
1$ well-settled now that any order passed adminís- 
tratively also should contain reasons Hence, the 
order is set aside and the matter 1s remitted back 
to the respondent/University to pass a fresh order 
on merits according to law, 1f necessary after gıv- 
Ing an opportunity to the petitioner, on or before]: 
30111991 The writ petition 1s allowed in the 
above terms No costs. 


VK Petition allowed. | 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- Bellie, J 


A.S No.170 of 1987 7th August, 1991 
Natesan Pillai Appellant 
v. : 
Sethumani Ammal Respondent 


(A) Tamil Nadu Buildings (Lease and Rent 


/ 
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Control) Act (XVIII of 1960), Sec 10(1), proviso 2 
- Eviction of tenant - Landlord filing suit instead of 
proceedings under Rent Control Act on ground that 
tenant denied title of landlord - Competency. 

As per Sec 10(1) of the Tamil Nadu Buildings 
(Lease and Rent Control) Act, a tenant shall not 
be evicted whether in execution of a decree or 
otherwise except 1n accordance with the provi- 
sions of thatSection or Secs.14 to 16. Therefore, it 
ıs imperative that the plaintiff has to initiate pro- 
ceedings for eviction against the defendant 1n a 
rent control proceeding. To this Sec.10(1), an 
exception is provided under the Second proviso 
according to which where the tenant denies the 
title of the landlord or claims right by permanent 
tenancy, the controller shall decide whether the 
denial of title is bona fide and 1f he records a 
finding to that effect, the landlord shall be entitled 
to sue for eviction in the civil court and the Court 
may pass a decree for eviction on any of the grounds 
mentioned in the said section notwithstanding 
that the court finds that such denial does not 
involve forfeiture of the lease or that the claim 1s 
unfounded In the case on hand, the plaintiff has 
filed R C O P No.17 of 1981 but, however, stating 
that the defendant has denied the tenancy and 
claimed right to the property by virtue of an 
alleged agreement of sale sought to withdraw 
the petition and the petition was accordingly dis- 
missed as withdrawn. There was no finding of the 
Rent Controller as to whether there was a denial 
of title by the defendant and that denial is bona 
fide. Therefore at that stage, the landlord need not 
have withdrawn the petition and ought to have 
pursued it. This being the case, the present suit 15 
not competent. [Paras 6 and 7] 
(B) Cwil Procedure Code (V of 1908), Sec.96 - New 
plea - A guestion of law relating to jurisdiction of 
court can be raised in appeal though not taken in 
trial court. [Para 5] 
Case referred to: 

East India Corporation Ltd. v. Shree Meenakshi 
Mills Ltd., A.I.R. 1991 S C. 1094 

S Parthasarathy, for Appellant. 

K.Srınıvâsan, for Respondent. 

The Court delivered the following 
JUDGMENT- The only point raised in this 
appeal is as to the maintainability of the suit. The 
suit filed for declaration of plaintiff's title and for 
possession has been decreed and therefore the 
defendants have filed this appeal 
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2. The case of the plaintiff Sethumani Ammal is 
that she 1s the owner of the suit property Plain- 
tuffs father Rajanga Nadar who was managing the 
property had let ıt out to the defendant on a rent 
of Rs.75 per mensem for one year. Even after the 
period of the lease the defendant continued in 
possession. He paid rent till November, 1978 and 
thereafter he stopped payment. The plaintiff 
issued notice calling upon the defendant to sur- 
render possession but he would not do so raising 
false contentions. The plaintıff along with her 
father filed R.C.O.P.No.17 of 1981 on the file of 
the Rent Controller (District Munsif), Chidam- - 
baram. In that proceedings the defendant denied 
the tenancy and he claimed right to the property 
under an alleged agreement of sale. In view of 
this stand taken by the defendant she did not 
prosecute the eviction petition further and she 
withdrew the same so that she could file a suit for 
recovery of possession. The petition was dismissed 
as withdrawn on 591983 Now the plaintiff has 
filed this suit for declaration of title and recovery 
of possession. The defendant's possession 1s that 
of a trespasser and he has no legal right to be in 
possession. He is also liable to pay mesne profits 
from December, 1978, but the plaintiff restricts 
that claim for a period of three years prior to the 
suit. Attherate of Rs.150 per mensem the plainuff 
hasclaimed past mesne profits of Rs 3,600and she 
has also claimed future mesne profits 

3. The defendant contested the suit contending 
that he was never a tenant It is further contended 
thatin or about 1970 the plaintiff's father who was 
aclose friend ofthe defendant permitted him to be 
ın the suit property Later ın the year 1976 the 
defendant came to know that the plaintiff is the 
owner ofthe property. They said that the property 
was for sale The defendant offered to purchase it. 
After negotiation the price was fixed at Rs 10,000 
and a sum of Rs 5,000 was paid as advance on 
21.8.1976and the balance amount of Rs 5,000 was 
agreed to be paid at the time of the execution of 
the sale deed and completion of the transaction. 
The defendant was always ready and willing to 
perform his part of the contract but the plaintiff 
and her father had been evading the execution of 
the sale under some pretext. Therefore the suit for 
his eviction 1s not maintainable 

4. The trial court rejected the case of the defen- 
dant that there was an agreement of sale, It also 
disbelieved the plaintiff's case that the defendant 
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is a tenant. But finding that the plaintiff ıs the 
owner of the property and the possession of the 
defendant 1s illegal he decreed the suit for declara- 
tion and possession and also for past mesne profits 
of Rs.1,800 and he relegated the future profits to 
an enquiry under O.20, Rule 12, C.P C 

5, Now the only point that is argued in this appeal 
by Mr.S Parthasarathy, learned counsel for the 
appellant-defendani is that the suit is not main- 
tainable because when it is the case of the plaintiff 
that the defendant isa tenant her only remedy is to 
seek for his eviction under Sec.10 of the Tamil 
. |Nadu Buildings (Lease and Rent Control) Act 
and not by way ofa suit. This plea ofcourse has not 
been taken in the trial courts but being a question 
of law relating to the jurisdiction of the court this 
point can be argued in the appeal. 

6. It ıs the definite case of the plaintiff that the 
defendant is a tenant. Now, as per Sec.10(1) ofthe 
Acta tenant shall not be evicted whether in execu- 
tion ofa decree or otherwise except 1n accordance 
with the provisions of this section or Secs.14 to 16. 
Therefore it is imperative that the plaintiff has 
to initiate proceedings for eviction against the 
defendant ín a Rent Control Proceedings. To this 
Sec.10(1) an exception is provided under the sec- 
ond proviso according to which where the tenant 
denies the title of the landlord or claims right of 
permanent tenancy, the Controller shall decide 
whether the denial of title is bona fide, and if he 
records a finding to that effect the landlord shall 
be entitled to sue for eviction in civil court and the 
Court may pass a decree for eviction on any of the 
grounds mentioned 1n the said section notwith- 
standing that the court finds that such denial does 
notinvolve forfeiture of the lease or that the claim 
is unfounded. 

7. In this case, 1n fact, the plaintiff has filed 
R.C.O.P.No.17 of 1981, but however, stating that 
the defendant has denied the tenancy and claimed 
right to the property by virtue of an alleged agree- 
ment ofsale, sought to withdraw the petition and 
the petition was accordingly dismissed as with- 
drawn. There was no finding of the Rent Control- 
ler as to whether there was denial of title by the 
defendant and that denial is bona fide. Therefore 
at that stage the landlord need not have withdrawn 
the petition and ought to have pursued it. This 
being the case the present suit is not competent. 

8. Mr Parthasarathy, in support of his contention 
has relied on a Judgment of the Supreme Court 
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East India Corporation. Ltd. v. Shree Meenakshi 

Mills Ltd., A.I R. 1991 S.C 1094, wherein at para- 

graph 8 it 1s laid down as follows:- 
“What is stated in the second proviso to Sec. 10(1) 
ısthesole circumstance ın which the civil court 
1s invested with Jurisdiction ın matters of evic- 
tion. But this jurisdiction cannot be invoked 
otherwise than as stıpulated ın the second 
proviso This means that the condition prece- 
dent to the exercise of jurisdiction by a civil 
court 1s that the tenant should have denied the 
title of the landlord or claimed right of perma- 
nent tenancy and the Controller should, on 
such denial or claim by the tenant, reach a 
decision whether such denial or claim 1s bona 
fide Upon such decision, the Controller must 
recorda finding to that effect. In that event, the 
landlord 1s entitled to sue for eviction of the 
tenant in a civil court. Where these conditions 
are satisfied, the civil court will have jurisdic- 
tion to pass a decree for eviction on any of the 
grounds mentioned in Sec.10 or Secs 14 to 16 
notwithstanding that the court has found that 
the tenant’s denial of the landlord’s title does 
not involve forfeiture of the lease, or, his claim 
of nght of permanent tenancy 1s unfounded 
Except to this limited extent, the jurisdicuon 
of the civil court ın matters of eviction of a 
tenant ıs completely barred and the jurisdic- 
tion in such matters 1s vested 1n the tribunals 
set up under the statute." 

In paragraph 9, towards the end, it 1s again stated: 
“What ıs significant is that the decision of the 
controller, duly recorded by him, as regards the 
bona fide denial or claim by the tenant 1s the 
condition precedent to the 1nvocation of power 
of the civil court. Any suit instituted by the 
landlord for eviction of a tenant from a build- 
ıng falling within the ambit of the Act, other- 
wise than as stipulated by the section 1s, there- 
fore, incompetent for lack ofjurisdiction ofthe 
court and any decree of the court insuch asuit 
is null and void and of no effect.” 

9. Another thing that requires consideration 1s 

whether the defendant has really denied the title 

of the plaintiff. This ıs not clear from the plaint 
averments. In the written statement also in one 
place it 1s stated that the plaintiffs title 1s not 
denied, but in another place the defendant seems 
to claim ttle by adverse possession. The counter 
filed in the Rent Control petition has not been 
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marked in the suit. But even if the defendant has 
not disputed title of the plaintiff and he has only 
disputed the tenancy, then it is all the more reason 
that the plaintiff will not have right to file the 
presentsuit, and he ought to have proceeded with 
the rent control petition. 

10. Mr.K.Srinivasan, learned counsel for the 
respondent-plaintiff raised a doubt as to how he 
can again go to the Rent Contro! court inasmuch 
as the civil court has now held that the defendant 
is nota tenant. But as seen above, according to the 
Supreme Court since the suit is incompetent the 
decree is null and void. Therefore there 1s no need 
for this doubt. In this view of the matter the 
judgment and decree of the trial court cannot be 
sustained and hence the appeal is allowed and the 
suit is dismissed, but 1n the circumstances there 
will be no order as to costs 


B.S 


"Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS, 


Present:- Dr.A.S.Anand, CJ and Raju, J. 


W A.No.682 of 1988 4th July, 1991. 

R.S.Balaraman and others ...Petitioners 

v. 

The State of Tamil Nadu and others 
Respondents. 


Tamil Nadu Recognised Private Schools (Regula- 
tion) Rules (1974), Rule 11(3) - Payment of main- 
tenance grants “upto 6 per cent" - G O.Ms.No 1820, 
Educatıon, dated 30 10.1975 held not arbitrary 

It is stated ın paragraph 3 of the counter that the 
payment of uniform rate of maintenance grant at 
6 per cent cannot be made to all schools as there 
are very many cases in which some schools were 
maintained well by the management and some 
were not. It 1s stated that those who maintain the 
schools properly may get maintenance grant at a 
higher rate than those who do not so well main- 
tain. That apart, in paragraph 7 of the counter it is 
stated that the maintenance grant is paid on the 
basis of the guidelines which have been spelt outin 
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that paragraph itself It cannot, therefore, be said 
that there were no guidelines for the payment of 
the maintenance grant Keeping in view these 
averments in the counter, the challenge to the 
G.O Ms.No.1820, Education, dated 30th Octo- 
ber, 1975, principally and primarily on the ground 
that the maintenance grant was left to the whim 
and arbitrariness without any guidelines must fail 
onfacts These guidelines have been issued by way 
of executive instructions and they can certainly be 
looked into in the absence of any rules, to the 
contrary [Para 4] 
Appeal under Clause 15 of the Letters Patent 
against the Order of Mohan, J., dated7.1 1988 and 
made ın the exercise of the Special Original Juris- 
diction of the High Court in W.P No 84 of 1988 
presented under Art.226 of the Constitution of 
India to issue a writ of certiorarified mandamus 
calling for the records comprised in the proceed- 
ings of the 1st respondent herein in 
G.O.Ms No.1820, Education, dated 30 10 1975 and 
guash the proceedings of the Ist respondent dated 
30.10.1975 and consequently direct the respon- 
dents herein to pay the maintenance grants to the 
petitioners schools at the rate of 6% out of the 
total teaching grants to the petitioners schools 
every year and also to pay the arrears of mainte- 
nance grant at the same rate. 
V. Ramajagadesan, for Appellants. 
Government Pleader, on behalf of the Respon- 
dents. 
The Judgment of the Court was delivered by 
Dr.A.S.Anand, CJ . This writ appeal 1s directed 
against the judgment of the learned single Judge 
ın WP No.84 of 1988 decided on 7th of January, 
1988 : 
2. Appellants had prayed fora writ of certioranfied 
mandamus calling for the records comprised in 
the proceedings of the first respondent in 
G O.Ms No.1820, Education, dated 30th of Octo- 
ber, 1975 and to quash the proceedings of the first 
respondent dated 30th of October, 1975 and fora 
further direction to the respondents to pay the 
maintenance grant to the writ petitioners’ schools 
at the rate of 6 per cent out of the total teaching 
grant every year and for payment of the arrears. 
The learned single Judge dismissed the writ peti- 
tion by the following order - 

“Certainly after 12 long years, the G.O cannot 

be quashed Therefore solely on the ground of 

laches, the writ petition will stand dismissed. 
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This shall be without prejudice to any other 
right of the petitioners ” 
3. In this writ appeal the grievance projected by 
the learned counsel for the appellants 1s that the 
learned single Judge did not deal with all aspects 
of the case and non-suited the writ petitioners 
only on the ground of laches which was not fair. 
After the appeal was admitted to hearing, the 
respondents were called upon to file counter to 
explain the correct position In paragraph 2 of 
the counter filed by the respondents it 1s stated 
thus: 
“Tt is submitted that the petitioners have chal- 
lenged orders issued in G.O Ms No.1820, Edu- 
cation, dated 30th October, 1975 which made 
certain amendments to the Tamil Nadu Rec- 
ognised Private Schools (Regulation) Rules, 
1974 and the same had been published in the 
Tamil Nadu Government Gazette dated 19th 
November, 1975, 1n pages 941 to 948. Out of 
the various amendments 1n the amendment 
No 19(a) the words "shall be paid" were sub- 
stıtuted by the words “may be paid" wherever 
they occurred and 1n 19(b) for the words "shall 
also be paid the words may also be paid" were 
substituted and in 19(c) 1n the second para- 
graph in items (2)(a) for the expression at 6 per 
cent” the expression “upto 6 per cent” had 
beensubstituted These amendments are allin 
Annexure I under the paragraph “Payment of 
Grant” under Rule 1(3) of Tamil Nadu Recog- 
nised Private Schools (Regulation) Rules, 1974 
It has also been mentioned that these pay- 
ments of grants are also subject to Govern- 
ment Orders and instructions issued from time 
to time. This rule is also based on Sec.14(1) of 
Tamil Nadu Recognised Private Schools 
(Regulation) Act, 1973" 
4. Learned counsel for the appellants faced with 
the counter affidavit (Supra) submutted that there 
were no guidelines regarding the payment of the 
grant “upto 6 per cent” and 1n the absence of the 
guidelines the possibility of arbitrariness in the 
grant could not be ruled.out. We do not agree It 
is stated 1n paragraph 3 of the counter that the 
payment of uniform rate of maintenance grant at 
6 per cent cannot be made to all schools as there 
are very many cases in which some schools were 
maintained well by the management and some 
were not It is stated that those who maintain the 
schools properly may get maintenance grant at a 
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hıgher rate than those who do not so well main- 
tam Thatapart, 1n paragraph 7 of the counter 1t 15 
stated that the maintenance grant is paid on the 
basis of the guidelines which have been spelt out in 
that paragraph itself It cannot, therefore, he said 
that there were no guidelines for the payment of 
the maintenance grant. Keeping in view these 
averments ın the counter, we find that the chal- 
lenge to G O Ms No 1820, Education, dated 30th 
of October, 1975 principally and primarily on the 
ground that the maintenance grant was left to the 
whims and arbitrariness without any guidelines 
must fail on facts These guidelines have been 
issued by way of executive instructions and they 
can certainly be looked into in the absence of any 
rules to the contrary Thus, we find that there 15 no 
ground made out to interfere with the order ofthe 
learned Judge and we uphold that order though 
for different reasons. There shall be no orderas to 
costs 


BS Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS 
[Special Original Jurisdiction] 7 


Present:- Bakthavatsalam, J. 


W.P.No 19024 of 1990 6th September, 1991 
M/s.Leo Candles represented by its Proprietor, 
Trichy . Petitioner 
v. 


The Industries Commissioner and Director of 
Industries and Commerce, Chemical Industries 
Wing, Guindy, Madras and others ' 

E Respondents 


Maxims - Audı alterum partem - Administrative 
Order involving civil consequences - Opportunity to 
be heard must be given 

The petitioner 1s a small scale industrial unit 
engaged in the manufacture of candles out of 
paraffin wax It was started ın 1983, and ıt was 
getting a quota of 35 bags of paraffin wax per 
month. In 1989, November, the Joint Director of 
Chemicals made an inspection of the unit and a 
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show cause notice was issued to the petitioner on 
29.12 1989 directing him to show cause why the 
quota of paraffin waxshould not be cancelled. The 
petitioner sent a-reply But supply of wax was 
stopped from January 1990. After several repre- 
sentations an adhoc allotment of 5 bags of wax per 
month for three months upto July, 1990 was granted. 
And a quota of 10 bags per. month was fixed. The 
petitioner filed a writ petition alleging that there 
was violation of principles ofnatural justice in that 
a copy of the report of the General Manager, 
DLC, Tiruchirappalli and a copy of the order 
passed on the reply to the show cause notice were 
not given to him 

Held - That an inspection was made on 29 12.1989, 
a show cause notice was issued and a reply thereto 
was given by the petitioner are all not disputed by 
the respondents However, it 1s surprising to note 
that no order with reasons seems to have been 
passed and communicated to the petitioner giving 
the reason why the quota is reduced Its also seen 
in the instructions given to the learned Additional 
Government Pleader that the report sent by the 
General Manager, District Industries Centre, 
Tiruchi, cannot be produced as 1t relates to corre- 
spondence within the Department and 1s of confi- 
dential nature. This itseif is sufficient for the issue 
ofa writ as prayedfor There cannot beaconfiden- 
tial report or correspondence in these days and 
when the petitioner has been issued a show cause 
notice and when he has submitted his reply, it 1s 
incumbent upon the respondents to giv. a copy of 
the report and ask for explanation from the peti- 
üoner Admittedly, ıt has not been done It is not 
denied that the petitioner was given 35 * ^gs per 
month earlier and it has been reduced to 10 bags 
now. It has been done, arbitrarily It ıs very clear 


from the instructions given to the learned Addı- _ 


» tional Government Pleader and from the argu- 
ments advanced by him that the principle enunci- 
- ated by the Supreme Court ın Neelima Mısra v 
~ Hannder Kaur Paintal, A.LR. 1990 S C. 1402, has 
not been followed in this case. In view of that this 
writ petition willstandallowed. {Paras 6and 7] 
Case referred to; 
Neelma Mısra v Harınder Kaur Paintal, ATR. 
1990 S C 1402. 
Petition under Art 226 of the Constitution of 
India, praying that 1n the circumstances stated 
thérein and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
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mandamus directing the respondents to grant a 
quota of 35 bags (50 kg each) of Standard Grade 
Paraffin Wax (Type-II), per month along with the 
arrears of wax from January, 1990. 
R.Muthukumaraswamy, for Petitioner. 
Veerabadran, Government Advocate, for Respon- 
dent Nos.1 and 2. 

D-Rajagopal, for Respondent No 3 

The Court made the following 

ORDER-- The prayer in the writ petition 1s to 
issue a. writ of mandamus directing the respon- 
dents to grant a quota of 35 bags (50 kgs each) of 
Standard Grade Paraffin Wax (Type II), per month 
along with the arrears of wax from January, 1990 
2. The petitioner 1s a small scale industrial unit 
engaged in the manufacture of candles out of 
paraffin wax It seems that industry was started 1n 
1983 Theguota for the petitioner industry was 35 
bags of paraffin wax per month In 1989 Novem- 
ber, an inspection seems to have been made by the 
Joint Director of Chemicals and based on that, a 
Show-cause notice was issued to the petitioner on 
29 12 1989 directing hum to show cause why the 
quota of 35 bags of waxshould not be cancelled It 
was received by the petitioner on 811990 The 
petitioner submitted his reply stating that he was 
using the entire wax allotted for the purpose of 
manufacturing candles and had sold them to varı- 
ous persons as found 1n the records maintained by 
the petitioner However, to the surprise of the 
petitioner, supply of wax was stopped from Janu- 
ary, 1990 The petitioner started making represen- 
tations. Only in August, 1990, the Ist respondent 
addressed a communication to the petitioner 1n- 
forming him that an ad hoc allotment of 5 bags of 
wax per month for three months upto July, 1990 
had been considered, and the petitioner was 
granted5 bags ofwax per month for May, Juneand 
July, 1990. The 1st respondent issued proceedings 
on 22 10 1990 stating that it had decided to fix the 
quota for the petitioner as 10 bags of paraffin wax 
per month It is alleged by the petitioner that no 
reason has been given for reducing the quota from 
35 bags to 10 bags per month It is also alleged that 
therejs no valid justification for the quota fixed by 
the respondent from 1990 and the action of the 
respondents is arbitrary, besides being violative of 
the principles ofnaturaljustice Itis alsoalleged in 
the affidavit of the petitioner that the copy of the 
report of the 2nd respondent has not been given 
and even the copy of the order passed on the 
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show-cause notice has not been given to the peti- 
tioner. The petitioner alleges that the rejection of 
the quota for the petitioner cannot be sustained 
and as such, he is entitled to the original quota of 
35 bags per month. 

3. Notice of motion has been ordered by me on 
12.12.1990. 

4. The learned Additional Government Pleader 
appears for the respondents On instructions he 
states that paraffin wax is a scarce raw material 
governed by Paraffin Wax (Supply, Distribution 
and Price Fixation) Order, 1972 and it comes 
under the Essential Commodities Act. According 
to the order, the Director of Industries and Com- 
morce can suspend or cancel or refuse the 
allotment to paraffin wax allottees, who breach 
the rules and regulations. Learned Additional 
Government Pleader states that a show cause 
notice was issued as stated by the petitioner 
and as the explanation of the unit was not 
convincing, the quota was reduced. The learned 
Additional Government Pleader further states 
that on the representation of the unit, an ad hoc 
quota was given to the petitioner and with effect 
from October, 1990, ıt was enhanced to 10 bags 
per month. 

5. The facts are not now in dispute An inspection 
was made on 29.12 1989, a show-cause notice was 
issued and a reply thereto was given by the peti- 
tioner is all not disputed by the respondents. 
However, its surprising to note that no order with 
reasons seems to have been passed and communi- 
cated to the petitioner giving the reason why the 
quota 1s reduced Itis also seen in the instructions 
gıven to the learned Additional Government 
Pléader that the report sent by the General 
Manager, District Industries. Centre, Tiruchi, 
cannot be produced as it relates to correspon- 
dence within the Department and is of confiden- 
tial nature I think that this itself is sufficient for 
the issue ofa writ as prayed for, There cannot bea 
confidential report or correspondence in these 
days and when the petitioner has been issued a 
Show-cause notice and when he has submitted 
his reply, 1t is incumbent upon the respondents to 
give a copy of the report and ask for explanation 
from the petitioner Admittedly ıt has not been 
done as could be seen from the instructions 
given to the learned Additional Government 
Pleader It ıs not denied that the petitioner 
was given 35 bags per month earlier and it has» 
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been reduced to 10 bags now. It has been done, ın 
may view, arbitrarily as contended rightly by 
Mr R.Muthukumaraswamy, learned counsel for 
the petitioner. 
6. In Neelima Misra y Harınder Kaur Paintal, 
AIR. 1990 S.C. 1402, the Supreme Court has 
considered the concept of fairness in admınıstra- 
tive acts The Supreme Court observed at page 
1409 as follows:- 
“An admınistratıve örder which involves 
civil consequences must be made consistently 
with the rule expressed in the Latin Maxim 
"audi alteram partem". It means that the deci- 
sion maker should afford to any party to a 
dispute an opportunity to present his case. A 
large number of authorities are on this point 
and we will not travel over the field of authori- 
ties. What 1$ now not ın dispute 1s that the 
person concerned must be informed of the 
case against him and the evidence in support 
theieofand must be given a fair opportunity to 
meet the case before an adverse decision 1s 
taken." 
It ıs very clear from the instructions given to the 
learned Additional Government Pleader and from 
the arguments advanced by him that the principle 
enunciated by the Supreme Court has not been 
followed in this case. 
7. In view of that, this writ petition will stand 
allowed. The petitioner 1s entitled to the entire 
quota of 35 bags (50 kg each) of Standard Grade 
Paraffin Wax (Type IT) per month from January, 
1990 The respondents are directed to calculate 
the balance of-quota to be given to the petitioner 
and release the quota on or before 31 10 1991 If 
the respondents want to initiate any action against - 
the petitioner for any violation, it 1s open to them 
to doso, after giving opportunity to the petitioner 
to put forth his case. No costs. 


BS 


Petition allowed. 
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IN THE HiGH COURT OF JUDICATURE AT 
MADRAS 


Present:- Thanikkachalam, J 


C.R.P.No.4627 of 1987 25th July, 1991 
Govindaswami (died) and another 
v. L4 

Vedanayagam Pillai represented by next friead 
and guardian Ramakrishna Pillai .Respondent, 


Petitioners 


Civil Procedure Code (V of 1909), O 9, Rule 9 - Suit 
dismissed for default - Application to restore suit 
also dismissed for default - Application to restore 
that application also dismissed for defauit - Revi- 
sion against order - Maıntamabılıy. 

Thé'suit O.S.No.11 of 1973 ın the Court of the 
District Munsif, Mettur was dismissed for default. 
LA.No.1404 of 1982 was filed under O.9, Rule 9 of 
C.P.C., to restore the suit That application was 
dismissed for default. I A.No.2075 of 1986 was 
filed to restore that application It was also dis- 
missed for default A revision petition was filed in 
the High Court against the order It was con- 
tended on behalf of the respondent that as apang 
the order, only an appeal would lie 

Held:- The contention raised by the learned coun- 
, Sel appearing for the petitioner that a revision 1s 
competent is fully supported by the Full Bench 
decision of the Madhya Pradesh High Court in 
Nathu Prasad v. Singhai Kapurchand, A.L.R. 1976 
M.P. 136. [Para 4] 
Cases referred to: 

Nathu Prasad v. Sınghaı Kapurchand, .^ ' R. 1976 
M.P. 136; Doma Choudhary and others v. Ram 
Natesh Lal and others, A I.R. 1959 Patna 121. 
Petition under Sec.115 of Act V of 1908, praying 
the High Court to revise the Orderof the Court of 
the District Munsif, Mettur dated 25.8 1987 and 
made in LA.No.2075 of 1986 in I A.No.1404 of 
1982 in O.S.No.11 of 1973 on this file. 
P.Shanmugam, for Petitioners. i 
K.Ramaraj for R.M.Knshnan Raj, for Respon- 
dent. 

The Court made the following 

ORDER:- This revision arises out of the order 
passed in LA.No 2075 of 1986 ın I A.No 1404 of 
1982 ın O.S.No 11 of 1973 The suit O S.No 11 of 
1973 was dismissed for default. LA.No.1404 of 
1982 was filed under O.9, Rule 9 of CP C, to 


restore the suit. That application was also dis- 
missed for default. Hence I.A.No.1404 of 1982 
This application was also dismissed for default. In 
the order passed in LA.No 2075 of 1986 dated 
25.8.1987 it 1s stated as under 
“Petition filed under O 9, Rule 9 and Sec.151, 
C.P C, to restore the LA.No.1404 of 1982 
which was dismissed for default on 2 12.1986 
Counter not filed The petitioner and the peti- 
tioner's counsel called absent at 10 30a m, The 
Petition 1s dismissed for default ” 


2. It is against this order, the present revision has 


been preferred by the defendant/petitioner. The 
learned counsel appearing for the petitioner herein 
submits that Application No 2075 of 1986 was 
filed with an affidavit disclosing all the material 
facts to show as to why the petitioner was unable 
(o be present on the date of hearing. But no 
counter was filed by the other side Again It was 
contended that the above said petition was dis- 
missed even at the threshold at 10.30 a m inspite 
of the fact that a representation was made on 
behalf of the petitioner by another advocate by 
name Arunachalam. It was therefore pleaded, the 
lower court was not correct in dismissing the 
LA.No 2075 of 1986, for default. 

3. On theother hand, the learned counsel appear- 
ıng for the respondent submitted that as against 
the order passed 1n an application filed under 
O.9, Rule 9onlyan appeal will he and revision will 
not lie The learned counsel further contended 
that even on merits the petitioner has not made 
out a case for the restoration of I A.No.2075 of 
1986. It was further pleaded that the lower court 
was correct in dismissing I.A No 2075 of 1986 for 
default. 

4. I have heard the rival submissions. The fact 
remains that the suit was dismissed for default 
LA.No.1404 of 1982 was filed to restore the 
same and that was also dismissed for default on 
2.12.1986 In order torestore I A.No 1404 of 1982 
I A.No 2075 of 1986 was filed and that was also 
dismissed for default It 1s against that order the 
present revision has been preferred by the defen- 
dantpetitioner Insupportoftheabovesaid appli- 
cation an affidavit was filed by the petitioner. 
Wherein the petitioner has given various reasons 
for his absence on the date of hearing. A third 
party affidavit, was also filed According to third 
party affidavit, when the matter was called at 
10.30 a.m. representation was made on behalf of 
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the petitioner by another advocate Italso remains 
to be seen that the petition was dismissed at the 
threshold at 10 30 a.m on that particular day. The 
respondent herein has not filed any counter deny- 
ing the allegations made in the affidavit filed in 
support of I A.No.2075 of 1976 Therefore on 
merits the petitioner herein made out a case for 
restoration of I.A.No.2075 of 1986 By way of 
answer to the ground raised by the counsel for the 
respondent, whether a revision will lie against the 
order passed in I A.No.2075 of 1986, the learned 
counselappearing for the petitioner relied upon a 
full bench decision of Madhya Pradesh High Court, 
in the case of Nathu Prasadv Singhai Kapurchand, 
AIR 1976 M P 136, wherein, while considenng 
this aspect, ıt was held as under. 
“When an application, (A) under O.9, Rule 9, 
CP C, for restoration of the suit ıs rejected 
andan application (B) 15 made for restoration 
of the application (A) although such applica- 
tion of O 9, Rule 9 read with Sec 151, CP C., 
yet, the order rejecung the application, (B) 
does not fall within O 43, Rule 1(c) inasmuch 
as the application (B) is not “for an order to set 
aside the dismissal ofthe suit” itis for an order 
to set aside dismissal of the application (A) ” 
Therefore the contention raised by the learned 
counsel appearing for the petitioner that a revi- 
sion is competent, ıs fully supported by the 
above said Full Bench decision of the Madhya 
Pradesh High Court Further in the case of Doma 
Choudhary and others v Ram Natesh Lal and 
others, A.I R 1959 Patna 121, the Full Benchofthe 
Patna High Court held that - 


“An appeal lies under 0.43 Rule 1(c) or (d) , 


from an ofder rejecting for default an applica- 
tion under A 9 or Rule 13 of O 9 respectively, 
because on a plain reading of Clause (c) and 
(d) of 43 Rule4 thereis no ground for dıscrımı- 
nating between rejection of an application on 
merits and its rejection for default ” 
5. In view of all these aspects, I consider that the 
lower Court was not correct 1n dismissing the 
I A.No.2075 of 1986 for default. Accordingly, the 
order passed ıp I A.No 2075 of 1986 is set aside 
and the same is allowed Consequently the 
I A No 1404 of 1982 is restored and the same is 
remitted back to the file of the trial court with a 
direction to dispose of the same on merits in 
accordance with law after giving an opportunity of 
being heard to both parties In that view of the 
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matter, the revision 1s allowed There will be no 
order as to costs 


B.S Revision allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- Venkataswamı and Abdul Had, JJ 


19th August, 1991 


A.No 112 of 1983 
P.A.K.A.Shahul Hamid Appellant 
v 
A.Abdul Rashid Khan (died) and others 
. Respondents. 


(A) Specific Relief Act (XLVI of 1963), Sec 20(4) 
- Specific performance of contract if can be refused 
onground that it is not enforceable at theinstance of 
the other party 

(B) Specific Rehef Act (XLVII of 1963), Sec 12 - 
Applicability - Party able to perform whole or part of 
contract - Suing for specific performance - Sectionaf. 
applies. 

(C) Specific Relief Act (XLVII of 1963), Sec 16 - 
Specific Performance of contract if can be refused on 
ground that plaint contained a false averment 
Thesuit property was allotted to one Aziz Khan by 
order dated 27 11.1969 in L P.A.No.72 of 1965 
On his death, his heirs respondents 1 to 11 
inherited it On 81178, they entered into an 
agreement with the appellant-plaintiff for sale of 
the said property and received a sum of Rs 2,000 as 
advance. Though respondents 10 and 11 were 
present at the time of negotiations they were not 
present when the agreement was signed but 
promised to sign the agreement. On 9.11 1978, 
respondents 1 to 9 took a further Rs.1,000 from 
the appellant as advance As per the terms of the 
agreement, the respondents had to furnish certi- 
fied copies of the orders of the various court 
proceedings ending with L.P A.No.720f 1905 But 
they did not do so. The appellant himself took 
Steps and got copies on 14.5 1979, Respondents 1 
to 11 set up the 12th respondent to issue a notice 
to the appellant claiming a share ın the suit prop- 
erty Theappellant issued notice to respondents 1 
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to 11 0n30.11.1979 offering to perform his part of 
the contract and offering that ın case respondents 


10and 11 refused to perform the contract, he was , 


willingto take the sale deed in respect ofthe share 
ofrespondents 1 to9 alone in the property and pay 
the proportionate sale price The respondents 
entered into another agreement with respondents 
13 and 14. With these averments the appellant 
filed a suit for specific performance ot the agree- 
ment. Itwas dismissed. In appeal, it was contended 
by the respondents that there was no valid agree- 
ment executed by respondents 1 to 11 0n 8 11 1978, 
that there was no readiness or willingness on the 
part of the appellant that the agreement was an 
ındıvısıble one and unless alf the respondents 
Joined ın execution, there could be no specific 
performance and that as there was a false allega- 
tion in the plaint that respondents 1 to 9 assured 
and undertook to get respondents 10 and 11 to 
sign the agreement and the sale deed, specific 
performance should not be granted. 

Held - Sec 20(4) of the Specific Relief Act says 
that the court shall not refuse to any party,specific 
performance of a contract merely on the ground 
that the contract 1s not enforceable at the instance 
of the other party. [Para 13] 
The decision of the Supreme Court in Kartar Singh 
v. Harijinder Singh, A.I.R. 1990 S.C. 854, squarely 
applied to the facts of the present case. Even in 
K Venkatasubramanıam v S.Arthanariswara Chet- 
tiar, 1980 T.L NJ 417, the scope of Sec 12 was 
considered and particularly it was pointed out 
therein that Sec 12(3) applies only toa case where 
a party who 1s unable to perform the whole or part 
of the contract sues for specific performance. It 
was held on the facts therein that the party who 
sues for specific performance therein could not be 
said to be one so unable to perform. The said 
reasoning squarely applied to the facts of the 
present case also [Para 19] 
The plaint allegation that respondents (defen- 
dants) 1 to 9assured and undertook to get respon- 
dents (defendants) 10 and 11 to sign the agree- 
ment and the sale deed, even assuming that it has 
not been proved is not a very material allegation 
which 1s found tobe false Therefore the decisions 
in Ratnaswamy Gounder v. Venkatachalam, (1976)1 
MLJ 243, and Rethinasabapathi Pilla. ve 
VVVT R.Snramulu Chetnar, 99 L.W 239, have 
no application to the facts of the present case 
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Cases referred to:- 

Kannıah Gupta y Subbarami Redd, A I R. 1952 
Mad. 687, Sethu Parvathy Ammal v Bayı 
K Srinivasan Chettiar, (1972)2 MLJ 55, Kartar 
Singh v Haryınder Singh, A I R. 1990 SC 854, 
Suryaprakasa Rayudu v. Lakshminarasimha, A LR. 
-1914 Mad.462, Mayawann v. Kaushalya Devi, (1990)3 
SC.C 1; Sohan Lal v Union of India, A I R. 1991 
S C 955 Shanmugham v T R.Kannappa Mudalur, 
(1989)2 L.W. 274, Krishna Reddi v M M Thummuah, 
96 LW 88, Abdul Aziz v. Abdul Sammid, ALR. 
1957 Mad.596, Ramaswamy Gounder v Venkat- 
achalam, (1976)1 MLJ 243, Rethınasabapathı 
Pila. v VVVT R.Srramulu Chettiar, 99 L W. 
239, KVenkatasubramaniam v. Arthananswart 1980 
TLNJ.417 

Appeal against the decree of the court of the I ^ 
Additional Subordinate Judge, Erode, dated 
18 12.1981 and passed in O S No 1710 0f 1979, on 
its file ] 

The Judgment of the Court was delivered by 
Abdul Hadi, J - This appeal by the plaintiff ıs 
against the dismissal of his suit OS No 1710 of 
1979 on the file of the I Additional Subordinate 
Judge, Erode, praying for specific performance of 
the sale agreement dated 8.11.1978 by respon- 
dents 1 to 11 defendants 1 to 11 and for possession 
thereof or 1n the alternative for specific perform- 
ance of thesaid agreement by respondents 1 to 9 by 
executing a sale deed over their 5/6th share 1n the 
suit properties and for Jeceiving proportionate 
consideration and for partition and separate pos- 
session of the said 5/6th share 

2. The allegations made in the plaint may be 
summarised as follows. The abovesaid property 
was allotted to one Aziz Khan by order dated 
27.11 1969 1n L P A.No 72 of 1965. On his death, 
his heirs under Muslim Law, viz , respondents 1 to 
11 inherited the said property While so, on 
8.11 1978, ‘respondents 1 to 11 entered into an 
agreement with the plaintiff for sale of the said 
property to himat the rate of Rs.20 persquare foot 
of the ground area of the said property and re- 
ceived a sum of Rs.2,000, as advance. The said 
agreement provided that respondents should obtain 
certified copies of the orders of the various court 
proceedings, culminating in the above said letters 
patent appealat their cost and furnish the same to 
theappellant within 3 months from 8 11.1978 and 
within 60 days thereafter the respondents should 
execute the sale deed in favour of the appellant 
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and receive the balance sale price. Though 
respondents 10 and 11 were present at the time of 
the negotiations preceding the agreement, they , 
were not available to sign the agreement by the 
time the agreement could be formally reduced to 
writing on stamp papers as they happened to 
reside at Madras and Podanur respectively and 
had gone away promising to sıgn the agreement 
later on. On the undertaking and assurance of 
respondents 1 to 9 to get respondents 10and 11 to 
execute the agreement and the sale deed, respon- 
dents 1 to 9 took Rs.1,000 from the appellant on 
9.11 1978 as further advance Though respondents 
10 and 11 have not signed in the agreement, they 
are also bound by the terms of the agreement as 
they were also parties to the same. Respondents 1 
to 11did not furnish theabove referred to certified 
copies even after a lapse of three months and 
ınspıte of repeated demands by the appellant. So, 
the appellant himself obtained the said copies at 
his expenses The appellant has always been ready 
and willing to take a sale deed paying the balance 
price. But the tespondents 1 to 11 havesetup their 
father's brother, the 12th respondent to issue a 
notice on 14.5.1979 to the appellant and respon- 
dents 1 to 11 claiming a share ın the suit property 
and challenging respondents 1 to 11 to enter into 
the above said agreement. The said notice was 
given at the instigation of respondents 1 to 11 to 
thwart the appellant as the value of the property 
had gone up very much since the date of agree- 
ment. The appellant issued a notice on 30.11.1979 
to the respondents, offering to perform his part of 
the obligations and demanding the performance 
of the agreement by respondents and further 
offering that in the event of respondents 10 and 11 
refusing to execute the sale deed as undertaken 
taking advantage of the absence of their signa- 
tures in the agreement, the appellant was willing 
to take the sale deed in respect of the share of 
respondents 1 to 9 alone in the suit property and 
pay the proportionate price therefor. The said 
notice was served on respondents 1, 2, 4 and 6 to 
11. The appellant understands that respondents 1 
to 11 have entered into another sale agreement 
relating to the suit property with respondents 13 
and 14, who have notice of the earlier agreement 
dated 8.11.1978. 

3. Respondents 10 to 14 remained absent and 
hence were set ex parte 

4. The allegations in: the orginal written 
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statement of the 1st defendant-1st respondent 
dated 11 8 1980, which 1s adopted by defendants 2 
to 9 (respondents 2 to 9), may be summarised as 
follows'- The averment that on 8 11 1978 respon- 
dents 1 to 11 entered into an agreement with the 
appellant, ıs not true It ıs only defendants 1 to 9 
who had entered into an agreement with the plain- 
tıffon that date The terms of the agreement 1n so 
far as they are relevant. To respondents 
1 to 9 as set out in the plaint are correct. The 
allegation that respondents 1 to 9 assured and 
undertook to get respondents 10 and 11 and exe- 
cute the document 1s not true As per the agree- 
ment, respondents 1 to 9 had handed over all the 
relevant documents relating to the suit property 
to the appellant even ın June, 1979 and at that 
time, the appellant assured them that he would 
pay the balance sale price within 60 days there- 
after. The averment that the respondents 1 to 9 
had not furnished the relevant documents and 
that the appellant was making repeated demards 
therefor are not true The 1st respondent was 
insıstıng on the appellant to pay the balance amount 
within the stipulated time and respondents 1 to 9 
were always ready and willing to execute the sale 
deed. But, due to his financial difficulties, the 
appellant was not prepared to pay the balance 
amount, and in view of the said default, the agree- 
ment had come to an end in September, 1979. The 
notice dated 14.5 1979 issued by the 12th respon- 
dent was not given at the instance of the respon- 
dents 1 to 9. The allegation that the appellant had 
always been ready and willing to perform his part 
of the agreement, 1s not true. The averments that 
respondents 1 to 9 undertook to get respondents 
10 and 11 to execute the suit agreement and the 
sale deed and on such undertaking, respondents 1 
to9 tookyet another advance of Rs 1,000 fromthe 
plaintiffon9 11 1978, arenottrue Respondénts 1 
to 9 did not give any such undertaking. Respon- 
dents 1 to 9 have given a detailed reply to the 
appellant's notice Respondents 1 to 11 had not 
entered into. any agreement with respondents 13 
and 14 except the above said agreement dated 
8.11 1978 
5. On these pleadings, the following issues were 
framed for trial 
* 1 Whether the alleged agreement for sale was 
entered into by defendants 1 to 11 or by defen- 
dants 1 to 9 only? 
2. Whether the plaintiff has been always ready 
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and willing to perform his part of the contract? 
3. Whether the agreement has come to an end? 
^4 Whether the plaintiff ıs entitled to specific 

performance of the agreement for sale? 

5. Whether the suit as framed 1s not maintain- 

able? 

6. Whether the suit has not been properly 

valued and proper court-fee not paid? 

7. To what relief is the plaintiff entitled? 
6. Subsequently, the 1st respondent filed an addı- 
tional written statement dated 3 5 1981 which has 
been also adopted by respondents 2 to 9 The allega- 
tions therein may be summarised as follows - It is 
false to state that respondents 10 and 11 were 
present during the negotiation proceeding the 
suit agreement and agreed to sign the agreement 
later on. The understanding was that the agree- 
ment and the sale should be one and indivisible 
and that respondents 1 to 11 should sign and 
execute the document evidencing one single trans- 
action. Respondents 10 and 11 reside elsewhere 
and were not available for executing the suit agree- 
ment. The appellant undertook to obtain their 
signatures in the agreement on his own responsi- 
bility. The specific understanding was that the 
appellant should persuade respondents 10 and 11 
to join in the execution Of the suit agreement, 
failing which the entire agreement should stand 
cancelled There was no agreement 1n respect of 
fractional shares The original agreement was 
left 1n the custody of the appellant, who had the 
responsibility to obtain the signatures of respon- 
dents 10 and 11 soas to render the agreement valid 
and enforceable against all. As the appellant could 
not obtain the signatures of the respondents 10 
and 11, the agreement 1n its entirety has been 
Iendered inoperative and is not enforéeable In 
any event, the suit alternative relief 1s unsustain- 
able. Even for the alternative relief, the appellant 
is bound to pay the entire sale consideration of 
Rs.1,30,000 | 
7. After the above said additional written state- 
ment, the following additional issues were framed 
for trial:- 

1. Whether the suit agreement 1s valid and 

enforceable in law? 

2. Whether thesuit claim regarding alternative 

reliefas to partial enforcement is sustainable? 
8. On additonal issue No.(1) and original issue 
Nos (2) to (4) the trial court came to the following 
conclusions - 


(a) Prior to 8.11.1978, that is on 29 10 1978 
there were only negotiations between the 
appellant on the one hand and respondents 1 
to 11 on the other hand 
(b) The suit agreement dated 8.11.1978 is not 
valid since the understanding between the parties 
was only for execution of a single and 1ndivis- 
ible sale deed by all the respondents jointly, 
but respondents 10 and 11 have not Joined in 
the sale agreement 
(c) The appellant has not been ready and will- 
ing to perform his part of the contract and the 
agreement has come to an end due to hon- 
performance, laches and calculated delay-on 
the partoftheappellant.So, it 1s inequitable to 
enforce the same 

On the other issues, the trial Court came to the 

following conclusions: 
(a) It was respondents 1 to 9 only who had exe- 
cuted Ex. A-1 sale agreement and that the said 
agreementhad cometo an end even ın Septem- 
ber, 1979 dueto the appellant's defaultand the 
agreement did not subsist after September, 
1979 
(b) As per Sec 12 of the Specific Relief Act 
also, the appellant ıs not entitled to claim 
partial performance by respondents 1 to 9 
only. 
(c) Thoughitis true that respondents 1 to 9 had 
received Rs 2,000 on 8 11.1978 and another 
Rs 1,000 on 9.11 1978 as advance from the 
appellant, the appellant cannot claim refund 
in this suit, in view of Sec.22(2) of Specific 
Relief Act, 1963. 

Hence the trial court dismissed the suit 

9. Mr K.Sarvabhauman, the learned Senior Coun- 

sel for the appellant made the following submıs- 

sions before us.- 
(a) the trial Court erred ın concluding that 
there was no agreement between the parties 
including respondents 10and 11, even prior to 
8 11 1978, on a Sunday preceding to Deepavali 
day, that 1s on 29.10.1978 So, according to him, 
the absence of signatures of respondents 10 
and 11 ın Ex.A-1 cannot be an impediment to 
grant specific performance by all the respon- 
dents including respondents 10 and 11 
(b) the appellant was ready and willing to 
perform his part of the contract and it is only 
the respondents, who did riot furnish the above 
referred to documents of prior title within the 

, 
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three months' period allowed under Ex.A-1 
sale agreement and though the written state- 
ment stated that those documents were given 
by respondents 1 to 9 to the appellant 1n June, 
1979, so far they have not been given and only 
the appellant had to obtain certified copies of 
the same ın July, 1979 Thereafter, to the suit 
notice Ex A-5 dated 29 11 1979, sent by the 
appellant to the respondents 1 to 11, there was 
reply only by respondents 1 to 9 under Ex B-3 
dated 21.12.1979 and there was no reply by 
respondents 10and 11 The finding ofthe trial 
Court that there was delay on the part of the 
appellant and the appellant had not come to 
court with clean hands, 1s absolutely without 
‘any justification 7 
(c) The additional written statement was filed 
several months âfter the original writtenstate- 
ment, setting up an entirely new and 1nconsis- 
tent case to the effect that the understanding 
between the parties was that, the appellant 
should persuade respondents 10and 11 to join- 
1n theexecution ofthe suit agreementand that 
failing which the entire agreement which 1s 
one and indivisible should stand cancelled. 
There 1s also no proof to substantiate this 
contention On the other hand, the above re- 
ferred to Ex.B-3 the reply to the suit-notice 
belies the abovesaid contention Therefore, at 
least the alternative relief should be granted. 
Sec.12 of the Specific Relief Act has no appli- 
cation to the present case 
10. He also relied on the following decisions 1n 
support of his submissions: Kanniah Gupta v 
Subbarami Reddy, AIR. 1952 Mad. 687, Sethu 
Parvathy Amnial v Bayı K.Srinivasan Chettiar, 
(1972)2M.LJ 55, Karthar Singh v Harjinder Singh, 
A.LR. 1990 SC 854, Suryaprakasa Rayudu v 
Lakshminarasimha, AIR. 1914 Mad.462, and 
certain other decisions Reference would be made 
to those decisions in the course of this judgment 
11,Ontheother hand, the learned Senior Counsel 
for the respondents Mr GSubramaniam, made- 
the following submissions - 
(a) there was no agreement executed by 
respondents 1 to 11 on 8 11.1978 as set out in 
the plaint and the discretionary relief of 
specific performance cannot, therefore, be 
granted Even as per the plaint, respondents 
1 to 9 undertook to get respondents 10 and 


11 to execute the agreement. But the said * 
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undertaking has been proved to be false and 
thereis no enquityon the part of the appellant 
He has not come to Court with clean hands 
(b) There is no readiness and willingness on 
the partof theappellant. Further 1t 15 not clear 
whether the alleged readiness and willingness 
was with reference to the agreement executed 
by respondents 1 to 9 or thealleged agreement 
of respondents 1 to 11. 
(c) Even Ex A-1 does not show how much 
share each of the respondents is entitled to 1n 
the suit property Further, the agreement 
between the parties is an 1ndivisible one and 
unless all the sharers including respondents 10 
and 11 join in the execution of the agreement, 
there cannot be specific performance with 
reference to the share of respondents 1 to 9 
alone 
He also relied on the following decisions: 
Mayawant v. Kaushalya Devi, (1990)3 SCC 1, 
Sohan Lal v Union of India, ALR 1991 S C 955 
and certain other decisions Reference would be 
made to those decisions at the appropriate places 
ın the course of the judgment. 
12. We have bestowed our due consideration.to 
the rival submissions of the respective counsel. 
Regarding the questien, whether there was an 
agreement by respondents, including respondents 
10 and 11, to sell the suit property, even ten days 
prior to the date of Ex A-1 (8 11 1978), that 1s on 
29.10 1978, we have to concür with the finding of 
the court below for the following reasons:- First of 
all, the plaint itself does not plead about any such 


agreement, as on 29 10 1978 In fact, it does not 


even say when actually the alleged agreement took 

place prior to 8.11.1978. Rorabraph 4 of the plaint 

only states as follows. 
“Though defendants 10 and 11 were present at 
the time of the negotiations preceding the 
agreement, and were parties to such negotia- 
tions, by the time the agreement, could be 
formally reduced to’ writing on Stamp paper, 
defendants 10and 11 were not available to sign 
the agreement, as they happened to reside at 
Madras and Podanur respectively and gone 
away promising to sign the agreement later 
However, defendants 1 to 9 assured and under- 
took to get defendants 10 and 11 to execute the 
agreement and the sale deed-to follow. 
. Though defendants 10 and 11 have not 
signed the agreement, they are also bound by 
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the terms of the agreement as they are also 

parties to the same ” 
Thus, it only says that there were negotiations, but 
it does not specifically say that there was actually 
an agreement between all the parties including 
respondents 10 and 11 prior to Ex A-1 date Fur- 
ther it only states that “defendants 10 and 11 were 
present at the time of the negotiations” But, it 
does not say specifically that they also agreed to 
sell the suit property Further, in Ex A-5, suit 
notice also, we find almost the same allegations 
Further, even P W 1, the plaintiff only deposed 
that in the negotiations that took place one day 
prior to Deepavali, defendants 10 and 11 told that 
the advance amount could be given to defendants 
1 to 9 and that defendants 1 to 11 would sign 
the agreement after they return to their town 
Nowhere there also P.W 1 specifically deposed 
that on any particular day prior to Ex.A-1 date, 
defendants 10 and 11 expressly agreed to seli the 
suit property Further, if reallyon29 10 1978 itself 
all the respondents have agreed to sell the suit 
house, there would have been payment of some 
advance towards ihe sale consideration on that 
date But P W 1 admitted no advance was paid on 
thatday Further, P W 1 deposed that one Sultan 
Mohideen, former councillor of Erode Munici- 
pality was present at the time of theabove referred 
to negotiations, but that he was not gorng to be 
examined, despite the fact that there was no enmity 
between P W 1 and the said Sultan Mohideen. 
Therefore, we conclude that there was no agree- 
ment on the said date, vız, 29 10 1978 or any day 
prior to 8 11 1978 by all the respondents, includ- 
ıng respondents 10 and 11 
13. Then, coming to Ex A-1 sale agreement, 
admıttediy it i5 not signed by respondents 10 and 
11, though it purports to be by all the partes 
including respondents 10 and 11 In all the pages 
Of Ex A-1, the places where respondents 10 and 11 
should have signed remain blank. So, there 1s no 
proof that respondents 10 and 11 also agreed to 
sell their respective shares ın the suit property. No 
doubtit was also contended by the learned counsel 
for respondents that Ex B-1, which 1s the duplı- 
cate copy of Ex A-1 and retained by respondents, 
does not contar the signature of the appellant 
even and contains the signature of only respon- 
dents 1 to 9 Therefore, his contention is that the 
appellant, who retained Ex A-1 put his signature 
in Ex A-1, just prior to the filing of the suit to show 
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that there was a concluded contract between the 
plaintiff and respondents But, there 1s no evi- 
dence to prove that the appellant put his signature 
1n Ex A-1 just prior to the filing of the suit That: 
apart Sec 20(4) of the Specific Rehef Act, says that! 
the couitshall not refuse to any party Thereliefof, 
specific performance of a contract merely on the 
ground that the contract is not enforceable at the! 
instance of the other party I have also held so ın' 
R Ramaswamy v Seethammal, (1990)2 LW 1 6l 
relying on La] v Ramp, AIR 1978 All 212 : 
14. So, we have to see whether respondents 1 to 9 
at least agreed to sell their share in the suit prop- 
erty to the appellant and whether in view of the 
fact that respondents 10and 11 have not Joined in 
Ex A-1, sale agreement, there was no agreement 
evenby respondents 1 to 9 in respect of theirshare 
on and whether 1n other words, the contemplated 
agreement was one and ındıvısıble The original 
written statement of the 1st defendant, which was 
adopted by defendants 2 to 9, no doubt states that 
the allegations that on 8 11 1978, defendants 1 to 
11 entered into an agreement with the plaintiff, 1s 
not true But, in the next sentence, the clear 
admission is as follows - 
“It 1s only defendants 1 to 9 entered into an 
agreement with the plaintiff 
The further plea ıs as follows 
“As per the agreement defendants handed over 
all the relevant documents relatıng to the 
property to the plaintiff even 1n the month of 
June and at the time of the receipt of all the 
relevant documents, plaintiff assured the 


- defendants that he will pay the balance 


amount as per the agreement within 60 days, 
Le, before the end of August, 1979 
contrary to that, only this defendant insisted 
the plaintiff to pay the balance amount within 
thestipulated time The defendants were always 
ready and willing to execute the document.. 
Due to the plaintiffs default the agreementhas 
come to an end in the month of September, 
1979” [Emphasis supplied] 
The abovesaid pleas clearly show that there was an 
agreement to sell to the appelllant at least by 
respondents 1 to 9 on 8111978 All that the 
abovesaid respondents contend is that the above 
Said agreement has come toan end in the month of 
September, 1979 So, according to them, ıt was ın 
force till September, 1979 Further, as per the 
abovesaid pleas, it 1s also clear that the abovesaid 
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agreement of respondents 1 to 9 was not contin- 
gent upon respondents 10 and 11 joining in the 
said sale transaction for selling their share 1n the 
` suit property also In view of the abovesaid pleas, 
1t is further clear that according to respondents 1 
to 9 atleast upto September, 1989, they were 
willing to sell their share 1n the suit property 
despite the fact that respondents 10and 11 had not 
signed 1n Ex A-1 nor otherwise came forward to 
Joininthesale transaction along with respondents 
1to9 
15. While this 1s the plea ın the above original 
written statement dated 11.8 1980, ın the addi- 
tional written statement, which was filed by the 
said defendants 1 to 9about 9 months later, for the 
first tıme a completely new case was sought to be 
set up as follows 7 
“The plaintiff undertook to obtain théir 
Signatures ın .the agreement on his own 
responsibility. As a matter of fact, the specific 
understanding was that the plaintiff should 
persuade defendants 10 and 11-to join in the 
execution of the suit agreement, and that fal- 
ing which, the entire agreement, shall stand 
cancelled " 
Certainly this 1s a new and different case, inconsis- 
tent with the plea already raised ın the original 
written statement It is not difficult to hold that 
thesald new case was only an after thought andset 
up only to somehow wriggle out from the obliga- 
uon flowing from Ex A-1-sale agreement executed 
by respondents 1 to 9 This new case is also quite 
contrary to what 1s contained ın Ex B-3, the reply 
dated 21 12 1979 by the respondents other than 
the respondents 10 and 11, to the suit notice 
Ex.A-5 dated 29 11 1979, Ex P-3 contains the same 
pleas as quoted above from the written statement 
It is to be noted that in the said reply it is further 
stated as follows: 
“My chents (defendants 1 to 9) were always 
ready and willing to execute the document up 
to the stipulated time ” 
This also shows that according to them they were 
ready to execute the sale deed with reference to 
their share in the property at least upto the abovesaid 
stipulated time, even though defendants 10and 11 
havenot joined in the sale transaction Inthe hght 
of Ex.B-3 and the original written statement, it 1s 
clear that what 1s deposed by D Ws 1 and 2 that 
unless defendants 10 and 11 joinin the sale agree- 
ment, there was no contemplation of sale at all, 
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cannot be believed at all 

16. No doubt Mayawann v Kaushalya Devi, (1990)3 
SCC 1, cited by the learned counsel for the 
respondents has laid down that the jurisdiction to 
order specific performance of a contract 1s based 
on the existence of a valid and enforceable con- 
tract and where a valid and enforceabie contract 
has not been made, the Court will not make a 
contract for them. Undoubtedly this 1s the law 
But, in the present case, from what is stated above, 
ıt is clear that there 1s a valid and enforceable 
contract between respondents 1 to 9 on the one 
hand and the appellant on the other hand Sohan 
Lalv Union of India, A I R. 1991 S C 955, cited by 
the learned counsel for the respondents, also has 
no application to the facts of the present case 
There, only on the footing that “admıttediy no 
contract whatsoever has been entered into 
between the parties therein it was held that 
specific perfotmance relief cannot be given. Similarly 
Shanmugham, A v T R.Kannappa Mudalar, (1989)2 
LW 274 and Krishna Reddi v M M Thımmıah, 
96 L W 88, cited by the learned counsel for the 
respondents also has noapplication to the facts of 
the present case ‘ 

17. In Kanniah Gupta v. Subbaramı Reddi, A I R 
1952 Mad. 687, cited by the learned counsel for the 
appellant, an agreement forsale of certain piece of 
land belonging to the joint family of A and B, 
though intended to be executed by both in favour 
of C, was in fact signed by A only. In that context 
it was held that as A did not make it B signing the 
document, a condition for the validity and en- 
forceability ofthe document, the agreement could 
be enforced as regards the share of A ın the Joint 
family property. Further, ın Sethu Parvathy Ammal 
v Bayı K.Srınıvasan Chettiar, (1972)2 MLJ 55, 
also ıt has been held that when a document 1s 
proposed to be executed by several parties, and 
only some of them execute and others do not, 
whether the document 1s binding ow those appel- 
lants, who have executed it, depends upon the 
intention of the parties It has been further 
observed therein that the intention that the 
document would be incomplete and would not be 
enforceable against the executing parties, has to 
be established by theexecuting parties byshowing 
that they would not have executed the agreement, - 
if the other party had not joined in the agreement 
or that they did not intend to be bound by the 
agreement unless and until the others who were 
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proposed to be the parties to the agreement joined 
In the execution 
18. The same question was also considered by a 
Bench of this Court ın K Venkatasubramaniam v 
S.Arthanariswan Chettiar, 1980 T L NJ 417, and 
the same principle was laid down in the said deci- 
sion also and on the facts of the said case, the 
Bench came to the conclusion that the agreement 
before them could not be considered to be a con- 
ungent agreement in the sense the its validity was 
contingent on the 3rd defendant therein joining in 
the execution of the sale deed and that the defen- 
dants 1 and 2 therein were the only persons who 
entered ınto the agreement and they would be 
bound by it The learned counsel for the respon- 
dents no doubt cited in this context Abdul Aziz v 
Abdul Sammıd, A I.R. 1957 Mad. 596 No doubt, 
on the facts of that case, this Court held therein 
that the contract 1n question was not divisibleinto 
two parts, one relating to a third and the other 
relating to the remaining two-thirds and that the 
court could not substitute a new bargain and force 
a new contract on the parties by decreeing the 
balance claim with respect to 1rd share of the 
defendant, therein But, the said decision turned 
on the facts of that case On the other hand, as 
already stated the facts in the present case are 
different. 
19. The learned counsel for the appellant also 
rightly argued that the Court belowerred in invok- 
ing Sec 12 of the Specific Relief Act, to the facts of 
the present case In this context, he relied on 
Kartar singh v. Haryinder Singh, A I R. 1990 S.C 
854. The respondent therein and his sister owned 
some properties. He entered into a written agree- 
ment with the appellant therein for himself and on 
behalf of his sister for sale of all the said proper- 
ties It was specifically mentioned in the agree- 
ment that he had agreed to sell not only his entire 
share in the property, butalso that of hissister and 
that he would be responsible for getting the sale 
deed executed from his sister. The sister refused to 
sell the property coming to her share In the above 
context when the appellant filed a suit for specific 
performance of the said agreement, the Supreme 
Court held that the said case was not one covered 
by,Sec 12 of the Specific Relief Act The relevant 
observation of the Supreme Court runs as fol- 
lows:- 

“It 1s clear from Sec.12 that it relates to the 

specific performance of a part of a contract 


The present is nota case of the performance of 
a part of the contract but of the whole of the 
contract so far as the contracting party, namely, 
the respondent ıs concerned Under the agree- 
ment, he had contracted to sell whole of his 
property. The two contracts, vız , for thesale of 
his share and of his sister's share were separate 
and were severable from each other although 
they were incorporated 1n one agreement In 
fact, there was no contract between the appel- 
lant and the respondent's sister and the only 
valid contract was with respondent 1n respect 
of his share ın the property. As regards the 
difficulty pointed out by the High Court, namely, 
that the decree ofspecific performance cannot 
be granted since the property will have to be 
partitioned, we are of the view that this 1s not 
a legal difficulty. Whenever a share in the 
property is sold the vendee hasan ght to apply 
for the partition of the property and get the 
share demarcated 
Hence the Supreme Court granted specific per- 
formance regarding the said respondent’s share 
alone in the property. This decision squarely applied 
to the facts of the present case Further, evenin the 
above referred to K Venkafasubramanıam v 
S.Arthananswan Chettiar, 1980 TL NJ 417, the 
scope of Sec 12 was considered and particularly 
it was pointed out therein that Sec 12(3) (which 
has been wrongly relied on by the Court below) 
applies only to a case where a party who 1s unable 
to perform the whole or part of the contract sues 
for specific performance It was held on the facts 
therein that the party who sued for specific per- 
formance therein could not be said to be one so 
unable to perform The said reasoning squarely 
applied to the facts of the present case also In 
fact, though initially the learned counsel for the 
respondents attempted to contend that the 
abovesaid Sec 12 was applicable, he subsequently 
fairly submitted that Sec 12 would not be applı- 
cable 
20. The learned counsel for the appellant also 
rightly argued that the court below erred in hold- 
ing that there was laches on the part of the appel- 
lant which would disentitle the appellant to the 
relief of specific performance In the present case 
there was no laches on the part of the appellant 
According to P.W.1, the plaintiff, he got the copies 
of the prior records in July, 1979 Then he has 
issued a suit notice under Ex.A-5, on 29 11 1979 
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The few months delay 1n between cannot be said to 
belachesonhis part Thatapart, as rightly pointed 
out by the learned counsel for the appellant, many 
decisions right from Suryaprakasa Rayudu v 
Lakshmınarasımha, A I R. 1914 Mad. 462, have 
uniformly held that mere delay cannot bea ground 
for refusal of specific performance The learned 
counsel for the respondents also contended that 
there was falsity ın one of the allegations made in 
the plaint and that hence the discretionary relief 
ofspecific performance should not be granted, to 
the appellant. The said allegation 1s that defen- 
dants 1 to 9 assured and undertook to get defen- 
dants 10 and 11 to sign the agreement and the 
sale deed The learned counsel for the respon- 
dents submitted that this allegation has not 
been proved and so 1t ıs false and so he submitted 
that ın view of the decisions ın Ramaswamy 
Gounder v Venkatachalam, (1976)1 MLJ 243, 
and V.V Rethinasabapathi Pillai v T R Srıramulu 
Chettiar, 99 L W 239, the discretionary relief of 
specific performance should not be granted But, 
this contention has no merits The abovesaid alle- 
. gation, even assuming that 1t has not been proved, 
1s not a very material allegation which is found to 
be false Thesaid decisions have no application to 
the facts of the present case It cannot also be said 
that the appellant was not ready and willing to 
performhis part ofthe contract Further, heclaim 
that for the alternative relief of partial enforce- 
ment, the plaintiff 15 bound to pay the entire sale 
consideration of Rs 1,30,000 even for the 5/6th 
share of defendants 1 to 91s also of no merit The 
plaintiff ıs bound to pay only the said 5/6th share 
m the entire sale consideration 
21. In the result, the appeal is allowed, the judg- 
ment and decree of the court below are set aside 
and thesuit ıs decreed in respect of the alternative 
reliefs prayed for with costs throughout Time for 
the plaintiff to deposit the balance sale considera- 
tion in the trial court 15 one month Time for 
execution and registration of the sale deed 1s one 
month from the date of such deposit 
This appeal having been set down this day for 
being mentioned, the Court delivered the follow- 
ing judgment 7 
The Order of the Court was made by 
Venkataswamı, J .- This matter comes up before 
us at the instance of the learned counsel for the 
appellant. Learned counsel for the appellant states 
that the Court below expressed certain doubt 
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regarding the exact amount of deposit to be made 
by the appellant. Hence, we make it clear by the 
following clarification, 
In paragraph 20 of the judgment, dated 25 7 1991, 
the last sentence 15 substituted as follows - 
“The plaintiff 1s bound to pay only the said 5/ 
6th share in the entire sale consideration, viz, 
Rs 78,000 (Rupees Seventyeight thousand) ” 


BS 


Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 
[Special Onginal Jurisdiction] 


Present:- Bakthavatsalam, J 


W P No 1696 of 1991 lth February, 1991 
D.Veerasekaran & . Petitioner 
V 


State of Tamil Nadu and another . Respondents 
Advocates Act (XXV of 1961), Sec 30 - Right of 
Advocate to carry on his profession - Whether can be 
interfered with by Police. 

The petitioner 1s entitled to carry on his profes- 
sion as an advocate for his clients in accordance 
with the Code of Conduct prescribed for the 
Advocates under the Advocates’ Act which 
cannot be prevented by the State or Police 
Authorities . [Para 4] 
Petition under Art 226 of the Constitution. of 
India, praying that 1n the circumstances stated 
therein, and ın the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
mandamus forbearıng the respondents herein- 
from interfering with the petitioner's personal 


liberties. 


N Ganapathy, for Petitioner 

P.Anvudamambi, Government Advocate, for 
Respondents. 

The Court made the following 

ORDER - The prayer ın the writ petition 1s to 
issue a writ of mandamus forbearing the respon- 
dents hereinfrom interfering with the petitioner’s 
personal liberties 

2. The petitioner, a practising Advocate of this 


^ 
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- Court having more than ten years standing had 
been engaged by Tamil refugees from Sri Lanka 
eversince 1983and he has appeared in manycases, 


for them. The pet:tioner's professional services - 


were requisitioned by the LTTE men also in sev- 
eral cases. According to the petitioner, certain 
LTTE persons belong to the group of his clients 
The allegation made in the affidavit 1s that he 1s 
connected with them purely professionally giving 
them legal advice and also defending them in 
various cases, including taking legal action on 
their behalf on several matters. It 1s to fulfil his 
professional engagement, he proceeded to 
.Pudukkottaiina vehicleon 31.1.1991 and reached 
Pudukkottai on 1 2 1991. On reaching Pudukkot- 
tai, he wastaken by the local special Branch police 
to the office of the Superintendent of Police, 
Pudukkottai on the pretext of some interroga- 
tions as to why the petitioner should come all the 
way from Madras to Pudukkottai to meet his 
clients and was subjected to several probing ques- 
tions The petitioner explained that the propose 
of his visit was purely profession to gather particu- 
lars and instructions for moving bail application 
The petitioner also gave a petition to the local Bar 
Council. The office bearers of the Bar Council 
also complained to the Superintendent of Police 
about the high-handed action in subjecting the 
petitioner an advocate to interrogation. The local 
Superintendent of Police was very keen that the 
petitioner should not move the bail application 
for thesaid accused nor should the petitioner take 
any action for the return of the property seized in 
the case. However, the petitioner gave some tele- 
phonic information to his colleague at Madras to 
file the bail application on behalf of eight persons 
in Cr] M P No.917 of 1991 on 4.2.1991 and it was 
disposed of by Mrs.Padmini Jesudurai, J, It 1s 
alleged that after great persuasion by the members 
of the Bar of Pudukkottai, the petitioner was 
allowed to come back to Madras without getting 
full instructions. He was not allowed to meet the 
concerned accused Subsequently, on 4th Febru- 
ary, 1991 when he was ın his house at about mid- 
night, a team of police officers headed by the 
Deputy Commissioner of Police made thorough 
search of his house and asked him several ques- 
tions regarding the LTTE men. The petitioner 
answered to the best of hus ability and impressed 
upon them that his meeting with the LTTE men 
was purely professional and was not otherwise. 
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The petitioner also disclosed ali the facts of the 
various cases in which he appeared for them. On | 
that date he was taken to D-1 Triplicane Police 
station, where he was.lodged under wrongful 
confinement till 3 p.m. the next day Thereafter he 
was taken to the Anna Square police station and 
kept there till about 4 p.m , from where he was 
taken to the XIII Metropolitan Magistrate Later 
he came to know that he was being detained on 
instructions from the superiors mainly to prevent 
"from moving the bail application for the above 
persons and taking other legal action on their 
behalf by whom he was engaged for professional 
service. He was produced before the Magistrate by 
about 5 pm He has alleged that he was detained 
aS a preventive measurein connection with the All 
India Bandh Scheduled to take place on 6th Feb- 
ruary, 1991. However, he was released on bail on 
his own bond and he returned home He has 
alleged in the affidavit that the police authorities 
have once again started coming to his chamber on 
7 2.1991 enquiring him and wanting him for pur- 
pose of interrogation to the office of the 2nd 
respondent It is also stated that on the night of 
7.2 1991, under instructions from the 2nd respon- 
dent, once again police came 1n search of the 
petitioner to his house and told his family mem- 
bers that the petitioner should come to Anna 
Square police station. It 1s alleged ın the affidavit 
that with a view to prevent the petitioner from 
contacting or appearing for the LTTE people and 
ın particular to the people who were arrested 
recently and to deprive his professional legal serv- 
ice to them, the 1st respondent had instructed the 
2nd respondent to see that somehow the peti- 
tioner 1s prevented. The petitioner had also moved 
a petition for anticipatory bail before this Court 
on 82 1991. On these allegations the petitioner 
has come up with this writ petition for the relief 
stated supra 

3. Mr.N.Ganapathi, learned counsel appearing 
for the petitioner contends that the respondents 
are not entitled in law to curtail the petitioner’s 
fundamental right by their arbitrary action of 
Instructing their officers to prevent the petitioner 
from rendering professional service to his clients 
who have chosen him as legal adviser. According 
to learned counsel for the petitioner this action of 
the respondents 1s arbitrary and ıt violates the 
provisions of Art 19 of the Constitution. Learned 
counsel for the petitioner further points out that 
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as an Officer of Court, the petitioner 1s rendering 
professional service to his clients by moving bail 
"application on their behalf. Therefore, interfei- 
ence with the discharge of legal proceedings in 
court by the petitioner should not be permitied 

He also refers to Sec 126 of the Evidence Act with 
regard to professional communications Sec.126 
ofthe Evidence Act gives the right to a Pleader or 
Vakılor Attorney not to disclose any communica- 
tion made to him about his client without his 
client's express consent. Thus is, of course, subject 
to certain conditions which is found in the proviso 

One of the conditions is that nothing in this sec- 
tion shall protect from disclosure any such com- 
munication made in furtherance of any illegal 
purpose and any fact observed by any 
, barrister,pleader, attorney, or vakil, ın the course 
ofhisemploymentassuch, showing thatany crime 
or fraud has been committed since the commence- 
ment of his employment. Relying upon this sec- 
tion, learned counsel contends that the petitioner 
should not be harassed in the way 1n which he has 
been done by the authorities so far 

4. Considering the arguments of Mr.N Ganapathi 
learned counsel for the petitioner and the Gov- 
ernment Advocate I am of the view that such a 
wide prayer as asked for in the writ petition cannot 
be granted. Taking the facts and circumstances of 
the case, suffice for me to say that the petitioner 1s 
entitled to carry on his profession as an Advocate 
for his clients in accordance with the code of 
conduct prescribed for the Advocates under the 
Advocates’ Act, which cannot be prevented by 
authorities [tis also made clear thatif the authori- 
ties want to make any interrogation on the peti- 
tioner on some alleged charges made against him, 
it 1$ open to the authorities to interrogate the 
petitioner in the presence of an Advocate. It 1s 
made clear the petitioner can act as an advocate 
only. With these observations, the writ petition 
will stand dismissed 


V.K 


Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- Govindasami, J 


W.P.No 14014 of 1988 28th August, 1991. 
A.Vembuli Naicker ..Petitioner 
v. 

Statecf Tamil Nadu and others Respondents 


(A) Land Acquisition Act (I of 1894), Sec 4(1) - 
Notification under - Public purposes specified in the 
notification vague and indefinite - Notification li- _ 
able to be quashed. 
(B) Land Acquisition Act (I of 1894), Sec 55(1) and 
Rule 1 - Rules framed under that section - Giving 
public nonce of the substance of the notification - 
Mandatory.’ 
(C) Land Acquisition Act (I of 1894), Sec 5-A - 
Enquiry under Rule 3(b) of the rule - Not followed 
promptly- Acquisition proceedings whether vitiated. 
(D) Land Acquisition Act (I of 1894), Sec.6 - Pub- 
lication of declaration - After expiry of one year from 
the date of publication of Sec 4(1) notification - 
Proceedings are liable to be questioned. 
Intheinstant case, the Notification does not spec- 
ify the public purpose with sufficient particulars 
and clarity. In view of the Division Bench decision, 
the impugned Notification under Sec.4(1) 1s liable 
to be quashed [Para 5] 
The Rule 1 of the Rules clearly prescribed that the 
noticeshould be published at convenient places in 
the said locality and copies thereof should be 
fixed up ın the offices of the Collector, the Tahsil- 
dar, and in the nearest Police Station It is obliga- 
tory on the part of the respondents not only to see 
that the notice 1s published in the convenient 
places n the sand locality but also to see that copies 
thereof are affixed ın the offices of the Collector, 
the Tahsildar and 1n the nearest Police Station. 
Notification is not suffice but notice should be 
published at convenient place in the locality and 
copies thereof should be fixed up in the offices of 
the Collector, the Tahsildar and 1n the nearest 
Police Station and thatıs mandatory and failure to 
do so, vitiates the acquisition proceedings. 

[Para 6] 
It 1s clear that the procedure prescribed under 
Rule 1 of its rules framed under Sec.55 of the Act 
for giving public notice of the 4(1) Notification 1s 

~ 


X 


I] Vembulı Naicker v. State of Tamil Nadu (Govindasam,, J.) 


mandatory and failure to follow the procedure will 
vitiate the entire proceedings In the ınstant case, 
except the averments that public notice of the 
substance of the notification under Sec 4(1) of the 
Act publication was given in the locality by beat of 
tom-tom under Rules on 1.10.1985, there 1s noth- 
ing on record to show that the respondent has 
followed the prescribed procedure for giving 
public notice of the substance of the Notification 
in the locality viz., publication of the notice at con- 
venient places m the said locality, and affixing 
copies thereof in the offices of the Collector, the 
Tahsildar, and 1n the nearest Police Station Hav- 
ing regard to the aforesaid peculiar circumstance 
of the case, the mpugned proceedings are liable to 
be quashed. 

In the present case while holding enquiry under 
Sec 5-A of the Act and that the petitioner had not 
received the views of the requisition department. 
But according to the learned Government Advo- 
cate, the views of the requisition department were 
communicated to the petitioner, vide R.C.558/4, 
dated 30.4 1986. The learned counsel for the peti- 
tioner disputes about the factum of the receipt of 
the views by the writ petitioner The learned 
Government advocate ıs not ın a position to sub- 
stantiate to his plea that the views of the requisi- 
tion department were communicated to the peti- 
tioner as alleged ın the counter-affidavit. On this 
ground also, the proceedings are liable to be 
quashed. [Para 6] 


In the instant case, though the Sec 4(1) Notifica- 


tion was published on 25 9 1985, the publication 
of declaration was under Sec 6 of the Act was 
made only on 29 9 1986 admıttediy beyond a pe- 
riod of one year The learned counsel for the 
petitioner contended that 1n view of the fact that 
the due publication of the substance of the notifi- 
cation was not published as contemplated as per 
Rule 1 of the Rules framed under Sec 55 of the 
Act, the period of one year for publication of the 
declaration under Sec6 of the Act should be 
computed from the date of publication of Sec.4(1) 
Notification in the Govt Gazette [Para 8] 
Cases referred to: 

State of Tanul Nadu v. A. Mohammed Yousuf, (1990)2 
M L J. 149; Munshi Singh v. Union of India, A.I.R. 
1973 S.C 1150; Valleeswarar Temple v State of 
Tamil Nadu, (1990)2 M.L J. 142, L Knshnan v. 
State of Tamu Nadu, (1991)2 MLJ 150 

S David Tyagaraj, for Petitioner 

P.Sengottuvelan, Government Advocate, for 
Respondents. 
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The Court made the following 

ORDER-- The petitioner is the owner of lands of 
an extent of O.12 acres comprised in S.No.14/1B, 
O 55 acres comprised in S.No 14/B, O.56 acres 
comprised in S.No.14/3B, O.50 acres comprised 
in S.No.14/4B, 0.06 acres comprised 1n S.No.84/2, 
033 acres comprised ın S.No 85/1, 030 acres 
comprised in S No.85/2, 0.92 acres comprised 
in S.No 86/1, 0.67 acres comprised in S.No.86/2, 
0.72 acres comprised in' S.No.87/2 in all 
measuring 4 acres and 73 cents situate in Vanaga- 
ram village, Village No.79, Saidapet Taluk, 
Chingleput District. The petitioner has utilised 
the lands for the purpose of manufacturing bricks 
ın the name and style of “Mahavıshnu Brick 
Works" under I.S LNo 18/03/0604/PMT' SSI, dated 
14.10.1980. 

2. The Government of Tamil Nadu initiated ac- 
quisition proceedings under the provisions of the 
Land Acquisition Act, (hereinafter referred to as 
the Act) for the purpose of formation of Madura- . 
voyal Neighbourhood scheme and issued notifica- 
tion under Sec.4(1) of the Act in G.O.Ms.No.857, 
Housing and Urban Development, dated 26.8.1985 
specifying that the lands specified therein were- 
needed for public purpose to wit for the formation 
of Maduravoyal Neighbourhood Housing Scheme 
sponsored by the Tamil Nadu Housing Board and 
published the said notification in the Tamil Nadu 
Government Gazette dated 25.9.1985 and also 
published the said Notification in the local dailies 
viz, Daily Thanthı and News Today on 30.9 1985 
The public notice of the substance of the said 
Notification was given in the locality by beat of 
tom-tom on 1.10.1985 The land specified therein 
are about an extent of 54.65 acres inclusive of 
petitioner's lands 1n Vanagaram village, Saidapet 
Taluk, Chingleput District. The petitioner raised 
objection with reference to the said acquisition on 
19 11.1985. The Land Acquisition Officer for- 
warded the said objections to the Requisition 
Department viz, Tamil Nadu State Housing Board. 
The Tamil Nadu State Housing Board communi- 
cated their views overruling the objections. It is 
stated that the Land Acquisition Officer commu- 
nicated theview of the Tamil Nadu State Housing 
Board to the petitioner on 13.4.1986 even though 
the writ petitioner stated that the writ petitioner 
had not received the views of the State Housing 
Board. Thereafter, the Land Acquisition Officer 
conducted an enquiry under Sec 5-A of the Act, 
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butitis not stated as to when the Land Acquisition 
Officer conducted the enquiry. According to the 
petitioner, the Land Acquisition Officer might 
have conducted the enquiry even before the views 
of the requisition department were obtained. 
Thereafter, the Government on consideration of 
the report of the Land Acquisition Officer issued 
a declaration under Sec6 of the Act in 
G.O.Ms No.1525, Housing and Urban Develop- 
ment, dated 28.9 1986 and published the same in 
the Tamil Nadu Government Gazette dated 
29 9 1986. Itis at this stage, the petitioner has filed 
the above writ petition for issue of writ ofcertoran 
to quash the notification issued under Sec 4 of thé 
Act in G.O Ms No.857, Housing and Urban 
Development Department, dated 26.8.1985 and 
the declaration issued under Sec.6 of the Act ın 
G.O.Ms.No.1525, Housing and Urban Develop- 
ment Department, dated 28 9 1986 published ın 
the Tamil Nadu Government Gazette dated 
25.9.1985 and 29.9.1986 respectively 

3. Mr S David Tyagaraj, learned counsel appear- 
ıng for the petitioner, contended that the public 
purpose specified in the Sec.4(1) Notification viz., 
for the formation of Maduravayal Neighbour- 
hood Scheme 1s vague and indefinite and conse- 
quently Sec.4(1) Notification has to be quashed. 
Secondly, the learned counsel for the petitioner 
contended that the procedure prescribed under 
Rule 1 of the Rules framed under Sec.55(1) of the 
Act forgiving public notice of the substance of the 
Notification under Sec.4(1) of the Act 1s manda- 
tory. In the instant case, public notice of the sub- 
stance of the 4(1) Notification was not given at 
convenient places in the locality as contemplated 
under Rule 1 of the Rules framed under Sec.55 of 
the Act, and consequently the acquisition pro- 
ceedings are vitiated. Thirdly, the procedure pre- 
scribed under Rule3(b) of the Rule for holding an 
enquiry under Sec.5-A of the Act enquiry has not 
been followed properly. The ‘learned counsel for 
the petitioner raised an objection that the Sec 6 
declaration was published only on 29.9 1986, after 
expiry ofone year from the date of the publication 
of Sec.4(1) Notification in the Government 


Gazette on 25.9 1985, and on this ground also, the 


proceedings are liable to be quashed 

4. In reply, the Government Advocate contended 
that the public purpose specified in the 4(1) Noti- 
fication isfor the formation of Maduravoyal Neigh- 
bourheod Scheme.sponsored by the Tamil Nadu 
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Housing Board and that cannot be said to be 
vague, as contended by the learned counsel for the 
petitioner. The learned Government Advocate 
further contended that the public notice of the 
Substance of the Notification was given in the 
locality by beat of tom-tom as required under the 
rules, on 1101985 The learned Government 
Advocate further contended that the objections 
raised by the writ petitioner for the proposed 
acquisition were forwarded to the requisition 
department and the views of the requisition 
departmenton receipt, were communicated to the 
writ petitioner on 30.4.1986 The learned Govern- 
ment Advocate further contended that Sec6 
declaration was published in the Government 
Gazette on 29.9 1986, which was within one yeai 
from the date of the publıcatıonofthenotıfıcatıon 
1n the locality which was done on 1 10 1985 and 
consequently the ımpugned proceedings are not 
vitiated 
5. In so far as the first contention that the public 
purpose 1n Maduravayal Neighbourhood Scheme 
as specified ın the 4(1) Notification 15 concerned 
the learned counsel appearing on behalf of the 
writ petitioner refers to the decision of a Division 
Bench of this Court, ın L Krishnan v State of - 
Tamu Nadu, (1991)2 M LJ 150, wherein this 
court had occasion to consider the public purpose 
that was specified ın the Sec 4(1) Notification 
which was then under challenge and that public 
purpose specified 1n the said notification was as 
follows: : 
“Whereas it appears to the Government of 
Tamil Nadu that the lands specified below are 
needed for a public purpose, to wit, for the 
implementation of Housing Schemes, to meet 
the demands made by various sectors of the 
population under ‘Kalaignar Karunanidhi Nagar 
Further Extension Scheme,:-- 
Whereas it appears to the Government of Tamil 
Nadu that the lands specified below are needed 
for a public purpose, to wit, for the creation of 
a new neighbourhood, known as Kalaignar 
Karunanidhi Nagar Part II Schemes.-- 
Whereas it appears to the Government of Tamil 
Nadu that the land specified below-are needed 
for a public purpose to wit, for increasing 
housing accommodation for the development 
of South Madras neighbourhood ” -- 
: The Division Bench considered the decision of 
another Division Bench of this Court in The State 
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of Tamıl Nadu v A Mohammed Yousuf and others, 
(1990)2 MLJ 149, and also the decision of the 
Supreme Court reported in Munshi Singh v Union 
of India, AIR. 1973 SC 1150, and ultimately 
quashed the impugned 4(1) Notification herein 
on the ground of vagueness 
. In the instant case, the Sec 4(1) of Notification 
issued by the Government 1s as follows:- 
*G O Ms.No 857, Housing and Urban Devel- 
opment, 20th August, 1985. No II (2/HOU/ 
5268/85, Whereas 1t appears to the Govern- 
ment of Tamil Nadu that the lands specified 
below are needed for a Neighbourhood Scheme, 
sponsored by the Tamil Nadu Housing Board, 
Madras-35 notice to that effect 1s hereby given 
to all those to whom it may concern im accor- 
dance with the provisions of Sub-sec (1) of 
Sec.4 of the Land Acquisition Act, 1894 (Central 


Act I of 1894) and the Government of Tamil; 


Nadu hereby authorises the Special Tahsildar 
(Land Acquisition), Tamil Nadu Housing Board 
Scheme, Nandanam,, Madras-35 his staff and 
workmen, to exercise the powers conferred by 
Sub-sec (2) of Sec 4 of the said Act and, under 
Sec 3(c) ofthe said Act, the Governor of Tamil 
Nadu hereby appoints the special Tahsildar 
(Land Acquisition), Tamil Nadu Housing Board 
Schemes, Nandanam, Madras-35 to perform 
the functions of a Collector under Sec.5-A of 
the said Act Chengalpattu District, Saidapet 
Taluk, Vanagaram village (The extent gıven 1s 
approximate) ” 

"In the instant case also, the Notificat.on does not 
specify the public purpose with sufficient particu- 
lars and clarity In view of the above contention 
and following the aforesaid decision -1 tne Divi- 
ston Bench referred to hereinabove, the impugned 
Notification under Sec 4(1) 1s liable to be quashed 
6. In so far as the second contention that public 
notice Of the substance of the 4(1) Notification 
was not given-in the locality as contemplated 
under Rule 1 of the Rules framed under Sec 55 of 
the Act Learned Government Advocate repre- 
sented that the public notice of the substance of 
the 4(1) Notification was given 1n the locality by 
beat of tom-tom as required under the rules on 
1 10 1985 In this context, ıt ıs relevant to consider 
the Rule 1 of the Rules which is as follows - 

“1 Issue and publication of notice by the Col- 
lector - Immediately after the publication of 
the notification under Sec 4(1), the Collector 


shall issue a notice stating that the land 1s 
needed, as the case may be, for a public pur- 
poseandrequiringall persons interested in the 
land to lodge before the Collector within thirty 
days after the issue of the Notification, a state- 
ment in writing of their objection, if any, to the 
proposed acquisition. Thus notice should be 
published at convenient places in the sald local- 
uy, and copies thereof fixed up in the offices of the 
Collector, the Tahsıldar, and in the nearest 
police station ” 
The above rule clearly prescribed that the notice 
should be published at convenient places 1n the 
said locality and copies thercof should be fixed up 
in the offices of the Collector the Tahsildar, and in 
the nearest Police Station It 1s obligatory on the 
part of the respondents not only to see that the 
notice 1s published in the convenient places ın the 
said locality but also to see that copies thereofare 
affixed in the offices of the Collector, the Tahsil- 
dar afd in the nearest Police Station The learned 
counsel for the writ petitioner contended that 
mere publication of the Notification 1s notsuffice 
but notice should be published at convenient places 
ın the locality and copies thereof should be fixed 
up ın the offices of the Collector, the Tahsıldar 
andın the nearest Police Station and that 15 man- 
datory and failure to do so, vitiates the acquisition 
proceedings. In this context, the learned counsel 
for the petitioner referred to the decision of a- 
Division Bench of this Court in Valleeswarar temple, 
Nerkundram represented by sole trustee Kasıv- 
iswanathan v The State of Tamil Nadu represented 
by the Secretary to Government Housing and Urban 
Development and another, (1990)2 M LJ 142, in 
which ıt was held as under: 
“Mr.A.Sivaji, learned counsel for the appel- 
lant, covets the quashing of the very notifica- 
tion under Sec 4(1) of the Act and for this 
purpose, he advances the point that as 
enjoined by Sec.4(1) of the Act and Rule 1 of 
the Tamil Nadu Rules under the Act, there was 
no publication ofthe substance of the notifica- 
tion under Sec 4(1) of the Act, point to the 
above effect has been taken in the affidavit 
filed 1n support of the writ petition. But, this 
point has not been adjudicated upon by the 
learned single Judge. That the provisions of 
Sec.4(1) of the Act and Rule 1 of the Tamil 
Nadu Rules under the Act with regard to 
publication of thesubstance of the notification 
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under Sec 4(1) of the Act, are mandatory 1n 
nature and non-compliance with them will 
vitiate the entire acquisition proceedings, is a 
proposition well settled, which cannot permit 
sany disputation. The respondents have not 
cared to fileany counter affidavit rebutting the 
above contention of the appellant, based on 
violation of the mandatory provisions of law, 
either during the pendency of the writ petition 
or during the pendency of the writ appeal 
Mr.K Ravi Rajapandian, learned Additional 
Government Pleader (Writs), 1s also not in a 
position to put forth any voice of rebuttal 
supported by records in the course of his sub- 
missions, Over this aspect. The result 1s, here 
we find a case where the mandate of law has 
been breached and the appellant must have the 
relief of quashing the Notification under Sec 4(1) 
ofthe Act as coveted through its learned coun- 
sel" >» 
It is clear from the above decision that the proce- 
dure prescribed under Rule (1) of its rules framed 
under'Sec.55 ofthe Act for giving public notice of 
the substance of the 4(1) Notification is manda- 
tory and failure to follow the procedure will vitiate 
the entire proceedings In the instant case, except 
the averments that public notice of the substance 
of the notification under Sec.4(1) of the Act pub- 
lication was given in the locality by beat of tom- 
tom under rules on 1 10.1985, there 1s nothing on 
record to show that the respondent has followed 
the prescribed procedure for giving public notice 
of the substance of the Notification in the locality 
viz , publication of the notice at convenient places 
in the said locality, and affixing copies thereof in 
the offices of the Collector, the Tahsildar, and ın 
the nearest Police Station. Having regard to the 
aforesaid peculiar circumstances of the case, the 
impugned proceedings are liable to be quashed 
7. That apart, the contention of the learned coun- 
sel for the petitioner 1s to the effect that the 
procedure prescribed ın Rule 3(b) of the Rules 
has not been followed in the present case while 
holdingenquity under Sec.5-A ofthe Actand that 


the petitioner had not received the views of the ~ 


requisition department. But according to the learned 
Government Advocate, the views of the requisi- 
tion department were communicated to the peti- 
toner, vide RC/58/4 dated 30.4 1986. The learned 
counsel for the petitioner disputes about the 
factum of the receipt of the views by the writ 
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petitioner. The learned Government Advocate is 
not m a position to substantıate his plea that the 
views of the requisition department were commu- 
nicated to the petitioner as alleged in the counter- 
affidavit. On this ground also, the proceedin gsare 
liable to be quashed 
8. With reference to the contention that the pub- 
lication of the declaration under Sec 6 of the Act 
was made beyond a period of one year from the 
date of publication ofthe Sec 4(1) Notification In 
the instant case, though the Sec 4(1) Notification 
was published on 25 9 1985, the publication of 
declaration under Sec 6 of the Act was made only 
on 29.9.1986 admıttediy beyond a period of one 
year. The learned counsel for the petitioner con- 
tended, that in view of the fact that the due publi- 
cation of the substance of the notification was not 
published as contemplated as per Rule 1 of the 
d Rules framed under Sec 55 of the Act, the period 
of one year for publication of the declaration 
under Sec 6 of the Act, should be computed from 
the date of publication of the Sec 4(1) Notifica- 
tion in the Government Gazette Since the decla- 
ration under Sec6 of the Act was published 
beyond the period of one year from the date of the 
publication of Sec 4(1) Notification in the instant 
case, the proceedings 1n so far as its relates to the 
petitioner's lands are concerned are vitiated 
9. For all the above said reasons, the impugned 
acquisition proceedings are liable to be quashed 
and accordingly they are quashed as prayed for 
The wnt petition is allowed. Rule Nis: 1s discharged. 
No costs. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- Somasundaram, J 


CR P No 3439 of 1985 31st Octobe, 1990 
K.N.Ramakrishnan and Brothers and others 

t Petitioners 
v 
Thammaraj .. Respondent. 
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Tamil Nadu Buildings (Lease and Rent Control) 
Act (XVIII of 1960), Sec 10(2) (1) - Tenant makıng 
default in payment of rent to a previous landlord - 
Subsequent purchaser frorn him, if can evict tenant 
under Section even though rent payable by tenant to 
purchaser ts not ii arrear 

On a plam reading of Sec.10(2)(1) of the Act, it is 
ciear that the arrears of rent contemplated by 
Sec 10(2)(1) is arrears of rent due by the tenant in 
respect of thebuilding The provision does notsay 
or require that the arrears of rent should be due to 
a particular landlord The requirement is that the 
tenant should not have paid or tendered any rent 
due by him in respect ofthe building Therefore, in 
the opinion of the court, the petitioner who 1s a 
purchaser of the demised premises from the origi- 
nal landlady and who had cleared the arrears of 
rent payable by the respondents (tenants) to the 
original landlady 1s entitled to file the application 
for eviction of the respondents under Sec.10(2)(1) 
ofthe Act on the ground of arrears of rent due and 
payable to the previous landlord {Paras 7and11] 
Cases referred to: 

Appa Rao v Salununissa Bibi, 1955 ALT 795; 
Krishna Reddy v Venkata Reddy, (1977)2 An W R. 
187, Charu Bala Das v Madhusudhan, A I R. 1956 
Cal. 170; Madupanna Amma v Agni Ambalam, 
(1962)75 L W. 30; Duray v. P M S.Rathana Bai, 
(1967)1 M LJ. 324; T.S Rajagopal v. M N Saraswathı 
Ammal,90L W 26; V R.Kumaraswaami Mudaliar 
v P M.Radhaknshnan, 92 L W 77, A Durairaj v 
Union of India, (1983)1 M.L J 1, The Management 
of Indian Bank v. Tamil Nadu Bans's Deposu 
Collectors Union, (1983)1 MLJ 4 
K.A Md.Mustafa, for Petitioners 
T.R.Rajaraman, for Respondent. 
The Court made the following 
ORDER:- The.second respondent and the legal 
representatives “of the first respondent in 
R.C.O.P.No 204 of 1977 on the file of the Rent 
Controller, Nilgiris, are the petitioners in the 
Civil Revision Petition The petitioner in the said 
R COP. is the respondent ın this civil revision 
petition. For the sake of convenience, the parties 
are referred to ın thus revision by the nomencla- 
ture given to them in the Rent Control Original 
Petition 

2. The petitioner filed R C O P.No 204 of 1977 
against the petitioner for eviction under 
Secs 10(2)(1) and 10(3)(a)(1) of the Tamil Nadu 
Buildings (Lease and Rent Control) Act (XVIII 
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of 1960) (hereinafter referred to as ‘the Act”), for 
evicting the respondents from the petition men- 
tioned premises on the ground of wilful default in 
the payment of rent and for own use and occupa- 
tion The case of the petitioner is as follows. 
The petitioner became the owner of the petition 
mentioned premises by virtue of the sale deed 
dated 30.5 1977 executed by one Vedavalli Am- 
mal. When the respondents were tenants of the 
1esidential portion except one room, the respon- 
dents were paying rent of Rs.75 per month, to the 
original landlady, Vedavailı Ammal The original 
rent fixed was Rs.55 per month and it was subse- 
quently increased to Rs 75 per month from 1 6 1973 
The respondents were in wilful arrears of rent of 
Rs 1,720 upto 30 4.1977 "Thereafter, fróm 1 6 1977 
to 30.9.1977 for four months the respondents did 
not pay Rs 300 to the petitioner The petitioner’s 
vendor had collected the arrears due upto 30 4 1977 
viz, a sum of Rs 1,720 from the petitioner The * 
respondents are liable to pay Rs 2,020to the peti- 
toner as arrears of rent upto 30 9.1977 which the 
respondents have failed and neglected to pay the 
petitioner inspite of demands. The default 1n the 
payment of rent 1s deliberate and wilful. The re- 
spondents resisted the application for eviction 
contending as follows. 

The house in question was only a farm house with 
door numbers 260-A and 260-B The reni payable 
was only Rs.55 per month and not Rs 75 as clarmed 
by the petitioner The respondents were cultıvat- 
ing the land and they areentitled to the protection 
of the Cultivating Tenants’ Protection Act. The 
respondents were paying municipal tax upto 
181979 Cnly a sum of Rs 210 was due to the 
previous landlady, Vedavalli Ammal. The respon- 
dents paid Rs 1,635 as property-tax and, there- 
fore, there 1s no arrears and, as a matter of fact, the 
respondents have made an excess payment of. 
Rs.1,150,33 The petitioner would be entitled to 
get possession of the petition mentioned premises 
only on payment of Rs 33,000spent by the respon- 
dents for improvement of the petition mentioned 
building 

3. The Rent Controller, on a consideration of the 
evidence on record, came to the conclusion that 
the rent payable by the respondent was only Rs 55 
per month and not Rs.75 that the respondents 
were not entitled to Rs.33,000 towards the 
expenses incurred for improving the petition 
mentioned building, that there was wilful default 


32 


im paymentofrent, and that the petitioner was not 
entitled to evict the respondents on the ground of 


requirement for own use aud occupation, on the ` 


finding that the respondents committed wilful 
default 1n the payment of rent for the period from 
1981976 to 305.1977, the Rent Controller 
allowed the petition and ordered eviction. As 
against the order of the Rent Controller the 
respondents filed an appeal, R C A.No 132 of 
1984 on the file of the Appellate Authority, 
Ootacamund The appellate Authority confirmed 
the findings of the Rent Controller and dismissed 
the appeal Aggrieved by the order of the Appel- 
late Authonty the respondents have filed the present 
civil revision petition 
4. The question that arises for consideration ın 
this civil revision petition 1s whether the respon- 
dents committed wilful default 1n the payment of 
rent for the period from 19.8 1976 to 30.5 1977 
S. Ex. A-31 is a sale deed dated 30 5.1977 executed 
by one Vedavallı Ammal in favour of the peti- 
toner Ex.A-5 1s the receipt issued by the husband 
of the vendor, Vedavall1 Ammal on behalf of the 
vendor 1n favour of the petitioner. Ex.A-5 shows 
that the vendor Vedavalli Ammal received a sum 
of Rs.1,720 being the arrears of rent due from the 
respondents in respect of the petition mentioned 
property for the period upto 30 4.1977. Ex.A-1 1s 
the notice dated 31.5 1977 issued by the vendor 
Vedavalli Ammal to the first respondent with a 
copy to the petitioner informing the first respon- 
dent that she had sold the petition mentioned 
property top the petitioner and that on 30.5.1977 
she collected a sum of Rs 1,720 being the arrears 
of rent from the petitioner and directed the first 
respondent to pay the said sum of Rs 1,720 to the 
petitioner - 
6. Mr. Mohamed Mustafa, learned counsel for the 
respondents would contend that Ex A-5 cannot be 
relied on for the purpose of showing that the 
petitioner has paid the arrears of rent upto 30 4 1977 
to his vendor, that under Exs B-18 and B-19 series 
the respondents paid the house-tax for the peti- 


tion mentioned property to the municipality, that 


the house-tax paid by the respondents were not 
given credit to while calculaung the arrears of 
rent and settling the account under Ex B-10 on 
19.8 1976, and that 1f the house-tax paid under 
Ex B-18 and Ex B-19 series are given credit to, the 
respondents will not be ın arrears of rent at all. 
There is no merit in the above contention of the 
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learned counsel for the respondents. As per Ex.B- 
18 series, the total tax amount paid comes to 
Rs 950 Ex B-18 and B-19 series also show the 
payment of tax for the period prior to 19.8 1976 
viz, the settlement of accounts under Ex.B-10, It 
will be seen from Ex B-10 that on 19 8 1976 the 
accounts between the petitioner’s vendor 
Vedavalli Ammal and the first respondent was 
settled and a sum of Rs 2,090 was arrived at being 
due to the original landlady from the first respon- 
dent. Towards the sum of Rs 2,090 payable by 
the respondents to Vedavalli Ammal a sum of 
Rs.1,780 was given credit to on 19.8.1976 1n Ex B- 
10 and Ex B-20 shows that the balance payable to 
the vendor Vedavallı Ammal by the first respon- 
dent was Rs.310 as on 198 1976 The case of the 
petitioner that the sum of Rs.1,780 given credit to 
in Ex B-10 on 19 8 1976 included the house-tax 
paid under Exs B-18 and B-19 series has to be 
accepted ın view of the fact that the house-tax 
under Exs.B-18 and B-19 series were paid to the 
municipality prior to 19 8 1976 In those circum- 
stances the Rent Controller and the Appellate 
Authority rightly found that the respondent 
committed default in the payment of rent for the 
period from 19.8.1976 to 30.5.1977. P 

7. Learned counsel for the respondents further 
contended that even assuming that the, respon- 
dents were in arrears of rent for the period from 
19.8.1976 to 30.5 1977, and failed to pay the same 
to the petitioner's vendor, on transfer of the peti- 
tion mentioned property under Ex.B-31 to the 
petitioner and on payment of the said arrears by 
the purchaser to the vendor, such arrears of rent 
loses the character of rent becomes a debt or 
actionable claim and ın such circumstances, the 
petitioner can only fine a suit for recovery of the 
arrears of rent and he cannot file a petition for 
eviction under Sec.10(2)(1) of the Act on the ground 
that the respondents committed wilful default in 
the payment of rent. In other words, learned coun- 


sel contended that the default in the payment of 


rent was only to the previous landlady who sold 
the property to the petitioner and the petitioner, 
whois the present landlord cannot take advantage 
of the.default in the payment ui tent ic the previ- 
ous landlady and seek eviction of the tenant on the 
ground of arrears of rent due and payable to the 
previous landlady, The above contention of the 
learned counsel for the respondents cannot be 
countenanced having regard to the definition of 
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‘landlord’ contained ın Sec 2(6) of the Act, which 
reads as follows. 
"Landlord includes the person who is receiv- 
ing or 1s entitled to receive the rent of a build- 
ıng. Whether on his own account or on behalf 
ofanother oronbehalfofhimselfand others or 
as an agent, trustee, executor, administrator, 
receiver or guardian or who would so receive 
the rent or be entitled to receive the rent, if the 
building were let to a tenant " 
The definition of ‘landlord’ in Sec 2(6) shows that 
it includes a person among others who 1s entitled 
to receive rent for the building By virtue of the 
inclusive definition in Sec 2(6) if the petitioner 1s 
entitled to receive the rent of the building, he 
satisfies the definition of ‘landlord’. Under Ex.A- 
5, the petitioner has paid the arrears of rent due 
from the respondents to his vendor Vedavalli 
Ammal The petitioner’s vendor issued a notice 
Ex A-1 to the first respondent stating that he 1s 
liable to pay the arrears of rent, collected by her 
from the petitioner under Ex A-5 to the peti- 
tioner The petitioner has thus become a person 
entitled to receive the rent of the building in 
question and thus he satisfies the requirement of 
definition in Sec 2(6) of the Act On a plain read- 
ing ofSec 10(2)(1) 1t ıs clear that the arrears of rent 
contemplated by Sec 10(2)(1) 1s arrears of rent due 
by the tenant in respect of the building The pro- 
vision does not say or require that the arreafi of 
ent should be due to a particular landlord The 
requirement 1s that the tenant should not have 
paid or tendered any rent due by him in respect of 
a building Therefore, 1n my opinion, the peti- 
tioner herein i$ entitled to file the application for 


eviction of the respondents on the ground men- 


tioned ın Sec 10(2)(1) 

8. In Appa Rao v. Salımunıssa Bibi, 1955 AL T 

795, Viswanatha Sastrı, J , had to consider a case 

similar to the one before me under the Madras 

Buildings (Lease and Rent Control) Act XXV of 

1949. The question was posed by the learned Judge 

as follows: 
"Whether the default of the tenants 1n pay- 
ment of the rent due to a previous landlord 
would enable a subsequent purchaser from 
him toevict the tenant under Sec 7(2)(1) ofthe 
Acteven though the rent payable by the tenant 
to the purchaser was not in arrear ” 

In that case, the learned Judge pointed out that 

nothing in the wording of Sec 7(2)(1) of that Act 

MLJ5 


compels the view that the arrears should have 
been the rents due to the landlordwho applies for 
eviction after his purchase from the previous land- 
lordand thatSec 7(2)(4) does not insist or require 
that the arrears should have been due to the 
applicant Itissufficient that the rent had notbeen 
paid or tendered by the tenant within 15 days of 
the expiry of the time fixed in the agreement of 
tenancy with his landlord The landlord referred 
to might be either the applicantor the person who 


s happened to be the landlord at the time when the 


rent fell into arrears The learned Judge further 
pointed out that the right to evict an erring tenant 
I$ not a personal right peculiar to a landlord so as 
to be unavailable to his heir or legatee or a pur- 
chaser from him The learned Judge observed that 
while Sec 7 allowed a person to continue 1n pos- 
sessión in derogation of the ordinary law It also 
provided certain conditions subject to which alone 
the statutory tenancy could be held For a tenant 
to beable to avail himself of the benefit of the Act 
1n respect of the building the occupancy of which 
he desires to retain there must have been at all 
tumes even during the time of the predecessor-in- 
title of the present landlord a fulfilment of the 
conditions of the tenancy in respect of the pay- 
ment of rent within the time prescribed Non- 
payment of rent within the time prescribed in 
Sec.7(2)(1) ıs a ground for eviction of the tenant 
and the statutory tenancy stands terminated by 
such non-payment The learned Judgealso opined 
that there was nothing in the language of Sec 7(2)(1) 
which compels one to uphold that the default in 
payment of rent under Sec.7(2)(1) is limited in its 
effect so as to be available only to the person who 
atthe time of the default, was the landlord. It was 
also stated 1n that judgment that the right to evict 
the tenant is not a personal right which could be 
exercised only by the landlord to whom the arrears 
of rent was due is one available to a subsequent 
transferee of the house from previous landlord. 
9. In S Krishna Reddy v Venkata Reddy, (1977)2 
An W R. 187, the Andhra Pradesh High Court, 
while dealing with the contention of the tenant in 
that case that there was an extinguishment of 
arrears of rent due to the previous landlord by 
reason of the assignment of the arrears of rent by 
the previous landlord 1n favour of his purchaser 
and that those arrears would just become a debt, 
has observed as.follows. 

"While that may be the position under the 
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general law, we are, ın this case, concerned purchase of property who would be entitled to 
with the position as obtained under a special. maintaman application for eviction of the tenant 


act, namely, the Andhra Pradesh Buildings 
(Lease, Rent and Eviction) Control Act of 
1960. The question before me 1s to be consid- 
ered ın the light of Sec 10(2)(1) read with the 
proviso and the definition of the landlord 
contained in Sec 2(v1) ofthe Act Asa result of 
- theabovediscussion on the point raised before 
me I am of the view that the landlord ın this 
case 1s an assignee from the previous landlord 
of the arrears of rent apart from his being as 
owner of the premises and that the require- 
ments for eviction of the tenant are fulfilled 
under Sec 19(2)(1) read with the proviso also 
The petition for eviction 1s maintainableat the 
instance of the present landlord ” 
10. In S Knshna Reddy v Venkata Reddy, (1977)2 
An W.R. 187, the learned Judge also referred to 
the case Charu Bala Das v Madhusudhan, AI R 
1956 Cal 170, wherein P N.Mukherjee, J, had 
considered a similar case which arose under 
Sec.14(3) of the West Bengal Premises Rent Control 
(Temporary Provisions) Act XVII of 1950. In that 
case which arose out of a suit filed under the Act, 
the suit property was purchased by the plaintiff 
from the previous owner and the suit for eviction 
was filed against defendant No 1 - tenant. In para 
12 at page 171 it was observed 
“It may be that the rent for the first half of 
March, 1951 was really payable to the plain- 
tiff's transferor Sahajadi Begum, who was the 
previous landlord but that, as held by me in the 
recent case of Mammatha Nath Foardar v 
Sasanka Mohand Guha, 96 Del.LJ 53(a), would 
not make any difference and that default also 
would be available to the transfereedandlord, 
namely, the present plaintiff.” 
The decision reported 1n Ram Prakash Ghat v. 
Karamchand, A I.R. 1963 All 47, relied upon by 
the learned counsel for the respondents is not at 
all helpful to the respondents and in fact that 
decision was also considered ın S$ Krishna ReddyV 
Venkata Reddy, (1977)2 An.W R 187. 
11. Dealing with a similar.situation under the 
provisions of the Cultivating Tenants' Protection 
Act, Ramachandra lyer, CJ., ın Karuppanna 
Ambalam v. Agni Ambalam, (1962)75 L W. 30, 
held that when once the statutory protection ofa 
tenant to remain in possession of the property is 
lost, that can also be taken advantage of by the 
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Therein, the learned Judge has observed thus 

*[t would follow that the purchaser of the 
property would be entitled to maintain an 
application for eviction of the tenant who has 
disentitled himself to continue 1n possession 
of the land and to the protection afforded to 
him under Sec 3(1) of the Cultivating Tenants’ 
Protection Act by reason of default in payment 
of rent to his former landlord (the predeces- 
sor-in-interest) 

It would follow that the subsequent purchaser 
from the original landlord can take advantage 
of the default of the tenant ın the payment of 
rent due to the latter The right to evict 
under the Actis given to a landlord who should 
be a person entitled to evict the tenant 
Implicit in it ıs the requirement that he should 
be the landlord ofthe entire holding in respect 
of which there is arrears of rent payable " 

As a result of the above discussion on the point 
raised before me, I am of the view that the 
petitioner,who 1s a purchaser of the demised 
premises from the original landlady and who 
had cleared the arrears of rent payable by the 
respondents (tenants) to the original landlady 1s 
entitled to file the application for eviction of the 
respondents under Sec 10(2)(1) of the Act on the 
ground of arrears of rent due and payable to the 
previous landlord á 
12. Learned counsel further contended that even 
assuming without admitting that there ıs default 
on the part of the respondents ın the payment of 
rent for the period 1n question, such default of 
the respondents 1s not wilful and, therefore, the 
petitioner 1s not entitled to an order of eviction 
In support of the above contention learned 
counsel relied upon the decisions reported in 
A Durairaj v. Union of India, (1983)1 M L J. 1, The 
Management of Indian Bankv Tamil Nadu Banks 
Deposit Collectors Union, (1983)1 L LJ. 4, 
Durara] v PM S Rathana Bai, (1967)) MLJ. 
324, VR Kumaraswami Mudaliar v P M Radha- 
krishnan, 92 LW 77 and TS Rajagopal v. MN. 
Saraswathi Ammal, 90 L.W 26 There 1s no merit 
1 this contention of the learned counsel for the 
respondents also. From 19 8 1976 ull the filing of 
the petition for eviction there was no payment of 
rent by the respondents. In the reply notice Ex.A- 
4, the first respondent took the stand that the 


1] 
petitioner 1s not entitled to evict the respondents 
without paying a sum of Rs.33,000 spent by him 
for the improvements effected ın respect of the 
petition-premises The Rent Controller and the 
Appellate Authority rightly found that the 
respondents failed to prove that a sum of 
Rs 33,000 was spent for effecting improvements 
to the building 1n question Even after the notice 
Ex A-3, the respondents have not paid the arrears 


.ofrent In these circumstances, the Rent Control- 


lerand the Appellate Authority rightly found that 
the default committed by the petitioner ın the 
payment of rent for the period from 19.8.1976 to 
30 5 1977 ıs wilful There is no infirmity in the said 
findings of the authorities below as they are 
based on evidence. The principles laid down 1n the 
decision relied upon by the learned counsel for the 
respondents on this aspect will not apply to the 
facts of the present case There are no merits in the 
civil revision petition and the same is liable to be 
dismissed Accordingly, the civil revision petition 
1s dismissed No costs. 

Somasundaram, J.: Mr.K.A.Md.Mustafa, appear- 
ing for the respondents/tenants, requests one year’s 
ume for vacating the premises Taking into con- 
sideration the facts and circumstances of the 
case, the respondents are granted nine months’ 
time to vacate the premises, on condition that the 
respondents file an affidavit within four weeks 
from today undertaking to vacate the premises 
after the expiry of the period of nine months 
pranted above 


RS. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- S.Ramalingam, J 


W P.No.13724 of 1990 22nd February, 1991 
The Special Officer, .Morangam Agricultural 
Service Co-operative Societies Ltd., Tiruchengode, 
Salem District 
V. 

The Appellate Authority under the Tamil Nadu 
Payment of Subsistence Allowance Act (Deputy 
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Commissioner of Labour, Salem and others 
Respondents. 


Payment of Subsistence Allowance Act (XLIII of 
1981), Sec 3 - Payment of subsistence allowance - 
Secretary of a Co-operation Society - Placed under 
suspension pending enquiry - Enquiry held, Charges 
proved - A second show causes notice issued propos- 
ing punishment by dismissal from service - Suit by 
the employee challenging the validity of disciplinary 
Proceedings Interim injunction obtained - Employee 
filed an application before the authority under the 
Payment of Subsistence - Allowance Act - Applica- 
tion dismissed on - Contest - Suit also dismissed - 
Employee challenged the validity of the order by a 
writ petition - Order modified - Employee to 
get subsistence allowance from 15.12 1987 to 
18 1 1988 

Even though the Third Proviso to Sec3 of the 
Payment of Subsistence Allowance Act states that 
even in cases where the enquiry is prolonged 
beyond ninety days due to reasons/attributable to 


the employee, he would be entitled to 50% of the: 


wages as subsistence allowance, yet the Third 
Proviso has to be understood in the context in 
which it appears in that section, when the section 
contemplates the conduct of disciplinary enquiry 
placing an employee under suspension pending 
completion of enquiry There may be cases where 
the domestic enquiry 1s not expeditiously com- 
pleted due to the fault of the management and in 
that casethe employee would beentitled to higher 
rate of subsistence allowance. But if due to the 
fault of the employee the enquiry 1s not completed 
expeditiously, then he is entitled to 50% of the 
wages for the period beyond ninety days Thus 
provision would apply dnly in a case where the 
domestic enquiry i$ completed or not completed 
expedıtıousiy warranting payment of subsistence 
allowances at the rates mentioned. They would 
notapply toa circumstance or situation where the 
employee resorts to a civil suit and the civil suit 1s 
kept pending for an inordinate time (normally it 


happens) and obtained the benefit of payment of ` 
subsistence allowance during the pendency of the ' 


disciplinary proceedings. 

Itis not in dispute that the charge framed against 
the petitioner were, according to the manage- 
ment, serious, which would warrant an order of 
dismissal from service. When the second show 
cause noticé was issued to the third respondent, in 
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order to thwart any orders to be made in the 
disciplinary proceedings, he had chosen to file a 
civilsuit and obtained an order ofinjunction. That 
injunction was vacated and the suit was dismissed 
by orders dated 28 2 1990 The third respondent 
has not chosen to file any appeal against the 
dismissal of the suit It was due to the action of the 
third respondent in effectively preventing the 
management from passing the order of dismissal - 
against him by obtaining an order of injunction, 
the petitioner was disabled to pass orders to cul- 
minate the disciplinary action After the dismissal 
ofthe suit on 28 2 1990, the order of dismissal had 
been passed on 20 3 1990. This1s a clear case when 
inequity and fairness, the third respondent cannot 
be given the benefit of subsistence allowance 
for the period beyond 18.1 1988 It would be 
unfair to mulct the management with the liability 
to pay subsistence allowance even at the rate of 
50% to the third respondent for the period beyond ; 
18 1 1988 " [Para 5] 
In this view, the order of the respondents 1 and 
` 2 shall stand modified and ıt ıs ordered that the 
third respondent would be entitled-to subsistence 
allowance at the admissible rate for the period 
from 15 12.1987 to 18.1 1988 The second respon- 
dent would restore the application filed by the 
petitioner on its file and calculate the amount of 
subsistence allowance payable to the third 
respondent for the said period [Para 6] 
M R.Raghavan, for Petitioner 

S.Ayyathurai for Respondents 

The Court made the following 

ORDER. - The third respondent was working as 
Secretary 1n the petitioner Co-operative Society 
He was placed under suspension pending enquiry 
on 10.3.1987. An enquiry into the charges was held 
. and on a report received that the charges are 
proved, a second show cause notice was issued to 
the third respondent proposing punishment by 
dismissal from service. It was at that stage the third 
respondent filed O S.No 42 of 1988, D M.C. Tiruch- 
engode, against the validity of disciplinary pro- 
ceedings and obtained an order of interim ınjunc- 
tion on 18 1.1988 itself The petitioner filed an 
application for vacating the interim injunction, 
but the suit itself was ordered to be posted for 
dısposal to an early date. It is not ın dispute that 
the suit was ultimately dismissed on 28.2.1990. 
2. After having instituted the suit and obtained an 
injunction, the third respondent on 30 11.1988 
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filed an application before the Authority under 


thePaymentofSubsistence Allowance Act, claim- 


ing subsistence allowance 1n a sum of Rs 477.40 
for the period from 15 12.1987 to 31 12.1987 at 
10046 and ın a sum of Rs.10,175 for the period 
from 1 1 1988 to 30 11 1988, represenung eleven 
months salary at 100%. That application was 
contested by the petitioner nter alia on the ground 
that the third respondent was holding a manage- 
rial position and, therefore, not entitled to the 
relief under the Act and also on tbe ground that : 
having obtained an order of injunction ın a civil 
court on 18 1.1988 and prevented the manage- 
ment from passing any final orders in the discipli- 
nary proceedings, the third respondent cannot 
have the advantage of claiming subsistence allow- 
ance It 1s the case of the petitioner that had not 
that injunction been granted by the civil court on 
18 1 1988, after obtaining explanation from the 
third respondent on thesecond show cause notice, 
the management would have been 1n a position to 
pass final orders and that was effectively pre- 
vented by the third respondent by obtaining an 
injunction He also pleaded that subsequent to 
the dismissal of the suit by orders dated 20 3.1990 
the third respondent was dismissed from service, 
which would show that the same effect would have 
taken place had' not an order of injunction been 
obtained. The Authority under the Payment of 
Subsistence Allowance Act (the second respon- 
dent) quoted Sec 3 of the Act, which is extracted 
below - 2 
“3. Payment of subsistence allowances'- (1) 
An employee who is placed under suspension ^ 
shall, during the period of such suspension, be 
entitled to receive payment from the employer 
as subsistence allowance, an amount equal 
to fifty percentum of the wages which the 
employee was drawing immediately before 
suspension for the first ninety days reckoned 
from the date of such suspension 
Provided that where the period of suspension 
exceeds ninety days, but does not exceed one 
hundred and eighty days, the employee shall be 
entitled to receive, after the said period of 
ninety days, a subsistence allowance equal to. 
seventy five percentum of the wages which the 
employee was drawing 1mmediately before his 
suspension; Mu 
Provided further that where the period of sus- 
pension exceeds one hundred and eighty days, 
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the employee shall be entitled to receive wages 
ın full which the employee was drawing 1mme- 
diately before his suspension 
Provided also that where the enquiry or crimi- 
.nal proceedings is prolonged beyond the 
period of nınety days for reasons directly 
attributable to the employee, the subsistence 
allowance shall, for the period exceeding ninety 
days be reduced to fifty percentum of the wages, 
which the employee was drawing 1mmediately 
before his suspension ” 
Thereafter, heheld that the Third Proviso to Sec 3 
ofthe Act would apply, whereinitis contemplated 
that ifthe enquiry is prolonged beyond a period of 
ninety days for reasons directly attributable to the 
employee, then the employee will be entitled to 
subsistence allowance at 5046 of the wages for the 
period exceeding ninety days It was in that view he 
held that the third respondent shall be entitled to 
subsistence allowanceat 50% of the wages earned 
by hum for the period ın quesuon ze, from 16 12.1987 
to 30 11 1988 The petitioner filed an appeal be- 
fore the first respondent and the order of the 
second respondent was affirmed in P S A Appeal 
No 2 of 1990 by order dated 5 6 1990 
3. In challenging the validity of the order, the 
petitioner would submit that the facts of this case 
would clearly disclose that the third respondent, 
by his own action, had prevented the petitioner 
from passing final orders on the disciplinary pro- 
ceedings, and at the same attempted to drive the 
benefit of collecting subsistence allowance Learned 
counsel for the third respondent on the contrary 
would submit that respondents 1 and 2were found 
by thestatutory provisions and the third proviso to 
Sec 3 of the Act clearly contemplates payment of 
50% of the salary for a period of ninety days even 
in cases where the disciplinary enquiry 1s not 
completed due to the reasons directly attributable 
totheemployee Itissubmitted that the basicright 
of an employee to go before the civil court to 
obtain redress cannot be characterised as an 1m- 
proper action He stated that 1f the suit had only 
” been decreed then not only the third respondent is 
entitled to full wages for the period when he was 
kept out of service, but also to an order of rein- 
statement in service Therefore, by the mere fact 
that the third respondent has chosen to approach 
the civil court for redress cannot be put against 
him. 
[4. Even though the Third Proviso to Sec 3 of the 
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Act states that even ın cases where the enquiry 1s 
prolonged beyond ninety days due to reasons 
directly attributable to the employee, he would be | 
entitled to 5096 of the wages as subsistence allow- 
ance, yet the third proviso has to be understood ın 
the context ın which it appears in that section, 
when the section contemplates the conduct of dis- 
ciplinary enquiry placing an employee under sus- 
pension pending completion of enquiry There 
may be cases where the domestic enquiry 1s not 
expeditiously completed due to the fault of the 
managementand in that case the employee would 
be entitled to higher rate of subsistence allow- 
ance But if due to the fault of the employee the 
enquiry i$ not completed expeditiously, then he is 
entitled td 50% of the wages for the period beyond 
ninety days This provision would apply only in a 
case where the domestic enquiry 1s completed or 
not completed expeditiously warranting payment 
of subsistence allowance at the rates mentioned 
They would not apply to a circumstance or situ- 
quon where the employee resorts toa civil suit and 
thecivilsuitis kept pending for an inordinate time 
(normally it happens) and obtained the benefit of 
payment of subsistence allowance during the 
pendency of the disciplinary proceedings 

5. It ıs not ın dispute that the charges framed 
agamst the petitioner were, according to the 
management, serious, which would warrant an 
order of dismissal from service When the second 
show cause notice was issued to the third respon- 
dent, in order to thwart any orders to be made in 
the disciplinary proceedings, he had chosen to file 
a civil suit and obtained an-order of 1njunction 
That injunction was vacated and the suit was dıs- 
missed by orders dated 2821990 The third 
respondent has not chosen to file any appeal against 
thedismissalofthesuit Itwouldshowthatthesuit 
has no merits. Consequently, ıt was due to the 
action of the third respondent in effectively pre- 
venting the management from passing the order 
of dismissal agaınst hım by obtaining an order of 
injunction, the petitioner was disabled to pass 
orders to culminate the disciplinary action After 
the dismissal of the suit on 28 2 1990 The order of 
dismissal had been passed on 20 3 1990. This is 
clear case where 1n equity and fairness, the third 
respondent cannot be given the benefit of subsis- 
tence allowance for the period beyond 18 1.1988. 
It would be unfair to mulct the management with 
the liability to pay subsistence allowance even at 
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the rate of 50% to the third respondent for the 
period beyond 18 1 1988 

6. In this view, the order of the respondents 1 and 
2 shall stand modified and it 1s ordered that the 
third respondent would be entitled to subsistence 
allowance at the admissible rate for the period 
from 15 12 1987 to 18 1 1988 Thesecond respon- 
dent would restore the application filed by the 
petitioner on its file and calculate the amount of 
subsistence allowance payable to the third re- 
spondent for the said period Ordered accord- 
ingly No costs 

7. Learned counsel for the petitioner states that 
after the orders of the second respondent when 
the appeal was filed before the first respondent 
the entire amount awarded in favour of the third 
respondentwas deposited by the petitioner before 
the first respondent and that the said amount still 
lies with the first respondent. Any amount awarded 
by the second respondent towards subsistence 
allowance shall be paid out of the said sum of 
Rs 5,366 20-deposited by the petitioner and the 
balance would be returned to the petitioner + 


RS 


Ordered accordingly 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present:- Bakthavatsalam, J 


W P No.16540 of 1990 5th March, 1991 
V.Mannar Petitioner 
V. 


The Assistant Director, Director Carpentry and 
Blacksmithy Unıt, Tamil Nadu Khadı and Village 
Industries Board, Madras and others 

Respondents 


(A) Tamil Nadu Khadı and Village Industries Board 
Service Regulations - Regularısatıon of contingent 
appointments - Direction regarding, in G O Ms.No 107 
P & AR dated 5 2.1987, not followed due too fault 
of petitioner - Petitioner cannot be penalised 

Held - The file shows that the petitioner who was 
previously working on daily wagés from 27 10 58 
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at Poondi was temporarily appointed as watch- 
man from 23 12 1980 at Guindy It is seen from 
G O Ms No 107, P & AR, dated 52 1987, that 
orders were 1ssued to the heads of departments 
directing them to create posts after a careful 
review and to appoint a contingent staff 1n the 
post, 1f no relaxation of rules is involved Since the 
petitioner has completed 5 years of service on 
23 12 1985, he should have been brought into the 
regular time scale of pay by relaxing Regulation 
6(2) ofthe Board's Service Regulations relating to 
recruitment through Employment Exchange 
However, 1t has not been done The failure on the 
part of the respondents to do so cannot stand in 
the way ofthe petitioner getting the benefit under 
the said G O To put it in other words, the peti- 
toner should not be penalised for the wrong 
committed by the respondents As such his serv- 
1ces had to be regularısed even as early as 23 12.1980 
[Paras 8 and 9] 
(B) Tamil Nadu Khadı and Village Industries Board ` 
Service Regulations - GO Ms No.312, LE, dated 
30 11 1987, fvang 8 7 1980 as cut-off date for regu- 
lating irregular appointments - Validity of cut-off 
date prescribed - Ouster from service of person 
appointed after cut-off date - Legality 
Held - The only question to be considered ın this 
case 1s whether the G O.Ms No.312, LE, dated 
30 11 1987, which fixed 8 7 1980as thecut-off date 
has to be taken into account while considering the 
order of termination of the services of the peti- 
tioner who was employed as a temporary watch- 
man on 23121980 It ıs difficuit to find any 
rational nexus 1n fixing the date 8.7.1980 as the 
cut-off date. There is no reason to fix the cut-off 
date as 87 1980 and oust the petitioner from 
service The only ground on which the petitioner 
was ousted from service 1s that he was appointed as 
watchman with effect from 23 12 1980 and this... 
date fel after the date fixed by the G O for regu- 
latıng the irregular appointment The reason given 
by the respondents for ousting the petitioner from 
service cannot be sustained and hence the im- 
pugned order has to be set aside [Paras 8 and 11] 
AIR. 1983 SC 130and ALR 1967 SC 1301, 
Rel on 
Cases referred to: . 
D R.Nim v. Union of India, A I R. 1967 S C. 1301; 
D S Nakarav. Union of India, A I R 1983 S.C. 130: 
1983 Lab.LC 1: (1983)! SCC 305 (1983)1 Lab LJ., 
104 (1983)1 SCJ 188 
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Petition under Art 226 of the Constitution of 
India, praying that in the circumstances stated 
therein, and ın the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
certiorarified mandamus calling for the records 
on the file of the 1st respondent 1n relation to 
the order bearing R.C No 1329/E/87, dated 
118.1989 quash the same and consequently 
directing the respondents to reinstate the peti- 
toner inservice with effect from 11.8 1989 with all 
consequential Benefits Award Cost of regularisa- 
tion, Back wages. - 
Miss. Anna Mathew, for Petitioner 
.P.Anvudainambi, Government Advocate (Writ), 
for Respondents 
The Court made the following 
ORDER.- The prayer ın the writ petition is as 
follows:- 
*For the reasons stated 1n the accompanying 
affidavit, it is respectfully prayed that this Hon’ble 
Court may be pleased to issue appropriate 
writ, direction or orders, and in particular 
issue a writ ın the nature of certioranfied man- 
damus calling for the records on the file of the 
Ist 1espondentin relation to the order bearing 
R.C.No.1329/E/87, dated 11 8 1989 quash the 
same consequently directing the respondents 
toreinstate the petitioner in service with effect 
from 71.8.1989 with all consequential benefits 
of regularisation, back wages award costs and 
render justice.” 
2. Notice of motion has been ordered by me on 
25.10 1990 
3. Though notice has been served on the respon- 
dents nobody has entered appearance on behalf of 
respondents 1 and 2 Mr P Anvudainambi, learned 
Government Advocate, appears for the third re- 
spondent. No counter has been filed by the third 
respondent. I called for records from the third 
respondent I have gone through the records 
4. The petitioner was provisionally appointed as a 
daily wager in the village Industries Board on 
27.10.1958 and he worked in the board upto 
11.8 1970 Thereafter from 3 7.1972 to 19.8.1978 
and from 29 2 1979 to 21 12 1980 the petitioner 
worked as daily wager ın the Board Subsequently 
from 23.12 1980 he was appointed as a watchman 
on contingent basis and he worked in the carpen- 
try and Blacksmithy Unit, Guindy from 23 12 1980 
to 3.6.1982. Thereafter the petitioner worked from 
25.11 1982 to 10.2 1983 ın the Khadı and Village 


Industries Board, Thiruvannamalai and from 
12 2.1983 to 11 4 1984 in Kancheepuram and from 
26 4.1984 to 11 8.1989 ın the carpentry and Black- 
smithy Unıt, Guindy 

5. The petitioner was issued with an order dated 
7 8.1989 passed by the Regional Deputy Director, 
Tamil Nadu Khadi and Village Industries Board, 

Vellore, ousting the petitioner from service with 
immediate effect, and the petitioner was relieved 
from service on 11 8.1989 The petitioner has made 
representations to the respondents requesting them 
to reinstate him 1n service. By an order dated 
5 7.1990 the second respondent stated that the 
Government has informed the Board by its letter 
dated 15.6.1990 that since the appointment was 
made after 8 7 1980, the proposal to bring the 
petitioner on a regular tıme scale was not 
accepted The petitioner has made a representa- 
tion to the Government on 13 9 1989, and reports 
were called from the Khadı and Village Industries 
Board. The board by its report dated 3.11.1989 
recommended that the petitioner could be 
absorbed in any one of the vacant posts of watch- 
man on regular basis on compassionate grounds 
by relaxing the Regulation 6(2) of the Board's 
service Regulation relating to recruitment through 
Employment Exchange. The petitioner made a 
furtherrepresentationto the Minister in charge of 
Tamil Nadu Khadi and Village Industries Board 
on20 9 1989 A note was put up to the concerned 
Mınıster and ultimately a decision was arrived at 
to issue a direction to the Board to bring the 
petitioner in the regular time scales of pay in the 
post ofwatchman with effect from 1 4.1987 taking 
into consideration of the orders issued in 
G.O.Ms.No.107, P & AR (Personnel) Depart- 
ment, dated 5.2 1987 and relaxing the regulation 
6(2) ofthe Board's service Regulation Icould see 
from the file that though the Minister concerned 
has approved the proposal to bring the petitioner 
in the regular time scale of pay with effect from 
14 1987 on compassionate grounds, due to the 
objections raised by the second respondent, the 
petitioner has been ousted from service 

6. Ms Anna Mathew, learned counsel for the peti- 
tioner, contends that the petitioner was working 
as a daily wager 1n various departments from 
27 10 1958, and the petitioner is aged about 45 
years and has absolutely no chance of getting 
employment elsewhere and the action of the 
respondents 1 and 2 in terminatıng the services 
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of the petitioner after a total service of 31 years, 1s 
totally unfair, illegal and arbitrary The sum and 
substance of the argument of the learned counsel 
for the petitioner 1s that the action of the second 
respondent 1s violative of Arts.14 and 16 of the 
Constitution. The learned counsel further sub- . 
mıts that the reason given by the third respondent 
,that the petitioner was appointed asa contingent 
staff with effect from 23.12 1980 after the cut-off 
date vz., 8 7 1980, and therefore the petitioner’s 
service cannot be regularısed, 1s unsustainable, 
and the cut-off date fixed by the third respondent 
withoutany réasonisarbitrary She further argues 
that the non-regularisation of the petitioner's service 
. before 8 7 1980 was not due to the fault of the 
petitioner and therefore the petitioner cannot be 
penalised 
7. MrP Arivudainambi, learned Government 
Advocate appearing for the third- respondent, 
contends that the petitioner was not sponsored by 
the employment exchange, and his appointment 
was ın violation of Rule6(2) ofthe Board's service 
Regulation The learned Government Advocate 
further submits that cut-off date was fixed as 8 7 1980 
as per G O Ms.No 312, ES, dated 30 11 1987, and 
thoughthe petitioner was appointed as watchman 
only with effect from 23 12 1980 by the then 
Regional Director, and the date fell after the date 
fixed by the Government for regulating the irregu- 
lar appointment Ze, 87 1980, the petitioner’s 
services were terminated with effect from 11 8 1989 
Insuch circumstances, the order of termination of 
the services of the petitioner 1s valid and there 1s 
no arbitrariness in this case After going through 
the files produced by the third respondent and 
after hearing the arguments of the learned counsel 
for the petitioner and the learned Government 
Advocate for the third respondent, and taking 
into consideration the fact that respondents 1 and 
2 have not been represented by any counsel, Tám 
of the view that the petitioner will be entitled to 
the relief prayed for. 
8. The facts are not in dispute. The only question 
to be considered in this case 1s whether the 
G O Ms No.312LE dated 30 11 1987, which fixed 
8 7 1980 as the cut-off date has to be taken into 
account while considering the order of termina- 
tion of the services of the petitioner The only 
ground, I could see from the file, 1s that the peti- 
toner was appointed as watchman with effect 
from 23 12 1980 by the then Regional Deputy 
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Director and this date fell after the date fixed by 
the Government for regulating the irregular 
appointment ze, 8.7 1980, and therefore the 
petitioner was ousted from service from 11 8 1989 

The file shows that the petitioner who was previ- 
ously working on daily wages from 27 10 1988 in 
soap Unit, Poondi, was temporarily appointed as 
watchman from 23121980. It is seen from 
G O Ms No 107, P & AR, dated 5.2 1987 that 
orders were issued to the Heads of Departments 
directing them to create posts to bring the contin- 
gent staff to regular establishment after a careful 
review of the need for the posts and to appoint a 
contingent staff in the post, 1f no relaxation of 
rules 1s involved Since the petitioner has com- 
pleted 5 years of service as watchman on 23 12.1985, 
the petitioner should have been brought into regular 
time scale of pay by relaxing regulation 6(2) of the 
Boards Service Regulation relating to recruit- 
ment through Employment Exchange However, 
it has not been done so Unfortunately the peti- 
tioner's services had been regularised only on 
23 12 1980, which 1s put against the petitioner's 
case now, according to the third respondent 

9. Considering the facts and circumstances of the 
case, Lam of the view that the failure on the part of 
respondents to regularise the services of the peu- 
tioner ın view of G O Ms No 107, P & AR, dated 
5 2 1987, cannot stand in the way of the petitioner 
getting benefit under the said G O.,To put it in 
other words, the petitioner should not be penal- 
ised for the wrong committed by the respondents 

As such, I am of the view that the petitioner’s 
serives had to be regularised even as early as 
23.12 1985 which had not been done. 

10. Further, whether the cuit off date prescribed 
under the G O is valid is a question to be decided. 
That question has been decided by the Supreme 
Court ın a decision reported in D S Nakara v 

Union of India, A I R. 1983 S.C 130 1983 Lab I C 

1 (1983)1 S C.C. 305. (1983)1 Lab L.J. 104 (1983)1 
S.C J 188, wherein it has been held by the Su- 
preme Court that any date fixed arbitrarily as cut- 
offdateisviolativeof Art 14 of the Constitution of 
India It was held by the Supreme Court in that 
decision that "the fundamental principle is that 
Art 14 forbids class legislation but permits rea- 
sonable classification for the purpose of legisla- 
tion which classification mustsatsfy the twin tests 
of classification being founded on an intelligible 
differentia which distinguishes persons or things 
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that are grouped together from those that are left 
out of the group and that differentia must have a 
rational nexus to the object sought to be achieved 
by the statute 1n question" In that case the 
Supreme Court had an occasion to consider the 
earlier decision of the Supreme Court reported in 
DR Nim v. Union of India, AIR 1967 SC 1301 
under which "arbitrary date was fixed for the purpose 
of fixing seniority among the persons in the Indian 
Police Service The Supreme Court in that case, 
AIR 1967 SC 1301, held that" the Central 
Government cannot pick out a date from a hat and 
say that a period prior to that would not be deemed 
to be approved by the Central Government within 
Proviso 2 

11. In this case, I do not find any rational nexus ın 
fixing the date 8 7 1980 as cut-offdate Ido notsee 
any reason to fix the cut-offdate as 8 7 1980 and to 
Oust the petitioner from service In view of the 
principles laid down by the Supreme Court in the 
aforesaid decisions, I do not think the reason 
given by the respondents in the impugned order 
ousting the petitioner from service can be sus- 
tained and the impugned order ıs set aside The 
respondents are directed to absorb the petitioner 
ın any one of the vacant posts as watchman from 
11 8 1989 on regular basis within six weeks from 
the date of receipt of copy of this order On appli- 
cation by the petitioner for back wages and other 
benefits, the respondents will consider the same 
and pass orders according to Rules The writ peti- 
tion is ordered accordingly No costs 


VK. ---- Petition allowed 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- Ratnam and Somasundaram, JJ 
CM.A.Nos.312 and 313 of 1991 11th June, 1991 
The New India Assurance Go. Limited. 

Appellant 
V 


D.Kamalam and others Respondents 


(A) Motor Vehicles Act (IV of 1939), Sec 96(2) and 
MLJ6 


(6) - Insurer not raising any of the defences under 
Sec 96(2) before Accidents Claims Tribunal - If can 
question findings of Tribunal on negligence and 
quantum of compensation in appeal 

Applying the principle laid down ın British India 
General Insurance Company Limited v Captain 
Itbar Singh, AIR 1959 S C 1331 (1960 SCR 
168, tis seen that the appellant did not at all raise 
any defence appropriately falling under Sec 96(2) 
of the Act and if the defences permitted under the 
provisions of the Act have not been so raised and 
the raising of other defences 1s also prohibited 
under Sec 96(2) of the Act, then, the Court does 
notsee how the appellant can now be permitted to 
raise any objection with reference to the findings 
ofthe Tribunal on the question of negligence and 
quantum of compensation It 1s true that under 
Sec 110-D ofthe Act, any person aggrieved by an 
award of the claims Tribunal may preferan appeal 
but with reference to the insurance company, It 
must be an aggrieved person ın the context of an 
adjudication relating to the right to contest on all 
oranyofthe grounds conferred under Sec 96(2) of 
the Act and not in a case lıke this where the 
appellant had not raised any defence at all under 
Sec 96(2) of the Act To permit an appeal under 
Sec 110-D of the Act even ın cases where no 
defence under Sec 96(2) ofthe Act is raised, would 
be to nullify Sec 96(6) of the Act-and also to 
enlarge the scope of a defence which, otherwise, Is 
restricted to cases falling under Sec 96(2) of the 
Act [Para 7] 
(B) Motor Vehicles Act (IV of 1939), Sec 110-C (2- 
A) - Insurance Company not raising any defence 
enumerated in Sec 96(2) before claim Tribunal - If 
can maintain an appeal against findings of Tribunal 
by virtue of Sec 110-C (2-A) against us findings on 
negligence or quantum of compensation On the 
plea of collusion between the applicants and owner. 
of vehicle responsible for the motor accident 

Sec 110-C (2-A) is in the nature of a power exer- 
cisable by the Tribunalin the courseofany enquiry 
1n a proceeding before it. The requirements to be 
fulfilled before the Tribunal can permit the in- 
surer to contést the claim on all or any of the 
grounds that are available to the person against 
whom the claim has been made are these - 

(1) The tribunal should be satisfied that there 1s 
collusion between the claimants and the person 
against whom the claim 1s made or (2) the person 
against whom the claim is made has failed to 
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contest the claim (3) the tribunal should record 
reasons 1n writing for directing that the insurer 
should be made a party to the proceeding and (4) 
on such impleading, the insurer shall have the 
right to contest the claim on all or any of the 
grounds that are available to the person against 
whom the claim has been made In this case, there 
was no plea of collusion between the claimants 
and the owner ofthe car put forward by the appel- 
lant The only other circumstance is that the owner 
of the car though initially had filed a counter had 
subsequently remained ex parte By the filing of a 
counter, the owner of the car had contested the 
proceedings whatever be the nature of thecontest 

This cannot, therefore, be regarded as a case of a 
failure on the part of the owner of the car to 
contest the claim It is true that the owner of the 
car which was involved in the accident had subse- 
quently remained ex parte The circumstances 
that the owner of the car remained ex parte 1n the 
proceedings before the Tribunal does not,in the 
viewofthecourteither by itselfor even necessarily 
lead to the sole 1nference that there had been a 
failure to contest the claim on his part By mere 
non-appearance ona particular date on which the 
case 1s posted, a party may be set ex parte but that 
by itself would not lead to the conclusion that 
there was a wilful default ın appearance with a 
view to allow the claimants to succeed ın the claim 
petition The power of the Tribunal under Sec 110- 
C (2-A) of the Act can be properly exercised 
In cases where the insurance company has not 
already been impleaded as a party to the proceed- 
ings but an attempt ıs made collusively by the 
claimants and the owner of thevehicle tosecurean 
award fastening liability on the surance com- 
pany without even so much as being heard. If the 
insurance company is already a party to the claim 
petition then, its defences would be restricted to 
the grounds specified ın Sec 96(2) of the Act If, 
however, the insurance Company fof some rea- 
sons 1s not yet made a party to the claim petition 
butyetthereis anattemptbytheclaimants and the 
owner of a vehicle to mulct the insurance Com- 
pany with payment of compensation collusively, 
then, the insurance company which may be made 
liable to pay compensation as a result of the collu- 
sıon between the claimant, and the owner of the 
vehicle is enabled to be mpleaded asa party to the 
claim petition and on being so 1mpleaded, the 
insurance company has the right to contest the 
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claim as grounds available even to the owner of tht 
vehicle, apart from the defences statutorily madt 
available under Sec 96(2) of the Act The use o 
the Words “that, the insurer shall be ımpleaded a: 
a party to the proceeding contemplates cases where 
ın the course of an enquiry, the Tribunal realise: 
thatas a result of collusion between the claimant: 
and the owner of the vehicle, liability for paymen 
of compensation 1s sought to be fastened on the 
insurance company 1n its absence and in such : 
case, the Tribunal is enabled to exercise its power: 
under Sec 110-C (2-A) of the Act to implead the 
insurer as a party to the proceedings, for reason: 
to be recorded 1n writing and the right of defence 
available to the insurer so 1mpleaded would 1n. 
clude those grounds available to the owner of the 
vehicle against whom the claım has been made 
The Court ıs, therefore, of the view that the power 
conferred under Sec.110-C (2-A) of the Acton the 
Tribunal ıs in the nature of a special power exer- 
cisable on the fulfilment of the conditions enu- 
merated therein and not in a case like this, where 
there was no whisper of any collusion between the 
claimants and the owner of the car or that there 
was a failure on the part of the person against 
whom the claim has been made to contest it 
[Para 8j 
Case referred to: 
British India General Insurance Company Limitea 
v Captain Itbar Singh, (1960) MLJ (S.C) 6 
(1960)1 An W.R. (S C )6 1960S CJ 149. (1960)1 
S C.R. 168: ALR. 1959 SC 1331. 
David of M/s.Kurian and Associates, for Appel- 
lant. 
S Sadaksharam, for Respondent No 1 
The Judgment of the Court was delivered by 
Ratnam, J - These appeals have been preferred 
. by the New India Assurance Company Limited 
against the common award of the Motor Acci- 
dents Claims Tribunal (District Court), Ramanatha- 
puram at Madurai, 1n M C O.P Nos.481 and 480 
of 1988 respectively Briefly stated, 'the circum- 
stances giving rise to these appeals are as follows:- 
The first respondent ın both the appeals is the 
widow of R Durairaj. Respondents 2 to 4 in 
C.M A.No 313 of 1991 are the sons of R Duraıraj 
and the first respondent ın these appeals. The 
second respondent in C.M A.No.312 of 1991, 
who is also the fifth respondent in CM A.No 313 
0f 1991, is the owner ofthe lorry bearing registra- 
tion ‘No.MDA.6672, insured with the Oriental 
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Insürance Company Limited, which 1s the fourth 
respondent in C.M A.No 312 of 1991 and the sev- 
enth respondent in C.M.A.No 313 of 1991 The 
third respondent in C M A.No.312 of 1991, who is 
the sixth respondent in C.M A.No 313 of 1991, 1s 
theowner ofthe car bearing registration No.TNU 
-5580, insured with the appellant ın these appeals 
On 11.3 1988, R.Durairaj with his wife, sons, uncle 
and other relations was proceeding in the car 
TNU 5580 belonging to his uncle I Masilamani 
Nadar from Virudhunagar towards Sıvakası, When 
the car was just approaching Virudhunagar bye- 
pass road, the lorry MDA 6672 proceeding from 
Sattur towards Madurai, according to the case of 
the first respondent and respondent 1 to 4 in 
C M.A.No 312and 313 of 1991, was driven rashly 
and negligently by its driver and dashed against the 
car TNU 5580 on its left side. It was also alleged 
that the driver of the car TNU 5580 had driven the 
carinarashand negligent manner without observ- 
ıng the traffic rules and the accident took place as 
a result of thé rash and negligent driving of both 
thevehicles In that accident, R.Durairay died and 
his wife Kamalam, who is the first respondent in 
these appeals, sustained some injuries. In 
M C.O.P.No.480 of 1988 respondents 1 to 4 in 
C.M.A.No 313 of 1991 claimed that the accident 
ın which R.Duraira] lost his life was the outcome 
of the rash and negligent driving of both the ve- 
hiclesand that deceased R.Durairaj, who was aged 
about 57 years at the time of his death, com- 
manded a large and lucrative practice as an Audi- 
tor and owing to his sudden death, respondents 1 
to 4in C.M A.No 313 of 1991 had lost the benefit 
of not only the earnings of deceased R Durairaj 
for at least 15 years, but had also suffered severe 
Shock and agony resulting inloss of consortium to 
the wife and total loss of prospects to the sons of 
the deceased regarding their future ın the profes- 
sion. Towards compensation for loss of expecta- 
tion of life and future loss of income and futpre 
happiness etc., loss of consortium, mental shock 
and agony and loss of social status and future 
prospects, etc , respondents 1 to 4 in C M.A.No313 
of 1991 claimed that compensation ın a sum of 
Rs 10,00,000 would be awardable, though they 
restricted their claim to Rs 7,00,000. The first 
respondent ın C M A.No 312 of 1991,who sus- 
tained injuries in the very same accident, prayed 
in M C O P.No 481 of 1988 that she should be 
awarded a sum of Rs.50,000 as compensation for 


the injuries sustained by her, pain and suffering, 
permanent disability resulting ın her not being 
able to do household duties and participate in 
Badminton tournaments etc 

2. In the counter filed by the appellant ın 
M C O P No.480 of 1988, it pleaded that the driver 
of the lorry bearing registration No MDA 6672 
drove the vehicle in a reckless manner without 
sounding the horn and observing the traffic rules 
and had entered the road junction in the 
Virudhunagar bye-pass road without noticing thé 
vehicle coming from his right side on the 
Virudhunagar-Sivakasi road and theaccident had 
taken place only owing to the rash and negligent 
driving of the lorry MDA 6672 Besides, theappel- 
lant also raised some objections regarding the 
quantum of compensation claimed by Iespon- 
dents 1 to 41n CM A No 313 of 1991 Likewise, 
the appellant, in his counter in M C O P No 481 
of 1988, reiterated that the lorry bearing registra- 
tion No MDA 6672 was exclusively responsible 
for the accident by the rash and negligent driving 
ofits driver and that the compensation prayed for 
in respect of the injuries and disability at Rs 50,000 
was on the high side. 

3. In the course of the proceedings before the 
Tribunal, the owner of the lorry MDA 6672, who 
is the second respondentin C M.A.No.3120f1991 
and also the fifth respondent in C M.A No 313 of 
1991 remained ex parte The owner of the car 
TNU 5580, who 1s the third respondent in 
CMANbo 312 of 1991 and also the sixth respon- 
dent in C M.A.No 313 of 1991, initially filed a 
counter alleging that the driver of the lorry MDA 
6672 had by his rash and negligent driving caused 
the accident resulting in the death of his nephew 
R Duramaj and injury to his wife and also damage ~ 
to the car and that even ifany liability for payment 
of compensation was to be fastened on him, the 
appellant insurance company would be liable to 
pay thesame However on 5 3.1990, on his counsel 
reporting no instructions and making an endorse- 
ment to that effect in the vakalat, he was set ex 
parte. 

4. Since both the claim petitions arose out of the 
same accident and the parties to both those peti- 
tions desired a conjoint consideration and dis- 
posal of both the claims, the Motor Accidents 
Claims Tribunal enquired into theclaims so made 
on the basis of the evidence of M.C O P.No.480 of 
1988, which was also treated as the evidence in 
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M C O P No 4810f1988 Before the Tribunal, on 
behalf oftheclaimmants in both the claim petitions, 
Exs A-1 to A-36were marked and P Ws 1 to3 gave 
evidence, while, on behalfofothers who contested 
that claims, Exs B-1 to B-6 were fıled.and R Ws 1 
to 4 were examined The Tribunal also deputed a 
Commissioner to make a local inspection of the 
place where the accident took place and to submit 
a report as well as a plan and the report and the 
planso submitted were marked as Exs C-1 and C- 
2 On a consideration of the evidence of P.Ws 1 
and2and R.Ws 1to 4andtherelevant documents, 
the tribunal found that the accident took place 
only on account of the rash and negligent driving 
ofthecar bearing registration No TNU 5580 by its 
driver without observing the rules of the road and 
that the driver of the lorry MDA 6672 was not at 
all responsible for 1t. Dealing with the claim for 
payment of compensation in respect of the death 
of R.Durairaj in that accident, the Tribunal took 
into account the age of the deceased at the tıme of 
his death, his income as reflected by the ıncome- 
tax returns produced and other circumstances as 
well and found ultimately that respondents 1 to 4 
in C M A.No 313 of 1991 were entitled to be paid 
compensation inasum of Rs 5,00,0001n respect of 
thé death of R Duraıraj, with interest at 12% per 
annum from the date of the claim petition In so 
far as the claim of the first respondent in 
C M ANo 312-0f 1991 for the injuries sustained 
by her in the accident was concerned, the Tribunal 
found on the acceptance of the evidence of the 
. doctor that serious injuries and disability had 
been sustained by her and that in respect thereof, 
she deserved the award of compensation 1n a sum 
of Rs 38,573 together with interest at 12% per 
annum form the dateoftheclaim petition Finally, 
the tribunal passed an award directing the owner 
of the car TNU 5580 (the third respondent in 
C M A.No 3120f1991and thesixth respondentin 
C M A.No 313 of 1991) and the appellant insur- 
ancecompanyto pay theamountof compensation 
awarded It is the correctness of the awards so 
passed by the Tribunal that is challenged by the 
appellant-ınsurance company ın these appeals 

5. Learned counsel for the first respondent in 
C M A.No.312 of 1991 and respondents 1 to 4 in 
C M.A.No 313 0f 1991 raised a preliminary objec- 
tion that these appeals, at the instance of the 
insurance company questioning the findings of 
the Tribunal on negligence and quantum of 
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compensation, cannot be entertained, as the 
defence of the insurance company in any pro- 
ceeding claiming compensation is limited to 
those enumerated under Sec 96(2) of the Motor 
Vehicles Act (hereinafter referred to as ‘the Act’) 

and that no such defence having been raised 
before the Tribunal in the course of the proceed- 
ings before it, the appellant insurance company 
cannot now be permitted to canvass the correct- 
ness of the awards passed by the tribunal either on 
the ground of negligence or even quantum of 
compensation Reliance in this connection was 
also placed by learned counsel on the decision of 
the Supreme Court reported in British India General 
Insurance Company Limuted v Captain Itbar Singh, 

(1960)1 MLJ (SC) 6 (1960)1An WR (SC )6 

1960 S.CJ 149 (1960)1 S C.R. 168 AIR 1959 
S C 1331 Onthe other hand, learned counsel for 
the appellant drew attention to Sec 110-C (2-A). 
of the Act to contend that in this case, there was 
collusion between the claimants and the owner of 
the car, who had also failed to contest the claims 
and, therefore, the appellant, as an insurer, had 
the right to contest the clam on all or any of the 
grounds available to the owner of the car against 
whom the claims had been made. Attention ın this 

connection was also drawn to some decisions 
wherein Sec 110-C (2-A) of the Act has come up 

for consideration 

6. Before proceeding to consider the aforesaid 
submissions, 1t becomes necessary to set out a few 
undisputed facts The appellant-insurance com- 
pany figured'as the fourth respondent in both the 
claim petitions, out of which these appeals have 
arisen, and after receipt of notice from the Tribu- 
nal, had also contested the claim before it From 
the counter filed by the appellant 1n the claim 
petitions, itis seen that 1t had not raised any of the 
defences available to ıt under Sec 96(2) of the Act, 

but had confined itself to challenging the aspects 
of negligence and quantum of compensation The 

owner of the lorry, who is the second respondent 
1n C M A.No 3120f 1991 and the fifth respondent 

in C M A No 313 of 1991, had remained ex parte 
even from the outset. The owner of the car TNU 
5580, who ss the thurd respondent in C M.A.No 312 

0f1991 and the sixth respondentin C M A.No 313 

of 1991 had initially filed a counter to the claim 
petitions, but had later chosen to remain ex parte 
on5.3 1990, ascould beseen from paragraph 15 of 
theaward In the course of the proceedings before 
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the Tribunal, at the instance of the appellant, 
there was no whisper or suggestion of any collu- 
sion between the claimants and the owner of the 
car TNU 5580 The Tribunal, on a consideration 
of the materials, ultimately awarded compensa- 
ton amounts referred to earlier to the claimants, 
which, was could be seen from the memorandum 
of grounds of appeals, are questioned on the ground 
of negligence and also as being.excessive It 1s in 
the aforesaid background that the preliminary 
objection has to be considered 
7. Under Sec 96(2) and (6) of the Act an insurer, 
who has notice through Court either ofthe bring- 
ing of the proceedings claiming compensation or 
in respect of any Judgment, is entitled to be made 
a party to the proceedings and to defend the 
proceedings on all or any one of the grounds 
enumerated under Sec 96(2) of the Act, Sub- 
sec 6(9) Sec 96 of the Act precludes the insurer 
from avoiding liability otherwise than ın the manner 
provided for in Sub-sec (2). It has already been 
noticed that in this case, in the course of the 
proceedings before the Tribunal, the appellant- 
insurance company did not at all put forward any 
defence, which, 1t 1s permitted to put forward 
under Sec 96(2) of the Act It would be useful in 
this connection to refer to British India General 
Insurance Company Limited v Captain Itbar Singh, 
(196001 MLJ (SC)6 (1960)1 AnWR (SC )6 
1960 SCJ 149 (1960) SCR 168 AIR 1959 
SC 1331 Though that decision had been ren- 
dered by the Supreme Court in appeals arising out 
ofsuıts for damages, Sec 96(2) ofthe Act employs 
language like ‘Court’ Judgment’ erc and the deci- 
sion would, therefore, apply not only to suits for 
damages ın civil courts, but also to the proceed- 
ings before the Motor Accidents Claims Tribunals 
constituted under Sec 110 of the Act for adjudi- 
caung claims for compensation The Supreme 
Court, in the decision referred to earlier, points 
out that apart from statute an insurer has no right 
to be made a party to an action by an injured 
person against the insured causing the injury and 
that though a right to be madea party to a proceed- 
ing and defend ıt 1s conferred under Sec 96(2) of 
the Act, such a right is essentially a creature of 
statute and the content of that right depends on 
the provisions of the statute Interpreting the 
scope ofSec.96(2) and (6) ofthe Act, the Supreme 
Court further pointed out that an insurer is 
entitled to defend an action on any of the grounds 


enumerated and no others and if it was the inten- 
tion that other grounds would be available, there 
was no need for enumeration and when specific 
grounds of defence have been set out, that cannot 
be added to and to do that, would be adding words 
to the statute Referring to Sec 96(6) of the Act, 
the Supreme Court laid down that 1t indicated 
how Sec96(2) of the Act should be read and 
pointed out that itshould be read in such a manner 
as laying down that the insurer cannot avoid his 
liability, except by establishing such defences 
provided for under Sub-sec (2) of Sec 96 of the 
Act and Sub-sec (6) contemplated that defences 
not mentioned in Sub-sec (2) cannot be taken as 
Otherwise, the insurance company could avoid its 
liability in a manner other than that provided for 
1n sub-sec (2), which, stood prohibited by Sub- 
sec (6) Ultimately, the Supreme Court laid down 
that an ınsurer made a party to the action, is not 
entitled to take any defence, whichis notspecified 
in Sec 96(2) of the Act Applying the aforesaid 
principle to the case on hand, it is seen that the 
appellant did notat all raise any defence appropri- 
ately falfing under Sec 96(2) of the Act and if the 
defences permitted under the provisions of the 
Act have not been so raised and the raising of 
other defences is also prohibited under Sec 96(2) 
of the Act, then, we do not see how the appellant 
can now be permitted to raise any objection with 
reference to the findings of Tribunal on the ques- 
tions of negligence and quantum of compensa- 
tion Itis true that under Sec 110-D ofthe Act, any 
person aggrieved by an award ofa claims tribunal 
may prefer an appeal, but, with reference to the 
Insurance company, 1t must be an aggrieved per- 
son ın the context of an adjudication relating to 
the right to contest on all or any of the grounds 
conferred under Sec 96(2) of the Act and not in 
cases like this, where, the appellant had not raised 
any defence at all under Sec 96(2) of the Act To 
permit an appeal under Sec 110-D ofthe act, even 
ın cases where no defence under Sec 96(2) of the 
Act ıs raised, would be to nullify Sec 96(6) of the 
Act and also to enlarge the scope of a defence, 
which, otherwise 1s restricted to cases falling under 
Sec 96(2) of the Act Perhaps, realising this dıffı- 
culty, learned counsel resorted to Sec 110-C (2-A) 
of the Act 

8. Whether Sec 110-C (2-A) of the Act could be 
relied on by the appellant to maintam these 
appeals, may now be considered That section 
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inserted by Act 56 of 1969 relates to the power of 
a Tribunal, as distinguished from the right of a 
party to defend an action, pending before the 
Tribunal Earlier, ıt has been seen that Sec 96(2) 
of the Act ıs exhaustive of all defences, which 


-could be raised by the insurer and that no defence 


outside that can be entertained by virtue of the 
prohibition contained ın Sec 96(6) of the Act 

Sec 110-C (2-A) of the Act, however, provides 
that 1f, 1n the course of any enquiry, the Claims 
Tribunal ıs satisfied that there is collusion 
between the person making the claim and the 
person against whom the claim is made, or the 
person against whom the claim 1s made has failed 
to contest the claim the Tribunal, for reasons to 
berecorded in writing, may direct that the insurer, 
who may be hablein respect ofsuch claim, shall be 
impleaded as a party to the proceeding and the 
insurer so impleaded, shall thereupon have the 
right to contest the claim on all or any of the 
grounds that are available to the person, against 
whom the claim has been made The aforesaid 
provision is in the nature ofa power exercisable by 
the Tribunal ın the course of any enquiry in a 
proceeding beforeıt The requirements to be ful- 
filled, before the Tribunal can permit the ınsurer 
to contest the claim, on all or any of the grounds 
that are available to the person against whom the 
claim has been made, are these (1) the Tribunal 
should be satısfıed that there 1s collusıon between 
the claimants and the person against whom the 
claim 1s made; or (2) the person against whom the 
claimgs made has failed to contest the claim; (3) 
the Tribunal should record reasons in writing for 
directing that the insurer should be made a party 
to the proceeding and (4)on such ımpleadıng, the 
insurer shall have the nght to contest the claim, on 
all or any of the grounds that are available to the 
person, against whom the claim has been made. It 
has already been seen that there was no plea of 
collusion between the claimants and the owner of 
the car, put forward by the appellant The only 
other circumstance 1s that the owner of the car, 
though initially had filed a counter, had sub- 
sequently remained ex parte By the filing of a 
counter, the owner of the car had contested the 
proceedings, whatever be the nature of the con- 
test This cannot therefore, be regarded as a case 
ofa failure, on the part of the owner of thecar, to, 
contest the claim It 1s true that the owner of the 
car, which was involved in the accident, had 
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subsequently remained ex parte The circumstances 
that the owner of the car remained ex parte ın the 
proceedings before the Tribunal does not, in our 
view, either by itself or even necessarily lead to the 
sole inference that there had been a failure to 
contest theclarmonhis part By merenon-appear- 
ance on a particular date on which the case 1s 
posted, a party may be set ex parte, but that by 
itself, would not lead to the conclusion that there 
was a wilful default in appearance with a view to 
allow the claimants to succeed in the claim peti- 
tion It 1s, therefore, essential for the insurance 
company to sausfy the Tribunal that there had 
been a failure to contest the claim and in the 
course of dealing with this question, the Tribunal 
necessarily will have to go 1nto the nature of the 
clam and the circumstances of the accident, as 
well as the reasons which may probably be attrib- 
uted tothe omission ofthe owner of the vehicle to 
contest the clarm, which would essentially be matters 
of evidence We may point out that when the 
matter was before the Tribunal, no attempt was 
made by the insurance company to advert to these 
considerations, much less satisfy the Tribunal that 
the vehicle owner had absented himself with a 
view to allow a good defence to go for default 

There are no materials on the basis of which we 
can hold that there has been a failure on the part 
ofthe owner of the car to contest the claim From 
the mere circumstance that the owner of the car 
hadremaınedex parte, it cannot be concluded that 
the condition in Sec 110-C (2-A) of the Act has 
been satisfied. We may also obseve that the power 
of the Tribunal under Sec 110-C (2-A) of the Act 
can be properly exercised ın cases, where the ın- 
surance company has not already been ımpleaded 
as a party to the proceedings, but an attempt is 
madecollusively by the claimants and the owner of 
the vehicle to secure an award fastening liability 
on the insurance company, without even so much 
as being heard. If the insurance company is already 
a party to a claim petition, then as pointed out 
earlier, ıts defences would be restricted to the 
grounds specified in Sec 96(2) of the Act If, how- 
ever, the insurance company, for some reasons, 1s 
not made a party to the claim petition, but yet 
there is an attempt by the claimants and the owner 
of the vehicle to mulct the insurance company 
with payment of compensation collusively, then, 
the insurance company, which may be made liable 
to pay compensation as a result of the collusion 
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>etween the claimants and.the owner of the 
rehicle, 1s enabled to be 1mpleaded asa party to the 
"aim petition and on being so impleaded, the 
nsurance company has the right to contest the 
:laim on grounds available even to the owner of 
the vehicle, apart from the defences statutorily 
nade available under Sec 95(2) of the Act. The 
ıse Of the words, “that the insurer shall be 
impleaded as a party to the proceeding” contem- 
plates cases where, in the course ofan enquiry, the 
tribunal realises that as a result of collusion 
between the claimants and the owner of the 
vehicle, liability for payment of compensation 1s 
sought to be fastened on the insurance companyın 
its absence and in such a case, the Tribunal 1s 
enabled to exercise its powers under Sec.110-C 
(2-A) of the Act to implead the insurer as a party 
to the proceedings, for reasons to be recorded in 
writing, and the right of defence available to the 
insurer so 1mpleaded would include those grounds 
available to the owner of the vehicle against whom 
the claim has been made. We are, therefore of the 
view that the power conferred under Sec 110-C 
(2-A) of the Act on the Tribunal is1n the nature of 
a special power exercisable on the fulfi!ment of 
the conditions enumerated therein and not ina 
case like this, where there was no whisper of any 
collusion between the claimants and the owner of 
the car or that there wasa failure on the part of the 
person against whom the claim has been made to 
contest 11 We may also observe that when the 
object of the exercise of the power of a Tribunal 
under Sec.110-C (2-A) of the Act 1s to prevent 
collusion between the claimant and the owner of 
the vehicle against whom the claim ıs made, which 
may lead to the passing of an award against and 
fastening of liability on an insurance company, 
even when it 1s not arrayed as a party before the 
tribunal, we do notseeany serious objection to the 
Tribunal so exercising its power 1n a case where 
the Insurance company 1s already a party to the 
proceedings and there is an established collusion 
between the claimant and the owner ofthe vehicle 
and a deliberate failure to contest the claim to 
secure an award against the insurance company, 
though in such cases, ıt may incidentally widen the 
scope of the defence beyond what is provided for 
under Sec 96(2) of the act, but such enlargement 
of the scope of the defence 1s attributable only to 
the exercise of the power of the Tribunal on its 
being satisfied that collusion ora failure to contest 


the claim has been made out, and not otherwise. 
However, 1n such cases where the insurer is 
already a party to the proceedings, in. order to ' 
widen the scope of its defence, ıt would be neces- 
sary for the insurer to satisfy the Tribunal, ın the 
course of the proceedings before ıt that the 
requirements of Sec.110-C (2-A) of the Act are 
fulfilled and seek an order permitting the insurer 
to raise other pleas open to the owner of the 
vehicle against whom the claim has been made and 
then proceed to resist the claim on other grounds 
available to the owner of the vehicle, against whom 
the claim ıs made. Whatever that may be, on the 
facts and circumstances of this case, we are of the 
view that the appellant certainly cannot have re- 
course to Sec 110-C (2-A) of theactat all. Though 
our attention was drawn to several decisions, in 
theviewwe have taken above, we have found ıt un- 
necessary to refer to any of them. No other point 
was urged. The Civil Miscellaneous Appeals are, 
therefore, dismissed There will be no order as to 
costs. 


BS. 


Appeals dismissed 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- Srinivasan, J 


C.R.P.No 601 of 1991 17th July, 1991 
The Deputy Commissioner, H.R. & C.E. Depart- 
ment, Tiruchirapalli Petitioner 
v. 

S.Rama Iyengar and another . Respondents. 


(A) Indian Trusts Act (II of 1882), Sec 34 - Permis- 
sion granted by District Judge to sell certam proper- 
tes of trust - High Court allowing the sale to proceed, 
but staying confirmation of sale until further orders 
- Hindu Religious and Chantable Endowmenis Board 
filing revision against order of District Judge under 
Sec 34 - Court auction sale purchaser, if necessary 
pany to the revision petition 

The court 1s of the view that the purchaser has no 
right whatsoever to intervene im the High Court in 
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this revision petition The High Court has already 
directed that the confirmation of the sale shall be 
stayed until further orders So long as there 1s no 
confirmation of the sale, no right can be claimed 
by the purchaser under the sale Thesale is subject 
to an express confirmation by the Court and in the 
absence of such confirmation, no interest has accrued 
in favour ofthe purchaser Hence, the purchaser 1S 
nota necessary party [Para 13] 
(B) Indian Trusts Act (II of 1882), Secs 1 and 34 - 
Trust found to be religious trust - Sec 34 cannot be 
invoked in respect of such trust 

The facts of the case show that the trust is a 
religious trust and it is exempted from the provi- 
sions of the Indian Trusts Act Evenifitisa private 
religious trust, 1t will be outside the scope of the 
Indian Trusts Act Hence Sec 34 of the Indian 
Trusts Act cannot be invoked by the respondents 
herein [Para 14] 
(C) Tamil Nadu Hindu Religious and Charitable 
Endowments Act (XXII of 1959), Sec 63(a) and (f) 
- Indian Trusts Act (II of 1882), Sec 34 - Trust - 
Nature of - Not decided - Party preventing Deputy 
Commissioner from deciding question - If can con- 
tend that the trust ıs not a religious trust and that it 
will fall under the Indian Trusts Act 

No doubt, the respondents stated ın their memo 
before the Deputy Commissioner that they were 
filingit without prejudice to their contention But 
they prevented the Deputy Commissioner from 
deciding the question under Sec 63(a) and (f) of 
the Act by making an unconditional offer that the 
properties set out ın the B Schedule would be 
utilised for religious purpose mentioned in the 
trust deed Thus having prevented the competent 
authority from deciding the question when it arose 
for consideration by makıng an apportionment 
themselves and the authority having accepted that 
appointment and passed the orders, 1t 1s not 
open to the respondents to turn round and say that 
such arrangement will not prevent them from 
unilaterally declaring impliedly that the trust will 
fall under the provisions of the Indian Trusts Act 
and that they are entitled to approach the District 
Court under Sec 34 of the said Act [Para 15] 
(D) Tamil Nadu Hindu Religious and Chantable 
Endowments Act (XXII of 1959), Sec.63 (f) - Prop- 
erty set apart, for religious trust - Cannot subse- 
quently be said to be private property or private 
secular trust property 

Any property which was set apart under Sec 63(f) 
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for the purposes of religious trust cannot there- 
after be said to be a private property or a private 
secular trust property [Para 20] 
Cases referred to: 
Deokı Nandan v Murlidhar, A I R. 1957 S C 133. 
(19571 MLJ (SC)28 (1957)1 An WR. (S C.) 
28 1957 SCJ 75: 1856 SCR 756: 1956 S.C C. 
528, Dasaratharamı Reddı v Subba Rao, ALR. 
1957S C 797 (1957)2 M.L J (SC ) 175 (1957)2 
An WR (SC) 175: 1957 S CJ 835 1957 SCR. 
1122, S Shanmugam Pillavrv K Shanmugam Pillai, 
A IR. 1972 S C 2069 
P.M Bhaskaran, Government Advocate, for 
Petitioner 2 
M Venkatachalapathy, for Respondent No 1. 
M Srıram for Respondent No 2 
The Court made the following 
ORDER - The revision petition 1s against an order 
granting permussion to sell certain properties under 
Sec 34 of the Indian Trusts Act The petitioner 
herein is the Commissioner, Hindu Religious and 
Charitable Endowments, who was not ımpleaded 
as a party to the original petition filed by the first 
respondent on coming to know of the Order The 
petitioner on coming to know of the proceedings 
intervened as an objector to the original petition 
and contended that the petition under Sec.34 of 
the Indian Trusts Act was not maintainable. Ac- 
cording to the petitioner, it Is a religious trust and 
as such excluded from the purview of the Indian 
Trusts Act, 1882 
2. Sec.1 of the Indian Trusts Act expressly excludes 
the applicability of the Act to public or private 
religious or charitable endowments 
3. The trust was created by one K.Srinivasan Iyen- 
gar, father of respondents 1 and 2 herein, under a 
deed dated 25.10.1945 The relevant portions of 
the document read as follows:- 
“.. .I, K.Srınıvasan Iyengar B A., B L., Advo- 
cate, son of PSKrıshnaswamı lyengar, 
Brahmin Vaishnavite, out of my free will and 
without any fear or bias and 1n my good senses 
do make this declaration of trust and execute 
this trust deed of which the particulars are as 
follows. .. 
Declaration of Trust: I hereby declare and 
dedicate and indicate with certainty by this 
deed and by these words on intention on my 
part to create this trust I hereby dedicate the 
undermentioned properties and their entire 
income to the trust and the fulfilment of the 
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pürposes herein mentioned This shall never 
be construed as a mere case of the properties 
being burdened with the trust for the mere 
performance of these objects Properties herein 
mentioned shall form the assets of this Trust 
which shall be called SR SK (Srırangaraja 
- Rama Srınıvasa Krishna) Srınıvaşa Iyengar's 
family trust estate 
Duration of the Trust It shall come into effect 
from 1st April, 1946 Itshall be permanent and 
etermal Its purposes shall never be deemed to 
have been completely fulfilled This 15 a charı- 
table and religious trust and 1s created wholly 
for the fulfilment of the objects of the trust 
which are herein mentioned AH the income 
from the undermentioned properties shall be 
applied for the said religious and charitable 
purposes and if any portion of the said income 
is unspent for any reason whatsoever it shall be 
added and incorporated in the funds held under 
the trust . 
Beneficiaries of the Trust (1) Sm Vaishnava 
religion, (11) Sri Vaishnava community, (11) 
Poorvesika Sri Vaishnava community, (1v) My 
descandants — " 
4. The founder nominated himself as the first 
trustee and manager for the period of his lifetime 
and prescribed that after his lifetime his two sons, 
whoaretherespondents herein and all their legiti- 
mate male descendants ın the male line shall be 
the trustees from generation to generation The 
purposes of the trust are very clearly set out ın the 
- document, a few of them being the propagation of 
Sn Vaishnaviam as propounded by the Vedas, 
Vedantas, Upanishads, Smırıtıs erc, and by the 
Alwars and Sir Vaishnava Acharyas and others, 
the aavancement of the Sri Vaishnava community 
ın general and the poorvasika Sri Vaishnava 
community in particular and the advancement of 
such of the members of the Poorvasiks Sri Vaish- 
nava community who give an undertaking to pre- 
serve the communal Mark (Sika) and religious 
mark (Ocrdwa pundrama) The other objects are 
the feeding of the poor and pilgrims ın general 
especially of the Poorvasika Sri Vaishnava com- 
munity ordinarily and in times of festivity 
in Srirangam, Tiruvellarai, Srivilliputhur and 
Thırukoshtıyur and other centres of the Puorva- 
sıka Sr Vaishnava community and the renovation 
oftemplesand deities and other things attached to 
itand the creation and provision of Naivedyams in 
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Tiruvellarai so long as they remain ın their origi- 
nal sanctıty It 15 not necessary to set out in detail 
the other objects Suffice ıt to point out that the 
founder took care to assert repeatedly that he.had 
dedicated the properties to the trust and it shall 
never be construed as a mere charge or a case of 
the properties being burdened with the trust 
5. Regarding the alienations, ıt 15 stated ın the 
document that the managing or other trustees 
solely or jointly shall have no power to sell, mort- 
gage, or 1n any other way alienate any of the 
1mmovable properties of the estateafter the foun- 
der's hfetime and he himself shall have the power 
to alienate or exchange them only for purposes 
necessary or beneficial to the trust estate It 1s 
added that if the permission of the District Court, 
Tiruchirapalli is obtained for alienation of speci- 
fied properties for necessary or beneficial pur- 
poses which are stated in the petition by his 
descendants after notice to all the parties inter- 
ested, such alienation may be done The founder 
has also proclaimed m the document that nobody, 
not even the Government or anybody created by it 
shallhave the power to divert the funds of the trust 
for any other purpose 
6. The respondents filed O P No 114 of 1966 on 
the file of the District Court, Trichy for permis- 
sion to sell some of the properties under Sec 34 of 
the Indian Trusts Act, the District Court dıs- 
missed the application on 12 10 1966 A revision 
was filed in this Court and it was taken on file as 
CR P No 2410 0f 1966 By order dated 11 7 1967, 
this Court disposed ofthe revision pétition giving 
certain directions to the District Judge It is neces- 
sary to extract certain parts of the judgment which 
will prove the circumstances which led to the 
directions being given by this Court as done 1n that 
case 
*During the hearing of the petition, I gave 
notice to the Commissioner, Hindu Religious 
and Charitable Endowments as the properties 
are secular as well as religious 1n character 
The Commissioner made an inspection of the 
suit properties He has found that the lessees 
Kaveri structurals have invested more‘ than 
twenty lakhs of rupees in buildings and ma- 


- chimery It is also seen that subsequently the 


petitioners have entered into an agreement 
with the lessees to sell the properties to them 
after obtaining the necessary permission from 
the court. By entering into such an agreement 
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with the lessees even before obtaining permis- 
sion of the court, the petitioners have created 
a difficult situation . d 

The Commissioner has stated that the proper- 
ties may be sold for Rs 1,64,000 There is no 
suggestion that the trustees are not exercising 
honesty and good faith. On the other hand, 
they areseeking permission of the court to sell 


a portion of the Trust properties for the bene- * 


fit of the Trust, and at a price advantageous to 
the Trust Theintenüon of the founder 1s that 
the property 1s intended to be kept by them I 
understand that the lessees are prepared to pay 
Rs 2,00,000 (Rupees two lakhs) ın a “round 
sum After takıngınto consideration the loca- 
tion of the properties intended to be alienated, 
the complexity of the situation created by the 
agreement arrived at by the parties to the sale 
and the price now offered by the lessees, I am 
of the view that the trustees should be permit- 
ted to sell the properties ın question to the 
lessees for a sum of rupees two lakhs Thesum 
should carry interest from the date of the peti- 
tion filedin the District Court The entiresum, 
principal and interest, should be deposited to 
the credit of O P No 114 of 1966, District Court, 
Tıruchırapallı The learned District Judge will 
give suitable directions for investment of this 
amount in gilt-edged securities Notice will be 
given by him to the Commissioner of the Hindu 
Rehgious and Charitable Endowments 1n the 
matter of apportionment of the sum deposited 
as betwéen religious and secular portions of 
the Trust to be decided by the competent au- 
thority. Till the nature of the Trust is decided, 
the trustee should not withdraw either the 
interest or the principal ” 
7. In view of the observations made by this Court 
in the above revision petition, the Commissioner 
for Hindu Religious and Charitable Endowments 
issued directions on 217 1967 to the Deputy 
Commissioner, Thanjavur to start suo motu pro- 
ceedings under Secs 63(a) and 63(f) of the Tamil 
Nadu Hindu Religious and Charitable Endow- 
ments Act, 1959 and decide the religious and 
secular portions of the trust early Pursuant thereto, 
the Deputy Commissioner issued notice on 2 9.1967 
registering suo motu proceedings as O.A.No.34 of 
1967 and held an enquiry with regard to theappor- 
tionment under Sec 63(a) and (f) The respon- 
dents were served and they were duly represented 
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by a Vakil as seen from the memo filed by them 
before the Deputy Commıssıoner on 20 1 1969 It 
mustalso be stated here that both the respondents 
were practising advocates The memo filed by 
them on 20 1 1969 reads as follows 
“1 Without prejudice to our contentions we 
are giving herein a list of properties we are 
prepared to allot to religious portion of the 
charity 
2 The income and probable expenditure are 
based on the amounts received and spent by us 
for the past years 
3 Weare to be managers in terms of the deed 
of endowment 
4. We are‘to receive one moiety of the income 
as honorarium 
5 We are prepared to submit accounts each 
year." 
8. After the memo was filed, the matter was dis- 
cussed at length ın Court and the respondents 
agreed to set apart nine items of landed properties 
fetching a total amount of income of Rs 9,032 for 
religious charaties İt was represented that the 
expenses for religious charities would come to 
Rs.3,500 per year at that ume The Deputy Com- 
missioner accepted their statement and made the 
following observations - 
The expenses appear to be reasonable 
and therefore the same 1s accepted for the 
present. We do not know at this stage whether 
the nineitems of properties set apart for public 
trustas per the memo filed by the respondents, 
are free from litigation or otherwise encum- 
bered. We do not also know whether any ofthe 
1tems of properties has been omitted to be 
mentioned by the Trustees ın their memo 
Therefore without prejudice to re-open the 
matter and to re-allocate the properties 1n case 
of loss of title for the properties and further 
discovery I hold that these nine items men- 
tioned in ‘B’ Schedule of Memo beset apart for 
the religious charities mentioned in the Trust 
Deed, of course, a larger portion of properties 
ıs earmarked by the respondents for the Pri- 
vate-Famıly Trust” 
Ultimately, the Deputy Commissioner passed an 
order declaring that half the 1ncome from the 
properties in B Schedule thereto should be spent 
for the religious charities mentioned by the 
founder and the respondents were advised to 
utilise 1/5th of the income for poor feeding and the 
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rest for ‘Ubhayams’ mentioned in the memo and 
theenumerated items subject to change according 
tocırcumstances Itwasalso held that 50% was the 
maximum honorarium for the Trustees ırrespec- 
tive of the number of trustees in the family 

9. In 1971, a notice was issued to the respondents 
by the Deputy Commissioner, Trichy to show 
cause why trustees should not be appointed for the 
trust by the department. A reply was submitted by 
the respondents on 317 1971 objecting to the 
proposal to appoint'trustees and on 9 8 1971 the 
respondents were directed by the Assistant Com- 
missioner to initiate proceedings under Sec 63(b) 
of the Tamil Nadu Hindu Religious and Chari- 
table Endowments Act Accordingly, the respon- 
dents filed an application before the Deputy 
Commissioner, Coimbatore, which was numbered 
as Application No 50 of 1971 under Sec 63(b) of 
the Act for declaring them as hereditary trustees. 
Anorder was passed on 1.12 19710n thatapplica- 
tion allowing the petitioner and declarıng the 
respondents as hereditary trustees It is not in 
dispute that the respondents have been submıt- 
ting budgets and accounts and paying contribu- 
tion and audit fees to the department ın accor- 
dance with the provisions of the Act from 1971 
onwards The accounts are being audited by the 
department regularly 

10. While so, the first respondent filed O P.No 3 
of 1990 before the District Court, Tiruchırapallı 
under Sec 34 of the Indian Trusts Act for permis- 
sion to alienate the property set out in the sched- 
ule to the petition belonging to the trust in favour 
of eight persons named ın the petition for a total 
price of Rs 5,73,750 To that petition the second 
respondent was 1mpleaded as a party and nobody 
elsewas 1mpleaded The second respondentis one 
ofthe trustees while the first respondent is one of 
the managing trustee Inspite of the earlier pro- 
ceedings to which I have made reference above, 
the respondents did not choose to implead the 
petitioner herein as a party or even give notice to 
him about the proceedings. The petitioner having 
come to know of the proceedings, filed objections 
and intervened in the proceedings The District 
Court heard the parties and held that the property 
is only a private family trust property and it 1s a 
religious trust within the meaning of the Tamil 
Nadu Hindu Religious and Charitable Endow- 
ments Act. According to the District. Court, 
persons belonging to other religious are also 


beneficiaries under the trust and therefore, the 
trust cannot besaid to be a Hindu Religious Trust 

In that view, the learned District Judge has over- 
ruled the contentions raised by the petitioner 
herein and directed the sale of the properties 
under Sec 34 of the Indian Trusts Act. He did not, 
however, accept the prayer of the respondents but 
directed a sale by public auction and it 1s against 
the said order of the District Judge, the present 
revision has been filed. 4 

11. The petitioner prayed for stay of all further 
proceedings pursuant to the order of the District 
Judge in CM P No 2950 of 1991. When the 
matter came up for admission, the first respon- 
dent having entered a caveat already, took notice 
through his counsel and this court passed an order 
ın the Civil Miscellaneous Petition on 1 3.1991 
that the sale will go on as proposed, but the 
confirmation will be stayed until further orders. 
Time was granted to the first respondent for filing 
counter and notice was directed to be issued to the 
second respondent 

12. Itis nowstated that a sale was held pursuant to 
the order of the District Court and the purchaser 
has deposited a sum of Rs 7,02,000 1n the District 
Court. When the matter was being heard today 

Mr.G.K.R.Pandiyan, Advocate represented by 
Mr Ramakrishnan, Advocate, appeared and ın- 
formed this Court that an application has been 
filed by the purchaser to implead himselfas a party 
to the civil revision petition and the said applica- 
tion has not yet been numbered He prayed for an 
adjournment of the petition, so that the applica- 
tion could be numbered, and brought before me. I 
refused to grant adjournment as I am of the view 
that the purchaser has no right whatever to inter- 
vene in this Court in this revision petition This 
Courthas clearly directed that the confirmation of 
the sale shall be stayed until further orders So 
long there 1s no confirmation of the sale, no right 
can be claimed by the purchaser under the sale 

The sale is subject to an express confirmation by 
thecourt and 1n the absence ofsuch confirmation, 
nointerest has accrued ın favour of the purchaser 

Hence, I hold that the purchaser is not a necessary 
party and there 1s no necessity for me to wait for 
his application to be numbered and posted 
before me : 

13. Even the facts referred to above show that the 
trust is a religious trust and it is exempted from the 
provisions of the Indian Trusts Act Even ifitisa 
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private religious trust, 1t will be outside the scope 
of the Indian Trusts Act Hence, Sec 34 of the 
Indian Trusts Act cannot be invoked by the 
respondents herein. 

14. Learned counsel for the respondents contends 
that there was no final adjudication on the charac- 
ter of the trust and the matter was left to be 
decided later He places reliance on the observa- 
tions made by this court in the order in 
CR P.No 2410 of 1966 that “tll the nature of the 
trust is decided, the trustees should not withdraw 
either the interest or prıncıpal” Learned counsel 
for the respondents contends that the decision on 
thenatureofthe trust has not yet been given byany 


.competent Court Learned counsel submıts that 


the order made by the Deputy Commissioner ın 
O A.No 34 of 1967 under Sec 63(a) and (f) would 
only amount fo a temporary arrangement agreed 
to by the trustees and that cannot be taken as an 
adjudication of the nature of the trust. I do not 
agreewith either ofthecontentions No doubt, the 
respondents stated 1n their memo that they were 
filing ıt without prejudice to their contentions 

But, they prevented the Deputy Commissioner 
from deciding the question under Sec 63(a) and 
(f) of the Act by making an unconditional offer 
that the properties set out in the B Schedule would 
be utilised for religious purposes mentioned in 
thetrustdeed Thus, having prevented the compe- 
tent authority from deciding the question when it 
arose for consideration by making an apportion- 
ment themselves and the authority having ac- 
cepted that apportionment and passed theorders, 
itis not open to the respondents to turn round and 
say that such arrangement will not prevent them 
from unilaterally declaring impliedly that the trust 
will fall under the provisions of the Indian Trusts 
Act and that they are entitled to approach the 
District Court under Sec 34 of the said Act If 
really the trustees were of the opinion that there 
was no adjudication by the Deputy Commissioner 
ın O A.No.34 of 1967 and that they had kept the 
matter open for decision later, their primary duty 
was to have approached the authorities under the 
Tamil Nadu Hindu Religious and Charitable 
Endowments Act and sought for a decision on the 
relevant question They did not do so, But, on the 
other hand, they assumed that the trust will beone 
governed by the Indian Trusts Act and approached 
the District Court, Trichy under Sec 34 of the 


Indian Trusts Act without even ımpleadıng the 
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Commissioner, Hindu Religious and Charitable 
Endowments Board as party or giving notice to 
him by themsel/es, 'İ his conduct of the trustees 15 
highly reprehcusible and not t^ be encouraged by 
any court of law. 

15. It is next, dite tilod by 1051,21 Counsel that 
there was no dedication : piopernes to the 
trust and if at all there was only a charge or the 
properties were burdened with a trust, whereby 
some portion of the income from the properties 
should alone be spent for certain purposes, I can- 
not agree with this contention. I have already 
extracted the relevant portions of the trust deed 
and found that the founder of the trust, who was an 
advocate, took care to declare positively that he 
was dedicating the properties to the trust and also 
to declare that nobody else could claim that the 
properties were only charged with a trust and that 
there was no absolute trust. In the face of such 
express declaration made by the founder in the 
trust deed, it ıs not open to any of the trustees to 
contend that what was created by the document 
was only a charge and not an absolute trust. Ihave 
no hesitation to hold that there was dedication of 
the properties to the trust by the founder and it 
was not as if there was only a charge or the prop- 
erties were burdened with a trust. Hence, the ^ 
order of apportionment made in O A.No.34 of 
1967 is binding on the trustees so long as it holds 
the field. If the respondents wanted to get the 
order altered, they should have gone before the 
Deputy Commissioner or other competent 
authority for appropriate reliefs ın that direction, 
1f any such course is available to them ın law 

16. Learned counsel submits that this Court has 1n 
C.R P No.2410 of 1966 permitted the sale of the 
properties by the trustees and now that the sale 
has been held pursuant to the directions issued by 
the District Court, Tıruchırapallı ın the order 
under revision, this Court should recognise that 
sale and give directions with regard to the utilisa- 
tion of the money deposited by the purchaser in 
Court for the purpose of the trust. I cannot accede 
tosuch request by learned counsel. It appears that 
the modus operandi which 15 adopted by the trus- 
tees.1s to bring about a situation which may create 
asympathy in the mind of the Court and to request 
the Court that is view of that situation, consequent 
directions should be given. In 1966 the property 
had already been subject matter of lease in 
favour of Kavery Structurals. They had erected 
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superstructures worth several lakhs of rupees Ifat 
thattime the properties had been sold, they would 
not have fetched the proper price. Then an offer 
was made bythe lessees of the properties and the 
court found that the offer of the lessees was bene- 
ficial to the trust The court also observed that in 
view of the complexity of the situation” created by 
the trustees at that time, 1t was obliged to pass an 
order directing sale of the property to the lessee 

The same modus operand: cannot be adopted by 
the trustees once again now and the court cannot 
be compelled to accept meekly the situation brought 
into existence by the trustees. The trustees cannot 
take advantage of their acts in violation of law and 
Claim that the sale held by the District Court 
should be accepted by this Court 

17. It ıs contended that no prejudice will be caused 
to the Hindu Religious and Charitable Endow- 
ments Department by accepting the sale now held 
by the District Court The question of prejudice 
does not arise The District Court has no jurisdic- 
tion whatever to direct the sale of the property 

The trustee cannot approach an authority which 
has no jurisdiction behind the back of the persons 
concerned to get an order of sale and then insist 
before this Court that no prejudice will be 
caused to the persons concerned by the sale being 
accepted. I have already pointed out that the 
conduct of the trustee should not be encouraged 
by any court Hence, this contention 1s also 
rejected : 

18. Learned counsel invited my attention to the 
Judgments of the Supreme Court in Deoki Nandan 
v Murhdhar and others, ALR. 1957 S C. 133 (1957)1 
M.L J (S C ) 28. (1957)1 An.W R. (SC ) 28 1957 
S.CJ. 75. 1956 SCR. 756: 1956 S.CC 528, 
Manakuru Dasaratharami Reddı and another v 

Dudhukuru Subba Rao and others, A I R. 1957 S C 

797 (1957)2 ML J. (SC ) 175 (1957)2 AnWR 

(S C) 175: 19578 CJ 835 1957 S C R. 1122 and 
S Shanmugam Pillai and others v KShanmugam 
Pillai and others, A I R. 1972 S.C 2069, and con- 
tends that there is no dedication in this case and 
the properties cannot be considered to be abso- 
lute trust properties. I have already held on the 
facts that there is an absolute trust and it is not a 
mere charge. The language used in the document 
shows that there cannot be a clearer dedication 
than this to a trust. 

19. Relance 1s~placed upon the recital in the 
document that “Charity begins at home but does 


notend there". According to learned counsel, the 
founder had in mind his descendants and the 
members of his family and the property was not 
exclusively dedicated to a trust No doubt 1t 1s so 

But, there has been a clearapportionment as early 
as on 3 11969 Any property which was set apart 
under Sec.63(f) for the purposes of religious trust 
cannot thereafter be said to be a private property 
or a private secular trust property Hence, the 
contention cannot be accepted 

20. Learned counsel places reliance on the obser- 
vatıons of the Supreme Court ın Jadu Gopal 
Chakravarty v Pannalal Bhowmick and others, 
AIR 1978 S C 1329, wherein 1t was pointed out 
that when the property dedicated to a deity 1s very 
large, and the religious ceremonies which are 
expressly prescribed by the settler, cannot exhaust 
the entire income, some portion of the beneficial 
interest may be construed as undisposed of and 
cannot but vest as secular property in the heirs of 
the settler That question does not arise ın this 
case I have already referred to the various clauses 
in the trust deed The founder has created a trust 
and one part of the income is to be spent for 
private family trust and another part 1s to be spent 
for religious purposes It 1s only on that basis, an 
apportiontnent has been made in O A.No 34 of 
1967. This Court is concerned only with the prop- 
erties set out in the ‘B’ Schedule to the Order ın 
O A.No 34 of 1967 and the property which 1s now 
sought to be sold ıs item No 1 ın the said ‘B’ 
Schedule Hence, ıt is not a matter which can be 
brought by the respondents before the District 
Court, Trichy, under Sec 34 of the Indian Trusts 
Act. í 

21. Yet another contention of learned counsel for 
the respondents 1s that the founder himself has 
contemplated only an application before the Dis- 
trict Court for permission to alienate and ın pur- 
suance of such direction in the trust deed, the 
respondents approached the District Court bona 
fide for permission to alienate the property. The 
founders nota legislator and he cannot prescribe 
the authorities whom the trustees shall approach 
for getting permission to alienate the properties. 
In this case, the respondents have themselves 
accepted theauthority ofthe Hindu Religious and 
Charitable Endowments Department and get 
themselves declared as hereditary trustees under 
the Tamil Nadu Hindu Religious and Charitable 
Endowments Act in 1971 andsince then they have 
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been submitting the accounts to the department 
regularly under the provisions of the Act. There 1s 
no substance 1n the contention that there is a 
directionin the trust deed that the trustees should 
approach only the District Court for getting per- 
mission to alienate the properties 

22. In the circumstances, J hold that the original 
petition filed by the first respondent herein before 
the District court, Tiruchirapalli in O P.No 3 of 
1990 1s not maintainable and it deserves to be 
dismissed Consequently, the civil revision peti- 
tion 1s allowed The order of the District Judge in 
O P No 3 of 1990 is set aside O P No 3 of 1990 ıs 
dismissed The respondents shall pay the costs to 
the petitioner 1n these proceedings 
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W A.Nos 607 and 608 of 1984 and W P Nos 4124, 
4154, 4167 and 6272 of 1986 29th March, 1989 


P.Kannan and another , Appellants 
v : 
- The Director of Sugars, Madras-35 and others 
Respondents 


(A) Tamil Nadu Co-operative Societies Act (LIII of 
1961) - Writ petition against the Co-operative Soci- 
ety - Held not maintainable 
(B) Tamil Nadu Industrial Establishments (Con- 
ferment) of permanent status to workman - 
Petitioner employee of a Co-operative Society - Ter- 
mination of services of the petitioner - Petitioner 
, filnga writ petition against the Co-operative Society 
restoration of services on permanent basis - Sought 
for in terms of the Act - Held not maintainable 
(C) Constitution of India (1950), Arts 226 and 12 - 
Writ petition against a Co-operative Society - Held 
not maintainable 
The Court is of the view that a Co- -operative - 
- Society is not an authority nor an instrumentality 
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or agency of the Government to attract Art.12 of 
the Constitution of India and therefore not ame- 
nable to writ jurisdiction under Art 226 of the 
Constitution. [Para 25] 
Cases referred to: 

S Varadarajanv The Special Officer, T U C S Ltd., 
Madras, 1985 Wnt LR 251, Sukhdev Singh v. 
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Bhagatram Sardar Singh Raghuvanshı, (1975)1 LLJ . 


399: AI R. 1975 SC 1331; Ajay Hasia v. Khalid 
Mıyıd Sehravardı, (1981)1 LLJ 103, Ramana 
Dayaram Shetty v The International Airport 
Authority of India, (1979)2 LLJ. 217 
P KRamachandra yer v. Union of India, A LR. 
1984 S C 541: 1984 Lab I C. 301 (1984)2 S.C C 

141: (1984)1 Lab L J 314, Madan Mohan v State, 
AIR 1966 Cal 23, Dukhooram v Co-operative 
Agricultural Association, Kawardha, (1962)2 DL J 

353, J Ganapathy v M D.Nellore Co-operative 
Spinning Mils Ltd , (1979)1 L L J 364; Bhaskaran 
v State Bank of India, 1984 Wnt.L R 96, Vijay 
Rajan v State of Tamil Nadu, (1988)1 L W 89; 
Co-operative Central Bank Ltd. v. Additional 
Industrial Tribunal, (1969)2 LLJ 698, Sabhajıt 
Tewaryv' Union of India, (1975)1 L L J 374. AIR 

1975 S C 1329; Vaish Degree College v. Lakshmi 
Narain, A TR. 1976 S C. 888; Kulchhinder Singh v 

Haidayal Singh Brar, (1976)2 L.L J 204, The 
Nayagarh Co-operative Central Bank Lid v Nar- 
ayan Rath, AIR 1977 SC. 112; SS Dhanoa v 

Municipal Corporation, Delhi, A I R. 1981 S.C. 1395: 
(1981)2 LLJ 231, Tekraj Vasandi y Union of 
India, (1981)1 L LJ 341; Satish Kumar v. Punjgb 
State Co-operatıve Bank Ltd., (1981)2 L L J 256; 
Pritam Singh Gill v. State of Punjab, A I R. 1982 
Punj and Har 228, Harender Narain Bakner v. 
State of Bihar, 1985 Lab IC 1807; Banabihan 
Tripathy v. Registrar of Co-operative Societies, A. I R 
1989 On. 31, A.L Somayajee of Mjs.Arar and Dolia, 
TSAshok Raj M Ravındran, Ms G.Devi, 
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S M Suzhanuddın and R. Ganesan, for Appellants. ` 


M R Narayanaswamı, for N Balasubramanian, 
KR Vijayakumar, Ettikkan, T.S Gopalan and 
Government Pleader, for Respondents. 

The Order of reference was made by 

Mohan, J (22 8 1986). I find that there 1s a conflict 
of opinion as to whether a Writ Petition will lie 
against the Co-operative Society. A Division Bench 
of this Court ın K.Kannappan v The Sriperum- 
budur Taluk Co-operative Society Limited, Nazara- 
thpet, Madras-56, W P.No.671 of 1987, dated 
27 9 1979, has taken view that no writ will lie, As 


IJ 
against this, contrary view is found expressed in 
L Venkatachalam,v The Registrar of Co-operanve 
Societies, Madras, W.A.No 74 of 1970, dated 
13 11 1973, as well as W.A.No.1134 of 1984 A 
learned Single Judge of this Court has also taken 
the similar view as seen from S. Varadarajan v The 
Special Officer, TU C.S Ltd., Madras, 1985 Wnt 
L R. 251. In view of the conflicting views, I am of 
the opinion that an authoritative decision has to 
be rendered to avoid any ambiguity on an impor- 
tant question lıke this Therefore, I direct the 
papers be placed before My Lord, the Chief 
Justice for such appropriate orders for reference 
to the larger bench as My Lord, the Chief Jusuce 
may deem fit 
The Judgment of the Full Bench was delivered by 
Venkataswamı, J.:- The question that has been 
referred to the Full Bench by one of us (Mohan, J) 
as His Lordship then was) 1s. 


Kannan v Director of Sugars, Madras (F B-Venkataswami, J ) 


“Whether a writ would he against a Co-opera- l 


tive Society under Art 226 of the Constitution 
of India?” 
2. This question seems to loom large for quite 
some time not only ın thıs Court but ın the other 
High Court as well, as could be seen from the cases 
cited by the counsel on both sides. 
3. Mr.M Ravindran, learned counsel appearing 
for the petitioner in W.P.Nos.4124, 4154 and 4167 
of 1986 and Mr Somayajı, learned counsel appear- 
ıng for the appellant in W.A.Nos 607 and 608 of 
1984, have advanced main arguments inviting this 
Court to answer the question in the affirmative 
4. On the other hand, Mr.M.R.Narayanasamy, 
learned counsel appearing for the respondents, 
has advanced arguments inviting this Court to 
answer the question in the negative. 
5. Before giving our answer to the question 
referred to us, it will be fruitful to refer the cases 
cited on both sides and also point out the prin- 
cıples laid down ın those cases. 
6. We may also state that the counsel inviting for 
an affirmative answer have derived support sub- 
stantially from the following judgments of the 
Supreme Court and the principles laid down there- 
under: 
“(a) Sukhadev Singh v Bhagatram Sardar 
Singh Raghuvanshı, (1975)1 L L F 399,(b) Ajay 
Hasıa v. Khalid Mujıd Sehravardı, (1981)1 L.L J 
103, (c) Ramana Dayaram Shetty v The Inter- 
national Airport Authority of India, (1979)2 
L L.J. 217, (d) P K Ramachandra lyer v. Union 
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of India, AIR 1984 SC 541 1984 LabIC 
301: (1984)2 S C.C 141: (1984)1 Lab LJ 314. 
7. Let us now take the cases cited by the counsel 
who areadvocating the proposition that a writ will 
lie against a Co-operative Society 
8. In L Venkatachalam, v. The Registrar of 
Co-operative Societies, Madras, W A No 7 of 1970, 
dated 13.11.1973. Veeraswami, C J., speaking for 
the Bench has observed as follows: 
“The Special Officer is one appointed under 
Sec 72 and as such, he is a statutory Officer 
and, therefore, he should be regarded as' a 
public authority Apart from that, Art.226 of 
the Constitution is not confined to issue of 
writs only to a public authority. The power 
extends also to issue directions to any person." 
In Ramanathan v President, Perambalur Co- 
operative Milk Supply Society Ltd, Perambalur, 
Trichy District, WA.No 2811 of 1976. Mohan, J , 
(as His Lordship then was), in passing has nega- 
tived an argument that no writ will lie against a Co- 
operative Society The learned Judge observed as 
follows. 
“It ıs too late in the date to contend that in a 
matter like this, no writ will lie." 
In S. Varadarajan v. The Special Officer, T.U.C.S 
Lid, Madras, 1985 Writ LR. 251, one of us 
(Venkataswami, J ) following the Division Bench 
ruling in L Venkatachalam, v The Registrar of Co- 
operanve Societies, Madras, W.A.No 7 of 1970, dated 
13.11 1973, has taken the view that in cases where 
the Co-operative Society 1s under the control of a 
Special Officer, a writ would lie. 
9. In Madan Mohan v State, AIR 1966 Cal 23,a 
learned single Judge of that Court has taken the 
view that a writ will lie against a Co-operative 
Society by observing thus: 
“The Managing Committee of the Society is to 
be constituted under Sec 23 of the Act (see 
Sec.2(m) and in accordancewith the Rules and 
also the Bye-laws.Such Managing Committee 
1s therefore, created by the Act and not merely 
registered. The cases ofthe Managingcommit- 
teeof theSchooland of thesponsored colleges 
referred to above, might be categorised as not 
beingcreated by thestatute or statutory rules. 
By several provisions of the Act (which I have 
given copiously ın the beginning) and specially 
by Secs.25, 86 and 129 of the same. I am 
inclined to hold that the management of the 
affairs and the activities ofsuch Societies, asın 
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the instant Rule, are entirely controlled by the 
Registrar of the Co-operatıve Societies 
(respondent No 2) who is undoubtedly a pub- 
licauthority Such affairs, therefore, cannot be 
private affairs It might be stated that Rules 43 
and 44 and specially the opening words thereof 
1n the said Rules specifically provide that the 
Managing Committee shall observe the provi- 
sions of the Act, the Rules and the Bye-laws 
The powers and the duties are, therefore, cre- 
ated by the Act and the Rules though ıt is not. 
incumbent that a body in order to be a public 
body must always be constituted by a statute " 
A Division Bench of the Madhya Pradesh High 
Court in Dukhooram v. Co-operative Agricultural 
Association, Kawardha, (1962)2 L L.J 353, has 
also taken the view that a writ lies against a 
Co-operative Society by observing as follows 
[P 357]: 
“Shri Choubey states that the terms and condi- 
tions of employment are a matter of contract 
between thesociety and its servants and reliefs 
arising Out of contracts cannot form the sub- 
ject matter of prerogative writs This conten- 
tion 1s correct where the relation between the 
master and servant 1s a matter of contract 
alone The position 1s, however 1s different 
where 1n addition to the contract, there 1s a 
specific bye-law on the point The bye-law 
gives a legal right to the servant apart from the 
contract and both the society and the servant 
are bound by it. In our opinion, the enforce- 
ment ofsuch a legal right forms an appropriate 
subject matter for the issue of a writ under 
Art 226 of the Constitution.” 
InJ Ganapathy v. M D Nellore Co-operative Spin- 
ning Mills Ltd., (1979)1 L LJ 364, a Division 
Bench of the Andhra Pradesh High Court has 
taken the view that when a Co-operative Society is 
taken over as a relief undertaking under the pro- 
visions of the Relief Undertakings Act, it 1s ame- 
nable to writ Jurisdiction 
10. We would like to point out here itself that 
though this judgment was cited by the learned 
counsel for the petitioner ın support of the con- 
tention that a writ would hie against a Co-opera- 
tive Society, the learned Judges have specifically 
stated ın paragraph 10 as follows, which 15 against 
the contention advanced by him J Ganapathy v - 
M D.Nellore Co-operatıve Spinning Milis Ltd, 
(1979)1 LLJ 364 at 365-370. 


The Madras Law Journal Reports 


[1992 


"Ina recent decision of ours in W.P.No 8180f 
1975, dated 29 7 1979, after consideringa number 
of decisions of the Supreme Court including 
the decisions relied on by the respondents 
referred to at the commencement of this judg- 
ment, we observed that the present view of the 
Supreme Court is that a writ petition does not 
lie against a Co-operative Society especially as 
against an order terminating the services of an 
employee Weare therefore, unable toagree to 
the extreme contention of $ri Kannabiran that 
even treating the respondent as an ordinary 
Co-operative Society the writ petition would 
be maintainable But Sr Kannabiran submit- 
ted that itis unnecessary for him to go so far as 
the respondent stands on a special footing in. 
view of the fact that it has been declared as a 
relief undertaking, his contention 1s that it 1s 
an agency or an instrumentality of the State 
and hence falls within the definition of ‘State’ 
under Art 12 of the Constitution " (Emphasis 
supplied) 
Apart from citing the above decisions, 
Mr.Ravindran, learned counsel for the petitioner, 
took us through the bye-laws of Society and pointed 
out that among the Board of Directors, Director 
ofHandlooms and Textile 1s one, that the Govern- 
ment have power to nominate Ex-officio Director, 
that the Collector acts as Chairman 1n the Board 
meeting and all the decisions taken by the Board, 
can be given effect to only after the Government 
approves the same. Apart from that, certain spe- 
cial powers are vested with the Government in 
dealing with the powers of the Society All these 
factors will go to show that it is an instrumentality 
or an agency of the State within the meaning of 
Art.12 of the Constitution of India: 
11. Mr.Somayajee contended that the Co-opera- 
tive Society 1s a person and as such amenable to 
writ jurisdiction. Further, in cases where the Board 
of Directors 1s superseded and special officers are 
appointed, they must be considered to be public 
authorities as they were appointed under the 
provisions of Tamil Nadu Act 25 of 1976. A look 
into the preamble to Act 25 of 1976 and Secs.3 and 
4 will support the contention that the Society i is 
amenable to wrat jurisdiction. 
12. MrMR Narayanaswamy, learned. counsel 
appearing for the respondents ın reply to the 
above contentions submitted that there are direct 
decisions on the point not only of this Court but of 
\ ; 


e 
other High Courts and also the Supreme Court 
taking the view that no writ will lie. against 
Co-operative Society 
13. He cited a Division Bench Judgment of this 
Court in K.Kannappan v The 'Sriperumbudur 
Taluk Co-operanve Marketing Society Limued, 
Nazarathpet, Madras-56, W P No 677 of 1977, dated 
279 1979 Inthatcase, Ramanujam;J , after refer- 
ring to various decisions of this Court and also of 
the Supreme Court, speaking for the Bench has 
held as follows - 

"The relationship between the Co-operative 
Society and its employees is that of a Master 
and Servant, and that, thereforé; even if there 
Is a wrongful dismissal of the employee, the 
Court cannot issue a writ of mandamus direct- 
ing reinstatement or a declaration that the 
termination of service 1s wrongful. 
The relationship of the respondent society and 
the petitioner 1s one of master and servant and 
there Is no public or statutory employment 
Nor can the petitioner claim to have any statu- 
tory status The dispute between a master and 
servant cannot be decided in proceedings under 
Art 226 of the Constitution In this view of the 
matter we are inclined to hold that the deci; 
sions cited by the petitioner have no relevance 
on the question of maintainability of this writ 
peution The writ asked for by the petitioner 
cannot, therefore, be issued in the circum- 
stances. We therefore uphold the preliminary 
objection raised by the respondents " 
14. S. Nainar Sundaram, J , ın the case reported ın 
Bhaskaran v State Bank of India, 1984 Writ LR. 
96 afterreferringto the Division Bench Judgment 
in K Kannappan v. The Sriperumbudur Taluk 
Co-operative Society Limited, Nazarathper, 
Madras-56, W P No 677 of 1977, dated 27 9 1979, 
has taken the same view. Itis cited at the Bar that 
this judgment of S.Nainar Sundaram, J., has been 
subsequently confirmed by a Division Bench of 
this Court (in W.A No 108 of 1985). 
15. One of us (K.Venkataswami, J.) in the case 
reported ın Vijay Rajan v. State of Tamil Nadu, 
(1988)1 LW 89, after distinguishing the case 
reported ın S Varadarajan v. The Special Officer, 
T.U.CS Ltd, Madras, 1985 Writ LR 251, and 
following the Division Bench Judgment of 
Ramanujam, J , (in W.P No 677 of 1977) had taken 
the view that no writ will lie against a Co-operative 
Society. 
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16. Coming to the judgments of the Supreme 
Court cited by the learned counsel for the respon- 
dents, we may refer to them chronologically The 
first case 1s reported in Co-operative Central Bank 
Ltd. v Additonal Industrial Tribunal, (1969)2 L.L J. 
698 "Though the maintainability of writ peution 
under Art 226 of the Constitution was not directly 
1nvolved, the following passage ın the Judgment 
will help us to appreciate the points raised before 
us [P 707]- 
“We are unable to accept the submission that 
the by-laws of a Co-operative Society framed 
1n pursuance of the provisions of the Act can 
be held to be law or to have the force of law It 
has no doubt been held that, 1f a statute gives 
power to a Government or other authority to 
make rules so framed have the force of statute 
and are to be deemed to be incorporated as a 
part of the statute That principle, however, 
does not apply to bye-laws that a Co-operative 
Society is empowered by the Act to make, The 
bye-laws that are contemplated by the Act can 
be merely those which govern the internal 
management, business or administration of a 
society. They may be binding between the persons 
affected by them, but they do not have.the force 
ofa statute, In respect of bye-laws laying down 
conditions of service of the employees of soci- 
ety, the bye-laws would be binding between the 
saciety and the employees just in the same 
Manner as conditions of service laid down by 
contract between the parties In fact, after such 
bye-laws laying down the conditions of service 
are made and any person enters the employ- 
ment of a society, these conditions of service 
will have to be treated as conditions accepted 
by the employce when entering the service and 
will thus bind him like conditions of service 
specifically forming part of the contract of 
service The bye-laws that can be framed by a 
society under the Act are similar in nature to 
the Arucles of Association of a Company in- 
corporated under the Companies Act and such 
Articles of Association have never been held 
to have the force of law- In a number of cases, 
conditions of service for industries are laid 
down by Standing Orders certified under the 
Industrial Employment (Standing Orders) Act, 
1946, and it has been held that, though such 
Standing Orders are binding between the 
employers and the employees of the industry 


i 


po 


N 


58 , 


governed by these Standing Orders, they do 
- not have such force of law as'to be binding on 
Industrial Tribunal adjudicating an industrial 
dispute ” 
17. In Sabhajt Tewary v Unton of India, (1975)1 
L LJ 374 AIR 19758 C 1329, while answering 
the question that the Council of Scientific and 
Industrial Research, a Society registered under 
the Societies Registration Act is not an authority 
within the meaning of Art 12 of the Constitution 
of India, the Supreme Court has held as follows 
[P.375]. 
“The council is a society registered under the 
Societies Registration Act Reliance was placed 
by counsel for the petitioner on these features 
ofthe society. Under Rule3, the Prime Minis- 
ter of India 1s the Ex-Offico President of the 
Society The Governing Body under Rule 30 
_ consists of inter alia some persons appointed 
by the Government of India representing the 
administrative Ministry under which the Coun- 
cil of Scientific and Industrial Research is 
ıncluded, and the Ministry of Finance and one 
or more members appointed by the Govern- 
ment of India The Government of India may 
terminate the membership of any member or 
atone and the same time of all members other 
than the ex-officio members of the Governing 
Body. Rule 45 states that the Governing Body 
shall have the management of all the affairs 
and funds of the Society Rule 46states that the 
Governing^Body shall have power with the 
sanction of the Government of India to frame, 
amend or repeal bye-law not inconsistent with 
the rules for the administration and manage- 
ment of the affairs of the Society and in par- 
. ücular to provide for the terms and tenure of 
appointments emoluments, allowances, rules 
of discipline and other conditions of service of 
the officers and staff ofthe Society Reference 
was also made to the Government of India 
(Allocations of Business) Rules, 1961 and in 
particular to page 76 where it 1s stated that all 
matters relatıng to the Council of Scientific 
and Industrial Researchare under the Depart- 
ment of Science and Technology 
Extracting the features as aforesaid, ıt was 
contended that these would indicate that the 
Council of Scientific and Industrial Research 
was really an agency of the Gqvernment This 
contention 1s unsound. The Society does not 
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have a statutory character like the Oil and 
Natural Gas Commission or the Life Insur- 
ance Corporation or Industrial Finance Cor- 
poration It1s a sqciety incorporated ın accor- 
dance with “the provisions of the Societies 
Registration Act The fact that the Prime 
Minister 1s the President or that the Govern- 
ment appoints nominees to the Governing 
Body or that the Government may terminate 
the membership will not establish anything 
more than the fact that the Government takes 
special care that the promotion, guidance and 
co-operation of scientific and industrial 
research, the institution and financing of spe- 
cific research establishment or development 
and assistance to special institutions or 
departments of the existing institutions for sci- 
entificstudy ofproblem affecting particular in- 
dustry in a trade, the utilisation of the result of 
the researches conducted under the auspices 
of the Council towards the development of 
industries 1n the country are carried out 1n a 
responsible manner." 
In Vash Degree College v Lakshmi Narain, AIR 
1976S C 868, after referring toan earlier decision 
of that Court in Sukhdev Singh v Bhagatram Sar- 
dar Singh Raghuvamshi, (1975)1 L LJ 399, the 
Supreme Court has held as follows. 
“It istherefore, clear that there 1s a well marked 
distinction between a body which 1s created by 
the statute and a body which after having come 
into existence Is governed ın accordance with 
the provisions of the statute In other words 
the position seems to be that the institution 
concerned must owe its very existence to a 
statute which would be the fountainhead ofits 
powers. The question ın such cases to be asked” 
15, if there ıs no statute would the institution 
have any legal existence Ifthe answer ts in the 
negative, then undoubtedly it 1s a statutory 
body but if the institution has a separate exis- 
tence of its own without any reference to the 
statute concerned but 1s merely governed by 
thestatutory provisions, 1t cannot besaid to be 
a statutory body." 
In Kulch/under Singh v Hardayal Singh Brar, (1976)2 
L L J. 204, fine distinction between a body with a 
personality created by and owing its existence 
solelytoastatuteandanentity which 15 recognised 
by and is registered under a Statute has been nicely 
brought out in the following words [P.207]. 


, 
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“Indeed the distinction between a body with a 
personality created by and owing its existence 
solely to a statute and an entity which 15 recog- 
nised by and is registered under a statute 1$ 
real, dramatic and makes for a world of differ- 
ence in jural impact " 
The Supreme Court in that very judgment though 
pointed out theexisting controversy regarding the 
maıntainabılıty of a writ against a Co-operative 
Society, did not directly answer that question, asın 
the opinion of the Supreme Court, that was not 
necessary for the reasons given in paragraph 10, 
which reads as follows: 
*The reason why we are not inclined to add to 
the enormous erudition on the point already 
accumulated in case law is that a close perusal 
of the writ petition will disclose that essentially 
the appellant is seeking merely to enforce an 
agreement entered into between the employ- 
ees and the co-operative Bank.” 
Again in The Nayagarh Co-operative Central Bank 
Ltd. v. Narayan Rath, A.I R. 1977 SC 112, the 
Supreme Court has observed as follows.- 
“The High Court has dealt with the question 
whether a writ petition can be maintained 
against a Co-operative Society but we are 
inclined to the view that the observations 
made by the High Court and its decision that 
such a writ petition 1s maintainable are not 
strictly in accordance with the decisions of this 
Court. 
We would like to observe that the judgment of 
the High Court should not be treated as an 
authority for the proposition that a writ peti- 
tion 1s maintainable against a Co-operative 
Society " (Emphasis supplied) . 
The learned Judges, however, observed that the 
order impugned in that particular case was one 
passed by the Registrar, acting as a statutory 
authority and, therefore, the writ petition was 
maintainable ın that case. In SS Dhanoa v 
Municipal Corporation, Delhi, A.I R. 1981 S C 1395: 
(1981)2 L.LJ. 231, the Supreme Court has 
observed as follows [P.235]: 


“There is a distinction between a corporation , 


established by or under an Act and a body in- 
corporated under an Act. This distinction was 
brought out by this Court ın Sukhdev Singh v 
Bhagatram Sardar Singh Raghuvanshı, A I R. 
1975 S.C. 1331. (1975)1 L.LJ 399. It was 
Observed: 
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“A company incorporated under the Compa- 
nies Act 1s not created by the Companies Act 
but comes into existence in accordance with 
the provisions of the Act There is thus a well- 
marked distinction between a body created by 
a statute and a body which, after coming into 
existence 1s governed in accordance with the 
provisions of a statute In Sabhayit Tewary v 

Union of India, A I R. 1975 S C 1329 (1975)1 
LLJ 374, the question arose whether the 
Council of Scientific and Industrial Research 
which was asociety registered under the Socie- 
tes Registration Act, was a statutory body was 
urged that because the Council of Scientific 
and Industrial Research had government 
nominees as the President of the body and 
derived guidance and financial aid from the 
Government, it was a statutory body Repel- 
ling the contention the Court observed [at 
p 1330 of A.LR J: 

“The Society does not have a statutory charac- 
ter lıke the O1l and Natural Gas Commission 
or the Life Insurance Corporation or Indus- 
trial Finance Corporation Itısa society incor- 
porated ın accordance with the provisions of 
the Society Registration Act. The fact that the 
Prime Minister 1s the President or that the 
Government appoints nominees to the Gov- 
erning body or that the Government may ter- 
mınate the membership will not establish 
anything more than the fact that the Govern- 
ment takes special care that the promotion, 
guidance and co-operation of scientific and 
1ndustrial research, the institution and financ- 
ing of specific researches establishment or 
development and assistance to special institu- 
tions or departments of the existing institu- 
tions for scientific study of problems affecting 
particular industry in a trade, the utilisation of 
the result of the researches conducted under 
the auspices of the Council towards the devel- 
opment of industries in the country are carried 
out 1n a responsible manner. 

Whatever had been said with regard to the 
Council of Scientific and Industrial Research 
which was a society registered under theSocie- 
tes Registration Act, equally applies to the 
Co-operative Store Limited which ís a society 
registered under the Bombay Co-operative 
Societies Act, 1925 It is not a statutory body 
because itis notcreated bya statute. It isa body 


“60 The Madras Law Journal Reports 


created by an act of a group of industries in 

accordance with the provisions of a statute ” 

(Emphasis supplied) 
In that case, the Supreme Court was considering 
the question whether a member of the Indian 
Admunistrative Service, whose services are placed 
at the disposal of a Co-operative Society is or is 
not a public servant within the meaning under 
Sec 21 (Col 12) of the LP C., for the purposes of 


Sec 197 of the Crl.P C. The Supreme Court, while_ 


answering the point in the negative, has observed 
as follows [p 236]; 
“Legally speaking, the Super Bazaars are 
owned and managed by the Society and not by 
the Central Government and, therefore, the 
appellant was not employed in connection with 
the affairs of the Union within the meaning of 
Sec 107 of C.P C., 1973 " 
In Tekray Vasandı and KL Basandi v Union o 
India, (1981)1 L.L J. 341, the Supreme Court was 
considering the question whether the Institute of 
Constitutional and Parliamentary Studies is a State 
within the meaning of Art 12 of the Constitution. 
After considering the judgments of the Supreme 
Court on this point upto that date, the learned 
Judges have held as follows [pp.353-354]- 
“The objects of the Society were not govern- 
mental businéss but were certainly the aspects 
which were expected to equip Members of 
Parliament and the State Legislature with the 
requisite knowledge and experience for better 
functioning. Many of the objects adopted by 
the society were not confined to the two Houses 
of Parliament and were intended to have an 
impact on society.at large. 


The Memorandum of the Society permitted 


acceptance of gifts, donations and Subscrip- 
uons. There is material to show that the Ford 
Foundations, a U.S. based Trust, had extended 
support for some tıme, Undoubtedly, the annual 
contribution from the Government has been 
substantial and it would not be wrong to say 
that they perhaps constitute the main source of 
founding yet some money has been coming 
from other sources. In later years, foreign funding 
came to be regulated and, therefore, it became 
necessary to provide that without Government 
clearance, lıke any other institution I C P S. 
was not to receive foreign donations. No 
material has been placed before us for the 
stand that the Society was not entitled to 
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receive contributions from any indigenous 
source within. Since Government money has 
been coming, the usual conditions attached to 
Government grants have been applied and 
enforced If the Society's affairs were really 
intended to be carried on as part of the Lok 
Sabha or Parliament as such the manner or 
functioning would have been different The 
accounts of the Society are separately main- 
tained and subject to audit ın the same way as 
' the affairs of the societies receiving Govern- 
ment grants to be audited Government usu- 
ally impose certain conditions and restrictions 
‘when grants are made. No exception has been 
made in respect of the Society and the mere 
fact that such restrictions are made is not a 
determinative aspects.” 
18. Let us now look into the decisions of the other 
High Courts cited by learned counsel for the 
respondents: In Satish Kumar v. Punjab State 
Co-operative Bank Lid, (1981)2 LLJ 256 a learned 
single Judge of the Punjab and Haryana High 
Court held that a society registered under the 
Co-operative Societies Act, 1912, per se cannot be 
treated as an authority within the meaning of 
Art 12 of the Constitution. The learned Judge 
further held that such a Society 1s neither an 
ınstrumentality nor an agency of the Government 
and therefore not amenable to the writ jurisdic- 
uon under Art 226 of the Constitution. A Full 
Bench of the same Punjab and Haryana High 
Court in Pritam Singh Gillv. State of Punjab, A LR. 
1982 Pun) and Har. 228, has taken theview thatno 
writ will he against the Punjab State Co-operative 
Land Mortgage Bank. 
“The Punjab State Co-operative Land Mort- 
gage Bank is not an instrumentality or agency 
of the State Consequently it cannot be deemed 
to be an ‘authority’ within the meaning of 
Art 12 and as such is not amenable to a writ of 
certiorarı under Art.226. In this connection it 
cannotbe urged that itis such an instrumental- 
ity On the ground that the 4th test of deep and 
pervasive State control laid down ın Ajay Hasla s 
case, AIR 1981 SC. 487, for determining 
whether a Co-operative Society is an instru- 
mentality of the State is satisfied in view of the 
provisions of Punjab Co-operative Societies 
Act read with Punjab Co-operative Land Mort- 
. gage Banks Act.” 
Theabovesaid Full Bench J udgment of the Punjab 
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and Haryana High Court, was delivered by 
S:S Sandhawalia, C.J The same learned Chief Jusuce 
as Chief Justice of Patna High Court had occasion 
to consider the very same question, and the same 
1s reported ın Harender Narain Bakner v. State of 
Bihar, 1985 Lab.I.C 1807 Speaking for the Bench 
the learned Chief Justice again reiterated the same 
conclusion. In this Division Bench Judgment, the 
learned Chief Justice, after referring to the six 
tests laid down by the Supreme Court ın Ajay 
Hasia's case, A I R. 1981 S.C. 487, held that none 
of the tests laid down ın that case 1s satisfied to 
hold the Bihar State Co-operatıve Marketing Union 
Limited is an authority or at least an agency or 
ınstrumentality of the State for the purposes of 
Art 12 of the Constitution It may be noted that 
factually, ıt was found ın that case that the State 
Government had 99 per cent shares in the State 
Co-operative Marketing Union Limited and the 
Fourth Pay Revision Committee was also made 
applicable to its employees. The Managing Direc- 
tor of the State Co-operative Marketing Union 
Limited was appointed by the State Government 
Nevertheless, the Division Bench held that those 
factors were not sufficient to hold that this Bihar 
State Co-operative Marketing Union Limited is 
amenable to writ jurisdiction. After elaborately 
discussing the matter the Court concluded as fol- 
lows. 
“Tofinallyconclude, it is manifest that not one 
of the six authoritative tests spelt out ın Ajay 
Hasia's case, 4.L.R. 1981 S.C. 487, stands bisco- 
maun. The judgments relied upon by the learned 
counsel for the petitioner as discussed are 
~ wholly distinguishable. Consequently, it must 
be held that the Bihar State Co-operative 
Marketing Union Ltd is 1n no way an instru- 
mentality or agency of the State. Admıttediy, 
biscomaun 1s a Co-operative Society registered 
under the Bihar and Orissa co-operative 
Societies Act, 1935. Inevitably, it follows it 1s 
not therefore, amenable to the writ Jurisdic- 
tion under Art.226 The answer to the thresh- 
old question posed at the very outset is, there- 
fore, rendered in the negative.” - 
19. P.Bhaskaran v. Additional Secretary, Agricul- 
tural (Co-operation) Department, (1988)2 L.L J. 
307, a Full Bench of the Kerala High Court has 
taken the same view and observed as follows [p.316]: 
“The Co-operativeSocieties are not created by 
the Co-operative Societies Act and they are 


notstatutory bodies. They are only functioning 
ın accordance with the provisions of the Act. 
These institutions would have legal existence 
even if the Co-operative Societies Act was not 
ın force More over, the Government have no 
shares 1n the Co-operative Societies. There 1s 
no deep and pervasive State control. The 
management of the Societies does not rest in 
the Government or in the representatives of 
the Government Bank. The management 1s 
under the effective control of a committee 
elected by the members of the Societies The 
statutory regulation or restriction in the func- 
tioning of the Societies is not “an imprint of 
State under Art.12”. Hence no writ will lie 
against a Co-operative Society governed by the 
Kerala Co-operative Societies Act ” 

20. Recently, a Full Bench of the Orissa High 

Court in Banabthan Tripathy v. Registrar of Co- 

operative Societies, A İ R 1989 Orissa 31, has taken 

the identical view after referring to the case law on 
the subject by observing as follows. 

- “The matter, therefore, has to be examined in 
the light of the tests indicated by the Supreme 
Court 1n the case of Som Prakash, AIR 1981 
S.C. 212, and Ajay Hasta, A I R. 1981 S.C. 487, 
which shail hold the field. 
Out of the several tests, the main tests on the 
anvil of which the case of the opposite party 
Bank rests is to examine the formation of the 
share capital and the functions of the Bank In 
this connection, I have already referred to the 
relevant provisions of the bye-laws of the Bank 
to show how the capital of the Bank 1s to be 
raised and the functions and activities. The 
petitioner has singularly failed to establish 
that these tests were satisfied in this case. Then 
again there 1s no existence of any deep and 
pervasive State Control over the affairs of the 
opposite party-Bank. In any case, no material 
except the statutory and formal regulatory super- 
vision was placed before us even in the course 
of the submissions made by Dr Dash on which 
any finding on this incredent can be recorded 
1n favour of the petitioner. The relevant tests 
therefore stricto sensu are not satisfied here so 
as to bring the case of the opposite party Bank 
within the ambit of Art.12 of the Constitution 
and that make ıt amenable to the writ jurisdic- 
tion.” . 

21. Mr.M.R.Narayanaswamy also placed reliance 


- 
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on the provisions of the Act viz, Sec 32 of the 


Tamil Nadu Co-operative Societies Act, 1983, 


corresponding to Sec.26 of the Tamil Nadu Co- 
operative Societies Act, 1961 and submitted that 
the ultimate decision relating to the affairs of the 
Society vests with the general body On the basis of 
the rulings cited above and the contentions 
Mr.M.R Narayanaswamy submitted that no writ 
will lie against co-operative societies 1n the light 
ofthe above decisions of various High Courtsand 
of the Supreme Court Let us now examine the 
Issue, 
22. As pointed out at the outset, the counsel who 
argued for an affirmative answer relied on pas- 
sages from the judgments of the Supreme Court 
referred to 1n paragraph 9 (supra). In this back- 
ground let us consider the question. 
23. The main and important factor that has to be 
borne in mind in dealing with the issue on hand is 
the fine distinction that has been pointed out by 
the Supreme Court on more than one occasion 
between a body which is created by the statute and 
a body which after having come into existence 1s 
governed in accordance with the provisions of the 
Statute (Vide. Sabhajit Tewary v Union of India, 
A.I R. 1975 S C 1331 and A I R. 1976 S C 2216). 
We are clearly of the view that a Co-operative 
Society 1s a body which after having come into 
existence 1$ governed ın accordance with the pro- 
visions of the statute. In other words, a Co-opera- 
tive Society does not owe its very existence to any 
statute which would be the fountain-head of its 
powers. Stıll further, it can be held that even if 
thereis nostatute a Co-operative Society can have 
a legal existence If this 1s the position, applying 
the tests laid down by the Supreme Court in the 
above said two cases, a Co-operative Society is an 
institution merely governed by the statutory pro- 
visions and it cannot besaid to be a statutory body. 
In this connection, the observations of the Full 
Bench Judgment of the Kerala High Court, at the 
risk of repetition, can again be extracted: 
"The Co-operativeSocieties are not created by 
the Co-operative Societies Act and they are 
notstatutory bodies. They areonly functioning 
ın accordance with the provisions of the Act 
These institutions would have legal existence 
even if the Co-operative Societies Act was not 
1n force. Moreover the Government have no 
shares in the Co-operative Societies. There is 
no deep and pervasive State control. The 
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management of the Societies does not rest 1n 
the Government or in the representatives of 
the Government Bank The management 1s 
under the effective control of a cofnmittee 
elected by the members of the Societies. The 
statutory regulation or restriction in the func- 
uoning of the Societies 1s not “an imprint of 
State under Art.12" Hence no writ will lie 
against a Co-operative Society governed by the 
Kerala Co-operative Societies Act ” 
24. The issue can be looked from another angle. 
The Supreme Court in Co-operative Central Bank 
Ltd. v. Additional Industrial Tribunal, (1968)2 L.L J. 
698, has held that the bye-laws of a Co-operative 
Society framed in pursuance of the provisions of 
the Act cannot be held to be law or to have the 
force of law This also supports the view that a 
Co-operative Society is not a statutory function- 
ary. Whether the fact that whenever the govern- 
ıng body 1s superseded and in its place a Special 
Officer or other Government official is appointed 
to administer the affairs of the society makes any 
difference has to be considered now. Weare of the 
view that having regard to the decision of the 
Supreme Court in $.S.Dhanoa v Municipal Cor- 
poration, Delhi, (1981)2 LLJ 231 at 235, the 
position is that 1t does not make any difference. 
Any Officer appointed in the place of the govern- 
ing body stepping into the shoes of the govern- 
ing body and discharging the functions as such 
definitely is not a Government servant. In the 
case referred to above the Supreme Court has 
clearly held that when the services of an 
Indian Administrative Officer are placed at the 
disposal of a Co-operative Society, he was not 
discharging the functions as a public servant. In 
that case the Supreme Court has positively held as 
follows: 
“Whatever has been said with regard to the 
Council of Scientific and Industrial Research 
which was asociety registered under the Socie- 
, ues Act, equally applies to the Co-operative 
Store Limited, which is a society registered 
underthe Bombay Co-operative Societies Act, 
1925. Itis not a statutory body because it is not 
created by a statute. It is a body created by an 
act ofa group ofindividuals in accordance with 
the provisions ofa statute.” [Side line passage] 
(Emphasis supplied) 
The above passage places beyond doubt that a 
Co-operative Society is not a statutory body. 


, 
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25. Viewed from any angle and in the light of the 
pronouncements of theSupreme Court and ofthe 
other High Courts, particularly the two Full Bench 
judgments of different High Courts referred to 
above, ıt appears to us that a Co-operatıve Society 
ıs not an authority nor an instrumentality or agency 
ofthe Government to attract Art.12 of the Consti- 
tution and therefore not amenable to writ Juris- 
diction under Art.226 of the Constitution. As 
observed by the Division Bench of the Patna High 
Court in Harendra Narain Banker v. State of Bihar, 
1985 Lab.I.C. 1807 and also the Full Bench deci- 
sion of Orissa High Court in Banahihan Tripathy 
v. Registrar of Co-operative Societies, A I.R. 1989 
Orissa 31, we are also of the view that the tests laid 
by the Supreme Court in various cases on which 
heavy reliance was placed by the counsel, who 
invited the Court to answer the issue in the 
affirmative are not satisfied by the Co-operative 
Societies ın question to come under Art.12 of the 
Constitution as an authority or agency or instru- 
mentality of Government. It 1s not necessary to set 
out the various tests laid down by the Supreme 
Court once over to find out whether the 
Co-operative Society will satisfy any or some of 
the tests so laid down by the Supreme Court in 
view of the fact that we are in agreement with the 
views expressed by the Division Bench Judgment 
of the Patna High court and the two Full Bench 
judgments of Kerala and Orissa High Courts. 
26. Accordingly, we answer the question referred 
to us in the negative. 


RS. Reference answered. 
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INTHE HIGH COURTOF JUDICATUREAT 
MADRAS. 
[Special Onginal Jurisdiction] 


Present:- Mishra and Janarthanam, JJ. 


W.P.No.12811 of 1984 3rd July, 1991 

A.Natarajan and others «Petitioners 
v. ` 

The Registrar of Co-operative Societies, 
Chepauk, Madras-5 and others . Respondents 


(A) Tamil Nadu Co-öperatıve Societies Act (LIII 
of 1961), Secs 73(1) and 96 - Special Officer of 
Co-operative Bank categorising posts ın Salem 

Central Co-operatıve Bank and regrouping them - 

Employees raising dispute over the categorisation - 

Such dispute held, does not fall under Sec.73(1) - 

Adjudication by Deputy Registrar in such dispute is 

without jurisdiction - Appeal from such order can- 

not be preferred to the Co-operative Tribunal. 

(B) Constitution of India (1950), Art.12 - Co-opera- 

tive Society ıs not ‘state’ or authority under - How- 

ever it ıs not beyond prerogative of High Court for 
that reason 

(C) Constitution of India (1950), Arts.12 and 226 - 

Judgment of the High Court in R. Tamilarasan etc., 

P.Kannan etc v. The Director of Handlooms and 
Textiles, Madras and others, (1989)1 L L.J. 558, 

held, per incunam and obiter dicta in holding that a 

Co-operanve Society is beyond prerogative of High 

Court even if it ıs superceded and in us place a 

governing body or committee or board is constituted. 

(D) Tamil Nadu Co-operative Societies (Appoit- 

ment of Special Officers) Act (XXV of 1976) - 

Special Officer appointed under - Is a servant or 
agent of the State Government - His actions are 
actions of the State - He is amenable to writ jurisdic- 

tion. ; 

(E) Constitution of India (1950), Art.226 - Writs 
under - No distinction between them - Court can 

issue all the writs, directions or orders under the 
Article 

(F) Tamil Nadu Co-operative Societies Act (LIII of 
1961), Secs.119 and 119-A - Bye-laws under Sec.119 
- Nature and scope of - Registrar, if can alter service 
conditions of employees of Co-operative Societies’ 
without amendment of the bye-laws - Registrar and 
Special Officer if liable to the High Courts writ in 
issuing orders categorising the services. 

The petitioners, twelve employees of the Salem 
Central Co-operative Bank Ltd., were appointed 
as Branch Managers in the Bank by direct recruit- 
ment in the years 1969 and 1972. The State Gov- 
ernment constituted a Committee which made 
certain recommendations and a G.O.Ms.No 645, 
Co-operative Department, dated 1.12.1977 was 
issued. Following the directions 1n the said G.O , 
the Registrar of Co-operative Societies issued 
certain instructions and the Special Officer of the 
bank proceeded to categories the several posts 
in the Salem Central Co-operative Bank. On 
account of this scheme, he promoted certain Upper 
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Dıwsion Clerks/Senior Assistants as Assistant 
Managers 1gnoring the claims of the petitioners 
The petitioners raised a dispute before the Regis- 
trar who advised them to raise a dispute under 
Sec.73 of the Tamil Nadu Co-operative Societies 
Act, 1961. They then filed a petition before the 
Deputy Registrar of Co-operative Societies who 
dismissed the petitions. They then moved the 
Co-operative Tribunal ın appeal. The. Tribunal 
dismissed the appeals. They filed a writ petition: 
Held:- It has been held by the Supreme Court in 
Co-operatıve Central Bank Ltd., v. Industrial Tribu- 
nal, Hyderabad, A I.R. 19708 C. 245, thata dispute 
between the employees of the Society on the one 
hand and the administration of the Society on the 
other hand will not be covered by the expression 
‘touching the business of the society’ Once this 1s 
understood that the dispute raised by the petition- 
ers does not fall under Sec.73(1) of the Act, it 1s 
obvious that the petitioners made a mistake of law 
in going to to the Registrar or the Deputy Regis- 
trar with a petition for adjudication of the dispute 
under Sec 73(1) of the Act. Since the Deputy 
Registrar had no jurisdiction to entertain the dis- 
pute, 1t is obvious, there was no proceeding or 
order from which any appeal could be preferred 
before the Tribunal under Sec.96 of the Act. 
[Paras 13 and 14] 
This Court has no quarrel with the approach ofthe 
Full Bench in R. Tamilarasan, etc., P Kannan, etc , 
v. The Director of Handlooms and Textiles, Madras 
and others, (1989)1 L.L J. 588, in holding that a 
Co-operative Society is not a body created by or 
under a statute and that ıt 1s a body created in 
accordance with a statute and in that sense it may 
not be a state or authority for the purpose of 
Art.12 of the Constitution of India. To hold 
however on this line that a Co-operative Society 
shall be beyond the prerogative of this Court 
for the reason that 1t 1s not a State or authority 
under Art.12 of the Constitution or that it will 
make no difference if, in place of a Governing 
Body/Committee or Board constituted in accor- 
dance with a statute when a Special Officer 1s 
. appointed, it will not partake the character of 
agency or instrumentality of the State will mean 
conceding all the powers in the State Government 
to undo everything done under the Co-operative 
Societies Act without there being a judicial 
review. [Para 22 
The court has good reasons to hold that the Full 
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Bench Judgment ın R Tanularasan, etc., P.Kannan, 
etc v The Director of Handlooms and Textiles, 
Madras and others, (1989)1 L L J. 588), ın so far as 
it states that at will make no difference if any 
regular Governing Body/Committee/Board is 
superceded and in its place a special officer or 
other Government Official is appointed to 
administer the affairs of the society-the judgment 
ofthe court in this respect 1s per incuriam because 
the statement of law as found ın the case of Brij 
Bıharı Singh, (1989)2 B.L J R. 219, was/has not 
been taken notice of and 1s also an obiter dicta as 
the only question before the Full Bench was whether 
a writ would he against a Co-operative Society 
under Art.226 of the Constitution of India and not 
whether a writ will lie against a Special Officer or 
other Government Official appointed to admini- 
ster the affairs of the superceded society. The 
Judgment of the Full Bench is per incuriam also 
for the reason that relevant provisions of the 
Tamil Nadu Co-operative Societies (Appointment 
of Special Officers) Act, 1976 were not noticed by 
it [Para 29] 

The court finds unhesitatingly that (1) the Special 
Officer appointed under the Tamil Nadu 
Co-operative Societies (Appointment of Special 
Officers) Act, 1976 by the State Government is a 
servant or at least an agent of the State Govern- 
ment and thus his actions are actions of the State * 
as defined under Art.12 of the Constitution of 
India (2) The Special Officer is an authority 
created under a statute that is to say, the Tamil 
Nadu Co-operative Societies (Appointment of 
Special Officers) Act, 1976 and thus in that capac- 
1ty, he comes under the expression “other authori- 
ties within the territory of India' under Art 12 of 
the Constitution of India (3). Even otherwise the 
Special Officer, as an authority, if found failing in 
his public duty will be subject to the writ jurisdic- 
tion of this Court under Art.226 of the Constitu- 
tion of India as, ın any case, he is an ‘authority’ for 
thepurposeof Art 2261f notthe purposeof Art.12 
of the Constitution. [Para 37] 
It is well-settled that Art 226 of the Constitution 
makes no distinction between various kinds of 
writs to hold that in one case, a writ of mandamus 
willissue but a writ to certiorart will not issue, or in 
another, a writ of certtoran will issue but a writ of 
mandamus will not issue. All the writs, directions, 
orders that can be issued by this Court in exercise 
of it$ powers under Art.226 of the Constitution 


1) 


are interchangeable. [Para 39] 
The Tamil Nadu Co-operative Societies Rules, 
1963 framed under Sec 119 of the 1961 Act dele- 
gate to bye-laws, service conditions, minimum 
educational and other qualifications for the dıf- 
ferentcategories of employees, method of recruit- 
ment of candidates, the age at entry ın service and 
forretirement on superannuationetc The Act has 
also envisaged amendment of the bye-laws 1n Secs 11 
and 12. These two sections together provide that 
no amendment of the bye-laws of a registered 
society shall be valid until the same has been 
registered; that application for the registration of 
an amendment of the bye-laws of a registered 
society shall be made to the Registrar in the pre- 
scribed manner and shall be accompanied by a 
copy of the amendment of the bye-laws and 1f the 
Registrar ıs satisfied that amendment of the bye- 
laws is not contrary to the Actor the Rules, he may 
register the amendment provided that no order 
refusing to register the amendment of the bye- 
laws shall be passed except after giving the regis- 
tered society an opportunity of making its repre- 
sentation. It is indisputable that the Registrar can 
give directions. It 1s also possible to suggest that a 
recategorisation and amalgamation of certain cadres 
of the services of the society may be found neces- 
saryın the publicinterest There 1s good reason to 
accept that the Registrar found it ın the public 
interest to suggest a new categorisation and amal- 
gamation of the cadres of Branch Managers and 
Upper Division Clerks, as the State Government 
had appointed a committee to study various 
aspects of the management of certain class/classes 
ofsocieties and the committee had recommended 
for a fresh look to the various categories of the 
services of the societies. But then the rules dele- 
gated service conditions to the bye-laws and 
unless bye-laws were amended it was not possible 
to make any alteration ın the service conditions 

The bye-laws could not be amended except ın 
accordance with the procedure prescribed under 
Secs.11 and 12 of the 1961 Act. Unless bye-laws 
were amended in accordance with law, no interfer- 
ence could be made with the service conditions, 
including the classification/categorisation of the 
Cadres of the various services of the Co-operative 
Societies The Court 1s aware that bye-laws of the 
society do not have the force oflaws But they are 
inthenature ofcontract ofservice because they do 
contain certain prescriptions to bind a society on 
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the one hand and the employees on the other 
ınsofar as they provide for the service conditions 
of the employees. It 1s not difficult to see and hold 
in conformity with the principles of law that all 
functions either of the Registrar of Co-operative 
Societies or the Special Officer appointed under 
the Tamil Nadu Co-operative Societies (Appoint- 
ment of Special Officers) Act, 1976 must conform 
to the provisions of the 1961 Act and insofaras the 
commands of the Legislature in various provi- 
sions of the 1961 Act are concerned, they 1mpose 
upon the Registrar and the Special Officer 'a 
public duty' as spelt out from the provisions of the 
Tamil Nadu Co-operative Societies Act and the 
Rules framed thereunder must be deemed to be in 
the field occupied by the bye-laws as well because 
although the bye-laws do not have any force oflaw, 
they have to be registered and approved before 
registration by the Registrar of Co-operative 
Societies The Court has already noticed the law 
laid down by the Supreme Court that a writ, order 
or direction will not be denied to a party merely 
because the impugned actions of a person in 
authority are violative of a contract or ın deroga- 
tionofthecontractualobligations, vide Shr: Anadt 
Mukta Sadguru Shree Muktajee Vandasjıswamı 
Suvarna Jayantht Mahotsav Smarak Trust v. 
V.R Rudan, AI R 1989 S C 1607 Both the Reg- 
istrarand the Special Officer have a duty to ımple- 
ment the bye-laws. By disregardıng the bye-laws 
they failed to perform a public duty. They have 
made themselves liable to this Court's writs. To 
concfude, the Court holds that the impugned 
actions of merging the Branch that the ımpugned 
actions of merging the Branch Managers and Upper 
Division Clerks in one category and fixing their 
inter se seniority reckoning with effect from their 
respective dates of joining as Branch Manager or 
Upper Division Clerk, as the case may be, of the 
Special OfficeroftheSalem Co-operative Central 
Bank Ltd are stricken by the vice of arbıtrarıness 
and since the Special Officer represented the 
Government ofthe Stateeither as their servant or 
as their agent, he violated Art 14 of the Constitu- 
uonofIndiainarbitrarily implementing the direc- 
tions of the Registrar of Co-operatıve Societies 
In the result, the application is allowed 

[Paras 44, 46, 47, 51, 52, 53 and 54] 
Cases referred to: 
R.Tamılarasan v The Director of Handlooms and 
Textiles, Madras, (1989)1 L L J 588, Co-operatıve 
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Central Bank Ltd. v. Industrial Tribunal, Hydera- 
bad, A.I R. 1970 S.C. 245; S S Dhanoav Municipal 
Corporation of Delhi, (1981)2 L.L J. 231; Nand 
Kishore Rat v. The State of Bihar, 1988 BLJR 
1065; Sohan Lalv Union of India, AI R 1957S C 
529. (1957)2 M.LJ (SC) 50. (1957)2 AnWR 
(S C.) 50. 1957S CJ. 469 1957S C.R 738; Dipen- 
dra Nath Sarkar v State of Bihar, A I R 1962 Pat 
101, Shri Anadı Mukta Sadguru Shree Muktajee 
Vandasıswamı Suvarna Jayanthı Mahotsav Smarak 
Trust v. V R Rudan, A.I R. 1989 5 C 1607, Dwar- 
aknath v I T Officer, A.I R. 1968 S.C. 81, Bry Bihan 
Singh v. State of Bihar, (1989)2 BL JR 219, Co- 
operative Central Bank Ltd v Additional Industral 
Tribunal, (1969)2 L L.J 698. 

Petition under. Art 226 of the Constitution of 
India, praying that 1n the circumstances stated 
therein, and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
certiorarified mandamus quashing the order of the 
3rd respondent in his No 4735/76-E1, dated 
18 8.1981 as confirmed by the order of the second 
respondent in A.R.C No.363/82/83, dated 30 4.1983 
and 4th respondent in C M A No 112 to 130 of 
1983, dated 26 11.1984 bycalling for the records of 
therespondents 1 to 4 and consequently direct the 
3rd respondent to treat the petitioners as Branch 
Managers as a separate and distinct category and 
promote the petitioners herein as Assistant 
Managers with effect from 12.8 1981 with all serv- 
1ce and monetary benefits 

P.Shanmugham, tor Petitioners X 
Additional Government Pleader, for Respondent 
Nos 1 and 2. 

G Jermiah for G Baskaran, for Respondent No 3 
AL Somayayg, for M/s Ayar and Dola, for 
Respondent No.5 

The Order of the Court was made by 

Mishra, J :- This application, by twelve employees 
of the Salem Central Co-operative Bank Ltd., 1s 
directed against the orders of the Special Officer 
of the said Bank, the Deputy Registrar of the 
Co-operative Soc:etles, Salem and the Special 
Tribunal for Co-operative Cases; Madras, ımplead- 
ıng besides them as respondents, the Registrar of 
Co-operative Societies The Salem District 
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Co-operative Sector Bank Employees Union rep- 
resented by its Joint Secretary has applied for 
being ımpleaded as a party-respondent and has 
been heard as per the order of Court dated 28 1 1985 
ın W M P.No,906 of 1985. 
2. It is not in dispute that the petitioners were 
appointed as Branch Managers in the Salem Central 
Co-operative Bank Ltd., by direct recruitment in 
the years 1969 and 1972 by the competent author- 
ity and that the Special Bye-laws of the Salem 
Central Co-operative Bank Ltd., contained, inter 
alia, that persons recruited to the posts of Branch 
Managers should beat least a Graduate ın Arts or 
Commerce with a first or second class or possess 
any other equivalent or higher qualifications rec- 
ognised by the State Government and should 
undergo a course in Co-operative Banking 
successfully at any of the Co-operative Training 
Colleges, administered by the Committee for 
Co-operative Training, New Delhi or at the 
Vaikuntalala Institute of Co-operative Manage- 
ment, Poona or by the Reserve Bank of India 
within the period of probation, and that the Upper 
Division Clerks with three years experience can 
also be considered for the post of Branch Manag- 
ers TheState Government however constituted a 
Committee, which made certain recommenda- 
tions and pursuant to the recommendations of the 
Committee, the Government issued G O Ms No 
645, Co-operative Department, dated 1 12 1977 
3. Following the directions ın the said G O, it 1s 
said, the first respondent that 1s to say, the Regis- 
trar of Co-operative Societies issued certain 
instructions and the Special Officer of the bank in 
his instructions and the Special Officer of the 
Bank ın his proceedings No 4735/16-E1, dated 
18 8 1981 recorded 
“Pursuant to implement certain recommenda- 
tions of the Committee constituted by the 
Government in G.O Ms No.645, Co-operative 
Department, dated 1.12 1977, the respondent 
has proceeded to categorise the several posts 
in Salem Central Co-operative Bankas follows 
in his proceedings Ro.No 4735/76-Et, dated 
18 8 1981 
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I] Natarajan v The Regr. of Co-op Societies, Madras (Mishra, J ) 67 











S.No. Category of Post To be fitted 1nto the categories 
existing 
Office Field 
I. Secretary Executive Secretary Executive Officer Officer. 
II. Assistant Secretary Assistant Assistant Executive 
‘ Secretary Officer 
III. Administrative Manager Field Officer Officer 
IV. Special Post Assistant Assistant Field Manager 
Manager 

V. Upper Division Clerk, Senior Senior 

Branch Manager and Assistant Supervisor 

Senior Typist 
VI Lower Division Junior Junior 

Clerks, Junior Bank Assistant Supervisor 

Inspector, Shroff, 

Care-taker, Junior 

Typist and Steno- 

Typist. 
VII Peon, Drivers, Sub-staff Sub-staff. 


Sweepers and 
Scavengers 





4. On account of the new scheme sought to be 
introduced, thesthırd respondent promoted cer- 
tain Upper Division Clerks/Senior Assistants as 
Assistant Managers 1gnoring the claims of the 
petitioners, who were appointed as Branch Man- 
agers and which, according to the Special Bye-laws 
of the Bank, were a grade above the Upper Divi- 
sion Clerks. The petitioners and other Branch 
Managers of the Bank raised a dispute before the 
Registrar (first respondent), who advised to raise 
a dispute under Sec.73 of the Tamil Nadu 
Co-operative Societies Act, 1961 (hereinafter 
referred to as ‘the Act’). 
5. The petitioners then filed a petition before the 
Deputy Registrar of Co-operative Societies, 
Salem, who on 30.4 1983 dismissed their peti- 
tions, but observed. 

“If aggrieved appeal lies under Sec 96 of the 

Tamil Nadu Co-operative Societies Act, 1961 

to the Co-operative Tribunal within 2 months 


from the date of this order.” 
6. The petitioners then moved the Tribunal, filing 
separate appeals The tribunal dismissed the appeals 
confirming the orders passed by the Deputy Reg- 
istrar (called Arbitrator - wide order dated 
26 11 1984) 
7. In a short order, the Deputy Registrar exercis- 
ing power under Sec 73(1)(c) of the Act recorded 
as follows: 
"The petitioners admit that they were appointed 
by direct recruitment in pursuance of the cir- 
cular of the Registrar Rc.No 87101/70/A1, dated 
24 6 1979 and that the Central Banks were 
directed to amend their Special Bye-laws relat- 
ing to service conditions of the employees 
Pending amendment of the Special Bye-laws, 
they were recruited by the Salem Central 
Co-operative Bank as per the instructions of 
the Registrar. 
Though they were appointed as Branch 


Managers, their pay was fixed equalto thescale 
of pay of upper Division Clerks only As there 
were only 23 branches at the time of their 
recruitment and 37 persons were recruited, 
some of them were posted to work as clerks, 
Inspectors and Internal Auditors So all these 
years, the petitioners are acquiescing them- 
selves for working and getting their salaries as 
Upper Division Clerks 
The Government constituted a Committee to 
rationalise the posts in Central Banks as per 
G.O.Ms.No.645, Co-operative Department, 
dated 1121977 The petitioners have stated 
that the recommendations of the Committee 
have no force of law until and unless they are 
accepted by Government Government have 
accepted the recommendations of the Com- 
mittee as per G.O Ms No 62, Co-operative 
Department, dated 82.1979. In his letter 
No.7467/79/A1, dated 10.5 1979, the Registrar 
has asked all the Central Banks to categorise 
various posts as recommended by the Commit- 
tee by passing a resolution of the Committee, 
pending amendment of Special Bye-laws. 
Further, 1n his letter Rc 168658/81/T1, dated 
3.81981, the Registrar has permitted the 
Salem Central Co-operative Bank to fit in the 
Branch Managers into the Cadre of Upper 
Division Clerks. The respondents have acted 
according to the instructions of the Registrar 
In the Agreement referred to by the petition- 
ers, there ıs no indication to place them in any 
higher category 
Hence, the proceedings of the respondent 
Rc 4735/76/E1, dated 18 8 81 1s in order and 
not ın violation of Bye-laws or instructions of 
the Registrar " 

8. The tribunal however went into some details to 

record, 
(1) Bye-laws have no statutory force; 
(2) Appointment of 16 Assistant Managers by 
promoting Upper Division Clerks and not from 
directly recruited Managers was not wrong, as 
the Upper Division Clerks had already put in 
long period of service than the direct recruits 
and as such, they had better claim for promo- 
tion on the basis of seniority; 
(3) The Registrar had taken notice of the 
Government Order in G.O.Ms.No 645, dated 
1.12.1977, 1n his cırculars and accordingly advised 
the Co-operative Societies to re-organise and 
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reclassify the categories of the office personnel 

and 

(4) Finally the Deputy Registrar/Arbitrator 

had no jurisdiction to entertain the dispute 
9.Since wedo nothave much controversy on facts, 
there ıs no need to refer to the only counter 
affidavit filed ın the case on behalf of the fifth 
respondent The case made out therein, however 
on behalf ofthe 5th respondent, is that since there 
were only 23 branches at the time of recruitment 
of the petitioners and a total of 37 were appointed 
at a time, the petitioners were ın excess of the 
requirement of the respondent-bank and their 
recruitment was in violation of the ratio of 50. 50 
for appointment by direct recruitment and 
appointment by promotion In any case, there 1s 
rationale 1n the principle adopted to classify 1n 
one group the Upper Division Clerks, Branch 
Managers and Senior Typist and ın any case, no 
substantial prejudice of any kind has been done to 
the service conditions of the petitioners. 
10. Before we, however, come to the contentions 
raised before us, we propose to first deal with that 
aspect of the matter ın which, it 1s said that the 
Deputy Registrar/Arbitrator had no jurisdiction 
to entertain the dispute raised by the petitioners. 
11. Sec.73(1) of the Act states: 
“Ifany dispute touching the constitution ofthe 
committee or the management or the business 
of a registered society (other than a dispute 
regarding disciplinary action taken by the soci- 
ety or its committee against a paid servant of 
the society) arises-- 
(a) among members, past members and per- 
sons claiming through members, past mem- 
bers and deceased members, or 
(b) between a member, past member or person 
claiming through a member, past member or 
deceased member and the society, 1ts commit- 
tee or any officer, agent or servant of the soci- 
ety, or ' à 
(c) between the society or its committee and 
any past committee, any officer, agent or ser- 
vant, or any post officer, past agent or past 
servant, or the nominee, heirs or legal repre- 
sentatives of any deceased officer, deceased 
agent, or deceased servant of the society, or 
(d) between the society and any other regis- 
tered society, such dispute shall be referred to 
the Registrar for decision." 
12. The only way to bring in the dispute between 
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the petitioners on the one hand and the third 
respondent representing the Co-operative Soci- 
ety, on the other hand is to read their dispute 
falling under Sub-sec.(1) of Sec.73 The words 
therein are: 
“dispute touching the constitution ofthe com- 
mittee or the management or the business ofa 
registered society.” 
Obviously, the dispute, which the petitioners have 
raised is not one touching the constitution of the 
committee or the management of thesociety Is it 
a dispute touching the business of the society? 
13. We would have made our own endevours to 
understand the implications and effect of the 
qualifying words, 
“other than a dispute regarding disciplinary 
action taken by the society or its committee 
against a paid servant of the society ” 
and tried to understand the scope and ambit of the 
word ‘business’, had we not been aware of a judg- 
ment of the Supreme Court in Co-operative Cen- 
tral Bank Ltd. v. Industrial Tribunal, Hyderabad, 
ALR. 1970 S.C. 245, dealing with similar phrase- 
ology in Sec 61 of the Andhra Pradesh Co-opera- 
tive Societies Act, 1964. The Supreme Court made 
a thorough examination of the law on the subject 
to hold that a dispute between the employees of 
the society, on the one hand and the administra- 
tion of the society, on the other hand, will not be 
covered by the expression *touching the business 
ofthesociety". In the said judgment, the Supreme 
Court has said: 
“Tt is true that Sec 61 by itself does not contain 
any clear indication that the Registrar cannot 
entertain a dispute relating to alteration of 
conditions of service of the employees of a 
registered society; but the meaning given to 
the expression “touching the business of the 
society”, in our opinion, makes 1t very doubtful 
whether a dispute ın respect of alteration of 
conditions of service can be held to be covered 
by this expression. Since the word “business” 1s 
equated with the actual trading or commercial 
or other similar business activity of the society 
and since ıt has been held that ıt would be 
difficult to subscribe to the proposition that 
whatever the society does or 1s necessarily 
required to do for the purpose of carrying out 
its object, such as laying down the conditions of 
service of 1ts employees, can be said to be part 
of its business, it would appear that a dispute 
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relating to conditions of service of the work- 
men employed by thesociety cannot beheld to 
bea dispute touching the business of the soci- 
ety 39 
14. Once this ıs understood that the dispute raised 
by the petitioners does not fall under Sec.73(1) of 
the Act, for, we are bound to follow the law, as 
stated bythe Supreme Court, it is obvious that the 
petitioners made a mistake of law ın going to the 
Registrar or the Deputy Registrar with a petition 
for adjudication of the dispute under Sec 73(1) of 
the Act Since the Deputy Registrar had no juris- 
diction to entertain the dispute, ıt ıs obvious, there 
was no proceedingor order from which any appeal 
could be preferred before the tribunal under Sec 96 
of the Act. 
15. The Tamil Nadu Co-operative Societies Act, 
however, says 1n Sec 100 of the Act: 
*No order or award passed, decision or action 
taken or direction issued under this Act by an 
arbitrator, a liquidator, the Registrar or an 
officer authorised cr empowered by him, the 
Tribunal or the Government or any officer 
subordinate to them, shall be liable to be called 
ın question ın any court” 
16. If the Special Officer-the third respondent 
comes under the category of ‘an officer subordi- . 
nate to the State Government and the Registrar of 
the Co-operative Society, then a civil suit ques- 
tioning his orders was/is not maintainable. In any 
case, no action of the Registrar or the Deputy 
Registrar acting as the Registrar, could/can be 
questioned in a suit as order/award, decision, 
action, direction by them are kept immune from 
any court/action. A bar of jurisdiction, however of 
this kind does not apply to actions, which are 
without or beyond jurisdiction of the Govern- 
ment, the Registrar, arbitrator, liquidator or any 
officer subordinate to them. This, however, will be 
a question, a relevant one, whether the petitioners 
or any other persons could raise a dispute before 
the civil court and question the action of the 
Special Officer, which action, according to all 
concerned, was a follow-up of the direction of 
the Registrar of the Co-operative Society, which 
direction of the Registrar was issued pursuant 
to a Government decision to implement the rec- 
ommendations of a Committee appointed by them 
17. The Tamil Nadu Co-operative Societies 
(Appointment of Special Officers) Act, 1976 (25 
of 1976) has made a specific provision for 
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appointment of a Special Officer to administer 
the scheduled Co-operative Societies meaning 
the Co-operative Societies specified in Part A or 
Part B or Part C of the Schedule and any other 
Co-operative Society included in that Schedule 
under Sec 8 of that Act 
18. Under its scheme, notwithstanding anything 
contained ın the Co-operative Societies Act, or in 
the Tamil Nadu Co-operative Land Development 
Banks Act, 1934 (Tamil Nadu Act X of 1934), or in 
any other law for the time being in force, the term 
of office of the members of the committee or the 
board, as the case may be, of every scheduled 
Co-operative Society, including its President and 
Vice-President, or Chairman and Vice-Chairman, 
as the case may be, holding office as such ımmedi- 
ately before the appointed day, would expire on 
the appointed day and the members would vacate 
their office on and fróm such day. On their vacat- 
ing their office on and from such day, the State 
Government would appoint a person as a Special 
Officer for each scheduled Co-operative Society 
for such period or periods not exceeding three 
years 1n the aggregate, as may be specified by the 
Government from time to time. ° 
19. Sec.4 of thesaid Act which talks of the appoint- 
ment of Special Officers for scheduled"Co-opera- 
tive Societies states as follows 
“4(1). Notwithstanding anything contained ın 
the Co-operative Societies Act, orın the Tamil 
Nadu Co-operative Land Development Bagks 
Act, 1934 (Tamil Nadu Act X of 1934), or in 
any other law for the time being ın force, on 
and from the appointed day, the Government 
shall appoint a person as Special Officer for 
such scheduled Co-operative Society for such 
period or periods not exceeding three years in 
the aggregate as may be specified by the Gov- 
ernment from time to time. 
(2) The Special Officer appointed under Sub- 
sec (1) shall, subject to the control ofthe Reg- 
istrar and to such directions as he may, from 
time to time give, have power to exercise all or 
any of the functions of the committee or the 
board, as the case may be, or of any officer of 
the scheduled Co-operative Society and to take 
such action as may be required in the interest 
of such scheduled Co-operative Society 
(3) The Government may fix the remuneration 
. payableto theSpecial Officerappointed under 
Sub-sec (1) and the amount of remuneration 
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so fixed, and such other expenditure incidental 
to the management of the scheduled Co-op- 
erative Society as may be approved by the 
Registrar, shall be payable from the funds of 
such schedule Co-operative Society. 
(4) The Special Officer appointed under Sub- 
sec.(1) shall arrange for the constitution of a 
new committee or board, as the case may be, in 
accordance with the provisions of the 
Co-operative Societies Act or the Tamil Nadu 
Co-operative Land Development Banks Act, 
1934 (Tamil Nadu Act X of 1934), as the case 
may be, and the Rules made thereunder and 
the bye-laws of the scheduled Co-operauve 
Society so that the new committee or board, as 
the case may be, constituted and the members 
thereof come into office at the expiry of the 
period of appointment of the Special Officer." 
20. This section does leave no doubt that, 
(1) the Appoinung Authority of a Special Officer 
i$ the State Government; and 
(2) The Special Officer, if appointed, 1s subject 
to the control of the Registrar and to such 
directions, as the Registrar may, from time to 
time, give. 
His remuneration 1s also fixed by the State Gov- 
ernment, although paid out of the funds of the 
scheduled Co-operative Society. He comes to act 
only when the regular Committee or the Board is 
superseded and then he functions exercising the 
powers ofthe Board or the Committee, as the case 
may be, subject to the provisions of the Co-opera- 
tive Societies Act and the rules made thereunder, 
except as otherwise provided 1n Sec 4 of the Spe- 
cial Act or Sec 5 of the Special Act. 
21. What follows from this 1s that the democratic 
process öf the constitution of the society is brought 
to a naught at a point and a Special Officer is 
assigned the responsibilities and powers of the 
elected Committee or Board This power tosuper- 
sede the elected committee or board is retained in 
the State Government by the provisions of the Act 
and the power to appoint the Special Officer is 
also given to them. This being the character of the 
Special Officer and the situation ın which a Spe- 
cial Officer ıs appointed by the State Government, 
the only inference possible 1s that the State Gov- 
ernment in the event of supersession of a regular 
committee or the board, assume all the powers to 
decide how to administer the society and the Special 
Officer, who comes to administer the society, comes 
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as none else than an agent or instrumentality of 
the State Government 
22. Weare, however, confronted with a Full Bench 
Judgment of this Court in R.Tamularasan etc., 
P.Kannan etc v. The Director of Handlooms and 
Textiles; Madras and others, (1989)1 L L.J 588, ın 
which while generally speaking as to whether 
this Court's writ jurisdiction would extend to a 
Co-operative Society or not, there are observa- 
tions that appointment of a Special Officer ın 
place of the governing body of a Co-operative 
Society does not alter the character of the 
Co-operative Society, and that a writ petition will 
not be maintainable. We have no quarrel with the 
approach of the Full Bench ın holding that a 
Co-operative Society ıs not a body created by or 
under a statute and that it 15 a body created, in 
accordance with a statute and in that sense, 1t may 
not be a State or authority for the purpose of 
Art.12 of the Constitution of India. To hold how- 
ever on this line, that a Co-operative Society shall 
be beyond the prerogative of this Court, for the 
reason that ıt 1s not a State or authority under 
Art.12 of the Constitution or that it will make no 
difference ifin place ofa Governing body/commıt- 
tee or board constituted 1n accordance with a 
statute when a Special Officer 1s appointed, 1t will 
not partake the character of agency or ınstrumen- 
talıty of the State, will mean conceding all the 
powers in the Government to undo everything 
done under the Co-operative Societies Act with- 
out there being a judicial review 
23. In R.Tamuarasan etc, P.Kannan etc, v The 
Director of Handlooms and Textiles, Madras and 
others, (1989)1 L LJ 588, the Full Bench has 
expressed, 
“Whether the fact that whenever the Govern- 
ing body ıs superseded and in its place a 
Special Officer or other Government Official 
IS appointed to administer the affairs of the 
Society makes any difference has to be consid- 
ered now We are of the view that having 
regard to the decision ofthe Supreme Court in 
S S Dhanoa v. Municipal Corporation of Delhi, 
(1981)2L LJ 231 AIR 1981 S C 1395, the 
positionis thatitdoes not makeany difference 
Any officer appointed in the place of the 
Governing body stepping into the shoes ofthe 
governing body and discharging the functions 
assuch definitely not isa Governmentservant. 
In the case referred to above, the Supreme 


Court has clearly held that when the services of 
an Indian Administrative Officer are placed at 
the disposal of a Co-operative Society, he 
was not discharging the functions as a public 
servant." 
24. The passage from the judgment of the 
Supreme Court in S S Dhanoa v. Municipal Cor- 
poration of Delhi, (1981)2 L L J. 231. AI R. 1981 
S C 1395, quoted by the Full Bench is as follows 
*Whatever has been said with regard to the 
council of Scientific and Industrial Research, 
which was asociety registered under the Socie- 
tes Registration Act, equally applies to the 
Co-operative Store Limited which 1s a society 
registered under the Bombay Co-operative 
Societies Act, 1925. It is not a statutory body 
because it 1s not created by an act ofa group of 
individuals ın accordance with the provisions 
of a statute." 
25.8 S Dhanoa v Municipal Corporation of Delhi, 
(1981)2L LJ 231- AIR. 1981S C 1395, wasone 
ofan I A.S Officer, whose services had been placed 
at the disposal of a Co-operative Society The 
Supreme Court, considering the question whether 
anI A.S Officer, whoseservices were placed at the 
disposal of a Co-operative Society, which was 
neithera local authority nor a corporation, estab- 
lished by or under the Act of the Central Govern- 
mentor a Government ofa State could be treated 
as ‘publicservant’ within the meaning of Sec.21 of 
the LP.C for the purpose of Sec.197 of the Cr] P.C. 
That was never a case of a society, which had 
been superseded by the State Government and a - 
Special Officer or an Administrator had been 
appointed to manage its affairs 
26. It appears that before the Full Bench of this 
Court, that aspect of the law was not placed or 
canvassed, under which a Court of law can genu- 
inely take the view that the management, which 
originally stood ın the hands of a committee or a 
board created in accordance with astatute, but not 
created by or under d statute, when superseded 
ceased to have its original character and the 
administration stood transferred in the hands ofa 
person, who was a creature of a statute, and, who, 
under thestatute itself, wean agent ofthe Govern- 
ment of the State A somewhat similar provisions 
in Sec.41(6) of Bihar and Orissa Co-operative 
Societies Act, 1935 came up for Consideration 
before a Division Bench of the Patna High Court 
ın Bry Bihan Singh v State of Bihar, (1989)2 B LJ R. 
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219 The decision delivered by the court by the 
Judges, including one of us, on the subject reads 
thus. 
“We are not required to detain ourselves to go 
into question whether a writ shall issue in the 
1nstant case or not for the reasons that what- 
ever little argument was possible on behalf of 
the respondents to resist exercise of this Court's 
power to issue writ under Art 226 of the Con- 
stitution of India on the ground that notwith- 
standing the supersession ofthe Societies and 
the appointment of an Administrator under 
Sec 41(6) of the Act, Administrator after all 
exercised powers and functions of the Board of 
Directors of a Society, which is not a state is 
loston account of the aforementioned amend- 
ment Ordinance which was clearly spelt out 
that the management would vest 1n the State 
Government and that the State Government 
would appoint an Administrator for the man- 
agement of the affairs of such registered Soci- 
ety till elections were held in accordance with 
the provisions of the Act Even with respect to 
the actions of the Administrator appointed 
under Sec.41(6) of the Act as 1t stood before 
the amendment Ordinance came into force, 
this court has ina Division Bench in the case of 
Nand Kishore Rat and others v The State of 
Bihar and others, 1988 B L J.R. 1065, stated 
that this Court can interfere with the orders 
passed by such Administrator and that a writ 
application will be maintainable." 
-+ 27. Speaking further, the court said: 
"Sec 14(5) of the Act as amended by the amend- 
ment ordinance, however, has made a specific 
mention of the vesting of the management in 
theState Governmentand the appointment of 
the Administrator by the State Government. 
This has made the Administrator a servant of 
the State Government. Impugned actions of 
the Administrators, therefore, are acts of the 
Officers of a State under Art.12 of the Consti- 
tution of India. The writ applications for the 
said reason are maintainable." 
28. If we look to the provisions of the Tamil Nadu 
Co-operative Societies (Appointment of Special 
Officers) Act, 1976, it is clear that the State Gov- 
ernment appointed ‘the day’ on which the manag- 
ing body/boatd of the society constituted in accor- 
dance with the provisions of the Tamil Nadu Co- 
operative Societies Act, 1961 and the Rules framed 
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thereunder stood superseded, followed by the 
appointment of the Special Officer by the State 
Government On his appointment, the Special 
Officer was placed under the control of the Regis- 
trar of the Co-operative Societies and to such 
directions of the Registrar, which he issued from 
time to time. The Special Officer's appointment, 
no doubt, gave him powers and functions of the 
superseded committee or the board as well as the 
powers of the'other officers of the society and 
while functioning as a Special Officer, he received 
his salary from the funds of the society, he was/is a 
servant of the Government and if not a servant an 
agent of the Government of the State. The Patna 
judgment in the case of Bry Bıharı Singh v State of 
Bihar, (1989)2 B L J R. 219, has been affirmed by 
the Supreme Court, in the sense that after notice 
in the special leave petition, the petition for leave 
was dismissed. 

29. We have good reasons, on the basis of what we 
have noticed above, to hold that the Full Bench 
Judgment, in so far as it states that ıt will make no 
difference if any regular governing body/commit- 
tee/board ıs superseded and ın its place a Special 
Officer or other Government Official is appointed 
to administer the affairs of the society-the judg- 
ment of the court ın this respect 1s per incuriam, 
because the statement of law as found in the case 
of Bry Bihan Singh v. State of Bihar, (1989)2 B LJ R. 
219, was/has notbeen taken notice ofandısalsoan 
obiter dicta as the only question before the Full 
Bench was whether a writ would lie against a Co- 
operative Society under Art 226 of the Constitu- 
tion of India and not whethera writ will lie against 
a Special Officer or other Government Official 
appointed to administer the affairs of the super- 
seded society The judgment of the Full Bench is 
per incuriam also for the reason that relevant 
provisions of the Tamil Nadu Co-operative Socie- 
ues (Appointment of Special Officers) Act, 1976, 
which we have taken notice of, were not noticed by 
ıt, 

30. It has, indeed, not been the law ever that no 
writ will ever issue against a private corporation or 
body Even in England, where there had been 
no written constitution providing for writs to be 
issued by Courts, as found in Art.226 of the Con- 
stitution of India, Courts did issue writs upon 
private Corporations and bodies. A passage from 
Ferrison Extraordinary Legal Remedies, Page 329, 
1s worth quoting: 
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*Mandamusis generally recognised as the only 
speedy and adequate remedy to compel sur- 
render of the insignia, records funds and other 
property of a private corporation by the 
incumbent officer who refuses to deliver them 
to his successors ın office, when 1t appears that 
he does not hold them under any colour of 
right to the office. The right is incidental to the 
right to compel surrender of the corporate 
office to the lawful successor, The same prin- 
ciples that govern the right in the case of police 
officers are applicable to officers of private 
corporations While mandamus 1s not the proper 
remedy to try title, to office, an incumbent 
holding under no colour of nght cannot defeat 
his successor’s right to mandamus by raising 
the question of the validity of the latter’s utle 
and thus deprive him of the right to possession 
of the corporate property belonging to the 
office, on the theory that mandamus 1s not the 
property remedy to try title. As 1n the case of 
public officers, respondent, being without any 
colour of right, has no title to try. A prima facie 
right, a right de facto, and not de jure, ıs all that 
is necessary to such cases, or all that 1s 
involved This a court may determine without 
deciding actual title. Actual title 1s only ıncı- 
dentally involved, if at all. The right to posses- 
sion of the corporate property 1s incidental to 
the right to the office, not actual title, and 
when petitioner shows a prima facie right thereto, 
the court merely rests on such prima facie ttle 
for the time being, without adjudicating the 
actual title, which is left to a proceeding inquo 
warranto. Nor 1s 1t any defence to say that the 
property 1s not in the possession of the officer 
when 1t has been voluntarily turned over to 
some stranger, as it 1s the duty of the officer to 
have it ın his custody, and if not, to regain it ” 
31.InthecaseofSohan Laly Union of India, A LR. 
1957 S C. 529 (1957)2 MLJ (S.C ) 50: (1957)2 
An.W.R. (S.C.) 50: 1957 S.C.J. 469. 1957 S.CR 
738, a displaced person was found prima facie 
entitled to an allotmentofa houseand the Accom- 
modation Officer moved his family into the house, 
but noletter ofallotment was issued to him Later, 
when certain facts became known, which in the 
opinion of the Union of India disentitled him to 
the allotment, he was 1nformed that the house 
could not be allotted to him. He was evicted from 
the house without being given any notice as 
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required by the provisions of the Public Premises 
Eviction Act. The house was then allotted to 
another person, who was given possession. The 
original allottee moved the High Court under 
Art.226 of the Constitution of India The High 
Court ordered the Union of India and also the 
second allottee to restore possession of the house 
to the original allottee. The Supreme Court 
observed in the said case as follows: 
* ,..Normally,awrit of mandamus does not 
issue to or an order in the nature of mandamus 
is not made against a private individual. Such 
an order is made against a person directing him 
to do some particular thing, specified in the 
order, which appertains to his office and is in 
the nature ofa public duty (Halsbury’s Laws of 
England, Vol II, Lord Simonds Edition P.84). 
If it had been proved that the Union of India 
and the appellant had colluded, and the trans- 
action between them was merely colourable 
entered into with a view to deprive Jagan Nath 
of his rights jurisdiction to issue a writ to or 
make an order in the nature of mandamus 
against the appellant might be said to exist in a 
Court.” 
32. Situations vary from case to case How and 
when a private corporation or a body affecting 
someone's rights invites a writ, direction or order 
of the Court will depend upon the facts of each 
case 
33. In the case of Dipendra Nath Sarkar v. State of 
Bihar, AIR 1962 Pat. 101, a Full Bench of the 
Patna High Court considered whether a writ would 
issue to removea managing committee of aschool 
belonging to a religious minority The court 
rejected the objection that no writ of mandamus 
could issue quoting from the Commentaries on 
the Laws of England, Vol III at page 264 by Sir 
W.Blackstone, 
“The writ of mandamus is also made by the 
samestatute 9 Ans.C.20, a most full and effec- 
tual remedy, in the first place, for refusal of 
admission where a person is entitled to an - 
office or place in any-such corporation, and 
secondly, for wrongful removal when a person 
1s legally possessed. These are injuries, for 
which though redress for the party interested 
may be had by assize or other means, yet as the 
franchises concern the public end may effect 
the administration of justice, this prerogative 
writ alsoissues from the court of King's Bench; 
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commanding upon good cause shown to the 
court, the party complaining to be admitted or 
restored to his office." 
34. In a recent decision of the Supreme Court in 
Shn Anadı Mukta Sadguru Shree Muktajee Van- 
dasjiswamt Suvarna Jayanthi Mahotsav Smarak 
Trust v. V.R.Rudanı, A LR. 1989 SC 1607, this 
aspect of thelaw has been candidly stated ın these 
words: 
“The term ‘authority’ used ın Art 226, ın the 
context, must receive a liberal meaning unlike 
the term in Art 12 Art 12 is relevant only for 
the purpose of enforcement cf fundamental 
rights under Art.32 Art.226 confers power on 
the High Courts to issue writs for enforcement 
ofthe fundamental rights as well as non-funda- 
mental rights. The words, “Any person or 
authority’ used 1n Art.226are, therefore, not to 
be confined only to statutory authorities and 
instrumentalities of the State. They may cover 
any other person or body performing public 
duty The form of the body concerned is not 
very much relevant. What is relevant is the 
nature of the duty 1mposed on the body. The 
duty must be judged in the light of positive 
obligation owed by the person or authority to 
the affected party No matter by what means 
the duty is imposed. If a positive obligation 
exists mandamus cannot be denied." 
35. After stating as above, the Supreme Court has 
further said: 
“Here again we may point out that mandamus 
cannot be denied on the ground that the duty 
to be enforced is not imposed by the statute 
Commenting on the development of this law, 
Professor De.Smith states 
“Tobeenforceable by mandamus a public duty 
does not necessarily have tó be one 1mposed by 
statute. It may be sufficient for the duty to have 
been imposed by charter, common law, custom 
or even contract.” (Judicial Review of Admin- 
istrative Act 4th Ed.p.540). -- a 
We share this view. The Judicial Control over the 
fact expanding maze of bodies affecting the rights 
of the people should not be pug into watertight 
compartment. It should remain flexible to meet 
the requirements of variable circumstances. Man- 
damus 1s a very wide remedy which must be easily 
available “to reach injustice wherever it 1s found”. 
Technicalities should not come in the way of grant- 
ing that relief under Art.226. We, therefore, reject 
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the contention urged for. the appellants on the 
maintainabılıty of the petition." 
36. The law that has been stated by the Supreme 
Court ın the case of Shri Anadı Mukta Sadguru 
Shree Muktajee Vandasjiswami Suvarna Jayanthi 
Mahotsav Smarak Trusty V R.Rudani, A.I. R. 1989 
SC 1607, is nota new expositio, but a reiteration 
of what had been held in the past by the Supreme 
Court. In Dwaraknath v. LT. Officer, A.I R. 1968 
$.C. 81 The Supreme Court examined the scope 
of Art.226 and stated as follows: 
"This article is couched in comprehensive phra- 
seology and it ex facie confers a wide power on 
the High Courts to reach injustice wherever it 
is found. The Constitution designedly used a 
wide language in describing the nature of the 
power, the purpose for which and the person 
or authority against whom it can be exercised. 
It can issue writs in the nature of prerogative 
writs as understood in England: but the use of 
the expression ‘nature’, for the said expression 
does not equate the writs that can be issued in 
India with those in England, but only draws an 
analogy from them That apart, High Courts 
can also issue directions, orders or writs other 
than the prerogative writs. It enables the High 
Courts to mould the reliefs to meet the pecu- 
liar and complicated requirements of this 
country. Any attempt to equate the scope of 
the power of the High Court under Art.226 of 
the Constitution with that of the English Courts 
to issue prerogative writs is to introduce the 
unnecessary procedural restrictions grown over 
the years in a comparatively small country like 
z England with a unitary form of Government 
into a vast country like India functioning 
under a federal structure. Such a construction 
defeats the purpose of the article itself.” 
37. We thus find unhesitatingly that, 
(1) The Special Officer appointed under the 
Tamil Nadu Co-operative Societies (Appoint- 
ment of Special Officers) Act, 1976 by the 
State Government is a servant or at least an 
agent of the State Government and thus, his 
actions are actions of the State, as defined 
under Art.12 of the Constitution of India; 
(2) The Special Officer 1s an authority created 
under a statute, that is to say, the Tamil Nadu 
Co-operative Societies (Appointment of 
Special Officers) Act, 1976 and thus in that 
capacity, he comes under the expression ‘other 
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authorities within the territory of India! under 
Art.12 of the Constitution of India; 
(3) Even otherwise, the Special Officer, as an 
authority, 1f found failing 1n his public duty, 
will be subject to the writ jurisdiction of this 
Court under Art 226 of the Constitution of 
India, as in any case, he 1s an ‘authority’ for the 
purpose of Art 226, if not for the purpose of 
Art.12 of the Constitution 
38. The two orders that of the Deputy Registrar 
(Arbitrator) and the Tribunal have to be ignored 
because they are passed in a proceeding purport- 
edly started under Sec.73 of the Tamil Nadu Co- 
operative Societies Act, 1961, 1n a so-called dis- 
pute raised by the petitioners concerning their 
service conditions. We have already found that 
suchadispute will not lie within the jurisdiction of 
the Deputy Registrar (Arbitrator) of the Co-op- 
erative Societies We are constrained, for the said 
reason, to examine the validity of the ımpugned 
` action/order of the Special Officer 
39. Since the Special Officer, in our view, 1S a 
servant and if not a servant, an agent of the Gov- 
ernment of the State, he 1s amenable to our writ 
jurisdiction. It 15 well-settled that Art.226 of the 
Constitution makes no distinction between varı- 
ous kinds of writs to hold that in onecase, a writ of 
mandamus will issue, but a writ of certiorart will 
not issue; or in another, a writ of certiorari will 
issue, but a writ of mandamus will not issue All 
the writs, directions, orders that can be issued by 
this Court, in exercise of 1ts power under Art 226 
of the Constitution, are interchangeable A Divi- 


sion Bench of this Court, to which one of us was a 
party, had an occasion to consider this aspect of 
the law and relying upon the judgments of the 
Supreme Court, held in Dr S Balasundaram and 
The Tamil Nadu Agrıcultural University v 
Dr S Mahadevan, (see: judgment in Writ Appeal 
Nos 865 and 949 of 1986, dated 26 7 1990), that 
this Court's power to issuea prerogative writ does 
not confine to the types of writs mentioned 1n the 
Article, but other types of orders and directions 
depending upon the facts and circumstances ofthe 
case which are interchangeable 
40. The impugned action, we shall presently 
examine The Special Officer received a commu- 
nication from the Registrar of Co-operative 
Societies, 1n reference to certain notes of the 
Special Officer, vide letter No 168658/81-T1, dated 
3 8.1981, which contained inter aha that the Branch 
Managers should be fitted into the cadre of Upper 
Division Clerks with reference to their dates of 
joining as Upper Division Clerks The Special 
Officer on 13 8 1981 considered the same and 
decided to implement with effect from 1 8 1981 
and accordingly issued his proceedings in 
Rc No 4735/76-E1, dated 18 8 1981, stating inter 
alia that he had decided to 1mplement the recom- 
mendations of the Committee constituted by the 
Government ın G O Ms No 645, Co-operauve 
Department, dated 1 12 1977 and that, 
"the existing posts 1n our bank are categorised 
into the following seven categories under the 
heads of ‘Office Personnel’ and ‘Field Person- 
nel’ with effect from 1 8 1981 








S No Category of Post To be fitted into the categories 
existing 
Office Field 
I Secretary Executive Secretary Executive Officer. Officer. 

II. Assistant Secretary Assistant Assistant Executive 
Secretary Officer 

III. Admınıstratıve Manager Field Officer.Officer 

IV. Special Post Assistant Assistant 
Manager Field Manager. 

V. Upper Division Clerk Senior Senior 

Branch Manager and Assistant Supervisor 


Senior Typist. 
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VI. -Lower Division Clerk Junior Junior 

Union Bank Assistant Supervisor. 

Inspector, Shroff, ! 

Care-taker, Junior 

Typist. 
VII. Peon, Drivers, Sub-staff Sub-staff. 

Sweepers and 

Scavengers. 





The new designation of the officers and the 
staff as shown above is given effect to from 
18.1981." - 
41. We have already taken noticeof the law, which 
says that the Special Officer exercised all or any of 
the functions of the Committee or the board, as 
the case may be or of an officer of the scheduled 
Co-operative Society. Sec.5 of the Tamil Nadu 
Co-operative Societies (Appointment of Special 
Officers) Act, 1976 however says: 
“Except as otherwise provided ın Sec.4, the 
provisions of the Co-operative Societies Act 
and the rules made thereunder shall apply ın 
relation to a Special Officer appointed under 
Sub-sec (1) of that section as they apply ın 
relation to a Special Officer appointed under 
Sub-sec(1) of Sec.72 of the Co-operative 
Societies Act." i 
42. Sec.119-A, as amended by Act 39 of 1971 in the 
Tamil Nadu Co-operative Societies Act, 1961, 
gives us an ıdea of the power of the Registrar to 
give directions 1n the public interest etc. It states, 
*119-A: (1) Subject to the rules made in this 
behalf, where the Registrar is satisfied that in 
thepublicinterestor for the purposes of secur- 
ing proper implementation of Co-operative 
production and other development programmes 
approved or undertaken by the Government 
or to secure the proper management of the 
business of any class of registered societies 
generally, or for preventing the affairs of any 
registered society being conducted in a man- 
ner detrimental to the interests of the mem- 
bers, or of the depositors or the creditors thereof, 
it is necessary to issue directions to any class of 
registered societies generally or to any regis- 
tered society or registered societies ın particu- 
lar, he may, by order, issue directions to the 
from time to time, and all registered societies 
orthe registered society concerned, as the case 


may be, shall be bound to comply with such 
directions. 

(2) The Registrar may, by order, modify or 
cancel any directions issued under Sub-sec (1) 
and in modifying or cancelling such directions 
may impose such conditions as he may deem 
fit " 

43. The power of'Registrar to give directions, 
(1) in the public interest, or , 
(2) for the purpose of securing proper imple- 
mentation of co-operative production and other 
development programmes approved or under- 
taken by the Government, or 
(3) to secure the proper management of the 
business of any class of registered societies 
generally, or 
(4) for preventing the affairs of any registered 
society being conducted ina manner detrimen- 
tal to the interests of the members or of thede- 
positors or the creditors thereof, is thus made 
by the actitself subject to the rules made in this 
behalf. : 

44. The Tamil Nadu Co-operative Societies Rules, 

1963 framed under Sec.119 of the 1961 Act in 

Chapter II specifies the subject matter of bye-laws 

and contains therein the items as follows: 

“(v) the authority competent to fix, revise, or 
regulate thescales of pay and allowances of the 
employees of the society and the conditions of 
service of employees of the society providing 
for-- 

(1) the age at entry inservice and for retirement 
on superannuation; 

(11) the minimum educational and other quali- 
fications for the several categories of employ- 
ees; 

(111) the method of recruitment of candidates; 
(iv) the service conditions including leave to 
which employees are eligible, the authority 
competent to sanction leave, the penalties to 
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be 1mposed for lapses by way of disciplinary 
action and the authority competent to 1mpose 
such penalties and the appellate authority in 
respect of disciplinary action taken by such 
authority." 

{This rule delegates to bye-laws, service condi- 
tions, minimum educational and other qualifica- 
tions for the different categories of employees, 
method of recruitment of candidates, the age at 
entry in service and for retirement on super- 
annuation eic. 

45. Any Co-operative Society seeking registration 
is required to makean application to the Registrar 
of Co-operative Societies in accordance with the 
provisions in Sec.8 of the 1961 Act, which 
requires, as stated in sub-clause (3) thereof, the 
application to be accompanied by a copy of the 
proposed bye-laws ofthesocıety. On such applica- 
tion accompanied by a copy of the bye-laws, the 
Registrar, on satisfication, 1s given the power to 
register the society and its bye-laws as provided in 
Sec.9 thereof. 

46. The 1961 Act has also envisaged amendment 
of the bye-laws in Secs.11 and 12. These two sec- 
tions together provide that no amendment of the 
bye-laws ofa registered society shall bevalıd, until 
thesame has been registered; that application for 
the registration of an amendment of the bye-laws 
ofa registered society shall be made to the Regis- 
trar in the prescribed manner and shall be accom- 
panied by a copyoftheamendment ofthe bye-laws 
and ifthe Registrar is satisfied thatamendment of 
the bye-laws 1s not contrary to the Act or the 
Rules, he may registered the amendment, pro- 
vided that no order refusing to register the amend- 
* ment of the bye-laws shall be passed except after 
giving the registered society an opportunity of 
making its representation. An amendment of the 
bye-laws of a representation. An amendment of 
the bye-laws of a registered society shall take 
effect from the date, if any, specified in the amend- 
ment Where nosuch date is specified, the amend- 
ment shall take effect from the date on which it is 
registered. Besides this procedure, where the 
Registrar 1s satisfied that for the purpose of alter- 
ing the area of operations ofa registered society or 
for the purpose of improving the services ren- 
dered by 1t or for any other purposespecified in the 
rules, an amendment of the bye-laws 1s necessary, 
he may, after consulting in the manner prescribed, 
the financing bank, 1f any, to which the society is 


affiliated, by notice 1n writing, call upon the soci- 
ety to show cause, within such time as may be 
specified in the notice why the amendmentshould 
not be made. If within the time specified in the 
notice, the registered society fails to make the 
amendment, the Registrar may, after giving the 
society an opportunity of making its representa- 
tions, register the amendment and issue to the 
society a copy of such amendment. 

47. It ıs 1ndisputable that the Registrar can give 
directions It is also possible to suggest that a 
recategorisation and amalgamation of certain cadres 
of the services of the society may be found neces- 
sary in the public interest. There 1s good reason to 
accept that the Register found it ın the public 
interest to suggest a new categorisation and amal- 
gamation of the cadres of Branch Managers and 
Upper Division Clerks, as the State Government 
had appointed a Committee to study various 
aspectsof the management of certain class/classes 
of societies and the committee had recommended 
for a fresh look to the various categories“of the 
services of the societies But then the rules dele- 
gated service conditions to the bye-laws and 
unless bye-laws were amended, 1t was not possible 
to make any alteration ın the service conditions. 
The bye-laws could not be amended except ın 
accordance with the procedure prescribed under 
Secs.11 and 12 of the 1961 Act. Unless bye-laws 
were amended in accordance with law, as noticed 
by us above, no interference could be made with 
the service conditions, including the classifica- 
tion/categorisation of the cadres of the various 
services Of the Co-operative Societies. 

48. It has however been brought on the record that 
after the dispute was raised, some sort of amend- 
ments in the bye-laws have been carried out to 
conform to the directions of the Registrar of 
Co-operative Societies and to regularise the cate- 
gorisation merging the category of Branch Man- 
agers with that of Upper Division Clerks. It is 
however conceded before us that such amend- 
ment has been carried out without taking notice of 
the requirements of Secs 11 and 12 of the 1961 
Act, inasmuch as the Special Officer, who exer- 
cısed the powers of the Committee/Board of the 
society never made any application for any amend- 
ment to the bye-laws and/or the Registrar never 
issued any notice for the amendment of the bye- 
laws. 

49. The Special Officer purportedly implemented 
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the directions of the Registrar by saying that it 
would be implemented with effect from 1.8.1981. 
This brought the Branch Managers ın the same 
category as Upper Division Clerks. Their recruit- 
ment as Branch Managers thus lost all signifi- 
cance, because under two modes of recruitment 
that were in vogue, until, the impugned action of 
the Registrar, ze, either there could be a direct 
recruitment of the Branch Managers as was in the 
case of the petitioners or there could be promo- 
tion of the Upper Division Clerks as Branch 
Managers 

50. It will, indeed always, be within the power of 
the Appointing Authority, 1f laws permit, to 
amalgamate more than one cadre/service in one 
and 1f Upper Division Clerks and Branch Manag- 
ers are merged 1n one cadre 1n accordance with 
law, no genuine grievance could be made. But in 
effecting any such merger, 1t shall always be neces- 
sary to take care of the status and positions of 
various categories of employees and to decide as a 
consequence of merger, how to place them in 
order ofseniority There shall always be a chance 
orriskofthefundamentalrightunder Art.16(1) of 
the Constitution of India being violated, in the 
case of employees protected by the said Article or 
otherwise of the contract of serviceof the employ- 
ees concerned being violated, 1f as a consequence 
of amalgamation of more than one cadre/service, 
a person holding a superior rank/position 1s brought 
down in the gradation list after amalgamation of 
the cadre/service Some complaints 1n this regard 
have been made before us. We, however, do not 
propose to examine them, for we find, as we have 
noticed above, that once the service conditions are 
delegated to the bye-laws, so long as bye-laws are 
not amended in accordance with law, service con- 
ditions cannot be altered. 

51. We are aware that bye-laws of the society do 
not have the force of law (See thejudgment of the 
Supreme Court in Co-operative Central Bank Ltd., 
v Additional Industrial Tribunal, (1969)2 L L J. 
698 But they are 1n the nature of contract of 
service, because they do contaın certain prescrip- 
tions to bind a society on the one hand and the 
employees on the other, in so far as they provide 
for the service conditions of the employees It is 
not difficult to see and hold in conformity with 
the principles of law, that all functions either of 
the Registrar of Co-operative Societies or the 
Special Officer appointed under the Tamil Nadu 
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Co-operative Societies ‘Appointment of Special 
Officers) Act, 1976 must conform to the provi- 
sions of the 1961 Act and ın so far as the com- 
mands of the Legislature 1n various provisions of 
the 1961 Act are concerned, they impose upon the 
Registrar and the Special Officer ‘a public duty’. - 
‘A public duty’ as spelt out from the provisions of 
the Tamil Nadu Co-operative Societies Act and 
the Rules framed thereunder must be deemed to 
be 1n the field occupied by the bye-laws as well, 
because although the bye-laws do not have any 
force of law, they have to be registered and 
approved before registration by the Registrar of 
Co-operative Societies 

52. We have already noticed the law laid down by 
the Supreme Cöurt that a writ, order or direction 
will not be denied to a party, merely because the 
impugned-3ctions of a person in authority are 
violative. Gf a contract or ın derogation of the 
contractual obligations. Both the Registrar and 
the Special Officer have'a duty to implement the 
bye-laws By disregarding the bye-laws they failed 
to perform a public duty As held by the Supreme 
Court 1n the case of Shri Anadi Mukta Sadguru 
Shree Muktajee Vandasjıswamı Suvarna Jayanthi 
Mahotsav Smarak Trusty V R.Rudani, A.I.R. 1989 
S C. 1607, they have made themselves liable to this 
Court's writs. 

53. To conclude, we hold that the impugned 
actions of merging the Branch Managers and Upper 
Division Clerks in one category and fixing their 
inter se seniority reckoning with effect from their 
respective dates of joining as Branch Manager or 
Upper Division Clerk, as the case may be, of the 
Special OfficeroftheSalem Central Co-operative 
Bank Ltd ,are stricken by the vice of arbitrariness 
and since the Special Officer represented the 
Government of the State, either as their servant, 
or as their agent, he violated Art.14 of the Consti- 


' tution of India, in arbitrarily implementing the 


directions of the Registrar of Co-operative Socie- 
ties. 

54. In the result, the application is allowed. The 
respondents are directed to forbear from imple- 
menting the merger of the Branch Managers and 
the Upper Division Clerks ın one category untul 
the bye-laws are amended in accordance with law 
and accordingly service conditions are altered, 
and restrained from interfering with their service 
conditions by placing them 1n the common cadre 
ofthe Branch Managers and Upper Division Clerks 
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and or superseding them by giving promotion to 
the Upper Division Clerks over their heads There 
shall be no order as to costs 


BS. Petition allowed. 


IN THE HIGH COURT OFJUDICATURE AT 
MADRAS. 


Present:- Somasundaram, J. 


. 


S.A.No.1075 of 1986 16th August, 1990 


P.Natesan . Appellant 
v. 
Tamil Nadu Electricity Board, Salem District 

. Respondent 


Tamil Nadu Electricity Board's Standing Orders, 
Standing Order 36(2) - Workmen other than those 
engaged in clerical work - Alteration of date of bu th 
in service register - Workman gwing an undertaking 
that he was 53 years old and that he will not seek 
alteration of his date of birth - Held, suit for altera- 
tion of date of bu ih not maintainable 
Held - In view of the undertaking given by the 
plar tiffunder Ex.B-3 that he was aged 53 years as 
on 5 2 1977 and that he will not ask for alteration 
of his date of birth at any time subsequcntly, it 1s 
not open to the plaintiff to claim 1n the civil suit 
that his ageand date of birth are different from the 
one mentioned in Ex.B-3 In the above position it 
1s not necessary to go into the question regarding 
the genuineness, admissibility or proof of the Birth 
Register extract. In these circumstances, the con- 
tention of the learned counsel for the plaintiff, 
that notwithstanding the undertaking given by the 
plaintiff under Ex B-3, it is open to the plaintiff to 
seek alteration of his date of birth by producing 
the Birth Register extract, cannot be countenanced 
[Para 6] 
Cases referred to: 
Ramalinga Reddıv R Kotayya, IL R 41 Mad 26, 
Rangappa Nayakar v Rangasami Nayakar, A I R 
1925 Mad. 1005, Bagiammal v Kamalammal, 77 
LW 679 
V Knshnan, for Appellant 
N Muthusamy, for Respondent 


The Court delivered the following 

JUDGMENT - The plaintiff ın O S No.301 of 
19820n the file of the District Munsif of Mettur ıs 
theappellantin the second appeal The defendant 
in the said suit is the respondent in the second 
appeal. For the sake of convenience the parties 
arereferred toin this judgment by their nomencla- 
ture given 1n the suit. 

2. The plaintiff filed the suit, O.S No 301 of 1982 
on the file of the District Munsif of Mettur for a 
declaration that the memo dated 7 3 1981 issued 
by the defendant retiring the plaintiff from service 
with effect from 30 6.1982 1s void and not binding 
onhimand fora permanent injunction restraining 
the defendant from retiring the plaintiff from 
service on 30 6 1982 The case of the plaintiff is as 
follows 

The plaintiff joined the Electricity Board as a 
casual labour at Karur in 1960 Subsequently he 
joined the office of the defendant at Sentharapatti 
in 1965. He was permanently appointed as a helper 
m the defendant-Board on 1.1.1973. The plaintiff 
was asked to appear before the District Medical 
Officer, Salem by the defendant in the year 1977 
and obtain a medical certificate regarding the 
age of the plainuff The District Medical Officer, 
Salem gave a certificate on 1.2.1977 stating that 
the plaintiff was aged 53 years on the date of issue 
of that certificate, and thereby fixing the date of 


, birth of the plaintiff as 1 2.1924. The certificate 


issued by the District Medical Officer regarding 
his age 1s not binding on the date of issue of that 
certificate, and thereby fixing the date of birth of 
the plaintiff as 1.2.1924. The certificate issued by 
the District Medical Officer regarding his age 1s 
not binding on the plaintiff. Subsequently the 
plainuffobtaineda certificate showing the correct 
date of birth and the said certificate was issued by 
the Registering Authority. As per the certificate 
Issued by the Registering Authority, the correct 
date of birth of the plaintiff is 7.9 1932. The plain- 
uff applied to the Chairman of the defendant- 
Board to enter the correct date of birth of the 
plaintiffas 7 9.1932 in his service register. But, the 
plaintiff received the memo dated 7 3.1981 ın- 
forming him that his date of birth 1s 1 7 1924 As 
the defendant failed to conduct an enquiry before 
entering lus date of birth as 1 7.1924 in the service 
register, the date of birth shown 1n the Birth 
Register extract produced by him before the 
defendant has to be accepted The Birth Register 
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extract produced by the plaintiff before the defen- 
dant shows that he was born on 7.9.1922 and, 
therefore, he is entitled to be 1n service till 30 9.1990 
The memo dated 7.3 1981 retiring the plaintiff 
from service with effect from 30.6.1982 1s illegal. 
3. The defendant resisted the suit contending that 
the plaintiff was permanently employed on 1.1 1973 
as a helper in the defendant-Board. The plainuff 
did not produce any record to prove his date of 
birth. Therefore, he was directed to appear before 
the District Medical Officer and obtain a certifi- 
cate from the District Medical Officer regarding 
the age and date of birth of the plaintiff. The 
plaintiff was examined by the District Medical 
Officer, Salem on 1.2.1977 and he issued a certifi- 
cate to the effect that the plaintiff was aged 53 
years on 1 2 1977. Further the plaintiff has also 
signed the declaration form on 52 1977 stating 
that he wasaged53 years on the date of signing the 
declaration form. The plaintiff's petition for alter- 
ing the date of birth was rejected by the defendant 
because, the plaintiff failed to ask for the alterna- 
tion of his date of birth within five years from the 
date of joining the service. 
4. The trial court held that the date of birth of the 
plaintiff was not fixed by the defendant after con- 
ducting an enquiry and, therefore, the date ofbirth 
given in the Birth Register extract subsequently 
produced by the plaintiffand which was marked as 
Ex.A-11n this case must be accepted as the correct 
date of birth of the plaintiff Consequently the 
trial court decreed the suit as prayed for by the 
plaintiff. 
5. As against the judgment of the trial court the 
defendant filed the appeal A.S.No.11 of 1985 before 
the Sub-Court, Sankari. The appellate court 
.accepted the case of the defendant, allowed the 
appeal and dismissed the suit O.S.No.301 of 1982. 
Aggrieved by the judgment and decree of the 
lower appellate court the plaintiff has filed this 
second appeal 
6. The learned counsel for the plaintiffcontended 
that the certificate issued by the District Medical 
Officer, Salem, which was marked as Ex.P-4 in the 
suit, cannot be relied on for any purpose, because, 
the District Medical Officer was not examined in 
the suit to prove the certificate, Ex B-4 and that 
the Birth Register extract produced by the plain- 
tff and which was marked as Ex.A-1 in the suit 
should be taken as a conclusive proof of the fact 
that the correct date of birth of the plaintiffis only 
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7 9 1932. In support of his contention the learned 
counsel for the plaintiff relied on the decisions 
reported in Ramalinga Reddı v. R.Kotayya, I.L.R. 
41 Mad. 26, Rangappa Nayakar v. Rangasamı 
Nayakar, A I.R. 1925 Mad. 1005 and Bagiammal v. 
Kamalammal, 77 L W. 679. 

The learned counsel for the plaintiff further con- 
tended that even though the plaintiff has given an 
undertaking under Ex.B-3to the effect that he was 
aged 53 years on 5.2.1977, it is open to the plaintiff 
to seek the alteration of his date of birth by pro- 
ducing proof of his correct date of birth within five 
years from 5.2 1977 when his service register was 
opened by the defendant, 1n view of Standing 
Order 36(1)(ii) of the Tamil Nadu Electricity 
Board's Standing Orders in respect of a workman 
other than those engaged in clerical work Thereis 
no force 1n the contention of the learned counsel 
for the plaintiff The evidence in this case shows 
that the plaintiff joined the service of the defen- 
dant-Board in the year 1966 as a casual labourer 
and that he was working as a casual labourer from 
1.7.1966 to 31 12.1972. The plaintiff became a 
permanent employee of the defendant-Board with 
effect from 1.1.1973 as a helper. At the time when 
the plaintiff joined the service or when he was 
made permanent on 1.1.1973 he has not produced 
any document to prove his date of Birth. There- 
fore, the plaintiff was asked by the defendant to 
appear before the District Medical Officer, Salem 
and obtain a certificate regarding his age. Ex.B-4 is 
the certificate issued by the District Medical Offi- 
cer, Salem. In Ex B-4, the District Medical Officer 
noted the identification marks of the plaintiff and 
then opined that the plaintiff by physical appear- 
ance appears to be aged 53 years as on 1.2.1977. 
On 5.2 1977 the plaintiff gave an undertaking 
regarding his age as per Standing, Order 36(2) 
Stating that his date of birth was not entered in any 
Birth Register, and that he was aged 53 years on 
the date of giving the undertaking. In Ex.B-3 the 
plaintiff gave a further undertaking that the age 
given by him ın the declaration is his correct age 
and that he will not ask for the alteration of his 
date of birth at any time. As the plaintiff has 
accepted his age as 53 years as on 5.2.1977 in Ex.B- 
3, his date of birth must be taken as only 7.1.1924. 
In Ex B-4, the District Medical Officer, Salem has 
also opined, on a physical examination of the 
plainuff, that the plaintiffwas aged 53 years as on 
1.21977. Though the plaintiff denied Ex.B-3 
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undertaking he accepted his signature in Ex B-3 
and his signature ın Ex.B-3 ıs marked as Ex B-1. 
Ex B-3 undertaking1s in Tamil and, therefore, the 
case of the plaintiff that he signed Ex B-3 without 
knowing the contents of ExB-3 cannot be 
accepted. In view of the undertaking given by the 
plaintiff under Ex.B-3 that he was aged 53 yearsas 
on 5.2 1977 and that he will not ask for the altera- 
tion of his date of birth at any time subsequently, 
it ıs not open to the plaintiff to claim ın the suit 
that his age and his dateof birth are different from 
the one mentioned 1n Exs B-3 and B-4 In the 
above position, it is‘not necessary to go into the 
question regarding the genuineness, admissibility 
or proof of the Birth Register extract, Ex A-1 

Neither Standing Order 36(1) (11) nor Regulation 
No 110(b)(1v) of the Tamil Nadu Electricity Board 
Service Regulations, is helpful to the plaıntıff, 
because, the plaintiff has not admittedly applied 
for the alteration of the date of birth within five 
years from the date of his entry into the defendant 
Board’s service. In these circumstances the con- 
tention of the learned counsel for the plaintiff, 
that notwithstanding the undertaking given by the 
plaintiff under Ex.B-3 that he was aged 53 years as 
on 5 2.1977, still, it 1s open to the plaintiff to seek 
alteration of his date of birth by producing the 
Birth Register extract, Ex A-1, cannot be counte- 
nanced. The lower appellate court rightly held 
that the plaintiff is not entitled to pray for altera- 
tion of date of birth after accepting the date of 
birth mentioned in the service register and after 
signing the service register annually thereafter 

Thelower appellate court has given valid reasons 
for refusing to grant the relief prayed for by the 
plaintiff ın the suit. There is no infirmity in the 
judgment of the lower appellate court. There are 
no merits 1n the second appeal and the same is 
liable to bedismissed Accordingly, it i5 dismissed, 
but, in the circumstances of the case, there is no 
Order as to costs 


V.K 


Appeal dısmıssed 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 
[Special Original Jurisdiction] 


Present:- Raju, J. 


W P No.2589 of 1988 19th July, 1991. 
N.Raman and others . Petitioners 
v 

The Presiding Officer, Labour Court, Pondich- 
erry at Karaikal and another . Respondents 


(A) Indusnial Disputes Act (XIV of 1947), Sec 12(3) 

- Settlement under - Is binding unless and until 
validly substituted by another settlement 

(B) Industnal Disputes Act (XIV of 1947), Sec 18(1) 

- Settlementunder implementation of- Dispute as to 
- Refened to the Labour Court - Labour Court, if 
can go into question as to whether terms of the 
settlement were fair and reasonable 

(C) Industrial Disputes Act (XIV of 1947), Sec 18(1) 

- Settlement under - Not binding on members of 
union which did not enter into it - Direction under 
such settlement to members of the union not a party 
to it - Not a lawful - Disobedience cannot entail 
penal action i 

(D) Industrial Disputes Act (XIV of 1947), Sec 9-A 

- Management varying conditions of service without 
complying with requirements of - Workmen not 
obeying such order - Do not commut violation of 
Standing Orders - Majority of workmen agreeing to 

abide by terms of settlement under Sec 18(1) - No 
ground to vary conditions of service of others. 

(E) Industrial Disputes Act (XIV of 1947), Sec.18(1) 

- Standing Order 17(3) (a) - Labour Court declaring 
that settlement was just and reasonable and requir- 

ing compliance - Order cannot have retrospective 

effect - Workmen disobeying terms cannot be pro- 
ceeded against for misconduct — * 

The petitioner were all workers of the second 
respondent Mills, petitioners 1 to 9 and 11 

belonged to C.LT.U. and 10 and 12 belonged to 
the IN TU.C.. The question of workload and 
wages in the mill were covered by the settlement, 
dated 7 8 1978 under Sec.12(3) of the Industrial 
Disputes Act with the I.N T U.C. Union It was,to 
be inforce for five years However on 3 10 1983, 
the management put up a notice stating that they 
had arrived at a settlement under Sec 18(1) of the 
Act relating to the revision of workload and wages 
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with the representatives of one faction of the 
LN.T.U.C. on 1 10.1983 and directed the work- 
men to give the new workload. The workmen 
protested but the Management threatened the 
workmen to give the increased workload on threat 
ofdisciplinary action Thereafter the Management 
initiated disciplinary action against the petition- 
ers and dismissed them. An industrial dispute 
was raised. The first respondent Labour Court 
concluded that the dismissal was justified and 
directed the management to pay gratuity and com- 
pensation to the workmen. In a writ petition filed 
by the petitions against the order of the Labour 
court. 

Held.- Unless the settlement of the year 1978 
entered into under Sec.12(3) has been validly 
substituted by another settlement so as to govern 
the rights and conditions of services of all the 
workers, thesettlement dated 1.10.1983 cannot be 
said to be binding in respect of the members ofthe 
Union affiliated to the C.I T.U. particularly peti- 
tioners 1 to 9and 11 But in viewof thecategorical 
finding of fact by the Labour Courtın this case that 
Nıthıyanantham and Jawahar Batcha represent- 
ing the I.N.T.U.C which were duly authorised and 
competent to respondent the said union and that 
no other infirmity or violation of any other rules 
have been substantiated before the Court to ren- 
der the settlement executed under Sec.18(1) tabe 
vitiated in so far as writ petitioners 10 and 12 are 
concerned, the plea that it is not binding on them 
does not merit acceptance [Para 8] 
If, ina case, the settlement concerned is not legally 
binding ona particular group or groups of workers 
having regard to the provisions contained under 
Sec.18 of the Act, the question of considering the 
reasonableness or fairness of the settlement vis-a- 
vis a dispute in respect of such worker or group of 
workers even as an incidental issue does not arise. 
Itis only in a case where thesettlement can be said 
to be binding, the further question of fairness calls 
for determination. In a case where having régard 
, to the terms of Sec 18(1), the settlement, as in the 
case on hand cannot be said to be binding on writ 
petitioners 1 to 9 and 11, the question regarding 
the reasonableness or fairness of the settlement 
does not call for consideration as an incidental 
issue 1n adjudication a dispute regarding their 
dismissal for non-complying with the terms of the 
settlement. [Para 9] 
The settlement is question being one under Sec.18(1) 
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of the Act binds only the parties to the same and 
petitioners 1 to 9 and 11 who are not members of 
the LN T.U.C. Union with whom the settlement 
has been entered into will not be bound by the 
terms of the settlement. That being the position, 
the direction to give the additional workload under 
the settlement dated 1.10.1983 cannot be said to 
be a lawful and reasonable order of a superior, a 
disobedience of which could, therefore, be said to 
be violative of the standing order 1n question. The 
lawfulness and reasonableness of an order of the 
superior cannot be determined by the fairness or 
reasonableness ofa term ofa settlement if it is not 
binding upon a particular worker or group of 
workers It is only ina case where the settlement is 
not only lawful and binding, but also reasonable 
and when the superior directs the worker or group 
of workers to conform to the same, a refusal 
thereof could entail under the standing order in 
question This is not such a case. [Para 10] 
A settlement to have the benefit of proviso (a) to 
Sec.9-A should be a settlement binding on the 
worker or group of workers concerned. Conse- 
quently what stands excluded by the provisois only 
a change effected pursuant to any settlement or 
agreement whether legally rendered binding or 
mutually agreed to and entered into between parties 
and, therefore, binding on the parties concerned. 
'[his i5 not such a case and consequently, the stand + 
of the management that they need not comply 
with the provisions of Sec.9-A beforecalling upon 
the workers who are not parties to the Sec.18(1) 
settlement and on whom it is not binding to com- 
ply with the terms of the settlement even when it 
amounts to a variation of conditions of service 
cannotbe countenanced. Equally untenable is the 
plea ofthe management that when the majority of 
the workers have thought it fit to abide by the 
terms of the settlement, a few members alone 
cannot be allowed to scuttle the implementation 
of the settlement and create disharmony in the 
establishment. The apprehension is neither well- 
founded nor reasonable. It is not as though the 
management 1s helpless and nothing prevented 
the management to issue the notice under Sec.9-A 
and vary the conditions of service and thereupon 
take appropriate action in case of non-compli- 
ance of the conditions of service. The failure to 
adopt this reasonable course provided for in the 
statute itself cannot be used as a point in their 
favour. [Paras 11 and 12] 
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Itisby nowwellsettled that asubsequent interpre- 
tation of a particular incident or fact in a particu- 
lar manner may not be sufficient 1n law to consti- 
tutea misconductor the basis orcause ofan action 
for an alleged misconduct from a date anterior to 
the date of such declaration Hence the fact that 
the Labour Court in the reference ın question 
found that the settlement 1s binding and also just 
and reasonable does not provide a legal basis or 
just and valid cause for 1nvoking the Standing 
Order ın question against petitioner 1 to 9 and 11 
and dismiss them from service for the alleged 
disobedience of lawful and reasonable orders of 
the superior [Para 13] 
Cases referred to: 

Life Insurance Corporation of India v DJ Bahadın 
and others, AIR 1980 SC 2181, Jhagakhan 
Colhenes (P) Ltd. v G C.Agarwal, Presiding Offi- 
cer, Central Government Industrial Tribunal-cum- 
Labour Court, Jabalpur and others, (1975) L LJ 
163; Madras District Automobile and General 
Employees Union v. State of Madras and anotha, 
(1969)2 L LJ 161; Tata Chemicals Lid. v. Woik- 
men, (1978)2 L.L J 22, Workmen of Delhi Cloth 
and General Mills Ltd. v Delhi Cloth and General 
Mills Ltd., (1972)1 L L J. 99, Indian Express News- 
papers (Bombay) (P) Lid. v Indian Express News- 
papers (Bombay) Employees Union, (1978)2 L LJ 
11; Workmen of Harnsons and Crosfield Ltd Quilon 
(Cochin Branch) (By Cochin Commercial Employ- 
ees’ Union v Harrisons and Crosfield Ltd and 
another, (1969)1 L LJ 61; Delhi Cloth and Gen- 
eral Mills Company Ltd. v Their Workmen, (1966- 
67)30 FJ R. 533 AIR. 1967S C 469, Mis Firestone 
Tyre and Rubber Company of India (P) Lid v The 
Workmen Employees represented by Firestone Tyre 
Employees Union, A I R. 1981 S C 1626 (1981)3 
$.C.C 451: (1981)2 Lab L J. 319 1981 Lab IC 
1110; M/s Tata Engineering and Locomotive 
Company Lid. v. Ther Workmen, (1981)2 L LJ 429 
1982 Lab IC 1, Herbertson Ltd. v Workmen of 
Herbertsons Ltd., A ILR. 1977 SC 322, Anlines. 
Cabin Crew Association v. Indian Airlines Corpo- 
ration, (1986)2 L L N 665; Binny Ltd. v. Presiding 
Officer and others, (1986)2L L J. 220, A L Kalrav 
P.E C. India Lid., (1984)2 L L J. 186 at 193 
Petition under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein, and ın the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
certiorari calling for the records from the 1st 


respondent Presiding Officer, Labour Court, Pon- 
dicherry at Karaikalin J.D No 10f1985, quash the 
Award dated 1 7 1987 published ın the Pondich- 
erry Government Gazette, dated 9.2 1988 (filed 
and marked as Ex ‘A’) and issue consequential 
directions and award costs 

Ms R Vaigai for M/s Row and Reddy, for Petition- 
ers 

M R Narayanaswamy, S Jayaraman for Respon- 
dent No 2 . 

The Court made the following 

ORDER This writ petition has been filed for the 
issue ofa writ Of certiorari to call for and quash the 
award dated 1.7 1987 madein I D No 10f1985 on 
the file of the first respondent 

2. The petitioners were all workers of the second 
respondent-mıll which has been ın existence since 
1966 Originally, there was one trade union affilı- 
atedtotheI N TU C andintheyear 1982another 
Union came into existence which was affiliated to 
the CITU Except petitioners 10 and 12 who 
belonged to the IN TU C, the rest of the peti- 
toners belonged to CITU The question of 
workload and wages in thesecond respondent mili 
are covered by settlements, the last of which was 
the one dated 7 8 1978 under Sec 12(3) of the 
Industrial Disputes Act (hereinafter called 'the 
Act’) with the IN T U C. Union The said settle- 
ment was to be in force for a period of five years 

It ıs claimed on behalf of the petitioners that 
according to the 1978 settlement, the workload 
was on par with the workload obtaining 1n most of 
the Textile Mills 1n Coimbatore,.that while the 
settlement of the year 1978 wasin force the second 
respondent/management put up a notice on 
22 2.1983 demanding an increase 1n the workload, 
that the CI TU wrotea letter dated 23 2 1983 to 
the management stating that they should also be 
heard ın the discussion regarding revision of 
workload, that without terminating the earlier 
settlement, the IN TU C Union at the instance 
of the management made a demand for revision 
demanding wages, that the conciliation officer, 
Karaikal, fixed the conciliation proceedings relat- 
ıng to the dispute, on 24.8 1983 which ultimately 
was adjourned to 5.9 1983 on the objection raised 
by the CI T.U. on the ground that the matter was 
covered by an earlier settlement of 1978, that the 
dispute was again taken up on 1 10 1983 when the 
rival faction of the IN.TUC led by one 
Subramaniam and Rajagopal questioned the 
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competency of Jawahar Batcha to continue to 
represent the I.N.T.U C. and in view of the said 
dispute, the conciliation proceedings were 
adjourned without specifying a date, advising the 
rival factions of the I.N.T.U.C. to get the dispute 
among the rival groups properly adjudicated It is 
also claimed by the petitioners that while matters 
stood thus, the management put up a notice on 
3.10.1983 stating that they had come into a settle- 
ment under Sec.18(1) of the Act relating to the 
revision of workload and wages with Jawahar Batcha, 
whose position as Secretary of the I.N. T.U.C. was 
disputed and the workmen were directed to give 
the new workload in terms of the settlement 
entered into, on 1.10.1983. 

3. On coming to know of the settlement said to 
have been entered 1nto on 1.10.1983, the rival 
factions of LN.T U C. and the CIL T.U. union appear 
to havesent telegrams on 4 10.1983 to the Labour 
Officer, Karaikal and the Commissioner of 
Labour, Pondicherry as well as to the Manage- 
ment and the management appears to have writ- 
ten a letter asking the Labour Officer to convert 
the settlement dated 1.10 1983 ınto a Settlement 
under Sec 12(3) of the Act to make 1t binding on 
all workers It 1s also claimed that the Labour 
Officer refused to accede to this request and, 
therefore, the settlement dated 1.10.1983 contin- 
ues to remain as a settlement under Sec.18(1) of 
the Act. Despite this fact, the management 
appears to have threatened all workmen irrespec- 
tive of the fact whether they were parties to Sec 18(1) 
settlement dated 1.10.1983 or not, to give an 
increased workload on threat of disciplinary 
action At that stage, it appears that the C.LT U. 
filed a writ petition before this Court against the 
management and inspite of interim orders granted 
therein, initiated disciplinary proceedings against 
the petitioners and by conducting farce of an 
enquiry, dismissed the petitioners by an order 
dated 26/27.5 1984 The matter was moved before 
the concerned authorities, which culminated in 
the passing of G.O Rt No.79, Labour, dated 
5 2 1985, referring the dispute as to whether the 
dismissal of the 12 workers of Soundararaja Spin- 
ning Mills, Nedungadu by the Management was 
justified and if not to what relief they are entitled 
to and to compute the relief in terms of money, 1f 
it can be so done. ‘ 

4. The first respondent Labour Court by its 
award dated 1.7 1987 which 1s the subject matter 
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of challenge in the above writ proceedings ulti- 
mately came to the conclusion that the manage- 
ment was justified 1n dismissing the petitioners/ 
workers from service. At the same time, taking 
into considerztion the rumber of years of experi- 
ence, the management was directed to pay their 
gratuity amount and also compensation amount 
equal to three months salary to each of the work- 
ers besides other benefits, 1f any Aggrieved, the 
peutioners have filed the above writ petition. 
5. Miss R.Vaigai, learned counsel appearing for 
the petitioners, made the following submissions: 
(a) When admittedlya settlement duly entered 
into under Sec 12(3) of the Act was ın force, 
the same has to be substituted in accordance 
with law and merely because the management 
has expressed a desire to put an end to the 
earlier settlement, the settlement of the year 
1978 could notbesaid to havebeen substituted 
validly Consequently, petitioners 1to 9and 11 
who were not members of the I.N.T.U C. could 
not be proceeded against for not complying 
with the terms under Sec.18(1) settlement in 
question. 
(b) The first respondent Labour Court was 
only concerned with the implementation of 
Sec.18(1) settlement and the question as to 
whether the terms of the settlement was fair 
and reasonable was not within the scope of the 
adjudication of the dispute referred to. 
(c) Petitioners 1 to 9 and 11 are not members 
of the Union which entered into the Sec 18(1) 
settlement and consequently, the same 1s not 
binding on them Even in respect of the other 
two workers, it was claimed that thesettlement 
was not entered into 1n accordance with the 
procedure laid down under the rules and merely 
on the ground of expansive notion of reasona- 
bleness the settlement cannot be thrust or 
forced upon those on whom it is not legally 
binding. 
(d) The question of punishment has not been 
considered with due regard to the power under 
Sec 11-A of the Act. g 
(e) The second respondent management has 
no right to vary the conditions of service as in 
this case without complying with the require- 
ments of Sec 9-A of the Act and that the peti- 
tioners have not committed any violation of 
Standing Orders 17(3)(a). 
6. Mr.M.R.Narayanaswamy, learned Senior coun- 
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sel for the second respondent/management sub- 

mitted as follows’ f 
(a) The questions raised have to be mainly 
dealt with and considered on the facts and 
circumstances of the case and the mere refer- 
ence to some general principles of law has no 
relevance for case on hand- According to the 
learned counsel, subsequent to the last settle- 
mentin the year 1978 sophisticated machinery 
worth several crores were installed in the mills 
which requireda revision and enhancement of 
the workload and, therefore, it was agreed to 
revise the workload with consequent increase 
1n wages. The majority of the workers though 
owed allegiance to the I.N.T.U C., some of the 
members of the C.I. T.U. had accepted the set- 
tlement and have been giving the increased 
workload and had been receiving higher wages 
and consequently, the challenge by the peti- 
tioners vo the terms of the Award is not well 
founded (b) The first respondent Labour Court 
after going into the factual details and peculiar 
circumstances of the case rendered certain factual 
findings and that no exception could be taken 
tothesame in this proceeding under Art 226 0f 
the Constitution of India (c) The first respon- 
dent was well within the scope of its powers to 
go 1nto the question as to whether the terms 
and stipulations contained in the settlement in 
question are fair and just while dealing with 
the dispute referred to it, since according to 
the learned senior counsel, the said issue 1s an 
incidental one to the main dispute referred to 
for adjudication. (d) The terms and conditions 
of the settlement are not only just and reason- 
able, but when the majority of the workers 
undertook, to abide by the same, the manage- 
ment is entitled to call upon all the workers in 
the establishment to give the required work- 
load as per the terms of the settlement and on 
their failure to do so, take disciplinary action 
for their act of defiance and disobedience 
According to the learned counsel, the provi- 
sions of Sec.9-A have no application to the 
case on hand and that the petitioners belong- 
ing to a majority Union cannot be allowed to 
scuttle the implementation of the settlement 
accepted by the majority of workers or permit- 
ted to create disharmony in the establishment. 
(f) So far as the plea based on Sec 11-A of the 
Act 1s concerned, it 1s claimed that when the 


misconduct is held proved and the punishment 
1s considered to be appropriate, the Labour 
Court 1s not obliged to go into the quantum 
while exercising such powers under Sec.11-A 
of the Act 
7.1 have carefully considered the submissions of 
thelearned counselon eithersideand the relevant 
case law produced in support of their respective 
view points Before considering the legal issues, it 
becomes relevant to refer to the various findings 
ofthe Labour Court in the course of its award. (1) 
The settlement arrived at 1s fair and reasonable 
and the same has to be necessarily decided ınci- 
dentally in view ofthe nature ofthe reference that 
has been made to the Court, and that the question 
of fairness and reasonableness is an aspect which 
IS very intrinsic and without deciding ıt there 
cannot be any just decision (11) These persons 
when they signed the settlement representing the 
IN T U.C. Union have been duly authorised and 
are persons competent to represent the I N.T.U.C. 
Union and the settlement signed by them is per- 
fectiy binding on the LN.T.U.C Union The 
refusal to give the additional workload as per the 
settlement arrived at renders the workers liable to 
be subjected to disciplinary action and their dis- 
obedience falls within the mischiefof the Standing 
Order 17(3)(a). (11) Since in the present case, the 
change has: been effected ın pursuance of the 
settlement, no notice of change under Sec.9-A is 
necessary (1v) Since I N T.U.C. which has got the 
majority members of workers have been properly 
represented before the management and once the 
settlement had been arrived at between the man- 
agementand therecognised union comprising the 
majority of workers all the workers should abide 
by and adhere to the settlement and it would never 
amount to unilateral imposition of the terms thereof 
on members of CI T.U. Union. If any worker of 
the mill is aggrieved about the settlement he should 
have had the dispute referred to the tribunal for 
adjudication and the workers cannot take the law 
into their own hands by refusing to give the addi- 
tional workload and dislocate the work leading to 
an atmosphere opposed to congenial and smooth 
runningofthe mill On the above conclusions, the 
dismissal of the workers 1n question was found to 
be 1n order 5 
8. Learned counsel for the petitioners relied upon 
the decision of the Supreme Court in Life Insur- 
ance Corporation of India v. DJ Bahadur and 
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others, A.I.R. 1980 S.C 2181, wherein it has been 
held that notwithstanding a notice of termination 
by the employer, the earlier settlement neverthe- 
less remains operative till altered by fresh settle- 
ment, Award or valid legislation. The Apex Court 
also declared the position that áfter the expiry of 
the specific period contractually or statutorily 
fixed as the period of operation of an award or 
settlement, thesame does not became non est, but 
continues to be binding inasmuch as law ab hors a 
vaccum and untila new contract or award replaces 
the previous one, the former settlement or award 
will regulate the relations between the parties In 
Jhagrakhan Colheres (P) Ltd. v G.C.Agarwal 
Presiding Officer, Central Government Industrial 
Tnbunal-cum-Labour Court, Jabalpur and others, 
(1975)1 L.L.J. 163, the Apex Court found that a 
settlement arrived at in the course of the concili- 
ation proceedings binds not only theparties to the 
Industrial Dispute but all workmen in the estab- 
lishment, present or future unlike a settlement 
under Sec.18(1) ofthe Act, otherwise than in the 
course of the conciliation proceedings which 
becomes binding only on the parties to the settle- 
ment. The Supreme Court expressed the view that 
even if 99% of the workers have impliedly 
accepted the agreement by drawing the various 
dearness allowance under it, it will not, whatever 
its effect under the general law be, make it binding 
and conclusive on those who were not parties to 
the settlement. The decision referred to for the 
respondents in Madras District Automobile and 
General Employees Union v. State of Madras and 
another, (1969)2 L.L.J. 161, that when there were 
two unions and when a settlement is entered into 
with the majority union and the minority union 
challenges the same and seeks for a reference, the 
refusal cannot besaid to be bad has no application 
to the issue before this Court. That apart 1n M/s. 
Tata Chemicals Ltd. v Workmen, (1978)2 LL J 
22, the Apex Court held that a minority union can 
validly raise an industrial dispute as Sec.2(k) does 
not restrict the ambit of the definition of the 
“industrial dispute" to a dispute between an 
employer and a recognised majority union but 
takes within its wide sweep any dispute or differ- 
ence between employer and workmen including a 
minority union. It was also held therein that nei- 
ther the fact that the majority of the workers 
agreed to the terms of the settlement nor that the 
benefits flowing from the agreement have been 
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accepted by even persons who were not signato- 
ries to the settlement cannot operate as an estop- 
pel against the minority union or its members in 
vindicating their rights ın accordance with law. 
Consequently, I see force 1n the submission of the 
learned coünsel for the petitioner that unless the 
settlement of the year 1978 entered into under 
Sec.12(3) has been validly substituted by another 
settlement so as to govern the rights and condi- 
tions of services of all the workers the settlement 
dated 1.10.1983 cannot be said to be binding in 
respect of the members of the Union affiliated to 
CI T.U. particularly petitioners 1 to 9 and 11. So 
far as petitioners 10 and 12 are concerned, the 
learned counsel for the petitioners sought to reply 
upon the decision in Workmen of Delhi Cloth and 
General Mills Ltd. v, Delhi Cloth and General Mills 
Ltd., (1972)1 L.L.J. 99, to contend that unless the 
settlement has been arrived at after complying 
with the statutory rules prescribed therefor, the 
settlement will be invalid and not binding upon 
the concerned workmen. But in view of the cate- 
gorical finding of fact by the Labour Court in this 
case that Nithiyanantham and Jawahar Batcha 
representing the LN.T.U.C. Union were duly 
authorised and competent to represent the said 
union and that no other ınfirmity or violation of 
any other rules have been substantiated before me 
torender thesettlement executed under Sec.18(1) 
to be vitiated so far as writ petitioners 10 and 12 
are concerned, the plea that it is not binding on 
them does not merit my acceptance. 

9. Thefurther question that requires to be consid- 


- eredisas to whether the Labour Court wasrightin 


holding that 1t was entitled to go into the question 
of fairness and reasonableness as an issue inciden- 
tal to the dispute referred to for its adjudication. 
In Indian Express Newspapers (Bombay) (P) Ltd., 
and another v Indian Express Newspapers (Bom- 
bay) Employees Union and others, (1978)2 L.L.J. 
11, the Supreme Court had an occasion to con- 
sider a similar issue. The question before the 
Court was as to whether the reference to the 
National Tribunal regarding the implementation 
of the recommendations of the wage board for 
non-journalist employees justified a considera- 
ton of the claim for gratuity for non-working 
Journalist employees as an incidental issue. On a 
consideration of the facts of the case before the 
Supreme Court, the court came to the conclusion 
that consideration regarding “a fair and just wage 
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structure" did not exclude gratuity from its adjudi- 
cation In Workmen of Harrısons and Crosfield Ltd. 
Quilon (Cochin Branch) (by Cochin Commercial 
Employees’ Association) v Harrisons and Crosfield 
Ltd. and another (1969)1 L L J. 61, alearned single 
Judge of the Kerala High Court had also an occa- 
sion to consider a question as to whether gratuity 
ıs a matter incidental to settlement of a dispute 
relating to revision of salary The question was 
answered in the affirmative by the learned Judge 

In Delhi Cloth and General Mills Company Ltd v 

Their Workmen and others, (1966-67)30 F J R 533 

ALR. 1967 S C. 469, the question before the 
Supreme Court was the issue as to whether the 
workmen ıs entitled to wages for the period of 
lock-out can be decided a sub-issue 1f the issue in 
considering the main issue as to whether there was 
a strike or there was a lock-out in the industry 
concerned In M/s Firestone Tyre and Rubbei 
Company of India (P) Ltd v The Workmen 
Employed represented by Firestone Tyre Employees 
Union, ALR 1981 SC 1626 (1981)3 S C C. 451 

(1981)2L LJ 319 1981 Lab I C 1110, the refer- 
ence was as to whether the workmen shown 1n the 
schedule to the reference should be reinstated In 
respect of thesaid dispute it was held that the issue 
of unfair labour practice of dıscrımınatıon by reason 
of subsequent reinstatement of some workers could 
not be said to be in any way connected with or 
incidental to the right of reinstatement claimed by 
the workmen from the date of their dismissal A 
consideration of the various decisions and the 
ratio laid down therein will go to show that there 
can be no hard and fast rule of any universal 
application ın considering as to whether a particu- 
lar issue can be said to be a sub Issue or arising 
incidentally to the determination of the main 
issue and that the question has to be answered 
with reference to the fact situation and the nature 
of the dispute in a particular case. Viewed in the 
light of the above, the question 1s whether the 
fairness and reasonableness of the settlement in 
question can be said to be an issue incidentally 
arising in considering the dispute in question in 
the present case In my view, if the settlement in 
question 1s to be taken to be binding on a particu- 
lar worker, the question as to its fairness and 
reasonableness will be an issue incidental to the 
main dispute referred to for adjudication If ın a 
case, the settlement concerned 1s not legally bind- 
ing on a particular group or groups of workers 


having regard to the provisions contained under 
Sec.18 of the Act, the question of considering the 
reasonableness or fairness of thesettlement vis-a- 
vis à dispute in respect of such worker or group of 
workers evenasan 1cidental issue does not arise 
Itis only in a cagewhere the settlement can be said 
to bebinding the further question of fairness calls 
for determination In a case where having regard 
to the terms of Sec 18(1), the settlement, as in the 
case on hand cannot be said to be binding on writ 
petitioners 1 to 9 and 11 the question regarding 
the reasonableness or fairness of the settlement 
does not call for consideration as an incidental 
issue ın adjudicating a dispute regarding their 
dismissal for non-complying with the terms of the 
settlement Having regard to the peculiar fact 
situation of the case before me, the consideration 
by the Labour Court regarding the fairness and 
reasonableness ofthe settlement cannot besaid to 
be wholly outside its jurisdiction at least in respect 
of the dispute concerning writ petitioners 10 and 
12 Hence, this issue is answered accordingly. 
10. The next question for consideration would be 
as to whether the refusal by the petitioners to give 
the additional workload justifies action under 
Standing Order 17(3)(a) The said Standing 
Order reads as follows 

“17 Disciplinary action for misconduct: 

(3) The following acts and omissions shall be 

treated as misconduct 

(a) Willful insubordination or disobedience 

whether alone or 1n combination with another 

or others, to any lawful and reasonable order of 

a superior ” 
The learned counsel for the writ petitioners con- 
tended that wilful insubordination or disobedi- 
ence should be of any lawful and reasonable order 
of a superior to attract the vice of the Standing 
Order and merely because an order of a superior 
ıs refused to be complied with ıt cannot per se 
constitute violation as alleged I have already 
expressed my view that the settlement 1n question 
being one under Sec 18(1) of the Act binds only 
the parties to the same and petitioners 1 to 9 and 
11 who are not members of the I N.T.U C Union 
with whom the settlement has been entered into 
will not be bound by the terms of the settlement 
That being the position, the direction to give the 
additional workload under the settlement dated 
1 10 1983cannot besaid to be alawfuland reason- 
able order of a superior, a disobedience of which 
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could therefore, be said to be violative of the 
Standing Order in question. The lawfulness and 
reasonableness of an order of the superior cannot 
bedetermined by the fairness or reasonableness of 
a term of a settlement if it 1s not binding upon a 
particular worker or group of workers It isonlyin 
a case where the settlement is not only lawful and 
binding, but also reasonable and when the supe- 
rior directs the worker or group of workers to 
conform to thesame, a refusal thereof could eatail 
action under the Standing Orderinquestion This 
is not such a case The learned counsel for the 
petitioners submıts that even assuming that the 
terms and conditions particularly relating to the 
additional workload is fair and reasonable with- 
out conceding thesame, unless and until itis made 
a condition of service either by making the settle- 
ment, a part of the 12(3) settlement or an award 
binding on all workers or by varying the conditions 
of service after invoking the procedure contained 
under Sec 9-A, non-compliance with a term of a 
settlement which 1s not binding on the worker, 
even when demanded does not justify an action 
under the Standing Order in question On behalf 
of the respondents, reliance is placed on the deci- 
Sion 1n M/s Tata Engineering and. Locomotive 
Company Lid. v. Their Workmen, (1981)2 L L.J.429. 

1982 Lab I C. 1. That was a case where the Apex 
Court relying upon its earlier judgment 1n Her- 
bertson Ltd v Workmen of Herbertsons Ltd, AIR 

1977 S$ C 322 came to the conclusion that if the 
settlement had been arrived at between the com- 
pany and the Union of the workers by a vast 
majority of the concerned workers with their eyes 
open and was also accepted by them in its totality, 
1t must be presumed to be just and fair and not 
liable to be ignored merely because a small num- 
ber of workers was not parties to it or refused to 
accept 1t, or because the tribunal was of the opin- 
10n that the workers deserved marginally higher 
emolument then they themselves thought they 
did As already referred to by me, the question of 
reasonableness of a term of settlement or as to 
whether the term is just and fair is totally different 
from the question as to whether the worker con- 
cerned when he fails to conform to thesamecan be 
proceeded against under the Standing Order is 
question and dismissed from service. The decision 
in Airlines Cabin Crew Association v Indian Air- 
lines Corporation and others, (1986)2 LL N 665, 


of a learned single Judge of the Bombay High 
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Court was relied upon. There also the decision 
appears to have been more on the question of 
reasonableness and to what extent the reasonable- 
ness of it can be said to depend upon the fact that 
the majority of the workmen of a Union have 
agreed, for ıt though the members of a different 
union are opposing the settlement, in question. 
The issue before the Supreme Court as well as the 
Bombay High Court was not the same as the one 
before me viz , whether for non-compliance with 
the term of a settlement to which they were not 
parties, thé workers in question can be proceeded 
against and dismissed from service for having 
allegedly disobeyed the lawful and reasonable order 
of a superior. 

11. Further, the plea on behalf of the respondent 
is that Sec.9-A will have no application to the case 
onhand wherethe change is effected in pursuance 
of any settlement or award, as stipulated ın pro- 
viso to Sec 9-A There is no question of any award 
in the present case prior to the award passed and 
is under challenge now It 1s to be considered 
whether the change has been effected ın pursu- 
ance of any settlement. The learned counsel for 
the second respondent relied upon the definition 
of'settlement' contained in Sec 2(p) of the Act to 
contend that the word settlement as defined under 
the Act meansa settlement arrived at in the case of 
conciliation proceedings and includes a written 
agreement between the employer and the work- 
men as in this case I am afraid, I cannot counte- 
naneesucha plea inasmuch asa settlement to have 
the benefit of proviso (a) to Sec.9-A should be a 
settlement binding on the worker or group of 
workers concerned This is made clear by the 
definition contained in Sec 2(p) itself when it 
States that ın respect of settlement or agreement 
otherwise than in the course of conciliation pro- 
ceedings itshould besuch an agreement which has 
been signed by the parties thereto in such manner 
as may be prescribed and a copy forwarded as 
contemplated therein to the competent authori- 
tes Consequently, what stands excluded by the 
proviso is only a change effected pursuant to any 
settlement or agreement whether legally ren- 
dered binding or mutually agreed to and entered 
into between parties and, therefore, binding on 
the parties concerned. This 1s not such a case and 
consequently, the stand of the management that 
they need not comply with the provisions of Sec.9- 
A before calling upon the workers who are not 
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parties to the 18(1) settlement and on whom it is 
not binding, to complywith the terms of the settle- 
ment even when 1t amounts to a variation 1n their 
conditions of service cannot be countenanced 
The decision reported ın Binny Lid. v Presiding 
Officer and others, (1986)2 L L J 220, ofa learned 
single Judge of the Karnataka High Court relied 
upon for the management has no application to 
the case on hand. That was a case where the 
workmen and the management have reached a 
settlement in the course of conciliation supersed- 
ing the terms of an earlier settlement without 
issuing any notice of termination and in that con- 
text the learned single Judge expressed the view 
that the proviso (a) to Sec.9-A of the Act was 
attracted 
12. Equally untenable is the plea of the manage- 
ment that when the majority of the workers have 
thought fit to abide by the terms of thesettlement, 
afew members alone cannot be allowed to scuttle 
the implementation of the settlement and create 
disharmony in the establishment. The apprehen- 
sion 1s neither well founded nor reasonable It is 
not as though the management is helpless and 
nothing prevented the management to issue the 
notice under Sec.9-A and vary the conditions of 
service and thereupon take appropriate action in 
case of non-compliance of the conditions of serv- 
1ce. The failure to adopt this reasonable course 
provided forın the Statute itself cannot be used as 
a point in their favour. The view taken by me as 
above is also fortified by the observations of the 
Supreme Court found expressed at paragraph 7 of 
thedecision in M/s Tata Engineering and Locomo- 
tive Company Ltd. v. Their Workmen, (1981)2 
L.L.J.429. 1982 Lab LC. 1, ın the following terms: 
"There is no quarrel with the argument 
addressed to us on behalf of the workers that 
mere acquiescence in a settlement or its accep- 
tance by a worker would not make him a party 
to the settlement for the purpose of Sec 18 of 
the Act (vide Jhagrakhan Collenies (P) Ltd. v. 
G.C.Agarwal, (1975)2 S C R. 873 AIR. 1975 
S.C. 171, It is further un-questionable that a 
minority union of workers may raise an indus- 
trial dispute even if another union which con- 
sists of the majority of them enters into a 
settlement with the employer (vide: Tata Chenu- 
cals Lid. v. Workmen, (1978)3 S.C.R. 535 AIR. 
1978 S C. 828 But then here the company is 
not raising a plea that the 564 workers became 
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parties to the settlement by reason of their 
acquiescence in or acceptance of a settlement 
already arrived ator a plea that the reference is 
not maintainable because the Telco Union 
represents only a minority of workers. On the 
other hand the only two contentions raised by 
the company are: 
(1) that the settlement 1s binding on all mem- 
bers of the Sanghatana including the 564 
mentioned above because the Sanghatana was 
a party to it, and 
(11) that the reference is liable to be answered 
1n accordance with the settlement because the 
same ıs just and fair. - 
And both these are contentions which we fine 
fully acceptable for reasons already stated.” 
13. The learned counsel for the petitioners in 
rebutting the plea on behalf of the Management 
that with the finding of the Labour Court that the 
settlement is Just and reasonable and binding on 
all workers, 1t shall always be deemed to be posi- 
tion from its inception, thereby justifying recourse 
to action under Standing Order 17(3)(a) for dis- 
obedience, submitted that in a matter like this 
where thedeclaration by the Labour Court has the 
effect of creating a misconduct entailing penal 
action, no retroactive force or effect could be 
given to the finding and that if at all it is only after 
the declaration by the Labour Court in the Award | 
that 1t may become binding upon the petitioners 
and the action taken ın the.present case at any rate 
cannot by any means be sustained or justified It 1s 
by now well settled that a subsequent interpreta- 
tion of a particular incident or fact in a particular 
manner may not be sufficient 1n law to constitute 
a misconduct or the basis or cause ofan action for 
analleged misconduct from a date anterior to the 
date of such declaration (vide A L.Kaira v. P E C 
India Ltd., (1984)2 L L J. 186 at 193) Hence, the 
fact that the Labour Court in the reference in 
question, found that the settlement is binding and 
also just and reasonable does not provide a legal 
basis or just and valid cause for ınvoking the 
Standing Order in question against petitioners 1 
to 9 and 11 and dismiss them from service for the 
alleged disobedience of lawful and reasonable 
orders of the Superior. 
14. The learned counsel for the petitioners finally 
argued that the Labour Court not only failed 
to consider the past record of service of the 
petitioners but also was unduly harsh in makingan 
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Observation that the workers have to suffer for 
their conduct. Regarding thescope and manner of 
exercise of powers under Sec 11-A of the Act, a 
Division Bench of this Court to which Iwasa party 
1n The Management of Engine Valves Ltd., Madras- 
16 v. The Presiding Officer, Labour Court, Madras 
and another, W.A. No 2311 of 1987 dated 27 11 1990, 
held as follows: 
*Having regard to the principles referred to 
above, we are of the view that the power and 
discretion conferred under Sec.11-A ofthe Act 
have to be exercised judicially and judiciously 
and that there should be sufficient indication 
ın the order itself of the fact that the Court 
exercising powers under Sec 11-A of the Act 
was aware of and alive to the norms and 
requirements of Sec.11-A of the Act The Court 
exercising powers under Sec 11-A of the Act 
after finding the misconduct to have been proved 
1s first obliged to advert itselfto the question of 
necessity or desirability to interfere with the 
punishment imposed by the management and, 
if the management could not justify the pun- 
ishment 1mposed thereafter 1t must consider 
the question as to the reliefthatis to be granted 
to theemployee Inso considering the relief to 
be granted, the Court has an obligation to 
consider whether the punishment imposed is 
disproportionate or shockingly severe to the 
charges held proved and if so whether a rin- 
statement has to be ordered or whether any 
other lesser punishment has to be imposed. A 
specific finding must be recorded whether ıt 
was expedient and proper to reinstate the 
employee or whether award of compensation 
in lieu of reinstatement will meet the require- 
ments and ends of justice of the case con- 
cerned ” 
In the light of my conclusion that the charge itself 
1s baseless and there was no contravention of the 
Standing Order in question, there is no need for 
me to deal with this question separately. 
15. For all the reasonsstated above, the 1mpugned 
Award cannot besustained in its entirety and that 
too in respect of petitioners 1 to 9 and 11. Conse- 
quently, the writ petition shall stand allowed ın so 
far as writ petitioners 1 to 9 and 11 are concerned 
and dismissed in respect of writ petitioners 10 and 
12. But in the circumstances ofthe case, there will 
be no order as to costs. 
B.S. 


Petition allowed in part. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- Srinivasan, J. 


S.A.No.1406 of 1980 Sth August, 1991. 
Rohayya Beevi and another ...Appellants 
v 
C.Varadarajulu Naidu (died) and others 

. Respondents. 


(A) Tamil Nadu Occupants of Kudıyıruppu (Con- 
fa ment of Ownership) Act (XL of 1971), Secs.3 and 
15-A - Occupant of Kudıyıruppu transferring his 
rights to others without previous sanction of Author- 
ised Officer - Ahenees cannot claim relief before the 
Civil Court on basis of such alienation 

(B) Tamil Nadu Occupants of Kudıyıruppu (Con- 
ferment of Ownership) Act (XL of 1971), Sec 15-A 
- Person comung to Court with case of title - Cannot 
rely on inconsistenctes in defendant's case - Has to 
establish ttle 

(C) Tamil Nadu Occupants of Kudıyıruppu (Con- 
ferment of Ownership) Act (XL of 1971), Sec.15- 
A(2) - Defendants alienating occupancy nghts with- 
out previous sanction of Authorised Officer - 
Altenee acquires no right - Defendants need not 
approach the Authorised ‘Officer to declare the 
ahenation null and void. 

Under Sub-sec (1) of Sec.15-A of Act XL of 1971, 
no occupant of Kudıyıruppu or his legal represen- 
tative is entitled to alienate the Kudiyiruppu or 
any portion thereof without the previous sanction 
of the Authorised Officer In the absence of such 
sanction the transferee under such alienation is 
not entitled to go before the Civil Court or a 
Tribunal or any other Authority and claim any 
relief on the basis of such alienation. Sub-sec.(2) 
provides for the Authorised Officer declaring the 
alienation. to be null and void on his getting 
information about such alienation effected with- 
out his prior sanction. Sub-sec.(2) does not mean 
that, though the Authorised Officer declares the 
ahenation to be null and void, the alienation is 
valid, for all other purposes and could be enforced 
through Court of law or a Tribunal or other 
authority. Oncethe prohibition under Sub-sec.(1) 
1s absolute ın that no occupant ofany Kudiyiruppu 
shall without the previous sanction ofthe Author- 
ised Officer alienate the Kudiyiruppu or a portion 
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thereof, ıt is not open to the'alienee under such 
prohibited alienation to get any relief from any 
authorily acting under law including the Civil 
Court. [Para 10] 
The plaintiff having come to court with a case of 
title is bound to establish thesame for getting the 
relief prayed for by him He ıs not entitled to rely 
on the so-called discrepancies or inconsistencies 
in the case set up by the defendants — /Para 12] 
There is no necessity for the defendants alienors 
to approach the Authorised Officer to get the 
alienation 1n favour of the plaintiff declared null 
and void Ifthe plaintiff wanted to have the aliena- 
tion validated, he or his vendor should have 
approached the Authorised Officer before the 
alienation was effected ın hisfavour [Para 15] 
Mrs.Prabha Sndevan for V Sridevan, for Appel- 
lants. 

A. Muthukumar, for Respondents 

The Court delivered by the following 
JUDGMENT-- Defendants 1 and 2 are the appel- 
lants herein. The first respondent, who died dur- 
ing the pendency of the appeal, filed the suit for 
partition and separate possession of his 19/24 
shares He claimed to have purchased under asale 
deed dated 22.9.1975 the shares belonging to 
Mohammed Ismail, Mohammed Yusuff, Moham- 
med Ibrahim, Ibramsa and Abdul Wahab. 
Mohammed Yusuff is the son of Kasim Rowther, 
who, according to the plaintiff, had half share in 
the property. The other half share was belonging 
to Yacoob Rowther, the brother of Kasim Rowther., 
and on Yacoob's death, the devolved on his wife 
and children. According to the plaintiff, except the 
defendants, the other heirs of Yacoob Rowther 
joined the sale deed dated 22 9.1975, which was 
executed by Kasim Rowther's son Mohammed 
Yusuff. 

2. The defendants, who are Yacoob Rowther’s 
wife, daughters and son, resisted the suit mainly 
on the ground that the property belonged to the 
defendants exclusively as their Kudiyirüppu. 
According to the defendants, the other heirs of 
Yacoob Rowther and the heirs of Kasim Rowther, 
did not have any right in the Kudıyiruppu as they 
were not in possession. It 1s not necessary to set 
out elaborately the defence raised by the defen- 
dants ın the written statements. 

3. The plaintiff for the purpose of proving his title 
relied on a sale deed ın his favour executed on 
22.9 1975 and the proceedings in an earlier suit 


O S No 293 of 1965 on the file of District Munsif, 
Sirkali, instituted by one Govindarajulu Naidu 
against Yacoob Rowther and others As regards 
the sale deed dated 22 9 1975 that was executed 
just three months prior to the filing of the present 
suit and it will not ın any way help the plaintiff to 
claim title against the defendants unless he proves 
the title of his vendors. The earlier proceedings 
generated in the suit by Govindarajulu Naidu 
against Yacoob Rowther and others for recovery 
of possession 1n O S No 293 of 1965 on the file of 
the District Munsıf, Sırkalı. The defendants therein, 
and in particular Yacoob Rowther, who was the 
third defendant, claimed that they were entitled to 
the benefits of the Tamil Nadu Occupants of 
Kudıyıruppu (Protection from Eviction) Act 
XXXVIII of 1961 and the suit for possession was 
not sustainable. 

4. The trial Court upheld the said plea and dis- 
missed the suit The finding on the relevant issue 
was that defendants 1 to3 1n that suit were agricul- 
turists or agricultural labourers and their princi- 
pal means of livelihood was agriculture and they 
were entitled to the benefits of Tamil Nadu Act 
XXXVIII of 1961 There was an appeal in the Sub 
Court, Mayuram, which ended 1n dismissal The 
plaintiff preferred S A.No.1539 of 1971 1n this 
Court, which was dismissed on 19.3.1974. The 
Judgments in the prior proceedings are marked as 
Exts A-2, A-4 and A-3 respectively. 

5. Thus, it 1s clear that the persons under whom the 
plaintiff claimed title were found entitled to the 
benefits of Act XXXVIII of 1961 and they were 
not the absolute owners of the property. The 
plaintiff cannot, therefore, claim that his vendors 
had independent ttle to absolute ownership of 
the property. 

6. Act XXXVIII of 1961 conferred protection on 
Kudiyiruppudars from eviction of their Kudıyırup- 
pus. That Act did not,deal with ownership of 
Kudiyiruppu In fact, the Act contained provi- 
sions enabling the owner of the land to seek evic- 
uon of the occupants of Kudıyıruppu by initiating 
proceedings by-applying to the Authorised Offi- 
cer. If the Act had continued to be in force, the 
vendors of the plaintiff would not have had any 
title to the land to be conveyed to the plaintiff in 
the suit ' 
7. The vendors of the plaintiff conveyed owner- 
ship to the plaintiff only on the footing that they 
were theowners ofthe land. That could be onlyon 
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the basis of vesting of the Kudıyıruppu in them 
under Sec.3 of the Tamil Nadu Occupants of 
Kudıyiruppu (Conferment of Ownership) Act (XL 
of 1971). There was no other basis on which the 
vendors of the plaintiff could have conveyed title 
to the plaintiff under Ex.A-1. 

8. Though the contention of the defendants is that 
the vendors of the plaintiff had no right to the 
Kudıyıruppu as such and the defendants are the 
only persons ın whom Kudıyiruppu vested under 
Act XL of 1971, ıt is unnecessary for the purpose 
of this appeal to consider that claim Once it 1s 
clear that the plaintiff claims under certain per- 
sons, who could have title only under Act XL of 
1971 and not otherwise, the question of grant of 


any relief to the plaintiff ın the present proceed- . 


ings should be considered only in relation to the 
provisions of the said Act. 
9.Itshouldalso be mentioned nowthat the defini- 
tions of “agrıcultural labourer”, "agricultural land”, 
“agriculturist” and “Kudiyıruppu? as found in Act 
XXXVIII of 1961 are the same as of the expres- 
sions ın the latter Act XLof 1971 Sec3of Act XL 
of 1971 vests 1n the agriculturist or agricultural 
labourer, who was occupying and Kudıyıruppu on 
the 19th June, 1971, e1theras tenant oras licensee, 
the ownership of such Kudıyiruppu free from all 
encumbrances. Sec 15-A of Act XL of 1971 reads 
as follows, in so far as ıt is relevant for the purpose 
of this case 
“(1) Notwithstanding anything contained ın 
Sec.3 (or Sec 3-A) no occupant of Kudıyıruppu 
in whom the Kudıyıruppu or the superstruc- 
ture has vested under Sec.3 (or the Kudıyıruppu 
deemed to have vested under Sec 3-A) and no 
heir or legal representative of such occupant 
shall, except with the previous sanction of the 
authorised officer, sell, mortgage, lease or 
otherwise alienate the whole or any portion of 
such Kudıyiruppu of süperstructure within a 
period of ten years from the date of the com- 
mencement of this Act. 
(2) Where it 1s noticed or any information has 
been received that any alienation has been 
made in respect of any Kudiyıruppu or super- 
structure in contravention of Sub-sec (1), the 
authorised officer may, after notice to the 
‘occupant of the Kudiyiruppu and other per- 
sons affected by such alienation and after such 
enquiry as he thinks fit to make, by an order, 
declare the alienation to be null and void, if he 
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find that the alıenatıon has been made ın contra- 
vention of the said Sub-sec.(1), and on such 
declaration, the Kudıyiruppu or the super- 
structure shall, as penalty, be forfeited to, and 
vest in the Government free from all encum- 
brances ” 
10. Under Sub-sec (1) of Sec.15-A of Act XL of 
1971, no occupant of Kudıyiruppu or his legal 
representative, 1s entitled to alienate the 
Kudıyıruppu or any portion thereof without the 
previous sanction of the Authorised Officer. In 
the absence of such sanction, the transferee under 
such alienation is not entitled to go before the 
Civil Court or a Tribunal or any other Authority 
and claim any reliefon the basis ofsuch alienation. 
Sub-sec.(2) provides for the Authorised Officer 
declaring the alienation to be null and void on his 
getting information about such alienation effected 
without his prior sanction Sub-sec (2) does not 
mean that, though the Authorised Officer 
declares the alienation to be null and void, the 
alienation is valid for all other purposes and could 
beenforced through court of law or a Tribunal or 
other authority. Once the prohibition under Sub- 
sec.(1) is absolute in that no occupant of any 
Kudıyıruppu shall without the previous sanction 
ofthe Authority Officer alienate the Kudıyıruppu 
or a portion thereof, it is not open to the alienee 
under such prohibited alienation to get relief from 
any authority acting under law, including the Civil 
Court 
11. Hence the plaintiff has to fail even on the basis 
of his own case From the documents produced by 
the plaintiff, ıt 1s clear that the only title that the 
plaıntıff could put forward is the title of their 
vendors as occupants of Kudiyiruppu in whom the 
ownership of Kudıyıruppu had vested by virtue of 
Sec3 of Act XLof 1971 The alienation in favour 
of the plaintiff was not effected admittedly after 
thesanction of the Authorised Officer The trans- 
fer was without the previous sanction of the Offi- 
cer. Hence, the plaıntıffıs not entitled to claim any 
relief on the bass of such transfer. 
12. Learned counsel for the respondents contends 
that the defendants have come forward with dif- 
ferent inconsistent versions 1n the written state- 
ment and they are not entitled to claim that the 
property isa Kudıyıruppuor that the provisions of 
Act XL of 1971 would apply to the said property. 
The plaintiff, having come to court with a case of 
ttle, ıs bound to establish the same for getting the 
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relief prayed for by him. He 1s not entitled to rely 
on the so-called discrepancies or inconsistencies 
in the case set up by the defendants. 

13. It is next contended by learned counsel that in 
the earlier proceedings which culminated in 
S.A.No.1539 of 1971, the Court had to consider 
the righís of parties only under Act XXXVIII of 
1961 and that would not lead to the conclusion 
that Act XL of 1971 would apply to the present 
case. There 1s no substance in this argument I 
have already pointed out that under Tamil Nadu 
Act XXXVIII of 1961 the provision related only 
foreviction of theoccupant from the Kudıyıruppu 
andit had nothing to do with the ownership If Act 
XL of 1971 had not been passed, the vendors ofthe 
plaintiff could not have conveyed any right to the 
plaintiff ın the property Hence the claim of the 
plaintiff could be only on the basis of the provi- 
sions of Act XL of 1971. 

14. It is next contended that the defendants have 
not obtained any patta under the Kudıyıruppu Act 
and the contention of the defendants is that no 
person is entitled to patta under the Kudıyıruppu 
Act and that they are not entitled to claim the 
benefits of thesaid Act. This is nota case in which 
the defendants claim the benefit of Tamil Nadu 
Act XL of 1971, but this is a case 1n which the 
plaintiff's suit has to fail because of the provisions 
of Act XL of 1971. The prohibition contained in 
Sec.15-Aof Act XLof 1971 prevented the vendors 
ofthe plaintiff from effecting any alienauon with- 
out the prior sanction of the Authorised Officer. 
Hence the alienation in favour of the plaintiff did 
not confer any titleon him, which could be worked 
out ın a court of law. 

15. It is also argued that the remedy of the defen- 
dants, 1f at all, is to go before the Authorised 
Officer under Sec.15-A of Act XL of 1971 and get 
the alienation in favour of the plaintiff declared 
null and void. I have already dealt with this aspect 
of the matter when I referred to the provisions of 
Sec.15-A(1) and (2). There is no necessity for the 
defendants to approach the Authorised Officer. If 
the plaintiff wanted to have the alienation vali- 
dated he or his vendor should have approached 
the Authorised Officer before the alienation was 
effected in his favour. 

16. In the result, the conclusion of the trial Court 
that Ex.A-1 did not convey any title to the plaintiff 
IS correct and the reversal of the yudgment of the 
trial Court by the appellate Court is erroneous 


The second appeal is allowed, the judgment and 
decree of the Subordinate Judge, Mayuram in 
AS No 68 of 1978 are set aside and the judgment 
and decree of the District Munsif, Sirkali in 
O.S No 309 of 1975 are restored. The parties are 
directed to bear their respective costs throughout. 


BS 


Appeal allowed. 


INTHEHIGH COURTOFJUDICATURE AT 
MADRAS. 


Present:- Dr.A S Anand, CJ and Raju, J. 
W A Nos 421 to 423 of 1990 7th February, 1991. 


Andhra Civil Construction Company represented 
by its Managing Partner, B. Hanumantha Rao 
. Appellant 

v 
The Government of India, represented by its 
Secretary, Ministry of Shipping and Transport, 
Transport Bhavan, New Delhi and others 

.. Respondents. 


(A) Constitution of India (1950), Arts 19(1)(g) and 
226 - C.B I enquiry into certain matters in connec- 
tion with construction work entrusted to and being 
executed by pentioner ın deepening of Bharathi Dock 
in Madras Port - C.B I recommending banning of 
business with petitioner - Advice a mere recommen- 
dation made in an inter-departmental correspon- 
dence - Cannot gwe rise to petitioner to move for 
quashing the recommendation 

(B) Constitution of India (1950), Art. 226 - Contract 
Act (IX of 1872), Secs.3 to 6 - Port Trust Board 
merely passing resolution granting contract to peti- 
toner - Proceedings not communicated to petitioner 
- Proceedings disclosed in court in pending litigation 
- Disclosure does not amount to communicating 
orders to the petitioner - There ıs no concluded 
contract - It does not confer justiciable right on 
petitioner to be awarded the contract. 

(C) Constitution of India (1950), Art 226 - Trust 
Board rejecting all tenders including that of peti- 
tioner - Considerations that would weigh with court 
in interfering with the decision. 

(D) Constitution of India (1950), Arts.32 and 226 - 
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Termination of contract by the Government or a 
State undertaking - Extent of challenge to, in Court 
- Petitioner sustaining monetary loss by such termu- 
nation - It can approach court in writ jurisdiction 

The petitioner in three writ petitions is the appel- 
lant ın three writ appeals. The appellant (peti- 
tioner) is a civil engineering firm having its regis- 
tered office at Madras. During 1979, the Tuticorin 
Port Trust invited tenders for deepening the 
approach channel measuring 1400 Mts. from 27 
feet to 30 feet. The channel was divided into two 
portions: (1) Reach from Ch.00 Mts. to 525 Mts. 
and from 1050 Mts to 1400 Mts. was allotted to 
the appellant. (11) Reach from Ch.525 Mts. to 1050 
Mts was allotted to the Dredging Corporation of 
India. Work orders were issued to them. The 
appellant completed the deepening of the 
approach channel from Ch.00 Mts. to 475 Mts. 
and from Ch.1050 Mts. to.1400 Mts. The Dredging 
Corporation of India could not do its work 
because of the presence of rocks Even the appel- 
lant could not undertake to execute the work from 
Ch.475 Mts. to525 Mts. The Trust decided to have 
the balance of work entrusted to the Dredging 
Corporation of India carried out through other 
agencies. Tenders were called for. The Tender 
Committee was of the opinion that the appellant 
could be allotted the work. After some correspon- 
dence the Ministry of Shipping permitted the 
Trust Board to take a decision In so far as the 
uncompleted work of the appellant was concerne. 
a notice was issued to it ınvokıng the forfeiture 
clause ın the contract. In the meanwhile, the 
Directorate of Surface Transport brought to the 
notice of the Port Trust that a case had been 
registered by the C B.I. against the appellant in 
connection with the construction work entrusted 
to and being executed by the appellant relating to 
the deepening of the Bharathi dock 1n Madras 
Port 'The C B.I. concluded its investigation and 
sent a report advising the Ministry of Shipping to 
recommend banningof business dealings with the 
appellant The appellant filed W.P No.13234 of 
1987 alleging violation of Art.19(1)(g) of the 
Constitution of India and seeking to quash the 
report of the C B I. The Tuticorin Port Trust, in 
the meanwhile on 30 1.1988 informed the appel- 
lant that all the tenders received ın pursuance of 
its notice dated 9 12.1983 stood discharged The 
appellant thereupon filed a wnt petition W P.No.916 
of 1988 praying for the issue ofa writ of certiorari- 
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fied mandamus to quash the said proceedings. By 
a communication dated 5.2 1988, the appellant 
was informed that 1n view of the forfeiture notice 
dated 18 8 1986, the site had been taken over on 
421988 thereby expelling the appellant. The 
appellant filed another W P.No.4174 of 1988 seek- 
ing to quash the proceedings. All the three peti- 
trons were dismissed by the learned single Judge 
who heard them. In three writ appeals, it was 
contended, (1) that no effect could be given to the 
recommendation of the C.B.I. (2) that the appel- 
lant was entitled to claim a right to the grant ofthe 
contract as the Board had passed a resolution 
accepting his tender, (3) that the action of the 
Trust Board was arbitrary and perverse and (4) 
that the appellant had suffered financial loss due 
to the invoking of the forfeiture clause Rejecting 
all the contentions, 
Held - Thecourt is of the view that indisputably, as 
on date, there are no specified orders passed by the 
second respondent or by any other competent 
authority, black-listing the appellant directing the 
banning of business dealings with them and is only 
a fanciful apprehension, without any basis, on the 
part of the appellant to presume that on the basis 
of the advice of the C.B.L, the Government of 
India as well as the other Port Trust Authorities 
are avoiding having any business dealings with 
them or are not allowing the appellant to partici- 
pate in tenders floated by the various Port 
Authorities No specific grievance with reference 
to even one particular instance has been brought 
to the notice of the court, let alone substantiated 
and the instance pleaded with reference to the 
third respondent (Madras Port Trust) has been 
explained in detail and it has been demonstrated 
that the apprehension of the appellant was with- 
out any basi$ and was unreasonable. Having 
regard tothe fact that the advice that was sought to 
be quashed ın the writ petition 1s nothing but a 
mere recommendation of an investigating agency 
made ın an inter-departmental correspondence 
which proprio vigor has no operative force or law- 
ful effect or binding impact to the detriment or 
prejudice of the appellant. There is no reason to 
interfere with the conclusion ofthe learned single 
Judge that W.P.No.13234 of 1987 1s premature 
and cannot be sustained at all at this stage. 
[Paras 24 and 25] 
The consideration of the question whether the 
appellant is entitled to claim that a right to the 
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grant of the contract had accrued in its favour on 
the Board merely passing the resolutions without 
either communicating the acceptance of the ten- 
der or issuing any work order thereafter to the 
appellant will also necessitate consideration of 
another aspect as to the extent to which the appel- 
lant can take advantage of the disclosure of the 
proceedings of the Board in the Court ina pending 
litigation where such proceedings had not been 
admittedly communicated ın due couse officially 
to the appellant. In the opinion of the court, for 
what follows, such resolutions or disclosure ın the 
court cannot be construed to bean order formally 
communicated to the party which may create any 
right 1n that party. In law, 1n a matter like this, a 
contract is formed by making of an offer and the 
acceptance of the offer for consideration. Accep- 
tance to bring 1nto existence a contractual rela- 
tionship cannot besaid to be complete unless and 
until the same has been communicated to the 
offeror. In other words, the formation of the 
intention 1s not enough and external manıfesta- 
tion ofthe same by an explicit act of communica- 
tion to the other partyıs an essential ingredient to 
make the contract complete and irrevocable since 
before that it shall always be within the rights of 
the offeree to go back or withdraw from the con- 
tractual commitment. A reading of Secs 3 to 6 of 
the Indian Contract Act, 1872 will substantiate 
the above indisputable position of law and illus- 
tration (c) to Sec.4as well as Sec.5 and the illustra- 
tions contained therewith making it amply clear 
that the acceptor is entitled to revoke his accep- 
tance at any time before the communication of the 
acceptance becomes complete as against him and 
the communication of an acceptance can be said 
to have been made only when the acceptor intends 
by an act of the acceptor to communicate the 
acceptance to the other party in the normal course 
andsuch communication comes to the knowledge 
of the proposer through such communication In 
this case, it is found that 1n law, a firm contract 
‘could not be said to have come into existence 
merely on the passing of the r@solution or as 
already held on account of their disclosure 1n the 
Court proceedings onan carlıer occasion The fact 
that periodically the appellant was admittedly 
extending the period of validity of the tender 
even thereafter will also go to show that the par- 
ties never proceeded as though a contract had 
come into existence. So far as the instant case is 


concerned, it 1s not ın dispute that neither the 
resolutions of the Port Trust dated 28 5.1985 and 
30 8 1986 had been duly communicated to the 
appellant nor even any intimation of such resolu- 
tions had been sent to it with the object of or 
intention of communicating the so called accep- 
tance at any tıme. Admıttediy no work order has 
been issued to the appellant on the basis of the 
said resolutions The copies of those resolutions 
apparently came to be known when thesame were 
produced ın the earlier proceedings before this 
Court and the Supreme Court as well as 1n the 
course of the current proceedings. They were never 
communicated to the appellant with the intention 
of communicating the acceptance of the Port Trust 
of the tender submitted by the appellant. In view 
of the above fact situation, the court 1s unable to 
agree that the appellant acquired any right, much 
less a vested right, to the award of the contract in 
question in their favour only on the basis of the 
non-communicated resolutions referred to supra. 
On the other hand, the appellant had been only 
communicated an order of rejection pursuant to 
the resolution of the Board of Trustees dated 
29 1.1988. Consequently, the appellant cannot claim 
any rights based on the earlier resolutions of the 
Board The disclosure of the resolutions 1n the 
courseofthecourt proceedings cannot beequated 
with the communication of an acceptance of the 
Offer so as to constitute a contract or bring into 
existenceany contractual relationship for sustain- 
ing a clarm justıcıable ın law. Consequently, the 
Court 1s not persuaded to agree with the submis- 
sion on behalf of the appellant that a legally en- 
forceable contract can be spelt out either on the 
basis of the stand taken in the counter affidavits in 
the earlier proceedings or on the basis of the non- 
communicated resolutions. /Paras 27, 28 and 30] 
The Port Trust was not bound to accept the tender 
of the person who offered the highest amount and 
ifthe Government rejected all the bids madeat the 
auction it cannot involve any violation of Art.14 or 
Art 19(1)(g) of the Constitution of India. Unless 
the conditions of the tender contained any stipu- 
lation that the highest bidder would be or shall be 
accepted, a person who gave a higher tender has, 
ın law, no right to have the said tender accepted 
only on that account It cannot be disputed having 
regard to the peculiar tender conditions erc., that 
the Board of Trustees alone was enutled to decide 
whether the highest tender should be accepted or 
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whether fresh tenders should be invited. Unless 
the decision can be considered to be so unreason- 
able or perverse that no reasonable person could 
arrive at such decision, the same could not be 
called ‘arbitrary’. Indeed judicial scrutiny of the 
decision taken either not to give a contract or 
reject all tenders, ıs not completely ruled out and 
a person aggrieved is entitled to invoke the writ 
jurisdiction to question a decision if it 1s arbitrary, 
perverse or suffers from any other similar vice Of 
course, there 1s an initial presumption (even though 
rebutable) that the action of a public authority 1s 
reasonable and in public interest and ıt 1s for the 
person challenging its validity to show that the 
action is unreasonable, arbitrary or contrary to the 
professed norms and the burden is rather a heavy 
one. The same will be the position even when a 
challenge 1s made on the ground that the action 
taken was for a collateral purpose or mala fide 

Courts do not, in the course of judicial review of 
action of the competent constituted authority 
substitute its own decision on the ground that the 
decision which appealed to the authority 1s not the 
best or that the decision of the authority 1s not a 
feasible means of achieving the objectives or that 
ıtcould have adopted a different course which may 
have been better and the hke reasons, Judicial 
review, as has often been held, is not ordinarily 
concerned with the decision but only with the 
decision making process. On account merely of 
the fact that two reasonable conclusions are pos- 
sible,the Courts do not discard the oneview taken 
by duly constituted competent authority bona fide 
and substitute the other view. The reasonableness 
or otherwise of a decision has to be judged having 
regard to. the totality of the circumstances, the 
subject matter 1n question and the peculiar needs 
or necessity depending upon the exigencies of the 
situation. The records disclose a meticulous con- 
sideration and analysis of the matter in the proper 
perspective, taking into account only what could 
beconsidered tobe relevant. This becomes appar- 
ent from a bare perusal of the minutes of the 
discussion and the resolution. The note submitted 
to the Board, no doubt, seems to have taken 
into account the communication dated 12.1 1988 
received from the Government of India. Even if it 
is to be assumed that ıt was after taking into con- 
sıderation the above advice of the Government of 
India that the Board rejected all the tenders, no 
exception could be taken to the decision of the 
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Board, as the reasons which really weighed with 
the Board cannot be said to be either arbitrary or 
so unreasonable that no reasonable person Or 
body of persons could have arrived at. The reasons 
-were relevant and not extraneous at all The court 
ıs of the opinion that having regard td the stakes 
and the public interest involved, the powers of the 
Government of India as the Supervising and 
Controlling Authority of the Port Trusts in India, 
the nature of the powers exercised by the Port 
Trusts and the peculiar facts and circumstances of 
the case, no objection ın law can be taken to the 
competency of the Government of India to give 
the said advice to the Tuticorin Port Trust The 
reasons which weighed with the Board of Trustees 
have relevance and sufficient nexus to the object 
and the ultimate decision taken by the Board. On 
a careful consideration of the material placed 
before the court, and the reasons which weighed 
with the Board of Trustees in resolying to reject all 
the tenders, ın the opinion Of the Court, the deci- 
sion of the Board cannot be considered or con- 
demned to be so unreasonable as to be called 
arbıtraryor mala fide. The factors such as the long 
lapse of time, the impact of changed conditions 
and situation pointed out by the Government of 
Inda, the prevailing and governing economic factors 
viz, the rates as well as the revised offers made 
subsequent to the tenders in question were all 
relevant for the purpose of considering the rejec- 
tion ofall existing tenders. The offer of the appel- 
lant itself during the course of the proceedings 
before the learned Single Judge as well as before 
this Court to further reduce their rates and even 
the willingness expressed to waive the provision 
for escalated rates is not a matter which can be 
considered by this Court in exercise of its jurisdic- 
ton under Art.226 of the Constitution of India. 
[Paras 29, 31 and 33] 
The right to execute the work and receive remu- 
neration therefor arises from thé terms and condı- 
tions of the contract duly executed between the 
parties and the writ jurisdiction under Art.226 of 
the Constitutiomof India 1s not intended to facili- 
tate avoidance of the obligation voluntarily 
incurred. The question as to the extent, a termina- 
tion of a contract by the Government or a State 
undervaluing can be challenged before a Court in 
proceedings under Art.226 or Art.32 of the Con- 
stitution of India has been the subject matter of 
consideration m a catena of cases before the apex ` 
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court as well as this Court. The case law on the 
subject has been extensively reviewed, by a Divi- 
sion Bench of this Court reported in Shaikh 
Mohammed Rowther and Co. (P) Ltd. v K.P V.V. 
The Shipping Corporation of India, 1987 Writ L R 
638. Even ıfitıs assumed for the sake of argument, 
though no such assumption is made, that the 
appellant has suffered some financial loss due to 
the invoking of the forfeiture clause even arbitrar- 
ily, it ıs for the appellant to work out its remedies 
before the ordinary Civil Court or by means of an 
arbitration proceedings as contemplated under its 
contract but resort to the proceedings under Art 226 
of the Constitution of India is inappropriate and 
ill-conceived. The learned Single Judge was right 
in rejecting the challenge to the action of the Port 
Authorities 1nvoking the forfeiture clause ın the 
case in the writ proceedings and this Court is 
unable to take a view different than the one taken 
bythe learned single Judge. [Para 35] 
Cases referred to: 

Erustan Equipment and Chemicals Ltd. v State of 
West Bengal, A.I.R. 1975 S.C 266: (1975) SC C. 
70; Bachhıttar Singh v. State of Punjab, A IR 1963 
S C. 395; State of Bihar y Kripalu Shankar, A I R 
1987 S.C 1554:1987 CrLL.J. 1860: (1987)38 C C. 
34: (1987) S.C.C. (CrL) 442: (1987)2 S.C J 656, 
Chokhant International Ltd. v. Board of Trustees of 
the Port of Madras, 1987 Writ L.R. 529; The State of 
U.P. v. Vijay Bahadur Singh, A.I.R. 1982 S.C. 1234 
(1982)2 S.C.C 365; Shaikh Mohammed Rowther 
and Co. (P) Ltd. v. KP.V.V. The Shipping Corpora- 
tion of India, 1987 Wnt L.R. 638; Mahabir Auto 
Stores v. Indian Oil Corporation, (1990)3 S C C. 
752 

Appeals under Clause 15 of the Letter Patent 
against the Order of Bakthavatsalam, J., dated 
28.3.1990 and made in the exercise of the Special 
Original Jurisdiction of the High Court in 
W.P.Nos.916 of 1988, 4174 of 1988 and 3234 of 
1987 respectively presented under Art.226 of 
the Constitution of India to issue writs of certi- 
orarified mandamus, calling for the records of the 
respondents, culminated in Letter EDCC7/DB/ 
F.59-1/1988, dated 30.1.1988 issued by the second 
respondent and quash the same and direct the 
respondents to issue work order to the petitioner 
company for Balance Dredging of Approach 
Channel between 525 to 1050 metres - Minus 
10.98 metres in the Tuticorin Port Trust erc 
S.Govindaswaminathan, Senior Counsel, for 
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N S Sivam and G Anbumanı, for Appellant. 

P Narasımhan, Senior Central Government Stand- 
ing Counsel, for Respondent No 1. 
R.Krishnamurthy, Senior Counsel, for 
M Venkatachalapathy and S M Loganathan and 
B Sııramulu, for Respondent No 2. 

S Jayakumar, for Respondent No.3. 

The Judgment of the Court was delivered by 
Dr A S Anand, C.J.:- These appeals are directed 
against a common Judgment of a learned single 
Judge dated 28.3.1990 dismissing W.P.Nos.12324 
of 1987; 916 of 1988 and 4174 of 1988. 

2. The appellant in all the three writ appeals is the 
unsuccessful writ petitioner, M/s.Andhra Civil 
Construction Company-a Civil Engineering Firm 
having its Registered Office at Madras. from a 
perusal of the pleadings of the parties, it tran- 
spires that during 1979, the Tuticorin Port Trust, 
with a view to deepen the approach channel at 
Tuticorin Port from 27’ to 30’, invited tenders for 
deepening the approach channel measuring 1400 
Mts Work was allotted to two contractors ın 
December, 1979 witha view to have the deepening 
work executed expeditiously. The channel was 
divided into two portions and (1) Reach from 
Ch 00 Mts to 525 Mts. and from Ch.1050 Mts. to 
1400 Mts. was allotted to the appellant and (ii) 
Reach from Ch 525 Mts. to 1050 Mts was allotted 
to Dredging Corporation of India Ltd , (hereinaf- 
ter called the D.C I) Work orders were accord- 
ingly issued to the appellant as well as D C.I. The 
appellant completed the deepening of the 
approach channel between Ch.00 Mts. to 475 Mts. 
and from Ch.1050 Mts. to 1400 Mts. However, 
D.C. could not do any subsequential work 
because of the existence of some rock in the por- 
tion for which the work had been allotted to them. 
Even the appellant could not, for the same reason 
undertake to execute the work from Ch.475 Mts. 
to 525 Mts. Efforts made by the Development 
Adviser (Ports) and the Chairman, Tuticorin Port 
Trust did not yield any constructive result with 
regard to the further progress of the work by 
D.C I. and consequently, the Tuticorin Port Trust 
decided to have the balance of the work entrusted 
to D.C.I carried out through other agencies 

3. The Tuticorin Port Trust called for tenders on 
9.12 1983 for the balance of the work in Reach 
from Ch.525 Mts. to 1050 Mts. awarded to and 
abandoned by D.C I. stipulating a period of 12 
months for the completion of the work. Pursuant 
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to the said invitation, three contractors, (1) M/s 
Asia Foundation and Construction Ltd , Bombay 
(hereinafter referred to as M/s AFCons (11) D CI 
and (ın) the appellants submitted their tenders 
which wereopened on 18 2 1984. A belated tender 
from another party, viz , M/s Dredging Consor- 
tium of India B.V , Holland appears to have been 
received on 2.3.1984 The tenders were placed for 
the consideration of a Tender Committee, consti- 
tuted as required by the procedure for that pur- 
pose. The Tender Committee, after considering 
the tenders and after getting further details and 
clarifications, submitted ıts report on 17 7 1984 
with the following recommendations 
*(a) Though the offer of M/s Dredging Con- 
sortium was received later, to negotiate with 
them as their offer was attractive both 1n terms 
oftime and money subject to the availability of 
Foreign Exchange, 
(b) Incase the above was not possible to call for 
"fresh tenders including foreign firms after getting 
foreign exchange sanctioned by the Govern- 
ment; 
(c) Incase Foreign Exchange was not available 
to get the balance work done through one of 
the Indian Contractors who have quoted for 
the work " 
4. So far as the three Indian Contractors who has 
submitted their tenders are concerned, the Ten- 
der Committee was of the opinion that the appa 
lant firm, with an evaluated completion time'of 
twenty-one months (including tolerance quan- 
tity), had an edge over D.C.I. who had given 27 
months as the completion time The Tuticorin 
Port Trust, therefore, initiated proposal on the 
recommendation of the Tender Committee In 
the meantime, it transpires that the foreign firm 
gave a post-tender escalation of their offer and on 
that account, it lost its competitiveness. While 
dropping thesaid offer, a consolidated proposal in 
line with the recommendation made by the Ten- 
der committee was sent to the concerned Ministry 
inthe Government of India in September, 1984, to 
explore the possibility of securing the required 
foreign exchange to enable the Port Trust to call 
fora global tender or, otherwise, to allot the work 
to the Indian contractors. Having somehow 
acquired knowledge about the recommendation 
of the Tender Committee, the appellant appears 
to have initiated a. proposal for purchase and 
import of a Dipper Dredger to undertake the 
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dredging work 1n time The appellant appears to 
have also thought of using the imported machin- 
ery for completing the balance of the work which 
was already with them (Ch 475 Mts. to 525 Mts ) 
The Port Trust appears to have, after considera- 
tion of various aspects resolved to allot the tender 
to the appellant after the proposal was placed 
before the Board of Trustees, by the resolution 
dated 28 5 1985, based on the majority decision of 
the Board of Trustees. The Board of Trustees 
appears to have taken note of the terms and con- 
ditions regarding the actual acceptance of the 
tender and the non-availability of the requisite 
foreign exchange for calling global tenders 

5. While the Tuticorin Port Trust was taking 
action to implement the decision of the Board to 
award the work to the appellant, a communication 
seems to have been received from the Ministry in 
1985, calling for para-wise comments of the Port 
Trust on a, representation said to have been 
received by the Ministry. The Port authorities, 
while furnishing the report to the Government, 
also sought for primal clearance of the Govern- 
ment for implementing the decision of the Board 
1n the face of the representations received by the 
Ministry After further correspondence and dis- 
cussions with the Ministry, the possibilities of 
D CI itself commencing the work appears to 
have been considered in a meeting and it was 
found that the said Corporation was reluctant to 
undertake the work. When the matter was under 
correspondence with the Ministry, M/s.AFCons 
appears to have offered a rebate 1n stages from 
20% to 30% It was considered that the said offer 
could not be considered otherwise than as a fresh 
offer if necessary, by calling for fresh tenders and 
the same was not considered It was at this stage 
that a communication dated 19.6 1986 was 
received from the Ministry by the Port Trust, 
permitting it to take a decision on the merits of the 
case and to award the contract. The members of 
the Board were required to be informed accord- 
ingly 

6. While matters stood thus, so far as the existing 
contract with the appellantin respect ofthe execu- 
tion of the Balance work already given to them for 
dredging ın the end Reaches (Ch.475 Mts. to 525 
Mts ) though extension of time was granted in , 
October, 1985 upto 30 6.1986, no tangible action 
appears to have been taken by the appellant and 
this made the Port Trust to issue a notice dated 
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18 8.1986 invoking the forfeiture clause of the 
contract. In the meanwhile, the Directorate of 
Surface Transport brought to the notice of the 
Chairman, Tuticorin Port Trust that a case had 
been registered by the Central Bureau of Investi- 
gation against the appellant and some others in 
connection with the construction work entrusted 
to and being executed at that time, by the appel- 
lant, relating to the deepening of Bharathi Dockin 
Madras Port under the Madras Port Trust Onan 
enquiry from the Madras Port Trust, it came to be 
known that the CB.I. investigation was under 
progress at that point of time. The appellant sub- 
mitted their explanation on 21 8.1986, to the for- 
feiture notice and they also dealt with the ıncı- 
dents, which had given rise to the complaint by the 
Madras Port Trust to the C B.I. as also with regard 
to the report submitted by the Madras Port to the 
Ministry of Shipping about the alleged ırreguları- 
ties and the efforts made by the appellant tll 
then, to sort out those problems. The appellant 
requested the Port Trust that those alleged irregu- 
larıtıes committed by certain employees of the 
appellant need not stand as an 'impediment in 
their way for being awarded the work of balance 
work left out by D.C I ın the approach channel. 
The appellant also 1nformed the Tuticorin Port 
Trust that they propose to complete both the 
balance of work from Ch 475 Mts. to 525 Mts. as 
well as the work left undone by D CI for which 
tenders had been called for within 10 months from 
the date of the award of the work 

7. The subject-matter relating to the award of 
contract for the dredging work 1n approach chan- 
nelfrom Ch 525 Mts. to 1050 Mts upto 10-98 Mts. 
level was placed before the Board of Trustees of 
Tuticorin Port Trust for its consideration on 
30.8.1986 There seems to have been certain rep- 
resentation both against and for the grant of the 
contract to the appellant and the C.B I investiga- 
tion which was then pending also figured during 
the consideration The Board ultimately resolved 
by a majority to award the contract for the above 
work to the appellant subject however, to the 
condition that they agree, categorically in writing, 
to delete the clause relating to arbitration from 
the contract M/s AFCons filed W P.No 9648 of 
1986 while one of the trustees of the Board of 
Trustees, Mr T.M Stephen, filed W P No 9823 of 
1986 The precise prayer in the writ petitions, 
shorn of unnecessary details, was that the contract 


ın question be allotted in favour of M/s AFCons. 
The prayer was based on the allegedly low offer of 
M/s.AFCons even though the so-called lower of- 
fer had admittedly been made by M/s AFCons 
only after the tenders had been closed. M/s AFCons 
had not even appeared before the Tender Com- 
mittee meeting The pendency of the C.B I 
enquiry against the appellant was also put as a 
ground to seek the award of the contract in favour 
M/s AFCons in preference to that of the appel- 
lant Both the writ petitions were dismissed by a 
learned single Judge, by a common order dated 
24.12 1986 Writ appeals were filed against the 
judgment of the learned single Judge and both the 
writ appeals also failed and a further appeal before 
the Supreme Court in Special Leave Petition 
No 2578 of 1987 also failed on 14 4.1987. 
8. The Central Bureau of Investigation, 1n the 
meantime, ıt seems, concluded its investigation 
and senta lengthy report to the Vigilance Officer. 
Mınıstıy of Shipping, New Delhi In the conclud- 
ıng portion of the report, 1t advised. 
“While no action ıs recommended against A 17 
firm, the Ministry of Shipping may be advised 
to recommend banning of business dealings 
with the firm by the Ports Madras Port Trust 
should take action to recover Rs 1,01,220 50 
from A 17 firm ” 
On coming to know about the advice and recom- 
mendation of the C.B.I. and apprehending preju- 
dice and detriment to their business interests and 
prospects, the appellant filed W P No.13234 of 
1987 alleging violation ofthe principles of natural 
justice and Art 19(1)(g) of the Constitution of 
India It prayed for a writ of certioran seeking to 
quash the recommendation referred to supra ın 
the report dated 30 11.1986 It was averred in the 
affidavit filed ın support of the writ petition that 
because of the advice of the C.B I the pre-qualifi- 
cation application dated 24 12.1986 submitted by 
the appellant to the Chief Engineer, Port Trust, at 
Madras for consideration in respect of tenders for 
the Extension Container Terminal at Bharathi 
Dock of Madras Port had not been approved and 
even the tender forms were denied, thus prevent- 
ing the appellant to submit its tender for the said 
work and that the appellant apprehended similar 
treatment even in respect of the work of con- 
struction of a Naval Berth which was under con- 
templation of the Madras Port Trust. That apart, 
the appellant averred that ıt had entertained an 
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apprehension that the delay 1n awarding the dredg- 
ing work by the Tuticorin Port Trust, under con- 
sideration, was also due to the advice of the C.B.I 

The writ petition was resisted. 

9. The first respondent, Government of India, in 
their counter affidavit filed 1n certain miscellane- 
ous petitions in W.P.No.13234 of 1987, set out in 
detail the manipulations alleged to have been 
made by the appellant and highlighted the materi- 
als gathered by the Investigating Authority (C BI). 
It was, however, maintained that no instructions 
had been issued by the Government of India to the 
Madras Port Trust and the Tuticorin Port Trust, 
forbidding them from issuing tender forms to any 
company, including the appellant-company It was 
asserted that the C.B.I report was a confidential 
inter-departmental document, which could not be 
furnished to the appellant, that they were alive to 
the decision of the Supreme Court and the situ- 
ation that banning business dealings involved certain 
procedure to be followed. It was stated that the 
appellant had not been served with any notice to 
ban business with them and that the prayerin the 
writ petition could not be entertained at that 
juncture. 

10. The second respondent also filed a counter 
affidavit stating that the said respondent only 
discharged its statutory duties 1mposed by the 
Delhi Special Establishment Act and that the 
action of the authorities could not be stifled by 
ınstituting proceedings under Art.226 of the 
Constitution of India. It was maintained that the 
report ofthe C.B.I, submitted to another Govern- 
ment department regarding the result of its inves- 
tigation was not a proceeding against which writ 
can be issued. It was further stated that the inves- 
tigation revealed that the appellant along with 
several Madras Port Trust Officials, had fabrı- 
cated documents and made false claims and 
received payments in the name of the appellant 
and appropriated them and asserted that during 
the investigation it was revealed that the particu- 
lars of vehicles which were said to be “lorries” 
used for the transport of stones etc , were ın fact 
registered as two-wheelers. It was stated that 
the actions and activities of the appellant were 
found to be highly objectionable and, therefore, a 
recommendation had been made to consider the 
question of banning business apart from 
recovering the financial loss caused to the 
Madras Port Trust and that having regard to the 
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recommendatory and advisory nature of the 
report, the same could not be questioned through 
awrit petition filed under Art.2260f the Constitu- 
tion of India 
11. The third respondent also filed a counter- 
affidavit explaining the circumstances under which 
the complaint had been made to the C.B.I. regard- 
ıng the alleged malpractices on the part of the 
appellant. It referred to the substanceofthe C.B.I. 
report though maintaining the confidential na- 
ture of the same. As regards the plea that based 
upon the reportofthe C.B I., theyaresought tobe 
black-listed and screened, the third respondent 
stated 1n paragraph 7 of its counter affidavit as 
under - 
“Regarding Paragraph 9, it ıs stated that dur- 
ıng October, 1986 the Madras Port Trust had 
invited a major tender for extension of Con- 
tainer Terminal at Bharathi Dock for which 
pre-gualıfıcatıon applications were received 
from reputed firms/Joint ventures. The pre- 
qualification document was issued to the 
petitioner and the firm applied for the pre- 
qualification as joint venture with M/s. 
Amsterdam Ballast Dredging. However, they 
were not pre-qualified based on merits and 
hence the tender documents for cıvıl works 
were not issued to the petitioner. Therefore it 1s 
incon ect to state that the Port Trust did not give 
tender documents to the petitioner in view of the 
CBI findings. They have been treated on par 
with other tenderers. ” 
12. So far as the Tuticorin Port Trust, the fourth 
respondent, is concerned, in its counter, 1t was 
contended that the Board had since decided to 
scrap all tenders and had chosen to call for fresh 
tenders, that 1n view of W P.No.916 of 1988 filed 
by the appellant, its W.P.No.13234 of 1987 had 
become infructuous Itasserted that the mere fact 
that the tender of the appellant had been kept 
valid periodically did not confer any vested right 
on theappellantto be granted-the contract in their 
favour It was maintained that this Court, in exer- 
ciseofits Jurisdiction under Art.226 of the Consti- 
tution of India could not exercise "supervisory" 
jurisdiction in respect of the affairs of the Tuti- 
corín Port Trust and that since none of the funda- 
mental rights of the appellant had been violated 
nowrit petition was maintainable only against the 
recommendations of the C.B I. It was then stated 
that 1f the appellant felt aggrieved against the 
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order of rejection, they could resort to other 
remedies open to them in law 

13. The appellant filed a common reply in which, 
while rejterating the stand in the affidavit and 
traversing some of the claims of the respondents 
also expressed their willingness to make further 
modification in the terms and conditions of their 
tender so as to benefit the Port Trust in what the 
appellant claims to be with a view not to make 
profit but to show their bona fides Before we deal 
with the merits of W.P.No 13234 of 1987, 1t would 
be relevant to refer to certain other developments. 
14. While the proceedings in W.P.No 13234 of 
1987 were pending on the file of this Court, the 
Tuticorin Port Trust, by 1ts communication dated 
30.1.1988, informed the appellant that the tender 
submitted by them pursuant to the notice inviting 
tenders dated 9 12.1983 and all other tenders 
received from other parties stood discharged by 
the resolution of the Board, made by its meeting 
held on 29.1.1988 and consequently all tenders 
had been rejected pending the proposal to invite 
fresh tenders The appellant, thereupon, filed 
W P.No.9160f1988 praying fora writ ofcertioran- 
fied mandamus to quash the said proceedings, 
dated 30.1 1988, and fora direction to the respon- 
dents (Government of India and the Tutıcorın 
Port Trust) to issue the work orders to the appel- 
lant-company for the balance dredging of approach 
channel between Ch 525 Mts. and 1050 Mts minus 
10.98 Mts. in the Tuticorin Port Trust. The appel- 
lant, after reiterating the averments in the earlier 
writ petition, further submitted in their affidavit 
filed 1n W.P.No.916 of 1988 that it was due to 
pressure from M/s.AFCons that the appellant were 
being subjected to such unwanted hostile treat- 
ment. That having regard to the earlier decisions 
of the Board resolving to grant the work to the 
appellants ánd the stand of the Tuticorin Port 
Trust in the Supreme Court of India, the action of 
the Tuticorin Port Trust was unsustainable ın law. 
That the cancellation order has been issued on 
extraneous considerations and in bad faith. That 
there was no application of mind by the Tuticorin 
Port Trust and consequently the proceedings dated 
30 1.1988 were liable to be quashed 

15. The Tuticorin Port Trust, the second respon- 
dent, filed a detailed counter affidavit traversing 
the allegations of the appellant and submitted 
that the appellant have misconceived their rem- 
edy. 
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16. In the meanume, it transpires that vide a 
communication dated 5 2 1988, the appellant was 
informed that ın view of the forfeiture notice 
issued on 18 8 1986, the sıte had been taken over 
on 4 2 1988, thereby the appellant stood expelled 
and that the remaining work under the agreement 
would be got done as per Clause 43 and other 
terms of the agreement The appellant thereupon 
filed W.P.No 4174 of 1988 seeking to quash the 
proceedings dated 5th February, 1988 The appel- 
lant, while reiterating the allegations 1n theearlier 
writ petitions, further contended in the affidavit 
filed in support of W P No 4174 of 1988 that the 
Port Trust was estopped from cancelling the con- 
tract, that there was no properapplication of mind 
inasmuch as the Port Trust had only obeyed the 
Instructions of the Government, which are the 
subject matter of challenge in W.P No 13234 of 
1987 and W P No 916 of 1988 While traversing 
the averments raised by the appellants in their 
counter affidavit, the Tuticorin Port Trust con- 
tended that the only remedy open, if at all, to the 
appellant was to take recourse to the arbitration 
and other civil proceedings and that the filing of 
the writ petition was not appropriate. 

17. The learned single Judge, after an elaborate 
consideration of the respective contentions of the 
parties raised before him, by his order dated 
28 3 1990, dismissed all the three writ petitions 
filed by the appellant, holding inter alta, that, (a) 
W P No 13234 of 1987 was premature and the 
C.B.I. report being an inter-departmental com- 
munication, the appellant could not be heard to 
build upanargumentas ifit had beenside-lined on 
account of that report, (b) that there 1s no ques- 
tion of quashing an inter-departmental ‘letter’ 
and as such W P.No.13234 of 1987 was not main- 
tainable, particularly ın view of the fact that no 
order had been passed, based on that letter; (c) 
that the respondents had maintained the stand 
even in their counter affidavits that the appellant 
was not black-listed and that would show that the 
case of the appellant for allotment of other works 
1n future would be considered, 1f they took part in 
other tenders, (d) that no person hada rightto get 
a contract and that this Court cannot compel 
anybody to enter into a contract between one 
person and another, (e) that even though the 
Tuticorin Port Trust isan autonomous body and is 
entitled to takea decision, the Port Trust is bound 
to obey the directions of the Central Government 
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under Sec 111 ofthe Major Port Trusts Act, 1963; 
(f) that even assuming that this Court can test the 
reasoning for rejection of the tenders, the reasons 
given by the respondent-Port Trust could not be 
said to be arbitrary, (g) that Clause 43(3) of the 
contract confers power of forfeiture and the right 
to take over the balance work in terms of the said 
provisionin thecontract to the Port Trust, (h) that 
if the appellant felt aggrieved by the reyection ofits 
tender or forfeiture of the work already entrusted 
to it, the appellant had to work its remedy either in 
acivil court or through arbitration, as the case may 
be, but not by way of a proceeding under Art 226 
of the Constitution of India, as resorted to by the 
appellant through W P.No 4174 of 1988 and 
W.P No 916 of 1988, (1) that the Tuticorin Port 
Trust had not acted arbitrarily or unreasonably or 
on extraneous considerations; (j) that on the basis 
of the stand taken as defence in the earlier pro- 
ceedings before this Court or the Supreme Court, 
it could not be said that the contract or tender had 
been awarded to the appellant and (k) that factu- 
ally there was no basis or proof to hold that the 
appellant had been black-listed. 

18. Aggrieved, the appellant filed the above three 
appeals W A.No 423 of 1990 has been filed against 
the judgment in W P No 13234 of 1987, W A.No 422 
of 1990 against the judgment in W P No 4174 of 
1988 and W A No 421 of 1990 has been filed against 
the judgment ın W P.No.916 of 1988 

19. The first submission of Mr Govindaswaminathan 
the learned senior counsel on behalf of the appel- 
lant was that the CBI. though as a statutory 
investigating authority is entitled to tender advice 
on the investigation carried out by it but unless the 
same is followed up by the concerned department 
of the Central Government in the manner pre- 
scribed by law and 1n conformity with the prin- 
ciples of natural justice and fair play, on effect 
could be given to the recommendations of the 
CBI According to the learned counsel for the 
appellant, the Central Government, by its 1nac- 
tion and deliberate indifference, had brought about 
a situation wherein the port authorities 1n the 
country were avoiding any business connections 
orcontractual dealings with the appellant without 
formally ‘black-listing 1t. It was argued that the 
appellant had been actually black-hsted, but 
since no procedure had been followed to black-list 
1t, no “formal order of black-lıstıng had been passed 
but the court could draw an inference from the 
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attitude of the Port authorities, that, without fol- 
lowing the prescribed procedure the appellant 
had in fact been ‘black-listed’ and granted appro- 
priate relief to the appellant Reliance was placed 
by the learned counsel upon the decision of the 
Supreme Court reported ın Erustan Equipment 
and Chenucals Ltd v State of West Bengal, AIR 

1975S C 266: (1975)1 S C C 70, tourge that since 
black-lıstıng had the effect of creatıng a disability 
by preventing a person from the privilege and ad- 
vantage of entering into lawful relauonship with 
the Government for purposes of gain principles of 
fair-play require that the person concerned should 
be given an opportunity to represent his case 
before being black-listed This judgment, how- 
ever, for what follows, has no application to the 
presentcase Asa matter of fact, though the three 
writ appeals relate to three different writ petitions 
with different prayers 1n each one of them, the 
basic and general submission made, covering all 
the three writ appeals, was that the C B I. report 
and the advice or recommendation given therein 
loomed large with the Ministry and influenced by 
that recommendation, the orders impugned in the 
writ petitions from which W A.Nos.421 and 4220f 
1990 arise, came to be passed by the Port Trust. 
The learned single Judge, while considering this 
issue took into account the specific stand and the 
averment on behalf of the respondents that the 
assumption and apprehension of the appellant in 
this regard were baseless and that there was no 
material on the basis of which such an assumption 
could be raised It was opined that the apprehen- 
sions of the appellant were unjustified and with- 
out any basis. : i 

20. The counsel on either side, apart from refer- 
ring 1n detail to the respective pleadings, took us 
through the correspondence which had passed 
between theappellantand the Port Trust as well as 
between the Port Trust and the concerned Minis- 
try of the Government of India After going through 
thesame and giving our thoughtful consideration 
to the entire material, we are of the view that the 
learned single judge was well justified and right in 
coming to the conclusion that the appellant had 
not been “black-listed” and that the relief sought 
for in the writ petition, giving rise to W.A.No.423 
of 1990, was premature and that the appellant 
cannot have any legally justiciable grievance, par- 
ticularly when the respondents in their counter 
affidavits had categorically maintained that the 
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appellant was not black-listed and that its case will 
be considered by the respondents in future 1f the 
appellant took part in any tender. 
21. So far as the first respondent 1s concerned, it 
has been stated in paragraphs 7 and 9 of the 
counter aífidavit filed before the learned single 
Judge ın the writ petition as follows - 
“7 Inthe above circumstances and facts stated 
therein, it is not true that the petitioners 
Company was to be absolved of the charges 
against them in the report filed by the C.B I It 
was on the basis of charges which were estab- 
lished beyond any doubt, against the petition- 
ers, that the C.B.I had recommended to the 
Government to consider the advisability for 
banning future dealings with the petitioners’ 
firm However no instructions have been issued 
bythe Governmentto the Madras Port Trust and 
Tuticorin Port Trust forbidding them to issue 
tender forms to any company including the peti- 
tioners' company [Emphasis supplied] 
*9, With regard to the 4th paragraph of the 
affidavit, It is submitted respectfully that the 
petitioners are trying to create sympathy from 
this Hon'ble Court, though they know very 
well that the Government would not straight- 
way implement the recommendations of the 
CBI, ignoring the principles of natural jus- 
tice. Banning business dealings with the peti- 
tioners' firm would require compliance with 
the principles of natural justice and would 
have to be covered by the instructions of the 
Governmentof India regarding the banning of 
business dealings with firms which are con- 
tained in paragraph 16 of the judgment of the 
Supreme Court in the case of Erusian Equip- 
ment and Chemicals Ltd. v State of West Ben- 
gal, AIR. 1975 SC 266: (1975)1 SCC 70 
Hence any action leading of banning of the 
business dealings with any firm 1n question 
would require sufficient opportunity to be given 
to the concerned company and also after proper 
enquiry if it is found to be guilty and the pun- 
ishment to be imposed would depend on the 
gravity of the charges, and then only any action 
could be taken against the company 77e peti- 
tioners at present have not yet been served with 
the show cause notice and no action has been 
taken against the company by the Government 
for banning business dealings with the petition- 
ers’ company Therefore, the prayer of the 


103 


peutioners' Company to restrain the respon- 
dents from taking into consideration the 
advice ofthe C B I 1s notentitled to be consid- 
ered Isubmit thatat this juncture the petition- 
ers' companycannot invoke the jurisdiction of 
this Hon'ble Court under Art 226 of the Con- 
stitution of India " [Emphasis supplied] 
22. So far as the third respondent is concerned, it 
has been stated 1n paragraph 7 of the counter 
affidavit filed ın the writ petition before the learned 
single Judge as follows 
“7 Regarding paragraph 9, ıt is stated that 
during October, 1986, the Madras Port Trust 
had 1nvited a major tender for Extension of 
Container Terminal at Bharathi Dock for which 
pre-gualıfıcatıon applications were received 
from reputed firms/Joint ventures The pre- 
qualification document was issued to the peti- 
tioner and the firm applied for the pre-qualifi- 
cation as joint venture with M/s Amsterdam 
Ballast Dredging However, they were not pre- 
qualified based on merits and hencethe tender 
documents for civil works were not issued to 
the petitioner Therefore, if i5 incorrect to state 
that the Port Trust did not give tender documents 
to the petitioner in view of the C BI Findings. 
They have been treated on par with other tender- 
ers” [Emphasis ours] 
23.So faras the Tuticorin Port Trust is concerned 
Mr.R Krishnamoorthy, its learned senior counsel 
pointed out that it was not the specific or definite 
case of the appellant that in view of the advice of 
the CB I they were prevented from partıcıpatıng 
or offering themselves as a tenderer On behalf of 
the fourth respondent, 1t was represented that 1t 
may also be recorded that the appellant will not be 
so prevented from participating in the contracts 
with the said authority in future, unless and until 
any of the competent authorities passes specific 
orders to that extent, which as on date had not 
been so far passed. 
24. After a careful consideration of the stand 
taken by the respondents, as noted hereinabove, 
we are of the view that indisputably, as on date, 
there are no specific orders passed by the second 
respondent or by any other competent authority, 
black-lıstıng the appellant or directing the ban- 
ning of business dealings with them and it 15 only 
a fanciful apprehension, without any basis, on the 
part of the appellant to presume that on the basis 
of the advice of the C.B I., the Government of 
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India as well as the other Port Authorities are 
avoiding having any business dealings with them 
orare not allowing the appellant to participate in 
tenders floated by the various Port Authorities. 
No specific grievance with. reference to even 
one particular instance has been brought to our 
notice, let alone substantiated and the instance 
pleaded with reference to the third respondent 
(Madras Port Trust) has been explained ın detail 
and it has been demonstrated that the apprehen- 
sion of the appellant was without any basis and was 
unreasonable. This being the fact situation while 
we-agree with the learned counsel for the appel- 
lant that merely on the advice of the C B.I and 
without passing any order by following the pre- 
scribed procedure for black-lısting, the appellant 
cannot be black-listed, but find that since respon- 
dents have categorically asserted that the appel- 
lant has neither ın fact, nor ın law been black- 
listed, ali that ıt requires at our hands 1s to clarify 
that in view of the categorical stand taken by the 
respondents that the appellant has not been black- 
listed and, therefore, they will not prevent the 
appellant from participating in any of the tenders 
to be floated or invited by them in future and that 
consideration of the tenders shall be accorded on 
merits, uninfluenced by the impugned advice/rec- 
ommendation of the C.B.I. 

25.In the light of our above discussion and having 
regard to the fact that the advice that was sought to 
be quashed in the writ petition ıs nothing but a 
mere recommendation of an investigating agency, 
made in an inter-departmental correspondence, 
which proprio vigor has no operative force or law- 
ful effect or binding impact to the detriment or 
prejudice of the appellant, we see no reason to 
interfere with the conclusion ofthe learned single 
Judge that W.P.No.13234 of 1987 is premature 
and cannot be sustained at all at this stage and 
consequently W A.No.423 of 1990 shall stand 
dismissing, subject, however, to the observations 
made by us ın paragraph 22 above. 

26. Coming now to W.A.No.421 of 1990, which is 
concerned with the refusal of the Tuucorin Port 
Trust to award the contract for balance dredging 
in approach channel from Ch.525 Mts to 1050 
Mts to theappellant. The learned counsel for the 
appellant submitted that the Tuticorin Port Trust 
denied the contract to the appellant on extrane- 
ous grounds only on the directions of the Govern- 
ment of India and that the said action of the 
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Government of India was vitiated by mala fides 
also. It was further argued that since the Board had 
already passed two resolutions, Tesolving to award 
the contract to the appellant and had taken the 
very stand in the earlier proceedings before this 
Courtas wellas in the Supreme Court (referred to 
supra), the Port Trust was estopped from going 
back from the positivestand and in that view ofthe 
matter, the appellant ıs entitled to be awarded the : 
work and the contract in question 
27. Whetherthe appellant is entitled to claim that 
aright to the grant of the contract had accrued in 
its favour en the Board merely passing the resolu- 
uons without either communicating the accep- 
tance of the tender or issuing any work order 
thereafter to the appellant requires now to be 
considered. This will also necessitate considera- 
tion ofanother aspectas to the extent to which the 
appellant can take advantage of the disclosure of 
the proceedings of the Board, in the Court in a 
pending litigation, where such proceedings had 
notbeen admittedly, communicated 1n due course 
officially to the appellant. In our opinion, for what 
follows, such resolutions or disclosure in the court 
cannot be construed to be an order formally 
communicated to the party which may create any 
right in that party The apex Court in Bachhuttar 
Singh v State of Punjab, A I R 1963 S.C. 395, held 
that merely writing something on a file does not 
amount to an order. They opined that unless a 
formal communication of the same is made to the 
person concerned, the authority concerned is not 
bound by the minutes on the file Again, in State of 
Bihar v Kıpalu Shankar, A LR. 1987 S C. 1554: 
1987 Crl LJ. 1860: (1987)3 S.C C 34: (1987) S CC 
(Cil ) 442. (1987)2 S CJ 656, though arising under 
the Contempt of Courts Act, 1971, the question as 
to the effect of disclosure of certain proceedings 
andcommunıcatıonsın the course of a proceeding 
before Court came up for consideration and the 
Apex Court opined thus 
“27. We would like to outline the general prin- 
ciple on which confidentiality of State docu- 
ments should be protected. The general prin- 
ciple is that 1f a person is involved in a htiga- 
uon, the Courts can order him to produce all 
the documents he has which relate to the issues 
in the case. Even 1f they are confidential, the 
Courtcandirect them to be produced when the 
party in possession does not produce them, for 
theotherside tosee orat any rate for the Court 
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to see. When the Court directs production of 
those documents there 1s an implied under- 
standing that they will not be used for any other 
purpose. The production of these documents 
in ordinary cases is imposed with a limitation 
that theside for whose purpose documents are 
summoned by the Court cannot use them for 
any purpose other than the one relating to the 
case involved." 
Thus, we hold that the stand of the respondents in 
the court proceedings does not confer any justi- 
ciable right 
28. What ın law then 1s the consequence of the 
mere passing of the resolutions dated 28.5 1985 
and 30.8.1986 and do such resolutions by them- 
selves have the effect of bringing into existence a 
contractual relationship between the appellant 
on the one hand and the Tuticorin Port Trust on 
the other in respect of the work of balance dredg- 
ingin approach channel from Ch.525 Mts. to 1050 
Mts.? In law, in a matter like this, a contract 1s 
formed by making ofan offer and the acceptance 
of the offer for consideration. Acceptance, to bring 
into existence a contractual relationship, cannot 
be said to be complete unless and until.the same 
has been communicated to the offeror. In other 
words, the formation of the intention is not enough 
and external manifestation of the same by an 
explicit act of communication to the other party 1s 
an essential ingredient to make the contract 
complete and irrevocable, since before that it shall 
always be within the rights of the offeree to go back 
or withdraw from the contractual commitment A 
reading of Secs.3 to 6 of the Indian Contract Act, 
1872 will substantiate the above indisputable 
position of law and Illustration (c) to Sec.4 as well 
as Sec.5 and the Illustrations contained thereun- 
der make it amply clear that the acceptor is 
entitled to revoke his acceptance at any time 
before the communication of the acceptance 
becomes complete as against him and communi- 
cation of an acceptance can be said to have been 
made only when the acceptor intends by an act of 
the acceptor to communicate the acceptance to 
the other party in the normal course and such 
communication comes to the knowledge of the 
proposer through such communication. In this 
case, we find that in law, a firm contract could 
not be said to have come into existence merely 
on the passing of the resolution or as already 
held on account of their disclosure in the Court 
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proceedings on an earlier occasion. The fact that 
periodically the appellant was admittedly extend- 
ing the period of validity of the tender even there- 
after will also go to show that the parties never 
proceeded as though a contract had come into ex- 
ıstence 

29. We are also of the view that the Port Trust was 
not bound to accept the tender of the person who 
offered to highest amount and if the Government 
rejected all the bids made at the auction, 1t cannot 
involve any violation of Art.14 or Art.19(1)(g) of 
the Constitution of India Unless theconditions of 
the tender contained anystipulation that the hıgh- 
est tender would be or shall be accepted, a person 
who gave a higher tender has, in law, no right to 
have the said tender accepted only on that 
account It cannot be disputed having regard to 
the peculiar tender conditions etc , that the Board 
of Trustees alone was entitled to decide whether 
the highest tender should be accepted or whether 
fresh tenders should be invited. Unless the deci- 
sion can be considered to be so unreasonable or 
perverse that no reasonable person could arriveat 
such decision, the same could not be called 'arbi- 
trary’. Indeed, judicial scrutiny of the decision 
taken either not to give a contract or to reject all 
tenders, ıs not completely ruled out and a person 
aggrieved 1s entitled to invoke the writ jurisdiction 
to question a decision if it is arbitrary, perverse or 
suffers from any other similar vice Of course, 
there is an initial presumption (even though 
rebuttable) that the action of a public authority is 
reasonable and ın public interest and it 1s for the 
person challenging its validity to show that the 
action is unreasonable, arbitrary or contrary to the 
professed norms and the burden is rather a heavy 
one. The same will be the position éven when a 
challenge is made on the ground that the action 
taken was for a collateral purpose or mala fide. 
Courts do not, in the course of judicial review of 
action of the competent constituted authority, 
substitute its own decision on the ground that the 
decision which appealed to theauthority is not the 
best or that the decision of the authority is not a 
feasible means of achieving the objectives or that 
ıtcould have adopted a different course which may 
have been better and the like reasons. Judicial 






concerned with the decision but only with the 
decision making process. On account merely 
of the fact that two reasonable conclusions are 
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possible, the Courts do not discard the one view 
taken by duly constituted competent authority - 
bona fide, and substitute the other view The rea- 
sonableness or otherwise of a decision has to be 
judged having regard to the totahity of the circum- 
stances, the subject-matter ın question and the 
peculiar needs or necessity depending upon the 
exigencies of the situation The view that we have 
taken is fortified bya Division Bench ofthis Court. 
In the decision reported in Chokhant Interna- 
tonal Ltd. v Board of Trustees of the Poit of 
Madras, 1987 Wnt L R 529, in circumstances which 
were almost similar as in the present case, the 
Bench opined. 
“We must, therefore, bearın mind the fact that 
unless we are satisfied that the Board of Trus- 
tees had not been acted hike a body are (sic ) 
reasonable men or that the decision which they 
have taken was not such that a reasonable 
person ın the circumstances of the case would 
not have taken, or that they had taken into 
account any extraneous considerations which 
affect their decision, the decision to call for 
fresh tenders will not be open to challenge In 
view of the undoubted legal position thatifone 
of the tenderers increases his bid the other 
tenderers must also be given an opportunity to 
give higher bids, the Board of Trustees, in our 
view, were quite justified ım closing all the 
tenders and calling for fresh tenders ” 
30. So far as the instant case 1s concerned, itis not 
in dispute that neither the resolutions of the Port 
Trust dated 28 5 1985 and 30 8.1986 had been duly 
communicated to the appellant for even any ıntı- 
mation of such resolutions had been sent to 1t with 
theobjectoforintention of communicating thé so 
called acceptance at any time. Admittedly, no 
work order has been issued to theappellant on the 
basis of the said resolutions. The copies of those 
resolutions apparently came to be known when 
thesame were produced in the earlier proceedings 
before this Court and the Supreme Court as well 
as in the course of the current proceedings. They 
were never communicated to the appellant with 
theintention of communicating the acceptance of 
the Port Trust of the tender submitted by the 
appellant (The learned counsel for the appellant, 
on instructions from the appellant obtained in 
Court, also had to affirm this position of non- 
communication.) In view of the above fact situ- 
ation, we are unable to agree that the appellant 
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acquired any right, much less a vested right, to the 
award of the contract 1n question in their favour 
only on the basis of the non-communicated reso- 
lutions referred to supra On the other hand, the 
appellant had been only communicated an order 
of rejection, pursuant to the resolution of the 
Board of Trustees, dated 29 1 1988 Consequently, 
theappellant cannot claim any rights based on the 
earlier resolutions of the Board The disclosure of 
the resolutions in the course of the Court pro- 
ceedings cannot be equated with the communica- 
tion of an acceptance of the offer so as to consti- 
tute a contractor bring into existence any contrac- 
tual relationship forsustaininga claim, justiciable 
inlaw As already noticed, the fact that admittedly 
even after the resolutions dated 285 1985 and 
30 8.1986 the Port Trust had been seeking for 
extension of the period of validity of tender and 
the tenderers, including the appellant, had been 
conveying their willingness periodically by extend- 
ing the period of the validity of the tender, by itself 
shows that no concluded contract came into exis- 
tence between the parties, which the appellant can 
get enforced Equally, the position does not change 
or get altered by the stand taken in the counter 
affidavit filed in this Court and the Supreme Court 
in the earlier proceedings 1n defending its action 
questioned in those proceedings. There can be no 
prohibition against the Tuticorin Port Trust or its 
Board of Trustees in exercising their discretion or 
undoubted powers either way in rejecung any one 
or all of the tenders received and thereafter, call- 
ing for fresh tenders with the same or any addi- 
tional termsand conditions Consequently, we are 
not persuaded to agree with the submission on 
behalf of the appellant that a legally enforceable 
contract can be spelt out either on the basis of the 
stand taken in the counter affidavits ın the earlier 
proceedings or on the basis of the non-communı- 
cated resolutions 

31. Whether the decision of the Board of Trustees 
of the Port Trust to reject all the tenders can be 
said to be so unreasonable that no reasonable 
person or body of persons could have arrived at 
sucha decision or that the decision was vitiated on 
the ground that any extraneous considerations 
had been taken into account, now falls for our 
consideration We have been taken through the 
note dated 28 1 1988 put up by the Chairman as 
Agenda Item No 19, seeking approval of the Board 
for the rejection of all the tenders received for the 
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balance dredging work in the approach channel 
from Ch.525 Mts to 1050 Mts. upto 10 98 M level 
as also resolution No 185 passed on the basis 
thereof on 29 1.1988 Those records disclose a 
meticulous consideration and analysis of the matter 
ın the proper perspective, takang 1nto account 
onlywhat could be considered to be relevant This 
becomes apparent from a bare perusal of the 
minutes of the discussion and the resolution The 
note submitted to the Board, no doubt, seems to 
havetaken into account the communication dated 
12 1 1988 received from the Government of India, 
the relevant portion whereof reads thus. 
“The entıre matter has been considered in the 
Ministry. The tenders for this work were called 
for some time 1n 1983 and it would be against 
normal principles of project formulation and 
management to award a contract in 1988 based 
upon 1983 tenders and rates. It has, therefore, 
been decided that the Tuticorin Port Trust 
may be advised to discharge all the existing 
tenders and to invite fresh tenders for the 
entire balance dredging to be done in the Port 
toachieve the design draft of 30” While calling 
for fresh tenders, you may also ask the tender- 
ers to indicate the availability of foreign assis- 
tance, if any, and the quantum of foreign 
exchange 1f needed, for the work ” 
Even if it be assumed that 1t was after taking into 
consideration the above advice of the Govern- 
ment of India that the Board rejected all the 
tenders, no exception can be taken to the decision 
of the Board, as the reasons which really weighed 
with the Board cannot be said to be either arbi- 
trary or so unreasonable that no reasonable per- 
son or body of persons could have arrived at The 
reasons were relevant and not extraneous at all 
We are of the opinion that having regard to the 
stakesand the public interest involved, the powers 
of the Government of India, as the Supervising 
and Controlling Authority of the Port Trusts in 
India, the nature of the powers exercised by the 
Port Trust and the peculiar facts and circum- 
stances of the case, no objection ın law can be 
taken to the competency of the Government of 
India to give the said advice to the Tuticorin Port 
Trust The reasons which weighed with the Board 
of Trustees have relevance and sufficient nexus to 
the object and the ultimate decision taken by the 
Board 
32. In The State of UP v Vijay Bahadur Singh, 
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AIR 1982S C 1234. (1982)2 S C C. 365, the apex 
Court while considering the question of rejecting 
a highest offer, declared the position of law 
thus 
“It appears to us that the High Court had 
clearly misdirected itself. The conditions of | 
action made it perfectly clear that the Govern- 
ment was under no obligation to accept the 
highest bid and that no rights accrued to the 
bidder merely because his bid happened to be 
the highest. Under condition No.10 it was 
expressly provided that the acceptance of bid 
at the time of auction was entirely provisional 
and was subject to ratification by the compe- 
tent authority namely the State Government. 
Therefore, the Government had the right, for 
good and sufficient reason, we may say not to 
accept the highest bid but even to prefer a 
tenderer other than the highest bidder, the 
High Court was clearly in error in holding that 
the Government could not refuse to accept the 
highestbid excepton the ground ofinadequacy 
ofthebid. Condition No 10does notso restrict 
the power of the Government not to accept the 
bid There is no reason why the power vested 
in the Government to refuse to accept the 
highest bid should be confined to inadequacy 
of bid only. There may be a variety of good and 
sufficient reasons, apart from inadequacy of 
bids, which may impel the Government not to 
accept the highest bid In fact, to give an 
antithetic illustration, the very enormity of a 
bid may make it suspect. It may lead the Gov- 
ernment to realise that no bona fide bidder 
could possibly offer such a bid ifhe meant to do 
honest business Again the Government may 
change or refuse its policy from time to time 
and we see no reason why change of policy by 
the Government, subsequent to the auction 
but before its confirmation, may not bea suffi- 
cient justification for the refusal to accept the 
highest bid It cannot be disputed that the 
Government has the right to change its policy 
from time to time, according to the demands of 
the time and situation and in the public inter- 
est Ifthe Government has the power to accept 
or not to accept the highest bid and if the 
Government has also the power to change its 
policy from time to time, ıt must follow that a 
change or revision of policy subsequent to 
the provisional acceptance of the bid but 
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before its final acceptance 1s a sound enough 
reason for the Government's refusal to accept 
the highest bid at an auction That is precisely 
what has happened here ” 
33. On a careful consideration of the material 
placed before us and the reasons which weighed 
with the Board of Trustees 1n resolving to reject all 
the tenders, in our opinion, the decision of the 
Board cannot be considered or condemned to be 
so unreasonable as to be called ‘arbitrary’ or mala 
fide. The factors, such as the long lapse of ume, the 
impact of changed conditions and situation pointed 
out by the Government of India, the prevailing 
and governing economic factors, viz , the rates as 
well as the revised offers made subsequent to the 
tenders 1n question were all relevant for the pur- 
pose of considering the rejection of all existing 
tenders. The offer of the appellant itself during the 
course of the proceedings before the learned single 
Judge as well as before us to further reduce their 
rates and even the willingness expressed to waive 
the provision for escalated rates 1s not a matter 
which can be considered by this Court in exercise 
of its jurisdiction under Art.226 of the Constitu- 
tion of India. The learned single Judge was, there- 
fore, right in rejecting the claim of the appellant 
that the balance dredging work ought to have been 
awarded to them. Despite lengthy arguments, we 
have not been persuaded to take a view different 
than the one taken by the learned single judge, 
consequently, W.A.No 421 of 1990 shall stand 
dismissed. 
34. Now, the only question that remains for our 
consideration 1s the validity of the action of the 
Port Authorities in invoking Clause 43 of the 
Contract, which 1s the forfeiture clause, in the 
agreement in respect of the non-completon of 
the work already given to thenr under Agree- 
ment No.12-CE/1979-80, as communicated to the 
appellant on 5 2.1988 That is the subject matter 
of challenge before us ın W.A.No.422 of 1990. 
35. The right to execute the work and receive 
remuneration therefar arises from the terms and 
conditions of the contract duly executed between 
theparties and the writ jurisdiction under Art 226 
of the Constitution of India is not intended to 
facilitate avoidance of the obligations voluntarily 
incurred. The question as to the extent a termina- 
tion of a contract by the Government or a State 
undertaking can be challenged before a Court in 
proceedings under Art.226 or Art 32 of the 
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Constitution of India, has been the subject matter 
of consideration in a catena of cases before the 
apex Court as well as this Court We find that the 
case law on the subject has been extensively re- 
viewed by a Division Bench of this Court reported 
in Shaikh Mohammed Rowther and Co. (P) Ltd. v. 
KPVV The Shipping Corporation of India, 1987 
Writ L.R. 638 The Division Bench came to the 
conclusion that the question of unreasonableness 
oftheexercise of rights conferred under a contract 
cannot be ratsed or allowed to be agitated through 
a writ petition under Art.226 of the Constitution 
of India, irrespective even of the plea that exercise 
of the contractual] powers to terminate the 
contract was a mala fide one. The Apex Court in 
the decision reported in Mahabir Auto Stores v. 
Indian Ol Corporation, (1990)3 S.C.C. 752, took 
theview that though the rightsof citizenare in the 
nature of contractual rights and the manner, the 
mcthodand motiveofa decision ofentering or not 
entering into a contract could be subject to judi- 
cial review, Art 14 of the Constituuon of India 
cannot be and has not been construed as a charter 
for Judicial review of the State action after the 
Contract has been entered into to call upon the 
authority to account for its actions, Even if it be 
assumed for the sake of argument, though we 
make no such assumption that the appellant has 
suffered some financial loss due to the invoking 
of the forfeiture clause even arbitrarily, it is for 
the- appellant to work out its remedies before 
the ordinary civil courts or by means of an|' 
Arbitration proceedings, as contemplated under 
the contract, but resort to the proceedings 
under Art 226 of the Constitution of India is 
inappropriate and ill-conceived. In our view, the 
learned single Judge was right in rejecting the 
challenge to the action of the Port Authorities 
invoking the forfeiture clause in the case in the 
writ proceedings and we are unable to take a view 
different than the one taken by the learned single 
Judge 

36. On behalf of the appellant, it was also submit- 
ted, though for the first time before us only that 
there is no Board resolution authorising the 
allotment of work left incomplete by the appel- 
lant This involves factual verification and even 
otherwisewesee no relevanceof the submissionat 
alltotheissuesbeforeus Sincethis aspect was not 
put 1n issue before the learned single Judge or 
even in the memorandum of grounds of appeal 
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before us, we do not consider it proper to embark 
upon an enquiry into those aspects at this late 
stage. In the grounds of appeal, theonly challenge 
to the impugned action of the Port Trust was that 
the Port Trust had cancelled the contract influ- 
enced by the instructions of the Government of 
India and not on the basis of any relevant consid- 
eration and that the instruction had been given in 
view of the report of the C.B.I. The learned single 
Judge found on the basis of the material on record 
that there was no basis for such a plea Our atten- 
tion has not been invited to any specific material 
tosubstantiate thestand taken to thecontra bythe 
appellant, except the general claim that the C.B I 
report was the basis of all the actions of the 
respondents. Such a general submission, by itself, 
did not appeal to us and we have not counte- 
nanced the same while dealing with W.A No 423 
of 1990. The Port Authorities issued a notice 
proposing to invoke the powers under Clause 43 
of the Agreement as early as on 18 8 1986 and it 
gives valid and convincing reasons in justification 
for their action There have been subsequent 
deliberations also as could be seen from the corre- 
spondence that was exchanged between the par- 
ties whereafter the impugned communication was 
issued. Therefore, raising of the cry of wolf merely 
on the basis of the report of the C B I., as having 
influenced the course of every action, 1s in our 
view, overplaying the game based on apprehen- 
sions rather than realities In ourview, the learned 
single Judgé was perfectly justified in rejecting 
W.P.No.4174 of 1988 also and we see no reason to 
interfere with the said decision 1n this appeal 
Consequently, W.A.No.422 of 1990 shall also stand 
dismissed. 

37. In view of the above discussion, the writ 
appeals fails and shall stand dismissed. but, in the 
circumstances there will be no order as to costs. 


' BS. Appeals dismissed. 
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IN THE HIGH COURTOFJUDICATURE AT 
MADRAS. 


Present:- Srinivasan, J 


CR P No 3368 of 1990 23rd August, 1991. 


T.Palaniswamy Gounder Petitioner 
v 
A. V.G.Ponnuswamy Chettiar and others 

... Respondents. 


Tamul Nadu Hindu Religious and Chantable 
Endowments Act (XXII of 1959), Secs.5, 6(16) and 
6(17) - Cıvıl Procedure Code (V of 1908), Sec.92 - 
Religious Endowment and Religious Charity- Trust 
cieated with main object of performing poojas to 
Vigneswaraswamy idol and balance if any to be 
spent, for feeding people from outside the village who 
stay in the choultry- Subsequent document executed 
for additional amounts to be spent on other religious 
or charitable purposes - Endowment held to be 
religious endowment or religious charity - Sec 92 of 
CPC held not applicable thereto. 

By a registered deed dated 7.9.1990, Mandi 
Venkatanaicker of Erode created a trust endow- 
ing his property for religious and charitable pur- 
poses enumerated in the document By a supple- 
mentary deed dated 12.4 1911, more properties 
were vested for the purpose of carrying out the 
endowment The main object of the trust was 
performance of poojas to Sri Vigneswaraswamy 
whose idol was installed in the front portion of the 
choultry limit by the founder The balance, if any 
was to be spent for feeding people from outside 
the village who stayed in the choultry. If there was 
any interruption in the feeding the income shall be 
spent for recitation of vedas, lectures, etc., on the 
Lord. The second document dated 12.4 1911 pro- 
vided for spending on Sri Jayanthı and Vaikunda 
Ekadasi festivals 1n Ranganathaswamy temple in 
Erode Town, on feeding in ashrine at Tirupati, on 
a thanneerpandal ubayam or thadiyaradanam in 
the temple of Srı Ranganatha at Srirangam and 
for spending for the samadhi of the founder after 
his lifetime A building in Erode.belongıng to the 
trust was leased out to the first plaintiff in 1942 by 
the trustees for the purpose of carrying on a busi- 
ness and he was ın possession. The rent paid by 
him was utilised for carrying out the objects of the 
trust On 197 1988 the first plaintiff received a 
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letter from thesecond defendant that the property 
had been sold to the third defendant and that he 
(1st plaintiff) should pay the monthly rent to the 
purchasers. The plaintiff filed an application 
before the Principal Sub Judge at Erode under 
Sec 92, C.P C., for leave to institute the suit for 
obtaining the reliefs set out in the plaint. It was 
allowed. In revision, 

Held.- An analysis of the clauses of the trust deeds, 
is sufficient to show that the endowment is a 
religious endowment within the meaning of the 
Tamil Nadu Hindu Religious and Charitable 
Endowments Act, 1959. Sec 6(16) of the Act 
defines ‘religious charity’ as a public charity asso- 
ciated with a Hindu festival or observance of reli- 
gious character whether 1t be connected with a 
math or temple or not. ‘Religious institution’ 1s 
defined in Sec.6(18) as a math, temple or specific 
endowment. Sec.5 of the Hindu Rehgious and 
Charitable Endowments Act declares that Secs 92 
and 93 of the Code of Civil Procedure shall cease 
to apply to Hindu Religious Institutions and 
Endowments. Applying the ruling ofthe Supreme 
Court in The Commissioner, Madras Hindu Reli- 
gious and Chantable Endowments v. Narayana 
Ayyangar, A I R. 1965 S.C 1916, the Court has no 
hesitation to hold that the trust with reference to 
which the plaintiffs have come forward with the 
application under Sec.92 of the Code of Civil 
Procedure is a religious endowment or religious 
charity within the meaning of the Tamil Nadu 
Hindu Religious and Charitable Endowments Act 
and Sec.92 of the Code of Civil Procedure is not 
applicable thereto. Hence the application filed by 
the plaintiffs is not maintainable and deserved to 
be dismissed. [Paras 4, 5, 6 and 12] 
Case referred to: 

The Commissioner, Madras Hindu Religous and 
Chantable Endowments v. Narayana Ayyangar, A IR. 
1965 S.C. 1916. 

Petition under Sec 115 of Act V of 1908 praying 
the High Court to revise the Order of the Court of 
the Principal Subordinate Judge, Periyar District 
at Erode, dated 21.9.1990 and made in I A No 1024 
of 1988 in C.F.R No.10803 of 1983 
S.Gopalaratnam, Senior Counsel, for R. L.Ramanı 
and Renuka Raman, for Petitioner. 

Babu for Muthumanı Doraisamu, P.Sengottuvel, 
S. Venkateswaran and R.Kottravel, for Respondent 
Nos.1 to 7. 

The Court made the following 
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ORDER - This revision petition is filed by the 
third respondent in the application before the 
court below which was one under Sec 92 of the 
Code of Civil Procedure for leave to institute the 
suit of obtaining the reliefs set out in the plant In 
the view I am taking, it is not necessary to refer in 
detail to the respective contentions put forward by 
the parties in the court below. 

2. According to the plaintiffs, by a registered deed 
dated 7.9 1900 Mandi Venkatanaicker, a respect- 
able and prominent citizen of Erode created a 
trust, endowing his property for religious and 
charitable purpose enumerated in the document. 
By a supplemental deed dated 12 4 1911, more 
properties were vested for the purpose of carrying 
out the endowment The plaint proceeded to state 
that the trustees were ordained to maintain regu- 
lar accounts, work out a balance sheet every year 
and carry out the religious functions and chari- 
table objects enumerated 1n detail in the docu- 
ments without any variation or substraction One 
of the properties endowed was a building in Pove- 
ethı Street, which was previously known as Mandi 
Street 1n Erode,and that 1s said to be the suit 
property According to the plaintiff, 1t was leased 
out to the first plaintiff in 1942 by the trustees for 
the purpose of carrying on a business and he was 
let into possession It is alleged that the rent paid 
by him was utilised for carrying out the objects of 
the trust The plaint refers to certain arrange- 
ments between the heirs of the founder, which, 
according to the plaint, were evidenced by a docu- 
ment dated 1 8 1951. Plaintiffs 2 to 4 are the sons 
ofthe first plaintiff, who were taken as partners in 
thebusiness and thebusiness was continued in the 
name of M/s.A V.G Ponnuswami Chettiar and 
Sons, the fifth plaintiff The first plaintiff received 
a letter from the second defendant on 19.7 1988, 
informing him that he had sold the property to the 
third defendant and directing him to pay monthly 
rent of Rs.650 to the purchasers The plaintiffs 
have alleged that the sale 1n favour of the third 
defendantis invalid and void and no right, title and 
interest passed on his favour According to the 
plainuffs there ıs an express prohibition ın the 
documents of trust against alienation and conse- 
quently the sale 1s void It is also alleged ın the 
plaint that the plaintiffs are interested in preserv- 
ıng the trust as citizens of Erode. Alleging that 
thereis no trustee at present ofthe trust, they have 
came forward with the present proceedings for a 
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declaration that the alienation in favour of the 
third defendantis null and void and notbindingon 
the trust, framing a scheme for the enforcement 
and smooth running of the trust and other reliefs 
3. 'Thus, according to the plaint the trust was 
created under the document of 17 9.1900 and added 
to by a document dated 12.4 1911. The plaint has 
expressly stated that the trust is a religious and 
charitable endowment It 1s seen from the docu- 
ment dated 17.9 1900 that the main object of the 
trust was performance of Poojas to Sri Vigneswar- 
aswamy whose ıdol was installed in the front 
portion of the choultry built by the founder in 
S.No 1075-A. According to the document, the 
founder was already utilising the income from 
the properties, which was his self-acquisition 
for the said purpose. The document directs the 
balance, if any, after spending the income for 
the pooja of Sri Vigneswara to be spent for 
feeding people from outside the village who 
stay in the choultry Another clause in the docu- 
ment is to the effect that 1f there is any interrup- 
tion in the feeding, the income shall be spent for 
“Cagis urew YAW and 
^ USAŞUTSTĞİ arw Gag rr dla enar 
(Łe, recitation of vedas and lectures, etc , on the 
Lord. Thus the document shows that the domi- 
nant purpose of the trust was a religious one and 
the document provides only the surplus income 
for the purpose of feeding “Desantarıs” (pilgrims) 
who stay in the chatram The second document 
dated 12.4.1911 was necessitated as the founder 
could not carry out the purpose of the trust with 
the income from the properties already endowed 
It 1s stated in the document that the number of 
persons who were benefited by the said trust was 
increasing and in order to make the trust perma- 
nent it was necessary for him to endow some more 
properties With that object, the second docu- 
ment was executed The objects of the trust were 
also widened Under Clause 8 of the document, 
the following purposes were set out, 
“(i) to spend not less than Rs.100 for ‘Sri 
Jayanthi’, and "Vaikunda Ekadas1’ festivals ın 
Sri Ranganathaswamy Koil, Erode Town, 
(ir) to perform feeding ( “sfwrprsa” ) 
byspending notless than Rs 151n the Shrineof 
Srıperumbudur Udayavar alias Bashyakar at 
Thirupathi alias Thirumalaı 
(iii) to spend not less than Rs 5 peryear forthe 
Thanneer Pandal” at the time of “Natavakı 
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Uthsavam" in the month of Chitral in Sri 
Varadaraja Shrine at Kancheepuram 
(1v) to spend not less than Rs 15 per year such 
as “Ubayam” or for “thadıyaradanam” (feed- 
ing) in the temple of Sri Ranganatha at 
Srırangam; 
(v) to spend below Rs.150 for the samadhı of 
the founder after his lıfe time. 
It is not necessary for me to discuss whether the 
endowment for the last object relating to Samadhi 
ıs valid or not 
4. What! havesaid above 1s sufficient to show that 
the endowment ıs a religious endowment within 
the meaning of the Tamil Nadu Hindu Religious 
and Charitable Endowments Act, 1959 “Reli- 
gious Endowment” 1s defined in Sec 6(17) as fol- 
lows 
“Religious endowment” or “endowment” means 
all property belonging to or given or endowed 
for the support of maths or temples, or given or 
endowed for the performance of any service or 
charity ofa public nature connected therewith 
or of any other religious charity, and includes 
the institution concerned and also the prem- 
ıses thereof, but does not include gifts of prop- 
erty made as personal gifts to the archakas, 
service-holders or other employees of a reli- 
gious institution ” 
5. Sec 6(16) defines “religious charity” as a public 
charity associated with a Hindu festival or obser- 
vance of a religious character, whether ıt be con- 
nected with a math or temple or not “religious 
institution” 1s defined in Sec 6(18) as a math, 
temple or specific endowment 
6. Sec 5 of the Hindu Religious and Charitable 
Endowments Act declares that Secs 92 and 93 of 
the Code of Civil Procedure shall cease to apply to 
Hindu Religious Institutions and Endowments 
7. On the averments made in the plaint and on the 
terms of the documents relied on by the plaintiffs, 
the trust 1s only a religious endowment as defined 
by the Act and it ıs not an exclusive charitable 
endowment or secular éndowment Hence Sec.92 
ofthe Code of Cıvıl Procedure ceâses to be appli- 
cable to thesaid trust Even 1f 1t ıs assumed for the 
sake of argument that a part of the trust 1s for 
secular purpose there is a provision in the Act in 
Sec 63(g) for apportionment and allocation The 
same has to be done by the Deputy Commissioner 
of Hindu Religious and Charitable Endowments 
After due enquiry Sec 108 of the Act bars a suit or 
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other legal proceeding 1n respect of administra- 
tion or management ofreligious institution or any 
other matter or dispute for determining or decid- 
ing which provisions is made in the Act from being 
instituted in any court of law except under, and in 
conformity with, the provisions of the Act. Hence 
forthe purpose of apportionment fund allocation 
also, the Deputy Commissioner of Hindu Reli- 
gious and Charitable Endowment Department 
has to be approached under Sec 63(g) of the Act 
and the other procedure prescribed under the Act 
has to be followed. 

8. The contention that the trust 1s a religious 
endowmenton thebasis oftheallegations made in 
the plaint and the terms contained in the docu- 
ments relied upon by the plaintiffs, has not been 
raised in the court below. The question that was 
argued at length before the court below was that 
the plaintiffs had no interest in the trust so as to 
entitle them to maintain the proceeding under 
Sec.92 of the Code of Civil Procedure This ques- 
tion has been raised before me ın this revision 
petition Being a pure question of law, which 
depends only on the terms of the document and 
the recitals ın the plaint and being a question 
which relates to the jurisdiction of the Court, I 
permit the petitioner to raise the question in this 
revision petition for the first time, There is no 
necessity for any other evidence to be let in for the 
purpose of deciding the character of the trust, 
which is referred to in the plaint. 

9.Learned counsel for the plaintiffs contends that 
this 1s not a case of religious charity or religious 
endowment and it is purely a public charitable 
endowment and ıt does not fall within the defini- 
tion set out 1n Sec.6(16) and 6(17) of the Hindu 
Religious and Charitable Endowments Act. Learned 
Counsel submits. that unless there 1s an endow- 
ment in favour of the temple as such it cannot 
come within the purview of the definition. The 
question is not res integra. It has been settled by the 
Apex Court of the country as early as in 1965 In 
The Commissioner, Madras Hindu Religious and 
Charitable Endowments v. Narayana Ayyangar, 
ALR. 1965 S C. 1916, ithas been held that accord- 
ing to the definition of a religious charity, there 
must be a public charity, which must be associated 
with a Hindu festival or observance of a religious 
character and it 1s not necessary that the charity 
be connected with a math or temple On the facts 
of the case, a trust was created with the aid of 
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contributions, subscriptions and donations. It was 
a Samaradhanai Fund for feeding Brahmin 
Pilgrims attending Srı Venkatachalapathiswami 
shrine at village Gunaseelan on the occasion of 
Rathotsavam festival. This Court held that it was 
not a religious charity as defined by the Act as ıt 
was not associated with any Hindu festival or 
observance of a religious character. The text 
applied by this Court was that there was no man- 
ner of check, control or supervision over the feed- 
ing charity or Samaradhanai Fund by the trustees 
of the temple and there was no association 
between the fund and the Rathotsavam festival as 
such It was also pointed out by this Court that 
cessation or discontinuance of the feeding by the 
trustees of the feeding charity may constitute a 
branch oftrust on their part but cannot in the least 
affect the due performance of the Rathotsavam 
festival itself It was on that basis this Court held 
that the feeding of the brahmins on the occasion 
had no linkor connection with the festival, though 
ıt was meritorious. 
10. Reversing the decision of this Court, the 
Supreme Court has observed that the expression 
“being connected with” or “in relation to” do not 
importany control by the authorities who manage 
or administer the festival in the temple It will be 
advantageous to extract the relevant following 
observations, of the Supreme Court 1n that con- 
nection. 
“A Hindu religious festival or observance may 
havea local significance, in that it is celebrated 
or observed 1n a particular locality in connec- 
tion witha shrine, temple or math, or it may be 
a festival or observance celebrated generally 
without any connection with any temple or 
math In the case of such general festivals or 
observations there 1s no one who can beso said 
` tocontrol the celebrations, and the definition 
of "religious charity" includes such general 
festivals and observances. It cannot be assumed 
that theré must always be a set of persons who 
cóntrol the celebration of a festival or an 
observance. The test suggested by the High 
Court that ın order that there should be, 
between the charity and the festival or obser- 
vance such a relation that the administration 
of the charity must be cpftrolle by those who 
celebrate the festival gr observance ina temple 
or ‘math; besides béing inapt in the case of 
general festivals and observances can only be 
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evolved 1f words which are not found in the 

definition of “religious charity" are added 

thereto ” 
11. It has been held that the association with the 
religious festival should undoubtedly be real and 
not imaginary, but to constitute association It 1S 
not predicated that the administration of public 
charity must be controlled by the persons respon- 
sible for celebrating the religious festival in a 
temple ormath or bean integral part of the festival 
or observance 
12. The above ruling of the Supreme Court will 
apply onall fours to the present case and I have no 
hesitation to hold that the trust with reference to 
which the plaintiffs have come forward with the 
application under Sec.92 of the Code of Civil 
Procedure is a religious endowment or religious 
charity within the meaning of the Tamil Nadu 
Hindu Religous and Charitable Endowments Act 
and Sec 92 of the Code of Civil Procedure is not 
applicable thereto Hence the application filed by 
the plaintiffs ıs not maintainable and deserves to 
be dismissed In the view I have taken, it 15 not 
necessary for me to decide the other questions 
argued before me 
13. In the result, the civil revision. petition. 1$ 
allowed and the order of the Subordinate Judge 
dated 21 9 1990 in I A No 1024 of 1988 is set aside 
and the applicauon 1s dismissed as not maintain- 
able The partes will bear their respective costs 
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INTHE HIGH COURTOF JUDICATURE AT 
MADRAS. 


Present:- Srinivasan, J 


16th August, 1991 


CR P No 916 of 1991 
M.Elumalai . Petitioner 
V 


Devialias Perundeviand others Respondents 
Specific Relief Act (XLVI of 1963), Sec 16(c) - Suit 
for specific performance of agreement - Decreed 
ex parte - Decree subsequently set aside - 
Decree passed after contest - Petitioner depositing 
balance of sale consideration - Court depositing 
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the amount m the form of cash certificates in a Bank 
Petitioner, if entitled to interest accrued on the 
amount 

The petitioner filed a suit for specific performance 
against the respondents on an agreement dated 
10 12 ‘82 Thesuit was initially decreed ex parte on 
811'85 The pet.tioner deposited the balance of 
sale consideration of Rs 66,380 soon thereafter 
The exparte decree was set aside and a decree after 
contest was passed on 20 1 1987 Thereafter the 
amount deposited by the petitioner in court was 
deposited ın Vijaya Bank, T Nagar Branch at his 
instance on 27.3 1987 It earned interest and the 
peutioner filed an application before the court for 
the interest of Rs 4,054 50 accrued on the deposit 
Itwas dismissed In revision, itwas contended that 
the respondents were entitled only to the balance 
of sale consideration namely Rs 66,380 and that 
the interest accrued on the amount belonged to 
the petitioner Rejecting the contention, 

Held - Under the Specific Relief Act, the plaintiff 
must prove before the court that he 1s always ready 
and willing to perform his part of the contract and 
it 1s only to show that he has performed his part of 
the contract, the deposit of the balance of sale 
consideration It is not open to the plainnff/ 
decree-holder to contend that the judgment-debtor 
could not withdraw the same The entitlement to 
enforce specific performance depends upon the 
deposit made by the decree-holder Unless the 
decree-holder makes the deposit, he would not be 
entitled to enforce the decree against the defen- 
dant Once the money 1s deposited as per the 
provisions ofthe Specific Relicf Actor the decree, 
it 1s earmarked for payment to the judgment- 
debtor. The court holds the money for the benefit 
ofthe defendant Ifitearns interest on account of 
deposit ın a Bank, such interest should go to the 
benefit of the judgment-debtor and not to the 
decree-holder It 1s contended that ın one sense, 
the respondents are decree-holders and that the 
petitioner ıs a judgment-debtor to that extent 
Even so, the petitioner being bound by law to 
make the deposit in order to get a decree for 
specific performance, he could not be entitled to 
claim interest on the amount On the other hand, 
the petitioner may be entitled to claim possession 
of the property as a consequence of execution of 
sale deed in his favour Hence the petitioner can- 
not claim interest which had accrued on the amount 
deposited [Paras 4 and 5] 
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Cases referred to: 

Pappu Reddtar v. Ramanatha lyer, (1952)2 M LJ 
352: LL.R (1962) Mad. 1091. A.I R 1963 Mad. 45, 
State of Andhra Pradesh v Govinda RayrRice Mil 
Contractors Company, A LR. 1965 A P. 898 (1965)1 
An.W.R. 335. 

Petition under Sec.115 of Act V of 1908, praying 
the High Court to revise the order of the Court of 
the City Civil Court (X Assistant Judge), Madras, 
dated 4.2 1991 and made ın E.A No 4638 of 1990 
in E.P.No.2558 of 1989 in O S No 4986 of 1983 
V.Krishnan, for Petitioner 

R.G.Annamalai for Respondents 

The Court made the following 

ORDER-- This reyision petition 1s against the 
order of X Assistant Judge, City Civil Court, Madras 
dismissing the application filed by the petitioner 
herein for payment of Rs 4,054 30 from out of the 
court deposit. 

2. The basis of the claim of the petitioner 1s that he 
filed a suit for specific performance ın O S No 4986 
of 1983 against the respondents on an agreement 
dated 10.12 1982 The suit was initially decreed ex 
parte on 8 11.1985 It ıs stated that the petitioner 
deposited the balance of sale consideration of 
Rs.66,380 seen thereafter. The ex parte decree was 
set aside and a decree after contest was passed on 
20.1 1987 Thereafter, the amount deposited by 
the petitioner ın court was deposited ın Vıjaya 
Bank, T.Nagar Branch, Madras, at his instance on 
27.3.1987 in the form of a cash certificate That 
deposit earned interest and on the date when the 
petitioner filed the application before the court 
below, asum of Rs 4,054 30 had accrued by way of 
interest. 

3. It ıs the contention of the petitioner that the 
respondents are entitled only to the balance of 
sale consideration, namely, Rs 66,380 which was 
the only amount in court. According to him, the 
interest that was earned on the deposit made 1n 
the Bank at his instance belongs to him. Learned 
counselfor the petitioner submits thatit wasopen 
to the respondents to withdraw the same as soon 
as it was deposited or at least after the passing of 
the decree and the fact that the respondents have 
not withdrawn the same would disentitle them to 
claim interest accrued on the deposit made in the 
Bank. Learned counsel also submits that when the 
decree specifies the amount as Rs.66,380 which 
was due according to the contract, any accretion 
thereto cannot be available to the respondents 
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4. Learned counsel for the petitioner placed reli- 
ance on the judgment of the Full Bench in Pappu 
Redduar v. Ramanatha Iyer, (1962)2 MLJ 352 

IL R.(1962) Mad. 1091: A I R 1963 Mad. 45 'That 
was a case which related to restitution The Full 
Bench held that when the decree-holder was pre- 
vented from withdrawing the amount in deposit 1n 
court, till the disposal of the appeal, he could not 
be made liable for interest on the amount depos- 
ited ın court, on the decree being set aside by the 
appellate court and restitution being ordered in 
favourofthejudgment-debtor That principle was 
followed and applied by Andhra Pradesh High 
Court in State of Andhra Pradesh v Govinda Raja 
Rice Mil Contractors Company, A I R. 1965 AP 

398 (1965)1 An W.R 335. The principle laid down 
by the Full Bench will pot apply to the facts of the 
present case This 1s not a case ın which that 
decree-holder was prevented from withdrawing 
the amount deposited from court. On the other 
hand, he was bound by law to make the deposit. 
Under the Specific Relief Act, the plaintiff must 
prove before the court that he 1s always ready and 
willing to perform his part of the contract and it i5 
only to show that he has performed his part of the 
contract, thedeposit ofthe balance ofsale consid- 
eration, 1t i$ not open to the plaintiff/decree- 
holder to contend that the judgment-debtor could 
not withdraw the same The entitlement to en- 
force specific performance depends upon the deposit 
made by the decree-holder Unless the decree- 
holder makes the deposit, he would not beentitied 
to execute the decree, against the defendant Once 
the money is deposited as per the provisions of the 
Specific Relief Act or the decree, ıt 15 earmarked 
for payment to the judgment debtor The court 
holds the money for the benefit of the defendant 

Ifıt earns interest on account of deposit in a Bank, 
such interest should go to the benefit of the judg- 
ment-debtor and not to the decree-holder. 

5. It 1s contended that 1n one sense, the respon- 
dents are decree-holders ınasmuch as they are 
entitled to the money and that the petitioner ıs a 
judgment-debtor to that extent Even so, the peti- 
toner being bound by law to make the deposit in 
order to get a decree for specific performance, he 
would not be entitled to claim interest on the 
amount. Onthe other hand, the petitioner may be 
entitled to claim possession of the property as a 
consequence of execution of sale deed in his 
favour Hence, the petitioner cannot claim interest 
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which has accrued on the amount deposited 

6. Learned counsel for the petitioner draws my 
attention to O 24, Rule 3, Code of Civil Proce- 
dure Under that rule, no interest shall be allowed 
totheplaıntıff onany sum deposited by the defen- 
dant from the date of receipt of notice thereof, 
whether the sum deposited 1s in full of the claim or 
falls short thereof The rule applies only to a suit 
where money 1s claimed from the defendant and 
he makes deposit 1n court. Once the defendant 
makes the deposit in court and gives notice to the 
plaintiff, he ceases to be liable for interest thereon 

The rule only sets out that position That has no 
application to the facts of the present case 

7. It 1s to be noted that the deposit in Bank was 
made only in March, 1987 after the decree in the 
Suit was passed Hence, by stretching the provi- 
sions of law to any extent, the petitioner cannot 
claim that he 1s entitled to the interest that has 
accrued on the deposit in Bank After the decree, 
the remedy of the petitioner is only to execute the 
decree and take a sale deed in his favour. The 
respondents filed an appeal and applied for stay 

Ultimately, stay was vacated The petitioner can 
now get the sale deed executed in his favour by 
executing the decree. But, he cannot claim the 
interest that has accrued on the sale consideration 
deposited by him as directed by the decree. 

8. In these circumstances, this revision petition 
fails and 1s dismissed However, there will be no 
order as to costs 
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INTHEHIGH COURTOF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present:- Bakthavatsalam, J 


W P No 2361 of 1987 7th December, 1989 
Emanuel Teachers” Training Institute, Venus 
Compound, Vallam, Tirunelveli District 
-Petitioner 
v. 
The Dircctor of School Education, Madras and 
others Respondents 
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Tamil Nadu Minority Schools (Recognition. and 
Payment of Grant) Rules (1977), Rule 4(3) - Apph- 
cation for recognition for starting a teacher's train- 
ing institute for women at Vallam - Application 
rejected by Joint Director of School Education - 
Appeal - Appellate authority cannot reject appeal 
without hearing applicant [Para 5] 
Petition under Art 226 of the Constitution of 
India, praying that in the circumstances stated, 
therein, and ın the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
cerniorarified mandamus calling for the records 
comprised in the proceedings of the 1st respon- 
dent in his proceedings R C No 203850/M3/86, 
dated 15 12 1986and thatofthe2nd respondent in 
his proceedings in L Dis No 475668/M3/85, dated 
31 12 1985 and quash the proceedings of the 1st 
respondent, dated 15 12 1986 and the 2nd respon- 
dent dated 31 12 1985, respectively consequently 
directing the respondents herein to grant the 
necessary recognition and to the petitioners Teach- 
ers Traınıng Institute under the provisions of the 
Tamil Nadu Private Schools Regulation Act 

V Ramajagadeesan, for Petitioner 

D Rajasekaran, Government Advocate, for 
Respondent Nos 1 to 5 

S W Kanakaraj, for Respondent Nos 6 to 19 

The Court made the following 

ORDER - The writ petition 1s directed against an 
order of the first respondent refusing to grant 
recognition to the 

Teachers' Training Institute for Women at Val- 
lam, Tirupelveli District 

2. The brief facts are as follows 

The petitioner filed an application for starting a 
Teachers’ Training Institute for Women at 
Vallam, Tirunelveli District, on 10 12 1985. He 
has submitted his application for recognition to 
the Joint Director of School Education (Secon- 
dary Education) who is the competent authority 
under Rule 4(3) of the Tamil Nadu Minority 
Schools (Recognition and Payment of Grant) Rules, 
1977 The Joint Director of School Education 
(Secondary Education) examined the proposal 
and rejected the request of the petitioner on the 
ground that there was no educational need tostart 
any Teachers' Training Institute for Women in 
Tirunelveli District as there were already one 
Government Teachers’ Training Institute for 
women besides 5 aided Teachers’ Training 
Institute for women The authority thought that 
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theeducational need ofthe locality is met by these 
institutions Theotherreason given by the author- 
ity ıs that the policy of the Government 1s not to 
open any new Teachers’ Training Institute ın the 
State The petitioner preferred an appeal to the 
Director of School Education, the first respon- 
dent herein on 22 5 1986 which was received by 
the appellate authority on 24 5 1986 Itseems that 
the appellate authority examined the appeal and 
came to the provisional conclusion that the ameni- 
ties and other facilities provided in the institute 
are not adequate. As such, the appellate authority 
requested to show cause why the appeal petition 
for recognition to the Teachers’ Training Institute 
should not be rejected The appellate authority 
gave time till 5 12 1986 for obtaining hus reply 

By the impugned order dated 15 12 1986, the 
appellate authority rejected the appeal after 
considering the question of granung recognition 

While doing so, the appellate authority held 
that the correspondent has not sent any reply 
till thedate ofthe order: e, 15 12.1986 Aggrieved 
by this order, the Institute has come to this 
court i 

3. No counter-affidavit has been filed by the 
respondents, ın spite of so many opportunities 
were given to them right from January, 1989 This 
1s being one of the date fixed case posted before 
me, I am not inclined to grant any more adjourn- 
ment. As such I am deciding the case on the 
allegations made in the affidavit 

4. Though Mr Ramajagadeesan, learned counsel 
for the petitioner raised a question based upon the 
order of the original authority that the reasoning 
of the authority that there 1s no necessity for 
granting permission to Teachers’ Training Insti- 
tute in that locality 1s not correct, in view of the 
decisions of this Court ın Anna Teacher Training 
Institute for Women represerited by tts Manager v 

Joint Director of School Education, Madras and 
another W P No 2022 of 1982 dated 23 1 1985, bya 
Division Bench and of Shanmugham, J , in (Soci- 
ety of the Brothers of the Sacred Heat of Jesus 
Palayamkotiai and another v Duectoi of School 
Education Madias-6 and another, W P No 3487 
dated 18 8 1986), I am not inclined to go into that 
question, since I take the view that the other 
contention raised by the petitioner ın the affidavit 
that the impugned order of the first respondent is 
violative of the fundamental principles of natural 
Justice, which came to be passed 1s without any 
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legalsanctionand without providingany opportu- 
nity to the petitioner to explain his case 

5. As already stated, the petitioner has been given 
ashow cause notice by the appellate authority and 
was asked to give a reply within a particular time 
It ıs alleged ın para 9-G of the affidavit that the 
petitioner gave a telegram on 5 12 1986 request- 
ing the first respondent extension of time till 
13 12 1986 The impugned order was passed with- 
out waiting for the explanation of the petitioner. 
Though the order 1s dated 15 12 1986, the order 
does not mention about the telegram given by the 
petitioner on 5 12 1986 and there 1s no mention in 
the order that time was requested and it has been 
rejected Further a reading of the order clearly 
shows that the appellate authority passed the 
impugned order based on the report by lower 
authorities and no personal inspection has been 
made with regard to the infrastructure facilities I 
say so because the original authority rejected the 
request not on merits but on a technical ground 
that the Teachers” Training Institute 1s not neces- 
sary, based on the policy of the Government. 
When an appeal is made against that order, it is 
incumbent on the appellate authority to give an 
opportunity to the petitioner to prove that the 
petitioner's Institute has got all the infrastructure 
facilities to conduct the institute In my view, this 
1mpugned order is passed 1n violation of the prin- 
ciple of natural justice, since no opportunity was 
given to the petitioner to prove his case regarding 
the amenities and infrastructure facilities avail- 
able As such I am inclined to allow the writ 
peution. The impugned order of the first 
respondent 1s set aside and the first respondent 
ıs directed to take back the appeal on file and 
after issuing notice and giving opportunity to the 
petitioner to decide the matter afresh within two 
months from the date of this order The writ 
petition stands allowed No costs 
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M/s.K.P V Shaik Mohammed Rowther & Co P Ltd v. The Trustees of the port of Madras 
I] » (Ramaprasada Rao, J ) 


IN THE HIGH COURTOFJUDICATURE AT 
MADRAS. 


Present- Ramaprasada Rao and Rathnavel 
Pandian, JJ 
O.S A.No 55 of 1974 31st August, 1977. 


Mjs.K.P.V.Shaik Mohammed Rowther and 
Company Private Limited -Appeliant 
v 


The Trustees of the Port of Madras, represented 
bythe Chairman, Madras Port Trust, and another 
Respondents 


Madras Poit Trust Act (iI of 1905), Sec 56 - Rela- 
tionshtp between Steamer agents and Port Trust - 
Liability to pay demunage to Port Trust - When 
passes on to consignee 

Held.- There is high authority for the proposition 
that it 1s only the consignee who should pay the 
demurrage charges ıf he otherwise satisfies the 
Port Trust that he is the proper person who could 
demand delivery from 1t The only question there- 
fore that arises for consideration in the instant 
case1s whether there s anysubstitute for the proof 
that is required to show that the named consignee 
viz, the 1st defendant did ever secure either 
expressly or by necessary implication the right to 
obtain delivery of the imported goods from the 
Port Trust If there 1s evidence a/unde to show 
that the consignee had obtained such a night from 
the steamer agents and there 1s also contempora- 
neous record to prompt a reasonable person to 
gain the ifapression that the Port Trust has knowl- 
edge aboüt such a vested right ın the consignee 
and above allif the Port Trust deals with him with 
such knowledge and under that impression then it 
cannot be said that the Port Trust can mechani- 
cally rely upon the original theory of continuing 
liability on the part of the bailor viz, the steamer 
agents and still project a clarm against him with- 
out having recourse against the consignee whom 
they have recognised as a person entitled to 
receive the goods from them (Para 4] 
In the present case, having regard to thg finding, 
on the materials scrutınısed, that the Port Trust 
itself looked upon the 1st defendant as the person 
entitled to take ee the goods from them, 

1 

there 1$ enough and more evidence to conclude 
that the rural relationship of batlor and baree as 
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between the Steamer Agents and the Port Trust 
was snapped and the Port Trust cannot therefore 
on the presumption that it continued, claim the 
demurrage charges from the Steamer Agents 
[Para 4] 
Mjs.K P V Shaik à. hammed Rowther and Com- 
pany Private Limuted v The Trustees of the Port 
Trust of Madras, Appeal No 813 of 1967, approved. 
Cases referred to: 
Port of Bombay v I.G.Supplyng Co, AIR 1967 
SC 1622, Trustees of the Port of Madras v 
Mis Amınchand Pywelal, AIR 1975 S C 1933 
Appeal under Clause 15 of the Letters Patent and 
O 36, Rule 1ofthe Original Side Rules against the 
Judgment and decree of Varadarajan, J, dated 
4 5 1973and passed in the exercise of the Ordinary 
Orıgınal Civil Jurisdiction of the High Court in 
CS No 48 of 1970 
The Judgment of the Court was delivered by 
Ramaprasada Rao, J - The 2nd Defendant ın 
CS No 480f 1970 who are the Steamer Agents of 
the vessel S S Vishva Kalyan are Appellants The 
Trustees of the Port of Madras filed a suit against 
two defendants, the 1st being the named con- 
signee of goods which were imported from broad 
and the 2nd Defendant being the Steamer Agent 
of the vessel which carried such goods The Vessel 
arrived at Madras on March 11, 1967 and after the 
goods were manifested in the normal way, the Port 
Trust took statutory charge of the goods from the 
Vessel on the same day, but it transpires that in or 
about April 11, 1967 the goods were seized under 
Sec 110 of the Customs Act and were removed to 
the confiscated goods warehouse by the Customs 
Department The investigations by the Customs 
Department into the validity and regularity of the 
import took some time and in the meanwhile the 
harbour dues and demurrage charges with reter- 
ence to the imported goods were mounting up by 
leaps and bounds The Port Trust even in the year 
1967 and before the Customs could pass the usual 
confiscation Order on their satisfaction that the 
import was illegal which they did on January 2, 
1968, was corresponding with either of the defen- 
dants or both in the matter of taking over of the 
goods from the Trust premises under a threat of 
auction of the same, if it 1s not so removed, under 
Sec 56 of the Madras Port Trust Act The plain- 
tıffs case 1s that neither of the Defendants would 
Satisfy the demands made on them for harbour 
dues and demurrage charges which on the date of 
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confiscation as aforesaid to wit 2 1 1968 rose up to 
Rs 63,912 58 As the amount was not paid by the 
defendants, they issued a suit notice on 23 1970 
and filed the present action for the recovery of the 
saidsum andsought for interest on the sameat 696 
p a. from the date of plaint till date of payment 
The 1st Defendant remained ex parte The 2nd 
defendant, Steamer Agent, took up the plea that 
he was not responsible for the demurrage charges 
and the claim if any could be projected only as 
against the named consignee He would also plead 
that in the circumstances of the case, the theory of 
the continuing liability of the carrier would not 
apply and he was not liable either in equity or 
otherwise for thesuit claim Various legal conten- 
tions were raised and counsel agreed that it would 
not be necessary for us to trace the pleadings 
orthodoxically as ıt would be seen presently, the 
matter 15 more or less covered by authority except- 
ing on a question of fact which we addressed 
ourselves with reference to the documents on 
record to find Whether the ratio of the decision 
rendered by a Division Bench of this Court in 
Mls KP V Shaik Mohammed Rowther and Com- 
pany Private Limited v The Trustees of the Poit 
Trust of Madras, Appeal No 813 of 1967, would 
apply 1n all force to the facts of this case The 
"Learned Judge who tried the case accepted the 
plaintiff's claim and gave a decree both against the 
Consignee and as against the Steamer Agent It is 
against this, the present appeal has been filed 
2.Mr V K T Chari, learned counsel for the appel- 
lant (2nd defendant) wanted to contend that the 
general principle invoked by the Port Trust in 
similar matters claiming harbour dues and demur- 
rage charges as against Steamer Agents 1s on the 
general assumption that the Steamer Agents' status 
continues as a Bailor until otherwise snapped by 
an endorsement on the Bill of Lading made by the 
Steamer Agents oraspecific Delivery Order given 
to the consignee or the endorsee enabling them to 
take delivery of the goods directly from the Port 
Trust 

3. In the view, that we intend taking and having 
regard to the felicitous Judgment rendered by a 
Division Bench of this Court already referred'to, 
we are not inclined to retrace the argument but 
confirm ourselves to the only question whether in 
the facts and circumstances of this case the Port 
Trust are right when they contend that the con- 
tinuing liabilityon the part of the Steamer Agents 
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still continues notwithstanding Customs Authori- 
ties exercising Jurisdiction under Sec 110 of the 
Customs Act and that the jural relationship of 
Bailor and Bailee as between the Steamer Agents 
and the Port Trust continued till 2 1 1968 when 
the goods were confiscated under Sec 111 of the 
Customs Act The Division Bench which consid- 
ered similar circumstances after having examined 
the relative contentions of the parties made cer- 
tain succinct observations which we cannot do 
better than by excerpung them The learned Judges 
said 
(a) Thereis no provisionin the Act which gives 
a recourse to the Port Trust against the Ship 
Owner or the Steamer Agents for the demur- 
rage charges which it had incurred while the 
goods were ın its custody, 
(b) it is true that as Bailors who entrusted the 
goods with the Port Trust the Steamer Agents 
are liable to pay its dues if their instructions 
regarding delivery cannot be carried out and 
the goods are to be returned to them, 
(c) the Steamer Agents have no right ın the 
goods after they have duly endorsed the Bill of 
Lading or issued a Delivery Order to the con- 
signee or endorsee enabling them to take 
delivery of the goods from the Port Trust 
(d) 1t cannot therefore be said that when the 
consignees named in the Bill of Lading i5 known 
and he has been authorised to take delivery of 
the goods by the Steamer Agents, the demur- 
rage charges which become due by the default 
of such Consignee not satisfying the Customs 
Authorities are payable by the Steamer Agents 
In the ultimate analysis the learned Judges 
accepted the contention of the Steamer Agents 
ın that case that they were not liable for the 
demurrage charges Mr R G Rajan, learned 
counsel for the Port Trust rightly pointed out 
that the ratio 1n the above decision turned on 
its merits and particularly he drew attention to 
the factual finding of the fact that there was 
proof ofthe issuance ofa Delivery Order to the 
consignee in that case and the entire judgment 
therefore revolved on the said finding His 
contention there 1s that in the absence of such 
proof or substitute for such proof in such 
cases of the right of the consignee to obtain a 
delivery of the goods from the Port Trust 
direct, without the intervention any more of 
the Steamer Agents, the Steamer Agents would 
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sull continue to be liable for the demurrage on 
the principle that they were the original Bai- 
lors and as such Baılors, the continuing liabil- 
ity would run until they are discharged from it 
1n a manner known to law 
4. Mr R G Rajan, 1s right when he says that the 
relationship which was forged as between the 
Steamer Agents and the Port Trust at orabout the 
time when the goods were taken custody of by 
them within port precincts from the quay side 1s 
that of a bailor and bailee He would also fairly 
concede having regard to our Division Bench 
judgment which undoubtedly binds at this stage 
that if there is proof ofan-endorsement on the Bill 
of Lading or the issuance of a Delivery Order by. 
the Steamer Agents to the named consignee, which 
by itself would enable him to approach the Port 
Trust and obtain delivery of the goods, then the 
principle of continuing liability on the part of the 
bailor would not longer be apphcableand the Port 
Trust would be compelled and constrained to look 
tothenamed consignee for the recovery of charges 
like harbour dues and demurrage relatable to the 
imported goods There is high authority for the 
proposition that ıt is only the consignee who should 
pay the demurrage charges 1f he otherwise satıs- 
fies, the port trust that he1s the proper person who 
could demand delivery from it (vide. Port of Bombay 
v IG Supplying Co, AIR 1967 SC 1622, and 
Trustees of the Poit of Madias v M/s Aminchand 
Pyarelal, AIR 1975 S C 1935 The only question 
therefore that arises for consideration in the 
instant case 1S whether there 1s any substitute for 
the proof that 1s required to show that the named 
consignee viz , the 1st defendant did ever secure 
either expressly or by necessary implication the 
rıght to obtain delivery of the imported goods 
from the Port Trust If there 1s evidence aliunde to 
show that the consignee had obtained such a right 
from the steamer agents and there ıs also contem- 
poraneous record to prompt a reasonable person 
to gain the impression that the Port Trust has 
knowledge about such a vested right in the con- 
signeeandaboveall if the port trust deals with him 
with such knowledge and under that impression, 
then it ‘cannot be said that the Port Trust can 
mechanically rely upon the original theory of 
continuing liability on the part of the bailor viz, 
thesteamer agents and still project a claim against 
him without having recourse against the consignee 
whom they have recognised as a person entitled to 
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receive the goods from them. The learned judges 
ofthe Division Bench, Ramanujam, and V.Rama- 
swami, JJ in the excerpt cited have made this 
proposition clear It ıs therefore necessary for us 
tolook into the record to find whether the conduct 
and the dealings between the Port Trust and the 
named consignee in the instant case after the 
removal of the goods to the Confiscated Goods 
Warehouse on 11.4 1967 under Sec.110, and after 
its confiscation on 211968 under Sec 111 did 
acquire by necessary implication a right to obtain 
the goods from the Port Trust Under Ex P-2 
dated 7 7 1967 the Madras Port Trust wrote to the 
Assistant Collector of Customs as follows 
“As required in the letter first cited in pack- 
ages have been removed to the Unclaimed 
Confiscated Goods Warehouse (*W' Ware- 
house) However, it 1s noted that no formal 
confiscation order has been made As such the 
packages are being listed for sale in the next 
auction to be held by the Trust It ıs requested 
that the confiscation order if any, may be sent 
and importer directed to clear the packages 
quickly." 
(sd/ ) 
Copy to - U CC t0 issue sale notice to the 
Steamer Agents and also to M/s Bheru Mfg. 
Co , Madras-21 and to list the packages for sale 
ın the auction ” 
It ıs seen from the above that a direction/or the 
issuance of a notice to the 1st defendant, con- 
signee was also given Under Ex P-3 dated 18 6.1987, 
the Assistant Collector of Customs wrote to the 
Port Trust as under - 
“Please refer to your letter No J 8/12952/67/ 
TC dated 7 7 1967 on the above subject Show 
cause notices have been issued to the Import- 
ers’ Clearing Agents, M/s Sheriff & Sons, Madras 
and Shri Aleem, Managing Director of M/s 
M Sheriff & Sons, Madras in respect of the 
aforesaid consignment 15 days time has been 
given to them to furnish their reply. The con- 
signment may therefore be retained ın your 
custody and may be deleted from the auction 
list As soon as ordérs are passed, a copy ofthe 
same will be endórsed to you " 
This letter obviously establishes that even the 
Customs Department were aware as to who were 
the clearing agents of the importer Under Ex.P-4 
dated 14 8 1967 the Port Trust wrote to the Steamer 
Agents as follows 
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“I have the honour to inform you that applica- 
tionis being made to the Collector of Customs 
for clearance of goods noted overleaf for sale 
under Secs 56 and 58-A of the Madras Port 
Trust Act, 1905 Ifthe goods have already been 
cleared, this notice may be treated as can- 
celled 
The name and address of the consignee may 
please be furnished ” 
Itisseen that this isonly a threat ofan auctionsale 
and not as actual notice of auction. But what 1s 
significant in this letter 15 that the Port Trustissull 
pretending that 1t does not know the name and 
address of the consignee though as stated already 
under Ex P-2 dated 7 7 1967, there 1s a direcuon 
for the issuance ofa notice to M/s Bheru Mfg Co, 
Madras-21 who 1s indisputably the consignee of 
the packages After writing this the Port Trust 
resolved to bring to sale the unclaimed goods 
They issued a notice Ex P-11 dated 198 1967 
directly to the 1st defendant and not even to the 
Steamer Agents, running as under 
“I have the honour to inform you as required 
under Sec 58-A of the Madras Port Trust Act, 
1905 that the goods shown on the reverse will 
be sold by auction if the Port Trust charges 
recoverable thereon have not been paid and 
the goods not cleared within 10 days from the 
date of this notice This notice may be treated 
as cancelled, if the goods have already been 
cleared ” 
To a question put by us to the counsel for the Port 
Trust, whether there 1s any proof of service of a 
similar notice on theSteamer Agents, we were not 
able to get any positive answer The assumption 
therefore 1s that no such notice of auction was 
even sent to the Steamer Agents It 1s seen from 
Ex P-11 that the Port Trust dealt with the 1st 
defendant as a person who 1s entitled to take 
delivery of the goods from them and to be more 
specific entitled to the goods itself If the Ist 
defendant had no right in the goods as its owner, 
one fails tosee the significance ofthe notice under 
Ex P-11. We may also refer to one other sıgnıfı- 
cant letter Ex P-12 which was written by the 1st 
defendant directly to the Port Trust Hesought for 
a stoppage of public sale of the goods He would 
also assure the Port Trust that as soon as the 
consignment is released by the customs, he 
Shall take delivery by paying the charges The 
letters as above read cumulatively give a 
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reasonable impression that the Port Trust at all 
material points of time recognised a right in the 
1st defendant to seek for delivery of the goods 
from them and did not maintain either 1n the 
correspondence or by any over act on their part 
that the continuing liability of the 2nd defendant 
asa bailorof the goods in question continued and 
that they looked upon the Steamer Agents as the 
otherandonly party whoshould be made liable for 
the demurrage charges which the goods might 
incur at some point of ume later to the date when 
the Port Trust took custody of such goods 
Approving the principle laid down by the Division 
Bench referred to above and having regard to our 
finding on the materials scrutinised by us that the 
Port Trust itself looked upon the 1st defendant as 
the person entitled to take delivery of the goods 
from them, there is enough and more evidence to 
conclude that the jura] relationship of Batlor and 
Bailee as between the Steamer Agents and the 
Port Trustwas snapped and the Port Trust cannot 
therefore on the presumption that ıt continued 
claim the demurrage charges from the Steamer 
Agents We find as a fact that the Port Trust had 
knowledge that the 1st defendant alone was en- 
utled to take delivery of the goods as consigned 
and the Steamer Agents by their conduct and 
treatment of the good divested themselves of their 
right as Bailor and transmitted it to the 1st defen- 
dant and It 1s ın pursuance of such a vested right in 
him that the 1st defendant was acting and corre- 
sponding with the Port Trust and sought for deliv- 
ery of the goods from them Being the known 
circumstances, the learned Judge ought not have 
decreed the suit as against the Appellant herein 
on the only ground that there 1s no endorsement 
on the Bill of Lading or a Delivery Order as it 1s 
popularly understood, which would enable the 
consignee to take delivery of the goods from the 
Port Trust We find that there is substitute of such 
proof of the fact that the Appellant as Consignee 
was entitled to the goods and take delivery ofit and 
ın this view the appeal has to be allowed The 
appeal is, therefore allowed There will be no 
order as to costs 

5. The judgment in so far as it provides for decree 
as against the 1st defendant shall stand 
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IN THE HIGH COURT OF JUDICATURE AT 
. MADRAS. 


Present:- Lakshmanan, J 


C S No 339 of 1989 4th October, 1991 


M/s.S.Muthuswamy Petitione 

v 

Chief Engineer, Construction Works Branch, 

Southern Railway, Madras and another 
Respondents 


Arbitration Act (X of 1940), Sec 20 - Arbitration 
under - Conditions foi 
In order to attract the provisions of Sec 20 of the 
Arbitration Act, the following conditions must be 
fulfilled (a) the parties must have a valid and 
subsisting arbitration agreement between them 
(b) the agreement was executed before the ınstıtu- 
tion ofa suit relating to the subject matter of the 
agreement, (c) the existence of a difference to 
which the agreement applies (d) the applications 
made to a court having jurisdiction 1n matter to 
which the agreement relates Under Sec 20, the 
court has to ensure about the existence of an 
arbitration agreement between parties and the 
covering of the dispute by that agreement The 
existence of a dispute is absolutely essential for a 
reference under Sec 20 [Para 16] 
Cases referred to: 
Damodar Valley v KK Kar, AIR 1974S C 153 
1974 M LJ (Cil ) 363 (197:)3 SCC 589 1974 
SCC (Cil) 67 1974 CH LJ 363, State of Mahai- 
ashtrav Ramdas Shrinivas, A I R. 19828 C 1249 
(1982)2 S C C 463, Perumal Goundei v Easwaia 
Kanda, 89 LW 198, AM Shamsudeen v The 
District Judge, West Thanjavur, (1990)2M LJ 461 
B T Seshadn, for Peutioner 
V T Gopalan, for Respondents 
The Court delivered the following 
JUDGMENT - The plaintiff abovenamed filed 
CS No 339 of 1989 with the following prayers 
(a) direct the arbitration agrcement bearing 
No 81/CN/84, dated 6111984, Agreement 
No 16/CN/84, dated 15 2 1984 and No 82/CN/ 
$4, dated 611 1984 filed into this Hon'ble 
Court, 
(b) direct the first defendant to refer the dis- 
pute to arbitration in terms of the agreement, 
(c) costs of this application be provided, 
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(d) such further or other reliefs as this Hon’ble 

Court may deem fit 
His case in short 
Plaintiff entered into three agreements with the 
defendants Railway Administration for carrying 
out certain work as detailed in paragraph 3 of his 
plaint and in pursuance of these agreements, the 
plaintiff was executing the works and was submit- 
ung periodically the Bills The work was com- 
pleted and final bills were also submitted The 
plaintuf firm did not receive the full amount claimed 
Later it was found that in respect of agreement 
No 16/CN/84, dated 15 2.1984, a sum of Rs 3,229,812 
was recovered Similarly in respect of agreement 
No 81/CE/CN/84, dated 6111984, a sum of 
Rs 63,772 was recovered and in respect of agree- 
ment No 82/CN/84, dated 611 1984, a sum of 
Rs 30,379, was recovered, thus makinga total sum 
of Rs 4,23,963 
3. According to the plainuff, he was not advised 
about these recoveries and no notice was given 
before recovering these amounts and no details 
were given as to why this sum of Rs 4,23,963 had 
been recovered from the Bills Asum of more than 
Rs 2 lakhs has been recovered towards security 
deposit The plaintiff by his letter, dated 9 3 1987 
wrote to the first defendant that these recoveries 
have been made without giving notice and had 
also requested for refund of the security deposit in 
respect of all the three agreements enclosing a 
conditional no claim certificate reserving their right 
to claim the amounts due The plaintiff received a 
reply, dated 113 1987 from the Executive Engi- 
neer, Madras stating that Rs.4,23,963 has been 
recovered from the Bill under the three agree- 
ments towards accident compensation The plain- 
uff wrote a letter that he is not hable to meet the 
accident compensation and that the recovery 1s 
illegal and that appropriating ıt against the com- 
pensatıon alleged to be payable by the Railways 
under Sec 82-A of the Railways Act 1s absolutely 
unwarranted The Railways sent a reply, dated 
117 1987 relying on clauses 11 and 12 of special 
conditions of contract and contended that the 
contractor should bear all the loss and expendi- 
turcas he will be held responsible for any injuries, 
loss or damage caused during the course of work 
to the labourers or publicor private persons or to 
the Railway publicor private property Therefore 
the plaintiff issued a legal notice dated 28 12 1987 
setting out the facts and pointed out that neither 
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under the general conditions of contract nor under 
the special conditions of contract the contractor 
could be made liable for any loss or damage arising 
out of any accident, not due to the negligence of 
the contractor, but brought about by other agen- 
cies The plaintiff therefore demanded refund of 
theamount The first defendant refused to comply 
with the demand made by the plaintiff Thereafter, 
the plaintiff demanded for arbitration inasmuch 
as the agreement between the plainuff and the 
first defendant is governed by Arbitration 
clause 
4. As there is dispute and difference between the 
plaintiff and first defendant by reason of the 
refusal of the claim made by the plaintiff, the said 
dispute according to the plaintiff has to be 
referred to arbitration in terms of clause 63 of the 
general conditions of contract 
5. The following are the disputes that have to be 
resolved by Arbitration - 
(1) Whether the recovery ofa sum of Rs 4,24,963 
from the bills ın respect of the agreements 
referred to above on the allegation that the 
plainuff ıs liable to pay compensation to the 
victims on account of accident in terms of 
Clauses 11and 12 under Special Conditions of 
contract and Clause 24 of General Conditions 
of contract 1s valid? 
(u) such other and further questions that may 
be referred to for decision by Court and/or by 
the parties for decision by the Arbitrator 
6. This suit i5 resisted by the Railways They filed 
a counter affidavit dated 6 10 1989 and an addi- 
tional counter affidavit, dated 27 8 1991 now, 
after the rem and order by the Dıvısıon Bench, 
dated58 1991 
7. The following are the principal contentions 
raised 
“I further submit that the sum of Rs 4,23,963 
(actually ıt should be Rs 4,24,962 75) recov- 
ered from the plainuff/contractor’s bill was 
towards the accident caused to the Railway 
Passengers/Railway property on 15 4 1985 on 
account of his negligence in executing the 
work The aforesaid amount of Rs 4,24,963 
was recovered under the powers conferred under 
the General Conditions of Contract according 
to which the contractor shall indemnify the 
Railway Administration on account of anysuch 
accidents The plaintiffs allegation that no 
notice was given to him before the recoveries 


made is denied by me The first notice to the 
plaintiff/contractor was given by the Executive 
Engineer, Southern Railway as early as on 
651985 It was stated therein that pending 
assessment of the damages, a sum of Rs 1 lakh 
would be recovered from the plaintiff/contrac- 
tor's bill The recoveries were made from his 
'onaccount' billsat the rate of 5% from each of 
the ‘on account’ bills so as to avoid immediate 
hardship to the plaintiff as he has to get onwith 
other works also Simultaneously ” 


"In fact the plaıntıff/contractor never raised 
any objections to these recoveries at least for a 
period of two years For the first time he raised 
the objections only on 9 3 1987 by which time 
he had already given unconditional no claim 
certificate ın respect of all the agreements on 
22 12 1986, 27 1 1987 and 17 9 1986 at the stage 
of the final bills The conditional no claim 
certificate, referred to in hus letter dated 93 1987 
was not at all submitted by him nor would it 
have been entertained on 93 1987 when he 
had already submitted unconditional no claim 
certificate much earlier ” 

" — Itus true a demand was made for arbitration 
vide hus lettér dated 5 12 1988 but the same was 
denied by the Railway Administration vide 
letter dated 9 3 1989 since the dispute in ques- 
tion cannot be referred to the arbitration in 
view of the fact that the plaintiff/contractor 
had already furnished unconditional no claim 
certificate for each of the contracts separately 
on 27 1 1987, 22 12 1986 and 19 9 1986 and 
hence he 1s estopped from raising any claims in 
the context of clause 43(2) of the General 
conditions of the contract, which governs all 
the three agreements referred to by him.” 

d It ıs submitted that this Hon'ble Court 
may kindly consider the caseonlyas to whether 
the matteris to be referred to thearbıtratıonor 
not and there ts no necessity to go into the 
correctness or otherwise of the compensations 
directed to be paid by the Claims Commis- 
sioner (Sessions Judge, Chengalput) once over.” 
“ . Secondly, the plaintiff/contractor 1s estop- 
ped from raising any disputes as per clause 
43(2) of the General Conditions of the con- 
tract, he having already given unconditional 
no-claim certificates for the contracts at the 
Stage of final bills So far as the Railway 
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Administration 1s concerned, there 1s no dis- 
puteatall thatshould bereferred toan arbitra- 
tion as the amount was recovered from the 
plaıntıff/contractor ın terms of clause 10 to 12 
of the Special Conditions of the contract as 
also under the context of clause 24 of General 
conditions of contract The recoveries were 
rightly made and at any rate, they cannot be 
gone into 1n an arbitration proceedings." 
8. On 223.1991, after hearing both counsels, I 
passed the following Judgment 
“Thesuit 1s to direct the first respondent Chief 
Engineer/Construction Works Branch, South- 
ern Railway, Madras-8 to file the Arbitration 
Agreements, bearing No 81/CN/84, dated 
6 11 1984, No 16/CN/84, dated 15 2 1984 and 
No 82/CN/84, dated 6 11 1984 into this Court 
and to refer the dispute to arbitration 1n terms 
ofagreements The suit is filed by the contrac- 
tor for the above relief 
2. I have heard Mr B T Seshadri on behalf of 
the contractorand Mr V T Gopalan on behalf 
of the Railways. I have also perused the affida- 
vit filed in support of the suit and the counter 
statement filed on behalf of the Railways 
3. The General Manager, Southern Railway 
will follow the procedure 1n accordance with 
clause 63(3)(11) and Clauses 63(3)(b) of the 
General Conditions of Contract and appoint 
two Arbitrators to decide the dispute and dif- 
ferences that have arisen between the contrac- 
torandthe Southern Railway All the disputes 
that have been already raised by both parties ın 
the affidavit filed in support of thesuit and also 
in the counter affidavit will be decided by the 
two arbitrators The arbitrators so appointed 
shall dispose of the matter and pass the Award 
within four months from the date of entering 
pois the reference 
4, The procedure with regard to the appoint- 
ment of two arbitrators shall be completed 
within six weeks from this date ” 
9. Aggrieved against my Judgment, dated 223 1991, 
the Railway Administration filed O S A No 135 
of 1991 They raised a number of points 1n the 
Grounds of Appeal and also have stated ın the 
affidavit filed ın support of the stay petition that 
the points raised by the Railways ın the counter 
statement were unfortunately not considered by 
me and hence the appeal Believing the represen- 
tation and the points raised in the grounds of 


Appealand thearguments advanced at the time of 
hearing, the Division Bench allowed the Appeal 
and remitted back the whole matter for a 
re-hearing and disposal 1n accordance with law 
10 The Division Bench consisting of Hon'ble 
Mishra, J and Hon’ble Janarthanam, J ın their 
Judgment while remanding thesuit have observed 
as under 
“Jt 1s not known why the learned single Judge 
found that the General Manager, Southern 
Railway, was required to follow the procedure 
in accordance with clause 63(3)(11) and clauses 
63(3)(b) of the General conditions of Contract 
and appoint two arbitrators to decide the dis- 
pute and differences that have arisen between 
the contractor and the Southern Railway When 
it had been contested before him on behalf of 
the appellants/Railways that no such arbitra- 
tion was possible with respect to the dispute 
and that the dispute falls beyond the agree- 
ment No judicial order can be justified unless 
itis a speaking order Itis notstatéd anywhere 
in the impugned order what was the dispute 
for, why the plaintiff wanted the appointment 
ofarbitrator and reference of the dispute to the 
arbitrator and why the appellants/Railways 
objected to the appointment of the arbitrator 
or reference of the dispute to the arbitrator It 
appears that correct position of law 1n this 
regard was not brought to the notice of the 
learned single Judge It 1s well settled that a 
judicial order must advert to the facts and 
issues and pive a specific finding before the 
operative order 1s passed For the said reason 
alone, the impugned order has to be set aside 
and remitted to the trial Court 
3 Accordingly, we allow the appeal, set aside 
the impugned order and remit the whole mat- 
ter to the trial Court for a rehearing and dis- 
posal in accordance with law There will be no 
order as to costs ” 


‘ 11. Unfortunately for the Railways, the matter 


against came up before me for a re-hearing 

12 What actually transpired in Court in 22 3 1991 
has been dealt with by me in the later part of this 
Judgment However, I may at this stage say that 
entirely a different picture has been placed before 
the Bench 

13. Pursuant to the Division Bench judgment, the 
matter was heard by me Both thelearned counsels 
have reiterated the points raised ın the affidavit 


d 
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and the counter statements. 
14. Mr.B T Seshadrı contended that the recover- 
1es had been made by the Railways without any 
justification and as there 1s dispute and difference 
between the plainuff and the first defendant and 
by reason of refusal of the claim made by the 
plaintiff the said dispute has to be referred to 
Arbitration in terms of clause 63 of the General 
Conditions of Contract. He said that the plaintiff 
1s not liable to pay compensation to the victimson 
account of accident in terms of clauses 11 and 12 
under Special Conditions of Contract and Clause 
24 of General Conditions of Contract and hence 
he said the recovery is illegal tis further urged by 
Mr B T Seshadri that the plaintiff by his letter 
dated 9.3 1987 wrote to the defendant requesting 
them to refund the security deposit enclosıng a 
conditional no claim ceitificate' reserving his right 
to claim the amount due 
15. Mr V T Gopalan, learned counsel for the 
defendant contended that the contractor shall 
indemnify the Railways under the powers con- 
ferred on them under the General Conditions of 
Contract According to the Jearned counsel the 
recoveries were made from the contractor on 
account bills at the rate and that the plaintiff never 
raised any objections to these recoveries, and that 
he raised the objections for the first tıme only on 
931987 by which time he had already given 
unconditional no claim certificate in respect of all 
thethree agreements at thestage offinalbills The 
conditional no claim certificate referred to in the 
letter dated 9 3 1987 was not at all submitted by 
theplaintiffnor would it have been entertained on 
9 31987 when the plaintiff had already submitted 
unconditional no claim certificate Hence, ıt 1s 
contended that the plaintiff is estopped from rais- 
ing any Claim 1n the context of clause 43(2) of the 
General Conditions of the Contract which gov- 
erns the agreements in question Thus according 
to the Railways the dispute is not referable to 
arbitration 
16. In order to attract the provisions of Sec 20 of 
the Arbitration Act, the following conditions must 
be fulfilled 

(a) The parties must havea valid and subsisting 

arbitration agreement between them; 

(b) The agreement was executed before the 

Institution of a suit relating to the subject 

matter of the agreement, ' 

(c) Existence of a difference to which the 
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agreement applies. 
(d) The application 1s made to a court having 
jurisdiction ın the matter to which the agree- 
ment relates 
Under Sec 20, the Court has to ensure about the 
existence of an arbitration agreement between 
parties and the covering of the dispute by that 
agreement The existence of a dispute 1s abso- 
lutely essential for a reference under Sec 20 
17. In the present case the nature of dispute 1s 
clearly set forth ın the affidavit In my opinion 
sufficient cause is Shown to this Court to make an 
order of reference under the relevant provisions 
of the Act The agreement between parties pro- 
vides for referring the matter in dispute to arbitra- 
ton The agreement is binding upon the parties 
and hence in my viewit should be madeasaruleof 
the court 
18. Clause 63 of the Arbıtratıon Agreement 1s 
reproduced hereunder \ 
63 All disputes and differences of any kind 
whatsoever arising out ofor in connection with 
the contract, whether during the progress of 
the works or after their completion and whether 
before or after the determination of the con- 
tract, shall be referred by the Contractor to the 
Railway and the Railway shall within a reason- 
able time after their presentation make and 
notify decisions thereon in writing The deci- 
sions, directions, classification, measurements, 
drawings and certificates with respect to any 
matters the decisions of which 1s specially 
provided for by these or other special condi- 
uon given and made by the Railway, or by the 
Engineer on behalf of the Railway, are matters 
which are referred to hereinafter as ‘excepted 
matters’ and shall be final and binding upon 
the Contractor and shall not be set aside on 
account of any informality, omission, delay or 
error in proceedings, ın or about the same or 
on any other ground or for any other reason 
and shall be without appeal 
19. Clause 63 1n my view is couched in very wide 
terms and it covers all the disputes and differences 
_ Ofany kind whatsoever arising out of or 1n connec- 
tion with the contract, whether during the prog- 
ress of the works or after their completion and 
whether before or after the determination of the 
contract The dispute shall be referred by the 
Montractor to the Railways and the Railways 
shall within a reasonable time make and notify 
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decisions thereon ın writing Clause 63(3)(1)) and 
clause 63(in)(b) provides for procedure for 
appointment of two arbitrators for all claims of 
Rupees three lakhs and above, and for all 
claims irrespective of the amount or value of such 
claims 1f the issues involved are of complicated 
nature, 

20. It is seen from the affidavit that the contractor 
has questioned the authority of the Railways in 
recovering the amounts from his bills According 
to the Railways, they are entitled to do so under 
the General Conditions of Contract according to 
whıch the contractor shall indemnify the Rail- 
ways. It 1s further contended by the Railways that 
the Contractor is estopped from raising any claims 
in the context of clause 43(2) of the General 
Conditions, Thus, in my opinion, a dispute exists 
between partiesand hence, itshould be referred to 
arbitration. The arbitrators have to see whether 
recovery of the sum of Rs 4 lakhs and odd and 
appropriating it against the compensation alleged 
to be payable by the Railways under Sec 82-A of 
the Railways Act is absolutely warranted and as 
pointed out by the Contractor whether the con- 
tractorcould be made liable forany loss or damage 
arisingoutofanyaccident not due to negligence of 
the contractor but brought about by other agen- 
cies under the General Conditions of Contract or 
under the Special Conditions of Contract The 
Arbitrators have also to find out whether the 
contractor ts estopped from raising the plea now 
or whether he 1s a consenting party for the recov- 
eres and' deductions made 

21. As stated above this Court is called upon to 
decidewhether the parties havea valid agreement, 
whether there is a dispute and whether agreement 
was executed before the institution of the suit 
relating to the subject matter of the agreement 
Once it 1s found out that all the above conditions 
are satisfied, the Court has a duty to refer both 
parties to the agreement to arbitration as contem- 
plated under the agreement In my opinion differ- 
ence and dispute exist between parties, they have 
to be referred to arbitration The Court is not 
expected to deal with the matter on merits and 
decide whether the claim made by the parties are 
true or not, which will amount to encroachıng 
upon the jurisdiction of the arbıtrators Hence, I 
refram from doing so and only refer the entire 
dispute between parties to arbitration as provided 
under the Agreement Thus, I reject the condition 
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of the Railways and hold that arbitration is the 
only remedy to resolve the dispute between 
parties It squarely comes within the agreement as 
contended by the counsel for the contractor 
22. Thus the Railway Administration 1s directed 
to follow the procedure in accordance with the 
relevant provision of general conditions of the 
contract and appoint two arb.trators to decide all 
the disputes and differences that had arisen 
between the parties and as referred to in the 
affidavit, counter and additional counter state- 
ment filed 1n this proceedings The arbitrators so 
appointed shall decide the dispute and dispose of 
the matter strictly 1n accordance with the proce- 
dure and law and with a clear and unbiased mind 
and without being prejudiced by the findings and 
observations made m this Judgment within four 
months from the date of entering upon the refer- 
ence The procedure with regard to the appoint- 
mont of the arbitrators as mentioned above shall 
be completed within six weeks from to-day 
23. It is contended by Mr V T Gopalan learned 
counsc] for the respondents that since the con- 
tractor ncver raised any objections to the recover- 
les and had already given unconditional no claim 
ceruficate m respect of the agreements which 
amount to accord and satisfaction and hence the 
claim cannot be the subject matter of arbitration 
Evcn on this point there are two versions The 
contractor says that he had given only a condi- 
tional no claim certificate The Railways say that 
the contractor had given an unconditional no 
clarm certificate Hence, again there is disputeand 
difference of opinion which can be settled only by 
arbitrators I am unable to countenance the said 
contention in view of the decision of the decision 
of the Apex Court reported in Damodar Valley v. 
KK Kar, AIR 1974 SC 153: 1974 ML J (Crl.) 
363 (1974)3 SC C 589 1974 SCC (CrL) 67 
1974 Cri LJ 363, and followed by me ın Tamil 
Nadu Electricity Board v M/s Hindustan Construc- 
tion Company Ltd, (1991)] LW 53 at page 62, 
which 1s as follows ` 
“In the said tase the tenderer entered into a 
contract with the Corporation to supply coal 
butas he failed to do so in accordance with the 
terms of the contract, the Corporation unilat- 
crally repudiated the contract and ultimately 
paid the respondent for the supply of coal. But 
it was the case of the Corporation that these 
payments, including the return of the deposit 
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“ amount, finally settled the claims of the tenderer 
After receiving those payments the tenderer 
claimed from the Corporation damages for 
repudiation of the contract When the Corpo- 
ration did not agree the respondent served a 
notice ofhis intention to refer the matter to the 
arbitration under the arbitration clause con- 
tained in the contract The arbitration clause 
provided for reference to the adjudication of 
the arbitrators after notice, any question, dis- 
pute or difference arising between the parties 
upon or inrelauion to or in connection with the 
contract The question arose whether the Court 
onan application under Secs 9(d) and33 ofthe 
Act was entitled to enquire into the truth and 
validity of the averment as to whether there 
was or was nota final settlement on the ground 
that if that was proved, it would bar a reference 
to the arbitration inasmuch as the arbitration 
clause itself would perish The Supreme Court 
on a cansideration of the entire matter held 
that the question whether there had been a full 
and final settlement of a claim under the con- 
tract was itself a dispute arising upon or in 
relation’ or ‘In connection with’ the contract 
A claim for damages was a dispute or differ- 
ence which arose between the respondent and 
the appellant and was ‘upon’ or ‘in relation’ or 
"n connection with’ the contract, and"the 
reference to the arbitrator by the respondent 
was not barred " 

The Supreme Court Judgment referred to above 1s 
the direct answer on the question of estoppel 
raised by the learned counsel for the Railways In 
my opinion, still ıt 15 open to the contractor to 
raise a dispute arising out of the contract. Mere 
signing of the Bills receiving payment does not 
amount to consent 

24. Before parting with this case, it 15 my duty to 
place on record the unfortunate developments in 
the case When the matter came up before me on 
theearlier occasion, viz , on 22 3 1991, the learned 
counsel for the Railway Admınıstratıon conceded 
before me that the matter could be referred for 
arbitration. In fact, clause 63(3)(2) and 63(b) of 
the General Conditions of the Contract was spe- 
cifically brought to my notice by the counsel 
appeanng for the Railways In those circumstances, 
an order which is extracted above was passed by 
me Having regard to the stand taken by the Rail- 
ways which conceded for referring the disputes to 
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the Arbitration, the above order came to be passed. 
Taking advantage of the fact that this Court did 
not record the concession made by the Railways, 
1n my earlier order, O S A No 135 of 1991 was 
filed It is very unfortunate that before the Dıvı- 
sıon Bench a picture has been presented as 1f 
number of points were raised by the Railways and 
this Court did not consider those points. In fact, 
the Railways did not raise and argue any pornt on 
22 3 1991 when the matter came up before me for 
hearing It 1s rather painful that a public sector 
undertaking hke the Railway Administration should 
takesuch an unhealthy stand T only wish and hope 
that public sector Corporations and Government 
organizations and departments would not take 
such pleas ın future İlke private litigants It 1s also 
common knowledge that the Court takes into 
confidence the counsel who are also officers of 
Court It 1s the duty of the counsel to instruct his 
client not to adopt such an unreasonable and 
unhealthy stand 
25. Before the Division Bench the Railway 
Administration has stated that they had argued 
before me that no appointment of Arbitrator was 
possible with respect to the dispute and that che 
dispute falls beyond the agreement No such argu- 
ment was urged before meon the earlier occasion 
Its only in those circumstances I passed the order 
with a view to save judicial time Further, there 
was no need for me to pass a lengthy speaking 
order, having regard to the stand taken by the 
Railways before me at that time If really the 
Railway Administration had felt that I had not 
considered all the aspects ofthe matter they could 
have very well approached me with necessary 
applicátion and I would have passed suitable and 
appropriate orders 
26. Utmost importance has been attached to the 
statement of facts as to what transpired at the 
hearing recorded in the Judgment of the Court, as 
could be seen ın State of Maharashtra v Ramdas 
Shrinivas, AIR 1982 SC 1249 (1982)2 SCC 
463 
27. The Supreme Court had deprecated the prac- 
uce of the parties contradicting the statements 
recorded 1n the Judgments by affidavit or other 
evidence The Supreme Court has observed as 
follows ` 

"Statements of factas to what transpired at the 

hearing, recorded in the Judgment of the court, 

are conclusive of the facts so stated and noone 


IJ Sankarammal v Ganapathy Chettiar 


4 
can contradict such statements by affidavit or 
other evidence Ifa party thinks that the hap- 
penings 1n Court have been wrongly recorded 
in a judgment, ıt 1s incumbent upon the party, 
while the matter isstill fresh in the minds ofthe 
Judges, to call the attention of the very Judges 
who have made the record to the fact that the 
statement made with regard to his conduct was 
a statement that had been made in error That 
1s the only way to have the record corrected If 
no such step 1s taken, the matter must neces- 
sarily end there Of course, a party may resile 
and an appellate Court may permit him in rare 
and appropriate cases to resile from a conces- 
sion on the ground that the concession was 
made on a wrong appreciation of the law and 
had led to gross injustice, but he may not callin 
question the very fact of making the conces- 
sion as recorded ın the Judgment ” 
29. In Perumal Goundei v Easwara Kandar, 89 
L W 198, 1salsoonthesame point Ismail,J (ashe 
then was) has observed as follows - 
“Astatement ina judgmenior order as to what 
had taken place in court 1s conclusive and 
cannot be allowed to be controverted by an 
affidavit or otherwise, and a party, who 1s ag- 
grieved by what he considers a wrong State- 
ment in the Judgment should apply to the very 
same Judge by way of review ” 
30. Another recent Judgment of our High Court 
can also be referred to in this connection In 
A M Shamsudeen and others v The District Judge, 
West Thanjavur, (1990)2 M LJ 461, KS Baktha- 
vatsalam, J., has observed as under - 
"It ıs well settled that what happened in 
the court 1s a matter to be found out only from 
the judgment and that Judgment alone 1s 
final ” 
31. In the result, the suit 1s decreed on the 
above terms Though the conduct of the Railway 
is condemnable, taking a lenient view, I say no 
costs 


BS. — Suit decreed 
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INTHEHIGH COURTOFJUDICATURE AT 
MADRAS. 


Present:- Srinivasan, J 


S A No 1509 of 1990 31d September, 199] 

Sankarammal, President, Pachayappa Kalvi 

Nilayankalin Committce, Uppukottai Village 
Appellant 

v 

P.Ganapathy Chettiar andothers Respondents 


(A) Tamil Nadu Recognised Private Schools Regu- 
lations Act (XXIX of 1974), Secs 8(2) and 53 - 
Transfer or change ofan educational agency - Valid- 
uy of - Civil Courts are not barred from deciding 
Sec 8(2) has expressly restricted the authority to 
consider only the question that ıs mentioned ın 
the section itself It does not permit the authority 
to consider other disputes which might have arisen 
between the parties When the very validity of the 
change or transfer 1s called ın question, ıt 1s civi] 
dispute and it cannot be decided by the authority 
by stretching the language of the Sub-section to 
anyextent Hence, the contention that thedispute 
1s one which has to be decided under Sec 8(2) of 
the Act by the educational authorities and conse- 
quently there ıs a bar under Sec 53 of the Act 
cannot be accepted Ifthe principles laid down by 
the Supreme Court in Dhulabhai v State of Madhya 
Pradesh, AIR 1969 SC 78, are borne 1n mind, 
there can be no doubt whatever that Sec 53 of the 
Actdoes not bar the jurisdiction of the Civil Court 
when the dispute relates to the very validity or the 
legality of the transfer or the change on which 
rehance ıs placed byone party Oo /Paras 3 and 5] 
(B) Tamil Nadu Recognised Private Schools Regu- 
lations Act (XXIX of 1974), Sec 53-A (as intro- 
duced by Act (XXIX of 1987) - Scope - Section 
providing for paiticulai kind of dispute - Ifempowers 
educational authorities to entertain and decide other 
cıvıl disputes which can be decided only by Civil 
Courts - Term ‘anses in Section - Applies to dispute 
which ts already in existence 

Even if the suit was not maintainable in the Civil 
Court on the date when it was filed, there is no 
doubt that the Civil Court has jurisdiction to 
decide the same by virtue of the amendment of the 
Act, when the Act came into force, the matter was 
pending in the lower appellate court Just because 
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Sec 53-A of the Act provides for a particular kind 
of dispute, 1t does not mean that other civil dis- 
putes which can be decided only by Civil Courts 
finally could be entertained by the authorities and 
finally decided When the section uses the term 
‘arises’ ıt only means that if there 1s a dispute 
between the partes as to the constitution of an 
educational agency or as to whether any person or 
body of persons is an educational agency, ıt can be 
referred to the civil court for its decision. Hence 
there 1s no substance in the contenuon that the 
section will not apply to pending disputes 
[Paras 7, 8 and 9] 
(C) Tanul Nadu Recognised Private Schools Regu- 
lations Act (XXIX of 1974), Sec 53-A - Suit already 
pending - Filing of a fiesh application oi a fresh suit 
under Section 1s not necessary - Bar of limitation 
does not apply 
The Act does not say that there should be an 
application by a party to the cıvıl court The pro- 
cedure by which the dispute is to be referred to the 
civil court is not prescribed by the Act Nothing 
prevents a party from filing a suit and agitating the 
dispute before thecivil court by virtue of Sec 53-A 
of the Act In this case, the suit was already pend- 
ing and there was no question of bar of limitation 
as there was no necessity for the party to filea fresh 
application or a fresh suit under Sec 53-A of the 
Act [Para 13] 
Cases referred to: 
Dhulabhaıv State of Madhya Pradesh, A I R 1969 
SC 78, SN Kuba v PPI Vathyanathan, 1988 
TLNJ 1, Nand Kishore Marwah v Samundi 
Devi, (1987)4S C C 382 AIR 1987S C 2284, Si 
Padmanabha Nada v P Ramalinga Nada, ( 1991)1 
LW 495 
K.Chandramoult, Senior Counsel, for K Venkata- 
subramanian, for Appellant 
KV Subramanian, for Respondents 
The Court delivered the following 
JUDGMENT -The plaıntıffıs the appellant Her 
suit for declaration that the resolutions passed on 
2281980 and 3181980 by the Uppukottai 
Pachayappa Educational Institutions Committee 
are null and void and that they do not bind the 
members of the Committee, and for an 1njunction 
restraining the first defendant from enforcing the 
said resolutions, has been dismissed on the ground 
that the suit is not maintainable in a civil Court 
because of the bar under Sec 53 of the Tamil Nadu 
Recognised Private Schools Regulations Act, 1973 
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As both the courts have dismissed the suit as not 
maintainable, ıt ıs not necessary for me to set out 
the facts in detail Suffice it to point out that there 
1$ a dispute between the plaintiff on the one hand 
and the first defendant on the other, as to whether 
the meetings held on 22 8 1980 and 31.8 1980 and 
the resolutions purported to have been passed by 
the Committee ın those meetings are valid and m 
accordance with law 
2. Sec 53 of the Tamil Nadu Recognised Private 
Schools Regulations Act, 1973, hereinafter refer 
to as 'the Act' reads thus 
"No Civil Court shall have jurisdiction to decide 
or deal with any question. which 1s by or 
under this Act required to be decided or dealt 
with by any authority or officer mentioned in 
this Act " 
Under the Section, the Civil Court is prevented 
from deciding or dealing with any question which 
1s required to be decided or dealt with by any 
authority or officer mentioned in the Act as per 
thc provisions of the Act The Courts below have 
taken the view that Secs 7and 8 ofthe Act provide 
for a decision of the dispute which has arsen in 
this case by the educational authorities. Sec.7 of 
the Act relates to permission to be granted under 
Sec 6 of the Act for establishing a school İt ıs not 
necessary for the purpose of this case to refer to 
the provisions of Sec 7 of the Act in detail as 1t has 
nothingtodo with the facts of thecase Sec 8 ofthe 
Act 15 the one that is relied on by the respondents 


‘ and the Courts below It reads as follows.- 


“S(1) - (a) Whenever there 1s any change ın the 
constitution of the educational agency, that 
agency shall apply to the competent authority 
for approval of such change 

(b) Whenever the management of any private 
school is proposed to be transferred, the edu- 
cational agency and the person to whom the 
management 1s proposed to be transferred may, 
before such transfer, apply jointly to the com- 
petent authority for approval of the transfer. 

(c) On any transfer of the management of 
private school, without approval having been 
obtained forsuch transfer under clause (b), the 
transferee shall, 1f he desires to run it as such, 
apply to the competent authority within three 
months of the date of the transfer, for approval 
of the transfer 

(d) An application under Clause (a), Clause 
(b) or Clause (c) shall in such form and contain 


I) Sankarammal v Ganapathy Chettiar (Srinivasan, J ) 129 


such particulars as may be prescribed 

(2) On receipt of an application under Sub- 

sec.(1), the competent authority shall-- 

(a) if 1t1s satisfied, after makingsuch inquiry as 

it deems fit, that the educational agency will 

continue to maintain and manage or, as the 

case may be, that the transferee will maintain 

and manage, the private school, in accordance 

with the provisions of this Act and the rules 

made thereunder, approve the change or, as 

the case may be, the transfer, subject tó such 

conditions as 1t may impose; and 

(b) communicate its decision to the applicant 

within a period of three months from the date 

of such receipt" ` 
3. Itiscontended before me that under Sec 8of the 
Act, theauthorities are empowered to consider an 
application for transfer or change of an educa- 
tional agency. Under Sub-sec (2) of Sec 8 of the 
Act, theauthority shall decide whether the educa- 
tional agency will continue to maintain and man- 
age the school 1n accordance with the provisions 
of the Act and the rules made thereunder inspite 
of the change and whether the transferee in cases 
of transfer will maintain and manage the schoolin 
accordance with the provisions of the Act and the 
rules made thereunder Only on such satisfaction, 
the authority has to approve the change or the 
transfer, as the case may be, subject to such condi- 
tions as it may 1mpose. The Section has expressly 
restricted the authority to consider only the ques- 
tion that is mentioned in the Section itself It does 
not permit the authority to consider other dis- 
putes which might have arisen between the par- 
ties. When the very validity of the change or trans- 
fer ıs called ın question, ıt 1s a civil dispute and it 
cannot be decided by the authority by stretching 
the language of the sub-section to any extent 
Hence, I do not accept the contention of learned 
counsel for the respondents that the disputeis one 
which has to be decided under Sec 8(2) of the Act 
by the educational authorities and consequently, 
there is a bar under Sec 53 of the Act 
4. The Supreme Court had occasion to consider 
the question ofexclusion of jurisdiction ofthe civil 
court under special enactments in Dhulabhaı v 
State of Madhya Pradesh, A IR 1969 $C 78 The 
principles regarding exclusion of jurisdiction of 
Civil Court have been laid very clearly by the 
Supreme Court in that case as follows 

*(1) Where the statute gives a finality to the 
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orders of the special tribunals the civil court's 
jurisdiction must be held to be excluded if 
there is adequate remedy to do what the civil 
courts would normally do ina suit. Such provi- 
sion, however, does not exclude those cases 
wherethe provisions ofthe particular Act have 
not been complied with or the statutory tribu- 
nal has not acted 1n conformity with the funda- 
mental principles of judicial procedure 

(2) Where there 1s an express bar of the juris- 
dicuon of the Court, an examination of the 
scheme of the particular Act to find the ade- 
quacy or the sufficiency of the remedies pro- 
vided may be relevant but is not decisive to 
sustain the jurisdiction of the civil court. 
Where there is no express exclusion the 
examination ofthe remedies and thescheme of 
the particular Act to find out the 1ntendment 
becomes necessary and the result of the inquiry 
may bedecisive In the latter case ıt ıs necessary 
to see 1f the statute creates a special right or a 
liability and provides for the determination of 
the right or liability and further lays down that 
all questions about the said right and liability 
shall be detérmined by the tribunals so consti- 
tuted, and whether remedies normally associ- 
ated with actions ın civil courts are prescribed 
by the said statute or not 

(3) Challenge to the provisions of the particu- 
lar Act as ultra vires cannot be brought before 
tribunals constituted under that Act. Even the 
High Court cannot go into the question on a 
revision or reference from the decision of the 
Tribunals 

(4) When a provision 1s already declared 
unconstitutional or the constituuonality of any 
provision 1s to be challenged, a suit is open A 
writ of certiorari may include a direction for 
refund 1f the claim is clearly within the time 
prescribed by the Limitation Act but itis not a 
compulsory remedy to replace a suit. 

(5) Where the particular Act contains no 
machinery for refund of tax collected ın excess 
of constitutional limits or illegally collected a 
suit hes >, 

(6) Questions of the correctness of the assess- 
ment apart from its constitutionality are for 
the decision of the authorities and a civil suit 
does not lie if the orders of the authorities are 
declared to be final or there 1s an express 
prohibition in the particular Act In either case 
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theschemeofthe particular Act must be exam- 
1ned because it 1s a relevant enquiry. 
(7) An exclusion of the jurisdiction of the civil 
court is not readily to be inferred unless the 
conditions above set down apply." 
5. If the above principles are borne in mind, there 
can be no doubt whatever that Sec 53 of the Act 
does not bar the jurisdiction of the civil court 
when the dispute relates to the very validity or the 
legahty of the transfer or the change on which 
reliance is placed by one party. 
6. In this case there 1s a further circumstance that 
the Act has been amended by Tamil Nadu Act 39 
of 1987 which introduced Sec 53-A in the Act 
That Section reads thus: 
“53-A. Settlement of dispute as to educational 
agency, etc - (1) Notwithstanding anything 
contained in Sec.53, whenever any dispute as 
to the constitution of any educational agency, 
oras to whether any person or body of persons, 
is an educational agency, in relation to any 
private school, or as to the constitution of a 
School committee, or as to the appointment of 
secretary of the school committee, arises, such 
dispute may be referred by the persons inter- 
ested or by the competent authority to the civil 
court having jurisdiction, for its decision. 
(2) Pending the decision.of the cvil court on a 
dispute referred to it under Sub-sec.(1), or the 
making of an interim arrangement by the civil 
court for the runningefihe private school, the 
Government may nominate an officer to dis- 
charge the functions of the educational agency, 
the school committee or the secretary, as the 
case may be, in relation to the private school 
concerned." 
7. Evenif thesuit was not maintainable in the civil 
court on the date when it was filed, there is no 
doubt that thecivil court has Jurisdiction to decide 
the same by virtue of the amendment ofthe Act 
When the Act came into force, the matter was 
pendingin the lower appellate Court The reading 
of Sec 53-A of the Act shows that it will be appli- 
cable even to pending disputes Before consider- 
ing thequestion of the applicability of the Section 
to the pending disputes, it is necessary to refer to 
oneofthe arguments advanced by learned counsel 
for the respondents based on the language of 
Sec.53-A of the Act 
8. It is argued that the language of the section 
indicates that Sec 53 of the Act would not apply to 
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disputes relating to the constitution of an educa- 
tional agency. According to learned counsel when 
Sec 53-A of the Act expressly provides for refer- 
ence of disputes as to the constitution ofan educa- 
tional agency and as to whether any person or body 
of persons 1s an educational agency in relation to 
any private school, Sec.53 of the Act could not 
have intended to exclude such disputes from the 
bar under the Section. According to learned 
counsel, the amendment has, for the first time, 
brought into existence a new situation under 
which the disputes covered by Sec.53-A of the Act 
are excluded from the bar under Sec.53 ofthe Act 

I do not agree. Just because Sec 53-A of the Act 
provides for a particular kind of dispute, 1t does 
not mean that other civil disputes which can be 
decided only by civil courts finally could be 
entertained by the authorities and finally decided. 
Hence, the contention of learned counsel 1s not 
accepted 

9. Turning to the applicability of Sec 53-A of the 
Act to pending disputes, reliance ıs placed by 
learned counsel for the respondents on the 
expression “arises”. Learned counsel submits that 
when the section expressly states that it will apply 
only to dispute, which arises, ıt means that it will 
notapply toa dispute which ıs already in existence. 
Here again, Ido not agree When theSection uses 
the term ‘arises’ it only means that ıf there ıs a 
dispute between the parties as to the constitution 
of an educational agency or as to whether any 
person or body of persons is an educational 
agency, it can be referred to the civil court for its 
decision Hence, there is no substance ın the con- 
tention that the section will not apply to pending 
disputes 

10. Learned courisel submits that the rights of the 
partıestlave to be decided as on the dateof the suit 
and asubsequent legislation cannot be taken note 
of by this Court Reliance is placed on the judg- 
ment of a Division Bench of this Court, to which I 
was a party, ın S.N Kuba v PP I Vaithyanathan, 
1988 TL N.J. 1 The Bench had to refer to the 
judgment of the Supreme Court ın Nand Kishore 
Marwah v Samundri Devi, (1987)4 S.C C 382 

AIR 1987 SC 2284 In the case before the 
Supreme Court, the question was whether a build- 
ing which was exempted by the provisions of 
UP Urban Buildings (Regulation of Letting, Rent 
and Eviction) Act, 1972 could be brought within 
the scope of the Act, because the proceeding 
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instituted at the time when the exemption was 
applicable was pending, even after the period of 
exemption had come to an end The Supreme 
Court decidedin that case that the rights of parties 
had to be determined on the basis of the rights 
available to them on the date of suit. That was not 
acase in which there was a subsequent legıslatıon 
and no question arose before the Supreme Court 
as to whether the subsequent legislation would 
apply to pending proceedings That was a case ın 
which the party had a particular right under an 
existing legislauon which continued to be so even 
at the time when the matter was pending in the 
appellate courts The contention raised was, the 
period prescribed in the legislation had come to 
an end and the exemption granted to the building 
had also ceased to apply The basis on which the 
Supreme Court decided the matter was that the 
partyshould not be prejudiced because the matter 
was pending in the courts Just because the courts 
took their own ume for deciding the matter, the 
party's rights cannot be Jeopardised 

11. Another Bench of this Court applied thesame 
principle ın N Snpadmanabha Nada v P Ramalinga 
Nadar and others, (1991)1 L W 495 They referred 
to thedecision in SN Kuba’scase, 1988T L NJ 1, 
and reiterated the principle that the rights of the 
parties should be determined on the basis of the 
rights available to them on the date ofsuıt In that 
case also, there was no question of a subsequent 
legislation being made applicable to the pending 
proceedings. Hence, the decisions relied on by 
learned counsel for the respondents will have no 
bearing in the present case 

12. It ıs also contended that under Sec 53-A of the 
Act, it 15 for the parties to file an application 
before the civil court for deciding the dispute 
According to learned counsel, ıf an application 1s 
filed to-day, 1t will be barred by Art 137 of the 
Limitation Act, as ıt will not be covered by any 
other Articleand it has necessarily to be governed 
bytheresiduary Article viz, Art.137 of the Limita- 
tron Act According to him, under that Article, the 
period of limitation ts three years from the date 
when the right accrued and in this case, the said 
period had already come to an end There is no 
substance in this contention 

13. The Act does not say that there should be an 
application by a party to the civil court The pro- 
cedure by which the dispute is to be referred to the 
civil court 1s not prescribed by the Act Nothing 
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prevents a party from filinga suit and agitating the 
dispute before thecivil court by virtue of Sec.53-A 
ofthe Act. In this case thesuit was already pending 
and there was no question of bar of limitation as 
there was no necessity for the party to file a fresh 
application or a fresh suit under Sec.53-A of the 
Act. 

14. As I have taken the view that the provisions of 
the Amended Act would apply to existing 
proceeding, wz, the present suit, the maintaina- 
bility of the suit has to be upheld under Sec 53-A 
of the Act. Apart from that, I have already held 
that even under Sec 53 ofthe Act, the suit was not 
barred and the same was maintainable ın a civil 
court. The view taken by the Courts below is 
clearly erroneous Hence, the second appeal is 
allowed, the judgments and decrees of the Courts 
below are set aside and the suit O.S No.896 of 
1981 is remanded to the Court of the District 
Munsif, Uthamapalayam for disposal on merits in 
accordance with law : 
15. As the suit 15 of the year 1981, the District 
Munsif 1s directed to dispose of the same giving 
top priority to the same The suit shall be 
disposed of on or before 31 12 1991, and a report 
should besent to this court. Under the provisions 
ofO 41, Rule26-A ofthe Code of Civil Procedure, 
I direct both the parties to appear before the 
District Munsif, Uthamapalayam on 1.10.1991. 
the parties will bear their respective costs ın this 
appeal 


BS ---- Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- Nainar Sundaram and Thanikkachalam, 
JJ 
W A No 930 of 1990 19th December, 1990 
State Bank's Staff Union (Madras Circle) 

. Appellant 
v 
State Bank of India and others Respondents. 
(A) Industrial Disputes Act (XIV of 1947), Secs. 
12 and 22(1)(d) - Settlement anıved at already - 
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Parties at variance only with its implementation - 
Conciliation proceedings - If can be commenced - 
Issue of strike notice during such proceedings - If 
barred. 

(B) Industrial Disputes (Central) Rules, Rule 58(4) 
- Settlement reached - Bank Authorities postponing 
compliance with Rule 58(4) - Settlement does not 
become incomplete - Disputes o differences 
covered by the settlement do not become subject of 
conciliation proceedings - Employees not barred 
from resorting to strike 

(C) Industral Disputes Act (XIV of 1947), 
Sec 22(1)(d) - Sirıkenot coming within the muschief 
of nor unjustified - Employees cannot be denied 
wages for strike period 

The employees of the State Bank of India repre- 
sented by the All India State Bank of India Staff 
Federation and the State Bank of India arrived at 
settlements covering the conditions of service of 
the employees on 9 6 1989 The Bank declined to 
implement the terms ofthesettlement stating that 
the approval of the Central Government was 
required before such implementation The Bank 
also postponed forwarding of the copies of the 
Settlements to the authorities concerned as 
required under Rule 58(4) of the Industnal 
Disputes (Central) Rules After insistent demands 
which did not bear fault, the Federation issued a 
notice on 1.9.1989 stating that the employees would 
go on strike on three dates, in September, 1989 

The Conciliation Officer initiated conciliation 
proceedings The Federation gave a further notice 
ofstrike on 1.10 1989 while the proceedings were 
pending informing that the employees would go 
on strike on 16 10 1989 They struck work as per 
the notice The Bank issued a circular that if the 
Strike materialised, the employees who went on 
strike would have their salary cut for the strike 
period. In a writ petition filed by the Federation 
the learned single Judge who heard the petition 
held that the strike having been resorted to during 
the pendency of conciliation proceedings was ille- 
gal and that the employees could not grudge the 
deduction of one day’s wages In appeal, 

Held:- Unless there was pendency of conciliation 
proceedings at the time when the employees went 
on strike 1t is not permissible to characterise the 
strike as illegal The jurisdiction to hold concili- 
ation proceedings could be acquired by the con- 
ciliation officer only when an Industrial dispute 
exists or apprehended or where the industrial 
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dispute relates to a public utility service and notice 
ofstrike under Sec 22 has been given. Though the 
expression 'dispute' alone occurs ın the second 
limb of Sec 12(1) of the Act, ıt cannot be read 
disassociated from the first limb of that provision 
The first limb of the provisionspecifically refers to 
‘industrial dispute’ and what has been referred to 
as dispute ın the second limb could not have any 
other meaning than that of an ‘industrial dispute’ 
under the Act Itis difficult to subscribe support fo 
the theory that on the bare issuance of a strike 
notice and receipt of the same by the Conciliation 
Officer, the Conciliation Officer assumes the 
jurisdiction to hold or prosecute conciliation pro- 
ceedings within the meaningof the Act The strike 
notice must have relevance to an industrial dis- 
pute existing or apprehended The resort to strike 
and the issuance of the strike notice could be the 
reaction of the labour 1n very many contingencies 
But unless the strike notice relates to an industrial 
dispute, existing or apprehended, prosecution of 
any proceedings by the Conciliation Officer will 
not fit in with the concept of prosecution of con- 
ciliation proceedings within the meaning of the 
Act [Para 12] 
In the present case, the terms and conditions 
which were acceptable to the parties had been 
settled. The parties had put those terms and con- 
ditions 1n black and white The parties had sub- 
scribed their signatures to the deeds of settle- 
ments The bank had not impeached the settle- 
ment The bank had not resiled from the settle- 
ment The bank had conceived the idea of obtain- 
ing the approval of the Central Government 
before implementing the settlement This con- 
cept had nosanctity at all in the eye of law It is not 
claimed by the bank that any provision of law 
requires such approval The bank sticks on to a 
theory of usual practice In substance, the parties 
having passed the stage of negotiation over an 
industrial dispute and having settled their differ- 
ences and disputes had come to thestage ofımple- 
mentation ofthe settlements. Bickerings between 
the parties had started-only at that stage. No 
dispute or difference over the terms of employ- 
ment or conditions of labour survived All such 
disputes ahd differences had been put an end to by 


-the settlement. Viewed from the above angle and 


the above. light, there was no industrial dispute 
existing or apprehended for the Conciliation 
Officer to initiate conciliation proceedings and 
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prosecute them Whatever proceeding the 
Conciliation Officer prosecuted was no concılı- 
ation proceeding, which the law could recognise 
as such. The issuance of a strike notice without 
any industrial dispute existing or apprehended, 
the prosecution of any proceeding pursuant to 
such notice and the participation of parties in 
such proceedings-all these factors are of no legal 
consequence at all There having been no concili- 
ation proceedings pending in the eye of law, the 
mıschıef of Sec 22(1)(d) would not be attracted 
[Para 22] 

In the present case, the validity of the settlement 
was not at all ın issue before the Conciliation 
Officer It was a case of postponement of compli- 
ancewith Rule 58(4) and not a case of total decline 
or failure to comply with it. A dispute over the very 
forwarding of the copies when there 1s no total 
refusal to forward, cannot become an industrial 
dispute as 1t does not relate to either terms of 
employment or conditions of labour 

[Paras 24 and 35] 
Though there is no fundamental right to resort to 
strike, strike has come to be regarded as a power- 
ful weapon of collective bargaining The right to 
strike 1s the ultimate weapon ın the armoury of 
labour and ıt has been recognised as a right inher- 
entin every worker A strike unless It contravenes 
any statutory provisions would be legal But even 
a legal strike may become unjustified under cer- 
tain circumstances, though an illegal strike can 
never bécome justified The employees coming to 
this Court 1s one way of seeking redressal for the 
unfair situation faced by them But, that cannot 
militate against their resorting to the conven- 
tonal weapon of strike ın their armoury for get- 
ung reliefs [Para 36] 
In the present case the strike could not be held to 
be illegal as contravening Sec 22(1)(d) of the 
Industrial Disputes Act Nor was it unyustified 
When once it has been found that the strike 1s 
neither illegal nor unjustified, the employees cannot 
be denied their wages [Paras 36 and 37] 
(D) Precedent - Two cases of Supreme Court taking 
contrary views - Decision rendered by larger Bench to 
be followed. 
Ina case where there are two pronouncements of 
the highest court in the land suggesting or indicat- 
ing contrary views, the rule of guidance for the 
High Court is to adopt the ruling of the decision 
rendered by a larger Bench [Para 37] 
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Appeal under Clause 15 of the Letters against the 
Order of S Ramalingam, J., dated 13 8.1990 and 
made in the exercise of the Special Original Juris- 
diction of the High Court in W P.No 14664 of 
1989, presented under Art.226 ofthe Constitution 
of [ndia, to issue a writ of certiorarified mandamus 
calling for the records relaung to the Circular of 
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the third respondent bearing No PER.59, dated 
12.10.89, Including the said circular and quash the 
sameand consequently direct the respondents not 
to make deduction of one day's wage from the 
salary and allowances payable to the Workmen 
(Award staff) for the month of November, 1989 or 
for any subsequent month/months for their 
resorting to strike on 16.10.1989 
B R Dola, of Mis Ayar and Dotta, for Appellant 
M R.Narayanaswamy, Senior Counsel, for M/s R 
Sreekrishnan and S R Krishnanuu thy, for Respon- 
dents (Caveators) 
The Judgment of the Court was delivered by 
Nainar Sundaram, J..- This writ appeals directed 
against the order of the learned single Judge in 
W.P.No.14664 of 1989 The petitioner in the writ 
petition is the appellant herein The respondents 
in the writ petition are the respondents herein 
Convenience suggests that wherever it is neces- 
sary we adopt the nomenclature assigned to the 
parties ın the writ petition, while discussing the 
relevant aspects in this judgment of ours The 
petitioner filed the writ petition putting forth the 
following prayer. 
“For the reasons stated ın the accompanying 
affidavit, the petitioner herein prays that this 
Honourable Court may be pleaded to call for 
the records relating to the Circular of the 
third-respondent bearing No PER.59, dated 
12.10.1989 including the said Circular and quash 
the same by issue of writ of ceitiorarified man- 
damus or any other appropriate writ or like 
nature under Art 226 of the Constitution of 
India and consequently direct the respondents 
not to make deduction of one day's wage from 
the salary and allowance payable to the work- 
men (Award Staff) for the month of Novem- 
ber, 1989, or for any subsequent month/months 
for their resorting to strike on 16 10 1989 and 
pass such further or other order or direction 
which this Hon'ble Court may deem fit and 
proper in the circumstances of the case and 
thus render justice " 
The factual background on which the petitioner 
came to this Court requires delineation On 9 6 1989, 
there were settlements arrived at between the 
employees of the State Bank of India, represented 
by the All India State Bank of India Staff Federa- 
tion, hereinafter referred to as the Federation and 
the State Bank of India, hereinafter referred to as 
the Bank. The settlements covered the conditions 
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of service of the employees We are not, for the 
purpose-of resolving the controversy in the writ 
appeal concerned with the salient features of the 
terms of the settlements The bank declined to 
implement the terms of the settlements on the 
ground that the approval of the Central Govern- 
ment was required before such ımplementatıon. 
Thebank also postponed forwarding the copies of 
the settlements to the authorities concerned, as 
contemplated under Rule 58(4) of the Central 
Rules under the Industrial Disputes Act, 1947, 
hereinafter referred to as the Act, on the verysame 
ground of need to obtain the approval of the 
Central Government. The Federation resented 
this attitude of the bank, and has been making 
demand after demand calling upon the bank to 
implement the terms of the settlements and for- 
ward the copies to the authorities concerned. The 
Bank stood by its stand that without the pnor 
approval of the Central Government the imple- 
mentation of the terms of the settlement is not 
feasible and copies would be forwarded to the 
authorities concerned only after such approval 
On 1 9 1989, the Federation issued a notice stat- 
ing that the employees will go on strike on 18th, 
28th and 29th September, 1989, with a clarifica- 
ton that so far as the Bengal and Bangalore Circles 
are concerned, the employees there will go on 
strike on 17th, 27th and 28th September, 1989, 
instead of 18th, 28th and 29th September, 1989. 
The Federation, after much correspondence, by 
itself forwarded the copies of thesettlement to the 
various authorities on 29 9 1990 Pursuant to the 
strike notice dated 1 9 1989, the Conciliation Officer, 
initiated and prosecuted proceedings of various 
dates, as reflected ın the minutes made; between 
14 9 1989 and 25 10 1989, as per copies disclosed 
The Federation gave a further notice of strike on 
1.10.1989 while the proceedings were in progress, 
informing about the employees of the bank going 
onstrikeon 16th October, 1989 The employees of 
the bank did strike work on 16th October, 1989 
The bank had issued the Circular P R.59 on 
12 10 1989, stating that in the event of the pro- 
posed strike materialising, the salaries of the 
employees for the days, the employees went on 
strike shall be deducted on the principle *no work 
no pay’. That ıs how the employees through the 
Federation came to this Court by way of the writ 
petition projecting the above prayer. z 
2. The learned single Judge, who heard and 
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disposed of the writ petition, found that the strike 
was justified However, the learned single Judge 
held that thestrike having been resorted to during 
the pendency of the conciliation proceedings was 
an illegal one, coming within the mischief of 
Sec 22(1)(d) of the Act and hence the employees 
cannot grumble with reference to the deduction of 
the wages during the day of strike The learned 
single Judge also discussed the question as to 
whether the settlements themselves were ıncho- 
ate and remained unenforceable, by virtue of non- 
compliance with Rule 58(4) and gave the answer 
in the affirmative Further, the learned single Judge 
also adopted the ratio expressed in the latest 
pronouncement of the Supreme Court in Bank of 
Indiav T S Kelawala and others, (1990)2L LJ 39, 
wherein it has been countenanced that, irrespec- 
tive of the fact whether the strike 1s legal or illegal, 
the employees are liable to lose the wages for the 
period of strike As a result, the learned single 
Judge dismissed the writ petition and this writ 
appeal, as stated above, 1s directed against the 
order of the learned single Judge 

3.Mr BR Dolia, learned counsel for the employ- 
ees, would first endeavour tosubmit that in the eye 
of law, there was no conciliation at all which the 
Conciliation Officer could be stated to have been 
lawfully seized of and hence the strike resorted to 
and actually held on 16 10 1989 would not come 
within the mischief of Sec 22(1)(d) of the Act, 
which prohibits strikes during the pendency of 
conciliation proceedings and seven days after the 
conclusion of such proceedings According to the 
learned counsel for the employees, the settlement 
put an end to the industrial dispute over the 
conditions of service of the employees and there- 
after the stage was reached only with reference to 
the implementation of the terms of the settle- 
ments and there could not be industrial dispute at 
all within the meaning of the Act over the imple- 
mentation of the terms of the settlement and 
consequently there could not be a conciliation 
over any such matter so as to become conciliation 
proceedings within the meaning of the Act 

4. Mr MR Narayanaswami, learned counsel for 
the bank, however, contends that what the Con- 
ciliation Officer prosecuted and in which the parties 
participated was nothing short of conciliation 
proceedings within the meaning of the Act 

According to the learned counsel for the bank 
on the very receipt of the notice of strike by the 
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Conciliation Officer, the conciliation proceed- 
ings shall be deemed to have commenced as per 
the language of Sec 20(1) of the Act and Sec.12(1) 
when ıt says that the Conciliation Officer shall 
hold conciliation proceedings where the dispute 
relates to a public utility service and notice under 
Sec 22 has been given, only speaks about the du- 
ues of Conciliation Officers to hold conciliation 
proceedings and it has nothing to do with the 
commencement of the conciliation proceedings 
which by the force of the language ın Sec 20(1) of 
the Act must be deemed to have commenced on 
the receipt ofa notice ofstrike by the Conciliation 
Officer Learned counsel for the bank would also 
submit that it cannot be accepted;-as universal 
rule, that nodıspute or difference would arise over 
a settlement and a djspute or difference of the 
present nature, which was before the Conciliation 
Officer in the present case, related to the question 
as to when the term of the settlement could be 
implemented after obtaining the approval of the 
Central Government or without jt and this dis- 
pute or difference certainly related to the terms of 
employment or conditions of labour and viewed 
from this angle, the proceedings prosecuted 
before the Conciliation Officer could have no 
other legal colour except that of conciliation pro- 
ceedings 
5. Now we proceed to assess the question as to 
whether there was conciliation proceedings within 
the meaning of the Act, pending before the Con- 
cılıatıon Officer on the date of the strike, namely, 
16 101989 First, we have to keep in mind the 
relevant legal concepts, as could be gleaned from 
the provisions of the Act itself Sec 2(d) defines 
Conciliation Officer as follows: 
“2(d) ‘Conciliation Officer’ means a Concılı- 
ation Officer appointed under this Act," 
Even at this juncture, we must refer to Sec4 
relating to the appointment of Conciliauon Offi- 
cers That provision is in the following terms. 
“4 Conciliation Officeis - (1) The appropriate 
Government may, by notification in the Offi- 
cial Gazette, appoint such number of persons 
as it thinks fit, to be Conciliation Officers, 
charged with the duty of mediating in and 
promoung the settlement of industrial dis- 
putes. 
(2) A Conciliation Officer may be appointed 
for a specified area or for specified industries 
in a specified area or for one or more specified 
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industries and either permanently or for a 
limited period ” 
The Conciliation Officets are appointed for and 
they are charged with the duty of mediating 1n and 
promoting the settlement of industrial disputes 
The Act 1s intended to make bi for the 
investigation and settlement of industrial disputes 
and for certain other purposes The preamble to 
the Act reads, 
“Whereas It is expedient to make provision for 
the investigation and settlement of industrial 
disputes, and for certain other purposes here- 
inafter appearing ” 
The duties and obligations of the Conciliation 
Officer cannot stand disassociated from the policy 
and object behind the Act and the purposes for 
which heis appointed "conciliation proceedings” 
1s defined in Sec 2(e) of the Act in the following 
terms. i 
“2(e). ‘Conciliation proceeding’ means any pro- 
ceeding held by a Concılıatıon Officer or Board 
under this Act ” 
Such proceeding certainly must relate to media- 
tion in and promotion of settlement of industrial 
disputes. Though the expressions used are 'any 
proceeding’ in Sec 2(e) of the Act, such proceed- 
ing could only relate to an industrial dispute This 
we say applying the well known maxim that “the 
words of a statute when there 1s a doubt about 
their meaning, are to be understood in the manner 
in which they best harmonise with the subject of 
the enactment and the object which the Legisla- 
ture has ın view, their meaning is found not so 
much in strictly grammatical and etymological 
propriety of language, nor even in its popular use, 
asın the subject or ın the occasion on which they 
are used and the object to be attained " (Vide 
Maxwell on Interpretation of Statutes, Twelfth 
Edition) The first and the foremost question that 
calls the attention of the Court 1s ‘What 1s an 
industrial dispute?” Even this ıs a matter of a 
statutory definition under Sec 2(k) of the Act, 
which runs as follows 
“2(k) ‘Indusnial dispute’ means any dispute or 
difference between employers and employees 
or ‘between employers and wofkmen, or 
between workmen and workmen, which is 
connected with the employment or non-em- 
ployment or the terms of employment or with 
the conditions of labour, or any person," 
The definition of an industrial dispute can be 
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dıvıded into three parts 
(1) there must be a dispute or difference, 
(2) the dispute or difference must be between 
employers and employers or between employ- 
ers and workmen or between workmen and 
workmen, 
(3) the dispute or difference must be con- 
nected with the employment or non-employ- 
ment or the terms of employment or with 
conditions of labour of any person. 
The first part refers to the factum ofa real dispute 
ordifference Thesecond part refers to the parties 
to the dispute The third relates to the subject 
matter of the dispute and that subject matter 
should relate to any one of two matters, namely, 
employment or non-employment and terms of 
employment or conditions of labour of any per- 
son It is not possible to conceive of an industrial 
dispute within the meaning of the Act unless and 
until all the three conditions stand satisfied. For 
the purpose of the present case, 1t 15 not necessary 
to concentrate upon the first two conditions The 
controversy, ın reality and ın substance 1s raging 
over only the satisfaction or otherwise ofthe third. 
condition Even with regard to the third condj- 
ton, we are not concerned with the employment 
or non-employment of a person We are con- 
cerned only with. the térms of employment or 
conditions of labour We will presently advert to, 
as to whether the dispute in the present case 
related to the terms of the employment or condı- 
tions of labour taking note of the submissions 
made by the learned counsel appearing on both 
sides Thenext provision on which we must bestow 
our attention 1s Sec 2(p), which defines settle- 
ment as follows - 
"2(p) ‘Settlement means a settlement arrived 
atin the course of conciliation proceeding and 
includes a written agreement between the 
employer and workmen arrived at otherwise 
than in the course of conciliation proceeding 
where such agreement has been signed by the 
parties thereto 1n such manner as may be pre- 
scribed and a copy thereof has been sent to an 
officer authorised in this behalf by the appro- 
priate Government and the Concılıatıon Offi- 
cer ” 
Sec 12 refers to duties of Concıliatıon Officers 
and the section runs as follows 
“12 Duties of Conciliation Officers. (1) Where 
any industrial dispute exists or is apprehended, 


1 
the Conciliation Officer may, or where the 
dispute relates to a public utility service and a 
notice under Sec 22 has been given, shall hoid 
conciliation proceedings in the prescribed 
manner 
(2) The Conciliation Officer shall, for the 
purpose of bringing about a settlement of the 
dispute, without delay, investigate the dispute 
and all matters affecting the merits and the 
right settlement thereof and may do all such 
things as he thinks fit for the purpose of ınduc- 
ing the parties to come to a fair and amicable 
settlement of the dispute 
(3) If a settlement of the dispute or any of the 
matters in dispute is arrived at in the course of 
the conciliation proceedings the Conciliation 
Officer shall send a report thereof to the 
appropriate Government or an Officer 
authorised in this behalf by the appropriate 
Government together with a memorandum of 
the settlement signed by the parties to the 
dispute 
(4) Ifno such settlements arrived at, the Con- 
ciliation Officer shall, as soon as practicable 
after the close of the investigation, send to the 
appropriate Government a full report setting 
forth the steps taken by him for ascertaining 
the facts and circumstances relating to the 
dispute and for bringing about a settlement 
thereof together with a full statement of such 
facts and circumstances, and the reasons on 
account of which, ın his opınıon, a settlement 
could not be arrived at 
(5) If ona consideration of the report referred 
to 1n Sub-sec (4), the appropriate Government 
is satisfied that there is a case for reference to 
a Board, Labour Court, Tribunal or National 
Tribunal, ıt may make such reference Where 
the appropriate Government does not make 

- sucha reference it shall record and communi- 
cateto the parties concerned its reasons there- 
for 
(6) A report under this section shall be submit- 
ted within fourteen days of the commence- 
ment of the conciliation proceedings or within 
such shorter period as may be fixed by the 
appropriate Government, 

Provided that, subject to the approval of the 
Conciliation Officer, the ume for the submis- 
sion of the report may be extended by such 
period as may be agreed upon in writing by all 
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the parties to the dispute ” 
Sec 12(1) says that the Conciliation Officer may, 
where any industrial dispute exists or 1s appre- 
hended, hold conciliation proccedings, and he 
shall hold conciliation proceedings where the 
dispute relates to a public utility service and a 
notice under Sec 22 has been given The mere 
giving of a strike notice would not legally give a 
lever for the Conciliation Officer to hold concili- 
ation proceedings There should be further an 
industrial dispute existing or apprehended This is 
the plain and unambiguous impression which we 
get ona harmonious reading of this provision with 
the other relevant provisions, though Mr M.R 
Narayanaswami, learned counsel appearing for 
the bank has a different construction to offer, 
which we shall presently discuss Sec 20 speaks 
about commencement and conclusion of proceed- 
Ings and the same may also stand extracted as 
follows - 
"20 Commencement and conclusion of pro- 
ceedings (1) A conciliation proceeding shall 
be deemed to have commenced on the date on 
which a notice of strike or lockout under Sec 22 
1$ received by the Conciliation Officer or on 
the date of the order referring the dispute to a 
Board, as the case may be 
(2) A conciliation proceeding shall be deemed 
to have concluded, 
(a) where a settlement is arrivéd-at, when a 
memorandum of the settlement is Signed by 
the parties to the dispute, 
(b) where no settlement is arrived at, when th 
report of the Concılıatıon Officer is received 
by the appropriate Government or when the 
report of the Board is published under Sec 17, 
as the case may be, or 
(c) When a reference is made to a Court, 
Labour Court, Tribunal or National Tribunal, 
under Sec 10 during the pendency of concili- 
auon proceedings 
(3) Proceedings before an arbitrator under 
Sec 10-A or before a Labour Court, Tribunal 
or National Tribunal shall be deemed to have 
commenced on the date of the reference of the 
dispute for arbitration or adjudication as the 
case may be and such proceedings shall be 
decmed to have concluded on the date on 
which the award becomes enforceable under 
Sec 17-A " 
Then we come to Sec 22, which prohibits strikes 
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and lock-outs in public utility service which 1s the 
case on hand On Sec 22, we are to concern our- 
selves more with Sec 22(1)(d) and thesame stands 
extracted as follows: 
*22. Prohibition of strikes and lock-outs (1) No 
person employed in a public utility service 
shall go on strike ın breach of contract - (d) 
during the pendency of any conciliation 
proceedings before a Concılıatıon Officer and 
Seven days after the conclusion of such pro- 
ceedings ” 
6. The proposition relating to conciliation pro- 
ceedings as we could glean from the provisions of 
the Act, couid be summed up as follows - 
“The Conciliation Officer is appointed and 
charged with the duty of mcdiating ın and 
promoung the settlement of industria] dis- 
putes Conciliation proceedings could mean 
and mean only such proceedings held by a 
Conciliation Officer, and nothing else Itis not 
each and every dispute of whatever nature it 
be, that could be subject matter of conciliation 
proceedings The dispute must necessarily be 
an industrial dispute as defined by the Act 
There could be very many ideological disputes 
or differences over very many issues between 
the persons enumerated in Sec 2(k), but they 
cannot get elevated to or get the legal colourof 
an industrial dispute unless those disputes or 
differences relate to and are connected with, 
the employment or non-employment or the 
terms of employment or the conditions of labour 
ofany person Asalready noted, in the present 
case, neither side say that there was a dispute 
relating to employment or non-employment 
of any person We are left only with the other 
aspect, namely, the terms of employment or 
the conditions of labour 
7.In Conwayv Wade, (1909).A C 506, the plaintiff 
Conway was ın employment under a firm The 
plaintiff had been fined by the union and he had 
not paid. The defendant Wade in order to compel 
the plaintiff to pay the fine due to the Union and 
to punish him for not paying it, procured the firm's 
foremen to dismiss him by threat that unless the 
plaintiff was dismissed, the Union-men ın their 
service would leave off work The plaintiff had to 
quit his employment in consequence, and so suf- 
fered damages The question arose as to whether 
© Sec3 of the Trade Disputes Act, 1906, on the 
ground that the act was done by a person in 
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contemplation or in furtherance of a trade 
disputeand hence not actıonable, will come ın the 
way ofthe plaintiff maintaining the suit. It must be 
noted here that the definition of Trade Dispute 
under Sec 5(3) of the Trade Disputes Act, 1906, 
runs on lines similar to the definition of industrial 
dispute under the Act From what Lord Loreburn 
LC spoke, the following passages are worth 
notıng 
“Manifestly it 1s essential to any defence under 
this section for the defendant to shów that the 
act complained of was done in the contempla- 
uon or furtherance of a trade dispute Other- 
wise the section cannot possibly apply Now 
the jury in addition to their other findings have 
explicitly found that there was no trade dispute 
either existing or contemplated by the men, 
which has been properly taken to mean that 
the act complained of was not done in contem- 
platon or furtherance ofa trade dispute Judge 
‘O’ Connor was satısfıed with this verdict, as 
was the Divisional Court In the Court of Appeal, 
however, the learned Judges found this fact the 
other way, and thereupon entered judgment 
for the defendant 


"Trade dispute’ 1s a familiar phrase in earlier 
Acts of Parliament, and is defined in this Act 

I do not know that the definition ts of much 
assistance If thissection is to apply there must 
be a dispute, however the subject-matter of it 
bedefined A mere personal quarrel ora grum- 
bling or an agitation will not suffice. It must be 
something fairly definite and ofreal substance 


Ifthe Actis to be interpreted or applied in the 
view that surring upstrifeis the arm and object 
of any part of it, then indeed it will be a foun- 
tain of bitter waters " 
In the words of Lord Shaw of Dunfermline 

“It ıs no doubt true that by Sec 5, Sub-sec (3), 
the expression ‘trade dispute’ receives a very 
wide interpretation Jt ‘means any dispute 
between employers and workmen, or between 
workmen and workmen, which is connected 
with the employment or non-employment or 
the terms of the employment of any per- 
son & c But I cannot see my way to hold that 
‘trade dispute’ necessarily includes accordingly 
every case of personal difference between any 
oneworkman and oneor more of his fellows It 
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1s true that after a certain stage even such a 
dispute, although originally grounded, 1t may 
be, upon personal animosity, may come to be 
a subject in which sides are taken, and may 
develop into a situation of a general aspect 
containing the characteristics of a trade dis- 
pute, but until 1t reaches that stage I cannot 
hold that a trade dispute necessarily exists ” 
8.In Huntleyv Thornton, (1957)1 ANE R 236, the 
plaintiff was a member of a trade union, the trade 
union instructed all its members to go on strike; 
the plaıntıff refused to strike on the ground that 
the decision to strike was contrary to the rules of 
the trade union, ultimately the plaintiff was 
expelled from the trade union for disrespectful 
attıtude, not only that, the employment of the 
plaıntıff elsewhere was also prevented, the plain- 
tıff claamed damages for conspiracy and intent to 
injure him, a contention was raised under Sec 3 of 
the Trade Disputes Act 1906 that the action 
was not maintainable as the act was done in con- 
templation or furtherance of a trade dispute 
Harman, J repelled the contention in the follow- 
ing terms 
“On the whole I have come to the conclusion 
that this was not a trade dispute The defen- 
dants were not asserting a trade right, for they 
knew they could not procure the plaintiff's 
expulsion from the union The dispute, if it 
could be so called, had become an internecine 
Struggle between members of the union and no 
interests of ‘the trade’ were involved It was a 
personal matter Behind these considerations 
lies a more fundamental point, namely, whether 
the committee's actions were “ın furtherance 
ofa trade dispute’ In my judgment, this raises 
the same question as the issue of conspiracy If, 
as I have held the paramount object of the 
committee was to injure the plaintiff, then that 
was the object in furtherance of which they 
acted They did not intend to further the dis- 
pute arising out of the plainuff's refusal to 
strike-that was settled by higher authority, they 
intended to injure the plaintiff in his trade by 
there embargo, and it was to that end that their 
actions were directed. They were not further- 
ınga trade dispute, but a grudge, and the Act 
does not protect them " 
9. Once the dispute or difference, connected with 
the employment or non-employment or the terms 
ofemployment or the conditions of labour of any 
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person, exists or ıs apprehended, the Conciliation 
Officer can legitimately initiate conciliation pro- 
ceedings The stage of the dispute or difference 1s 
not of much consequence In Beetham v Trinidad 
Cement Ltd. (1960)1 All ER 274, there were 
dismissals of workmen, the employer ignored the 
attempts of the Union to discuss the cases; refused 
to adopteven thesuggestion of the Commissioner 
of Labour ultimately a board of enquiry was 
appointed; the employer objected on the ground 
there was no trade dispute, and 1t was held “there 
was a "difference" between the Union and the 
company at the time of the appointment, viz , the 
union had claimed bargaining status and the 
company refused to recognise the Union. “In the 
words of Lord Denning 
“By definition, a trade dispute exist wherever a 
‘difference’ exists, and a difference can exists 
long before the parties become locked in combat. 
It is not necessary that they should have come 
to blows It is sufficient that they should be 
sparring for an opining And it seems to their 
Lordships that the parties had reached that 
point here, even in regard to the claim for 
bargaining status The Union had applied for 
bargaining status The company had ignored 
the request, just as ıt had ignored previous 
requests ” ^ 
Keeping aside the question of the stage of the 
dispute or difference, our endeavour 1s to find out 
as to whether there was a dispute or difference 
which was an industrial dispute within the mean- 
ing of the Act In N K Sen v Labow Appellate 
Tribunal of India, (1953)1 L LJ 6, Chagla, CJ, 
expressed the view that not every controversy or 
every difference of opinion between the employer 
and the employces, which constitute a dispute or 
difference within the meaning of Sec 2(k) of the 
Acı The following observations of the learned 
Chief Jusuce require extraction 
*Now, 1n order that a controversy between 
workmen and employers can become an indus- 
trial dispute, two conditions are necessary It 
must be a dispute and it must be an industrial 
dispute There is not difficulty 1n understand- 
ing what ‘industrial dispute’ is because It 1s 
dearly defined in Sec 2(k) A controversy which 
is connected with the employment or non- 
employment or the terms of employment or 
with the conditions of labour is an industrial 
controversy. Butit is not enough that itshould 
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bean industrial controversy But it is not enough 
that ıt should be an industrial controversy, it 
must be a dispute, and ın my opinion it 15 not 
every controversy or every difference of opin- 
10n between workmen and employers which is 
constituted a dispute or difference within the 
meaning of Sec 2(k) A workman may have 
ideological differences with his employer, a 
workman may feel sympathetic consideration 
foran employee in his own industry or ın other 
industry, a workman may feel seriously agi- 
tated about the conditions of labour outside 
^ ourowncountry, butitis absurd tosuggest that 
any of these factors would entitlea workman to 
raise an industrial dispute within the meaning 
of Sec 2(k) ” 
Shah, J ın the very samc pronouncement, viewed 
the question in the following manner 
“In my view the key words of the definition are 
‘dispute’ or ‘difference’ as I will presently show 
from the scheme of the Act, and are not 
intended to include mere metaphysical or philo- 
sophical controversies between employers and. 
employees or between employers themselves 
or between workmen and workmen The 
- expression ‘dispute’ or ‘difference’ as used ın 
the Act must in my view mean a controversy 
which 1s fairly definite and of real substance 
and being connected with the employment or 
non-employment or the terms of employment 
or with. the conditions of labour, is one in 
which the contesting parties are directly and 
substantially interested 1n maintaining their 
respective contentions [f that connotation is 
adopted, then, ın my view 1t would exclude all 
theoretical, metaphysical or philosophical con- 
troversies [t would also exclude mere ideo- 
logical contests or differences, and would bring 
within the definition only those disputes in 
which the contestants are seeking to raise defi- 
nite disputes of substance in which both the 
parties are themselves directly and substan- 
ually interested " 
10. Very many disputes or differences could exist 
between the employer and the employees, even 
after a settlement has been arrived at, 1n and by 
which the industrial dispute has beensettled They 
may even border to frivolity or whimsicality rather 
than ofanysubstance But, the adamancy or obdu- 
racy with reference to such particular stand taken 
by one or the other will not convert the dispute or 
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difference into an industrial dispute One may say, 
“Ido not lıke the colour or thickness ofthe paper 
ın which the settlement is incorporated and hence 
Iwould not respect it " The other maysay ‘Idid not 
relish the demeanour and attitude of the person, 
who subscribed the signature to the settlement 
and hence I would not respect ıt” There may be 
contingency where, one may say, that ‘I would like 
to place the settlement before the altar of my 
personal deity and only thereafterwards I would 
implement it’ ‘Another one may say that “that I 
will have to obtain the blessings and approval of 
myelders, or the founders ofthe concern and then 
only implement thesettlement " One mayeven go 
to the extreme of tearing off the settlement after it 
is duly signed and running away from the venue 
and declining to implement its terms Will these 
Situations and attitudes have any sanctity 1n the 
eye of law, so as to bring the matter within the 
meaning of an industrial dispute We cannot af- 
ford to be exhaustive, and we can only conceive of 
ıllustratıons The legislature 1s careful ın the choice 
of words, when it defined an industrial dispute 
under Sec 2(k) of the Act Each word has got a 
legal and fáctual portency Dispute or difference, 
for the sake of repetition we must point out, must 
relate to either the employment or non-employ- 
ment or the terms of employment or the condi- 
tions of labour of any person Will the contingen- 
cies, which we recapitulated by way of illustrations 
amount to industrial disputes so as to clothe the 
Conciliation Officer with the obligation to con- 
ciliate ıt and the procecdings so initiated and 
prosecuted assuming the character of conciliation 
proceedings Our answer is in the negative 

11. Merely because the Conciliation Officer con- 
ceived the idea of holding a discussion on coming 
to know of the particular attitude of either the 
employer or employees with regard to the imple- 
mentation of the scttlement, after the same has 
been duly arrived at, and also being confronted 


' with belligerent and uncompromising attitude of 


the parties may be resulting ın an explosive situ- 
ation, that will not make the said proceedings 
conciliation proceedings in the eye of law. In 
K S Mani Iyer v Bombay Anand Bhavan, Coimba- 
tore, (1962-63)23 FIR 541, S Jagadisan, J. held 
that the proceeding must be a valid proceeding 
and mere factual pendency of any proceeding would 
not do The head-note in the report correctly 
brings forth the principle countenanced by the 
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learned Judge and we are extracting it as 
follows: 
"The foundaton of the jurisdiction of a 
Labour Court to entertain an application under 
Sec.33-A of the Industrial Disputes Act, 1947, 
and the cause of action of the aggrieved work- 
man to prefer such an application is a contra- 
vention of the provisions of Sec 33 of the Act 
It is implicit ın Sec 33 that the proceeding, the 
pendency of which is alleged to be a bar against 
theemployer's act and conduct, must be a valid 
proceeding, the mere factual pendency of any 
proceeding before the Labour Court would 
not attract the application of Sec33 There- 
fore, when the proceedings pending before a 
Labour Court have been held to be invalid 
by the High Court on the ground that there 
was not a valid reference under the Act, the 
provisions of Sec 33 would not apply and no 
application under Sec 33-A would be main- 
tainable 
Equally so, the participation of the parties ın such 
proceedings ıs of no consequence at all Such 
participation will not by itself make the proceed- 
ings conciliation proceedings, 1f otherwise they do 
‘not fit in within the legal concept of conciliation 
proceedings Vide Employers, Thungabhadia 
Indusmes Lid v Woikmen, AIR 1973S C 2272 
(1973)2L LJ 283 at 286 27 FacL R 68 1973 
Lab.l.C 1927 Even 1f the concilidtion proceed- 
ings have culminated or resulted ın a reference 
being made, that will not alter the position The 
questiori, when a conungency therefor arises, will 
be open for discussion as to what the Conciliation 
Officer prosecuted was conciliation proceedings 
1n the eye of law or not 
12. It is true that in the present case, a notice of 
strike was issued on 1 9 1989 and that prompted 
the Concılıatıon Officer to venture to hold discus- 
sions, and 1n fact, he held discussions, as reflected 
ın the various proceedings of the Conciliation 
Officer. The parties were actually and 1n substance 
at variance only with reference to the 1mplemen- 
tationofthesettlement The issuance of thestrike 
notice by itself will not tilt the balance in favour of 
holding that an industrial dispute has come into 
existence for the Conciliation Officer to concili- 
ate The very jurisdiction to commence concili- 
ationdoes notcometo the Conciliation Officer on 
his receiving a bare strike notice The strike 
notice 1n the present case related to a public 
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utility service, as the bank indisputably is Mr MR 

Narayanaswamı, learned counsel for the bank, 
urged the proposition that when the strike notice 
has been issued under Sec 22 of the Act, and that 
has been received by the Conciliation Officer the 
conciliation proceedings must be deemed to have 
commenced without any further formality and 
one need not strain over the question as to whether 
the conciliation, ın fact, related to a dispute or 
difference, which was an industrial dispute within 
the meaning of the Act Learned counsel for the 
bank mainly relies on the language of Sec 20(1) of 
the Act, which contemplates that ‘a conciliation 
proceeding shall be deemed to have commenced 
on the date on which a notice of strike or lockout 
under Sec 22 1s received by the Conciliation Offi- 
cer First of all, we must point out that we could 
not be content to barely find out as to whether 
conciliation proceedings commenced on a par- 
tıcular date We are obliged to find out as to 
whether the conciliation proceedings were in 
progress or 1n other words were pending before 
the Conciliation Officer so as to attract the mis- 
chief of Sec 22(d) of the Act Unless there was 
pendency of conciliation proceedings at the time 
when the employees went on strike, 1t 1s not per- 
missible to characterise the strike as illegal It 1s 
only in this connection, the holdingof conciliation 
proceedings becomes relevant The jurisdiction to 
hold conciliation proceedings could be acquired 
by the Concılıatıon Officer only when an ındus- 
trial dispute exists or apprehended or where the 
industrial dispute relates to a public utility service 
and notice of strike under Sec 22 has been given 

As already noted, though thc expression ‘dispute’ 
aloneoccurs in thesecond limb ofSec 12(1) ofthe 
Act, we cannot read it disassociated from the first 
limb of that provision. The first limb ofthe provi- 
sion specifically refers to ‘industrial dispute’ and 
what has been preferred to as dispute in the sec- 
ond hmb could not have any other meaning than 
that of an industrial dispute under the Act The 
rule of construction, which we have already 
adverted to while referring to the definition of 
‘conciliation proceeding’ ın Sec 2(e) of the Act, 
guides us to express this view and this view alone 
on this question We are not able to subscribe our 
support to the theory of the learned counsel for 
the bank that on the bare issuance of a strike 
notice and receipt of the same by the Conciliation 
Officer, the Conciliation. Officer assumes the 
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jurisdiction to hold or prosecute conciliation pro- 
ceedings within the meaningofthe Act. The strike 
notice must have relevance to an industrial dis- 
pute existing orapprehended The resort to strike 
and the issuance of the strike notice could be the 
reaction ofthe labour in very many contingencies, 
which we need not visualise and set down. But, 
unless the strike notice relates to an industrial 
dispute, existing or apprehended, prosecution of 
any proceedings by the Conciliation Officer will 
not fit in with the concept of prosecution of con- 
ciliation proceedings within the meaning of the 
Act. The pendency of conciliation proceedings 
with reference to working out the ri ghts and obli- 
gations of the parties and penalising them for 
acting in contravention of certain provisions of 
the Act in such a contingency, are of much legal 
significance and consequence We cannot afford 
to water down the legitimate construction to be 
puton the provisions of the Act with reference to 
that crucial aspect, which may prove decisive in 
very many situations Mr B R.Dolia, learned coun- 
sel for the employees, drew our attention to the 
following passage occurring in John Bowers’ “A 
Practical approach to Employment Law ” 
“To be protected, the individual must beacting 
ın contemplation or furtherance of a trade 
dispute The fact of the strike itself cannot be 
a dispute, it must be the manifestation of a 
grievance over something comprised within 
the definition of trade dispute 
It may be a matter of some difficulty to identify 
properly what a strike connected with, espe- 
cially when it is called foa variety of different 
reasons However, in some cases the reasons 
for action clearly have nothing to do with 
pursuing a trade dispute " 
Our attention was also drawn to the pronounce- 
ment in BBC V Hearn, (1978)1 All ER 111, 
where ıt has been countenanced that the employ- 
ees declining to give the work required of them, in 
the absence of a trade dispute will not turn the 
dispute into a trade dispute We have found it 
worthwhile to extract the following passage occur- 
ring in the discussion by Lord Denning, MR. 
"If printers in a newspaper office were to say 
‘we do not lıke the article which you are going 
to publish about the Arabs, or the Jews, or on 
this or that political issue, you must withdraw 
ıt Ifyou do not doso, we are not going to print 
your paper" That is not a trade dispute It 1s 
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coercive action unconnected with a trade dis- 
pute. It 1s an unlawful interference with the 
freedom of the press. It 1s a self-created power 
of censorship It does not become a trade dis- 
pute simply because the men propose to break 
their contracts of employment in doing it. Even 
ifthe men have astrong moral case, saying, We 
have a conscientious objection to this article. 
We do not want to have anything to do with 1t, 
that does not turn it into a trade dispute. This 
dispute is about the publication of the article, 
not about the terms and conditions of employ- 
ment ” 
13. Again and again, we have to come back to the 
‚Crucial point as to whether there was an industrial 
dispute for the Conciliation Officer to conciliate. 
We are obliged to refer to certain features, which 
do have relevancy to the question as to whether 
what the Conciliation Officer did or what hap- 
pened before the Conciliation Officer could 
acquire the legal characteristics of conciliation 
proceedings There is a feature, to which our 
attention was drawn, and thatıs,ıfın fact there was 
conciliation proceedings prosecuted beforc the 
Conciliation Officer, that must have ended-there 
having had been no consensus between the par- 
ties, in the Conciliation Officer sending a report, 
as contemplated under Sec 12(4) or Sec.20(2)(b) 
ofthe Actand nothing of that sort happened in the 
present case Another feature to which our atten- 
ton was drawn, was that when there 1s an indus- 
trial dispute relating to a public utility service as 
the bank 1s and a notice under Sec 22 has been 
given, the appropriate Government unless it 
considers that the notice has been frivolously or 
vexatiously given or that it would be inexpedient 
so to do, shall make a reference This is the ımplı- 
cation of the second proviso to Sec 10(1) of the 
Act. This also did not happen in the present case. 
It was further pointed that a dispute or difference 
ofthe present nature could not get referred either 
toa Labouroran Industrial Tribunal for adjudica- 
tion under Sec.7 or Sec 7-A of the Act, since it 
could not fall within the ambit ofany ofthe Entries 
in Schedule II or Schedule III of the Act These 
features are being relevantly urged as indicating 
that there was no industrial dispute at all for any 
authority under the Act to follow what have been 
set down under the provisions of the Act. 
14. The settlement could be impeached as not 
binding on a particular section of workmen The 
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settlement could be impeached as having been 
brought about by coercion, fraud, undue influ- 
ence, misrepresentation, and other vitiating cir- 
cumstances. The settlement could be ımptached 
on the ground that it suffers a legal lacuna. One 
party would resile from the settlement on very 
many grounds We cannot visualise and set down 
exhaustively as a sort of glossary as to the circum- 
stances under which there could be a resilement 
from and impeachment of the settlement In the 
sphere of employer-employees relationship in 
industrial parlance, things unfair do happen and 
one does not try to find out the motive, intention, 
orreason behind the dispute or differenceand one 
has to find out as to whether the dispute or differ- 
ence could assume the character of an industrial 
dispute, so as to bring in the legal implications or 
consequences thereof. In a case where there 1s 
resilement from thesettlementon the ground that 
1t was arrived at as a result of fraud, misrepresen- 
tation or undue influence or that it i5 not binding 
on the parties, the dispute or difference may 
assume the character of an industrial dispute and 
may require conciliation and further process to be 
prosecuted (Vide. Adamj M Badri v Labour 
Officer, (1981)1 LLJ 367 In Poona Mazdoor 
Sabha v. G K.Dhutta, A LR 1956 Bom 743, there 
was a settlement between the employer and the 
employees Yet,the employees raised demands 
over the very same subject matter covered by the 
settlement and wanted initiation of conciliation 
and this was not acceded to by the Conciliation 
Officer The employees came to Court asking for 
a writ of mandamus to compel the Conciliation 
Officer to perform his statutory duty and initiate 
conciliation proceedings under Sec 12 of the Act 

Chagla, C J , speaking for the Bench of the High 
Court of Bombay, held that conciliation proceed- 
ingscannot be initiated when there is asettlement 
ın force 

15. In Grahams Trading Company v Second Indus- 
trial Tribunal, West Bengal, (1963)2 L LJ. 153, a 
learned single Judge of the High Court of Calcutta 
found that there was an award and the employer 
declined to implement the same and this decline 
led to an industrial dispute being raised by the 
employees, without got referred for adjudication 
and also got adjudicated upon The learned single 
Judge expressed the view that the implementation 
of the award does not fall within the definition of 
anindustrial dispute and hence there ought not to 
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have been a reference at all for adjudication and if 
the employer was guilty ofnon-implementation of 
the award, the employer should have been pro- 
ceeded against under Sec.29 of the Act, which 
speaks about penalty for breach of settlement or 
award, or under Sec 33-C(1) of the Act, for recov- 
ery of benefits under the award 
16. In Madras Bangaloie Transport Company v 
Labour Court, Bangalore, (1963-64)25 F J.R. 244, 
a Bench of the High Court of Mysore was faced 
with a complaint of contravention of Sec.33(2) of 
the Aet, where the expressions *during the pendency 
of any such proceeding’ occur, and ıt was opined 
that the expressions have a clear reference to the 
proceeding referred to ın Sec.33(1) namely, ‘any 
proceeding before a Concılıatıon Officer or a 
Board or ofany proceeding before a Labour Court 
or Tribunal or National Tribunal ın respect of an 
industrial dispute' and it was held as follows: 
“Two conditions have, theretore, to be ful- 
filled ın order that Sub-sec (2) may apply, viz., 
(1) there must be a proceeding before one of 
theauthorities mentioned therein in respect of 
an Industrial dispute, and (11) that proceeding 
must be pending 
Therefore, where a Labour Court comes to the 
conclusion that a reference made to 1t under 
Sec 10o0f the Act was incompetent and invalid, 
whatever proceedings commenced before the 
Labour Court as a consequence of that refer- 
ence are not proceedings under the Act but 
only proceedings masquerading as such. There 
cannot be a contravention of Sec.33(2) in 
respect of such a proceedings ” 
17. In Bangalore Mills v Workmen, (1968)1 S.C.R. 
581, 1t has been countenanced that where there is 
a subsisting award binding on the parties, there is 
no jurisdiction to consider the same points in a 
fresh reference, when the earlier award had not 
been terminated and hence the refererice was 
ıncompetent 
18.In Pheros and Company v Labour Court, 1971 
Lab IC 600, this is what a Bench of the High 
Court of Assam and Nagaland, held: 
"Where, during the pendency of the proceed- 
ing under Sec 33(2), the Labour Court comes 
to the conclusion that the main reference under 
Sec 10 (during which the application under 
Sec 33(2) was made) was not ın respect of an 
industrial dispute as such, the proceeding 
becomes non-est for the purpose of Sec.33 and 
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the jurisdiction of the Labour Court to con- 
tinue hearing of the application under Sec 33 
IS Ousted 
Oncethe Industrial Court had decided that the 
main reference was 1ncompetent as there was 
no ‘industrial dispute’ ıt lost its Jurisdiction to 
do anything further about the applıcatıon under 
Sec 33(2) which arose out of the main refer- 
ence If, however, the reference were not 
rejected on the ground of incompetency but 
thedispute was only adjudicated on merits and 
the proceedings before the Tribunal came to 
an end under the relevant provisions of the 
Act, mere termination of the proceedings would 
not oust the jurisdiction of the Court to con- 
tinue the hearing of the application under 
Sec 33 This is not the same thing as having 
Jurisdiction to go on with an application when 
the subject matter of the reference has been 
held to be not an industrial dispute.” - 
19. In Employers, Thungabhadia Industries Ltd v 
Workmen, AIR. 1973 SC 2272 (19732 LLJ 
283: 27 Fac L R 68 1973 Lab I C 1927, there was 
an earlier award which was not terminated and 
demands were raised on the very same subject 
matter and a reference was made for adjudication 
and 1n fact adjudication took place The Supreme 
Court in that contingency held that the reference 
was not competent 
20. In Shalimar Paints v Thud Industial Tribunal, 
1974 Lab I C 213, a Bench of the High Court of 
Calcutta was concerned with the complaint 
under Sec 33-A of the Act regarding violation of 
Sec.33 of the Act, and it found that the main 
reference under Sec 10(1) of the Act had been 
declared invalid and quashed, and it was held as 
follows - 
* Whether the main reference under Sec 10(1) 
has been declared 1nvalid and quashed a pro- 
ceeding cannot be said to be pending before 
the tribunal as contemplated by Sec 33(2) of 
the Act, so as to enable employee to ınvoke 
Sec 33-A The mere fact that a reference under 
Sec 10(1) was pending sometime does not by 
itself entitle an employee to claim relief under 
Sec.33-A of the Act when the níain reference 
stands quashed " 
21. In FACT Employees’ Association v Manage- 
ment of FACT Lid, (1963)) LLJ 240, the 
learnedsingle Judge of the High Court of Kerala 
dealt with the case where a long term settlement of 
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the dıspute between the employer and the 
employees was reached by the conciliation under 
Sec 12 of the Act Yet, one of the unions raised 
certain issues covered by thesettlement before the 
Conciliation Officer and the latter proposed to 
hearthe parties This was objected to by the other 
unions and that objection was overruled and the 
Concılıatıon Officer procceded to go on merits 
It was under these circumstances the court 
was approached The learned single Judge of 
the High Court of Kerala expressed the view, 
and no industrial dispute can be there during the 
pendencyofasettlement, the Conciliation Officer 
cannot under the guise of ‘resolving an otherwise 
impossible situation’, assume the jurisdiction, he 
has not and neither the employer nor the union 
nor the employees can afford to ignore the settle- 
ment : 

22. What is 1t, that the parties were at logger- 
heads? The terms and conditions, which were 
acceptable to the parties had been settled The 
parties had put those terms and conditions in 
black and white The parties had subscribed their 
signatures to the deeds of settlements Were they 
any longer at variance with the terms of employ- 
ment or conditions of labour? Certainly not The 
employer, the bank would advance a theory that 
the implemention of the terms and conditions of 
the settlement would have to await the approval of 
the Central Government The bank had not taken 
up a Stand that the terms and conditions of the 
settlement would not be implemented atall forall 
times to come, on any other reason, valid or oth- 
erwise The bank had not impeached the settle- 
ment. The bank had not resiled from the settle- 
ment The bank had conceived the idea of obtain- 
ing the approval of the Central Government 
before ımplementing the settlement This con- 
cept had no sanctity at all in the eyeof law Itıs not 
claimed by the bank that any provision of law 
requires such approval The bank sticks on to a 
theory of usual practice In substance, the parties 
having passed the stage of negotiation over an 
industrial dispute, and having settled their differ- 
ences and disputes, had come to the stage of 
implementation of settlements Bickerings between 
the parties had started only at that stage No 
dispute or difference over the terms of employ- 
ment or conditions of labour survived. All such 
disputes and differences had been putan end to by 
the settlement It must be noted here that after 
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this temporary phase of bickerings, the bank did 
obtain the approval of the Central Government 
and forwarded the copies to the authorities con- 
cerned and the terms and conditions ofthe settle- 
ment have been 1mplemented. This happened in 
July, 1990 We could never call thus period of 
bickerings and differences as a period when an 
industrial dispute could be stated to be pending 

As alreadyseen, any disputeor difference i$ not an 
industrial dispute. Viewed from above angle and 
the above light, there was no industrial dispute 
existing or apprehended for the Conciliation 
Officer to initiate conciliation proceedings and 
prosecute them Whatever proceeding, the Con- 
ciliation Officer prosecuted was no conciliation 
proceeding, which thelaw could recogniseas such. 
The issuance of a bare strike notice without any 
industrial dispute exisung or apprehended, the 
prosecution of any proceeding pursuant to 
such notice, and the participation of parties 
ın such proceedings; all these factors are of no 
legal consequence at all There having been no 
conciliation proceedings pending ın the eye of 
law, the mischief of Sec 22(1Xd) would not be 
attracted 

23. As per our foregoing discussion, we are obhged 
to hold that there was no industrial dispute either 
existing or apprehended, since whatever dispute 
or difference existed over the conditions of labour 
or terms of employment got settled as a matter of 
fact, then the very initiation of any proceeding and 
prosecution of the same would not come within 
the concept of conciliation proceedings 1n the eye 
oflaw But, the bank has raised a contention built 
on want of compliance with Rule 58(4) of the 
Rules, saying that on account of this, the settle- 
ment remained inchoate, and the disputes or dif- 
ferences covered by thesettlement must be held to 
have remained open and hence the conciliation 
proceedings, initiated and prosecuted were ın order, 
so as to attract the mischief of Sec 22(1)(d) of the 
Act. 

24. Before we go into this contention, we would 
like to examine as to what'exactly happened in the 
present case The bank did not once and for all 
decline to forward the copies of the settlement as 
required by Rule 58(4) On the ground of total 
failure to forward the copies of thesettlement, 1t is 
not the case of the bank, the settlement had fallen 


to the ground and hence 11 could not be enforced. , ' 


The bank did not declare that it would not at all 
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forward the copies of the settlement. The validity 
of the settlement was not at all in issue before the 
Concılıatıon Officer The bank was saying that it 
would forward the copies only on the approval of 
the Central Government. That was the contro- 
versy before the Conciliation Officer. The stage 
was never reached to say that the settlement had to 
be totally ignored as invalid and as non-binding on 
account of complete failure or refusal to forward 
the copies It was a case of postponement of 
compliance with Rule 58(4) and not a case of total 
decline or failure to comply with it Are we to 
characterise this bickering or quarrel as a dispute 
or difference existing or apprehended over the 
terms of employment or conditions of labour If 
we give an answer in the affirmative, we may be 
accused of having acted 1n 1gnorance of the legal 
concept of an industrial dispute. What happened 
is only a dispute or difference with reference to 
forwarding the copies of the settlement as per 
Rule 58(4), the employees asking the bank to 
forward without delay and the bank delaying it on 
the ground of want of approval of the Central 
Government Ultimately the copies got forwarded 
and the settlement remained unscathed for ful! 
ımplementatıon. What was happening was a tem- 
porary phaseof bickeringor difference of opinion 
or quarrel with regard to forwarding the copies 
We will not venture to call 1t an industrial dispute 
and any discussion over it, a conciliation proceed- 
ing This discussion 1s enough to dispose of this 
contention 
25. Furthermore, we must note that the bank 
never raised a contention like this, either before 
the Concılıatıon Officer or ın its counter ın the 
present writ petition This contention seemed to 
have been specifically urged before the learned 
single Judge, in thecourseof submissions Profuse 
was the literature, including case law exposed 
before us, by both the sides on this contention. To 
leave no aspect undiscussed, we are obliged to deal 
with this contention, ın the hght of the submis- 
sions made by both the sides This leads us to first 
examine the relevant provisions of the Act and the 
Rules Sec 2(p) as already noted defines settle- 
ment as follows. 
“2(p) ‘Settlement’, means a settlement 
arrived at in the course of concılıatlon pro- 
' ceeding and includes a written agreement 
between the employerand workmenarrived at 
otherwise than 1n the course of conciliation 
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proceeding where such agreement has been 
signedby the parties thereto 1n such manner as 
may be prescribed and a copy thereof has been 
sent to an officer authorised 1n this behalf by 
theappropriate Government and the Concili- 
ation Officer " 
Rule 58(4) of the Rules speaks about forwarding 
of copies of the settlement to the authorities 
mentioned thereunder and it runs as follows. 
“58(4) Where a settlement 1s arrived at 
between an employer and his workmen/ 
otherwise than 1n the course of conciliation 
proceeding before a Board or a Conciliation 
Officer, the parties to the Settlement shall 
jointly send a copy thereof to the Central 
Government, the Chief Labour Commissioner 
(Central), New Delhi and the Regional 
Labour Commissioner (Central) and to the 
Assistant Labour Commissioner (Central), con- 
cerned " 
Rule 75 contemplates the maintenance of a regis- 
ter of settlement in Form ‘O’ It is contended on 
behalf of the employees by their learned counsel 
Mr.B R.Doha that the purpose of forwarding copies 
of the settlement ıs only for the maintenance of 
the register of settlements and nothing more and 
its purpose cannot be magnified so as to make 
non-compliance with Rule 58(4) taking away the 
very legal basis for the operation of thesettlement 
Learned counsel for the employees in this connec- 
tion would draw our attention to Sec.19(1) and (2) 
of the Act and they read as follows - 
“19-(1)- Period of operation of settlements and 
awards:- (1) A settlement shall come into 
operation onsuch dateas 1s agreed upon by the 
parties to the dispute, and if no date 1s agreed 
upon, on the date on which the memorandum 
of the settlement ıs signed by the parties to the 
dispute 
(2) Such settlement shall be binding for such 
period as ıs agreed upon by the parties and 1f no 
such period is agreed upon, for a period of six 
months from the date on which the memoran- 
dum of settlement is signed by the partes to 
the dispute, and shall contınue to be binding 
ort the parties after the expiry of the period 
aforesaid, until the expiry of two months from 
the date on which a notice 1n writing of an 
intention to terminate the settlement is given 
by one of the parties to the other party or 
parties to the settlement." 
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By the force of Sec.19(1), a settlement shall come 
ınto operation on such date as agreed upon by the 
parties to dispute and if no date is agreed upon, on 
thedate gn which the memorandum ofsettlement 
is signed by the parties to the dispute. Sec.19(2) 
speaks about the settlement being binding, where 
no period is agreed upon for a period ofsix months 
from the date on which the memorandum of set- 
tlement 1s signed by the parties to the dispute. 
Relying on these provisions, learned counsel for 
the employees says that when the parties have 
signed the settlement, it comes into operation and 
the computation of the period of its currency, 
where no such period is agreed upon, commences 
from the date of the signing of the settlement by 
the parties and nothing more is required to make 
the settlement effective and viewed in this light, 
Rule 58(4) cannot be interpreted so as to take 
away the rigor of Sec 19(1) and (2). In his endeav- 
our to impress upon us that failure to comply with 
Rule58(4) shall not be counted to say that the very 
settlement itself has not come into existence in the 
eye of law and it was ineffective and unenforce- 
able, he drew our attention to a number of pro- 
nouncements. In KalingaJute Products v. Presiding 
Officer, Industrial Tribunal, (1980)1 L.L J 239, a 
Benchof the High Court of Orissa was concerned 
with a case of a settlement arrived at between the 
parties, but the copyofit getting forwarded only by 
the employer There was a contention raised that 
copies of the settlement not having been ‘jointly’ 
sentto theauthorıtıes as per the State Rule in pan 
materia with Rule 58(4), ıt was not a valid settle- 
ment and therefore not binding upon the parties. 
This 1s now, the contention was repelled: 
“It ıs contended on behalt of opposite party 
No 2 that this settlement not having been jointly’ 
sent to the authorities concerned was not a 
valid settlement and, therefore, not binding 
upon the parties The onus 1s clearly on the 
petitioner to showand prove that there existed 
a lawful settlement As already discussed above, 
thesettlement ext A along with its annexures 
clearly indicate that all the disputes raised in 
thecharter ofdemands had been made subject- 
matter of the hipartite settlement which had 
been reduced into writing and had thereby 
been resolved. Assuming that this settlement 
had been sent to the Government by the peti- 
‘tioner and not jointly as required by Rule64(5) 
of the Rules, the question 1s whether that 
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would affect the validity of the settlement. 
Sec.2(p) of the Act defines ‘settlement’ as 
meaning ‘a settlement arrived at ın the course 
of conciliation proceedings and includes a written 
agreement between the employer and work- 
men arrived at otherwise than 1n the course of 
conciliation proceedings where such agree- 
ment has been signed by the parties thereto ın 
such manner as maybe prescribed and a copy 
thereof has been sent to an Officer authorised 
ın this behalf by the appropriate Government 
and the Conciliation Officer.’ On the evidence 
adduced before the Tribunal, which 1s on rec- 
ord, there is no manner of doubt that the 
agreement has been signcd by the parties in the 
manner prescribed by law, that is, by Rule 
64(2) ofthe Rules, and a copy thereof has been 
sent to the Conciliation Officer and the appro- 
priate Government Rule 64(5) requiring that 
the copy of the settlement shall be jointly sent, 
IS a requirement in excess of Sec.2(p) and 
cannot be held, therefore, to be mandatory 
Sec 18(1) of the Act provides that asettlement 
arrived at by agreement between the employer 
and the workmen otherwise than in the course 
of conciliation proceeding shall be binding on 
the parties to the settlement and under Sub- 
sec.(1) of Sec 19 of the Act such settlement 
shall come into operation on such date as is 
agreed upon by the parties to thedispute and if 
no date is agreed upon, on the date on which 
the memorandum of the settlement is signed 
by the parties to the dispute Reading both 
these provisions. together 1t 1s clear that thc 
settlement between the parties came into 
operation on the date of signing, that ts, on 
5 6.1976 It 15 not the intendment of law that 
the said operation 1s to be kept in abeyance 
until aftera copy has becn jointlysent Viewed 
from this angle also, requirement ofJoint send- 
ing 1s not mandatory so as to affect the validity 
of the settlement or its coming into opera- 
tion " 
26. In Workmen, Hindustan Lever Ltd. v The 
Management of Hindustan Lever Ltd, (1984)1 L LJ 
388, the substantial question that aroséfor consid- 
eration before the Supreme Court was as to whether 
a concluded agreement emerged hetween the parties 
by exchange of communications) so as to be bind- 
ıng on them The question was discussed and 
answered as follows 


“Having meticulously examined various refer- 
ences pertaining to various industrial disputes 
between the parties at different centers in India 
since the agreement in 1957 ıt unquestionably 
emerges that the employer till the present 
reference never once even whispered that the 
agreement was not a concluded agreement or 
that 1t was an inchoate one left hanging at the 
stage of negotiation But in the present refer- 
ence the contention raised was that the agree- 
ment was not a concluded agreement because 
that ıs how the Tribunal has approached the 
problem The Tribunal has observed 1n this 
behalf as under. 

‘According to the management the three let- 
tersdo not constitute an agreement because in 
anagrcement there should be an offer and the 
offer must be accepted as such They have 
argued that the offer made 1n Ex W-2 have not 
been accepted as such in Ex W-3 .' The 
employer which swore by the agreement and 
repeatedly succeeded ın getting thrown out 
certain references at the threshold on account 
of the agreement, now wants to contend that 
there was no concluded agreement and ignor- 
ing the whole history, the Tribunal falls into an 
error i accepting this contention The weight 
ofevidence not only not at all referred to by the 
Tribunal but frankly wholly 1gnored clearly 
and unmistakably lead to one and one conclu- 
sion alone that according to the employee 
there was the conciuded agreement between 
the parties Itisasolemnagreement, the agree- 
mentofwhich effective and wholesome advan- 
tage has been taken by the employer and when 
it now does not suit it, it in breach of the 
solemnagreement wants to turn round and not 
only repudiate it but disown rt as havirig never 
been entered into No court of justice can ever 
permit such a thing to be done " 


As to how courts should Ican towards upholdıng 
agreements, this ıs what the Supreme Court 
obscrved 


“If this ıs the ‘underlying object behind enact- 
ment of the Act, the court by interpretative 
process must strive to reduce the field of con- 
flict and expand the area ofagreement show its 
preference for upholding agreements sancti- 
fied by mutuality and consensus in larger pub- 
lic interest, namely, to eschew industrial strife, 
confrontation and consequent wastage.” 
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27. In Hindustan Zinc Workers Union and another 
v Management of Agnigundala Lead Project, Hin- 
dustan Zinc Ltd and others, (1988)2 L.L.J 20% a 
learned single Judge of the High court of Andhra 
Pradesh, deal with the criticism that copies of the 
minutes reflecting the settlement were not for- 
warded to the Officers concerned. The learned 
single Judge found substantial compliance with 
the rule. The criticism was also repelled by him in 
the following manner - 
“Even assuming that there is failure to doso, in 
my opinion ıt is not fatal to the validity of 
settlement reached at the instance ofthe Assis- 
tant Labour Commissioner İt must be borne 
ın mind that transmission of copies to higher 
authorities 1s merely a procedural requirement 
to keep them informed of the developments in 
any dispute concerning the employer and the 
workmen So long as the Assistant Labour 
Commissioner, who is the Conciliation Offi- 
cer, is seized of the matter and the settlement 
was reached at his instance and was duly 
attested by him, the omission to transmit cop- 
ies of the memorandum of settlement to the 
higher authorities does not, in my opinion, 
invalidate the settlement In any event, I am 
unable to accept the plea that the transmission 
of copies should be held to be a mandatory 
requirement for the validity of the settlement 
On the clear terms of Sec 2(p) of the Act read 
with Rule 58, it 1s clearly directory ” 
28. In the Management of Agnigundala Lead Pıoj- 
ect, Hindustan Zinc Lid. and others v Hindustan 
Zinc Workers Union and another, (1988)2 L LJ 
318, a Bench of the High Court of Andhra Pradesh, 
dealt with the appeal directed against the decision 
of the learned Single Judge in Hindustan Zinc 
Workers Union and another v Management of 
Agnigundala Lead Project, Hindustan Zinc Ltd, 
and others, (1988)2 L.L J 207 Before the Bench, 
It was argued inter alia that the minutes would 
not amount to a settlement That argument was 
repelled as follows 
“This is a clear case where the management 1s 
guilty of dishonouring its commitments under 
a settlement, whether it is called the ‘under- 
standing’ or the ‘minutes of discussions’. The 
management took full advantage of the 
terms of the settlement, in implementation of 
which, the workmen on their part called off 
the strike. The settlement was signed by 
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responsible officers holding higher ranks in 
the company, and it 1s too much for us to 
swallow the contention of the management 
that the Officers who represented the manage- 
ment at the conciliation proceedings on 25th 
March, 1983, had acted either without authori- 
sation or ın excess ofthe authorisation given to 
them Are we to believe that the chairman and 
the management were not apprised of the terms 
of the agreement pursuant to which the strike 
was called off by the Union? We have abso- 
lutely no hesitation in rejecting the contention 
that ıt was without due authorisation that the 
management's representatives agreed to the 
terms of settlement, or that the Chairman and 
the management wére not aware of the terms 
oftheagreement Thetruth,ontheother hand, 
ıs that after having trapped the union into an 
agreement and after having taken advantage of 
that agreement the management acted vindic- 
tively and dishonestly against the terms of 
agreement on the pretext that the settlement 
was not binding on the management. 


m 


This arrogant and arbitrary attitude of the 
management 1s not certainly praise-worthy, 
and 1s not conducive for the promotion and 
maintenance of industrial peace and harmony 
The Union and the management are not equal 
ın withstanding prolonged litigation, and other 
things being equal, to further the ends of jus- 
tice, the court should normally lean towards 
the weak, namely, the workman Both the 
Industrial Tribunal and the learned single Judge 
have on careful consideration of the circum- 
stances of the Case, entered the findings that 
the agreement dated 25th March 1983, was a 
settlement within the meaning of Sec 2(p) of 
the act, and that 1t 1s binding on the manage- 
ment." 

29. In R Mathur v Allahabad Bank and others, 

(1990) LLJ 273, the Lucknow Bench of the 

High Court of Allahabad observed 
“Even if the settlement is not ın accordance 
with the prescribed form as contemplated under 
Rule 58 of the Industrial Disputes (Central) 
Rules, 1957, it does not suffer from any defect. 
None of the partes have disputed or chal- 
lenged the settlement The agreement or set- 
tlement which has not been terminated will 
operate as inviolable condition of service of 
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the petitioner ” 
The observations of the Supreme Court in The 
Workmen of M/s Hindustan Lever Ltd. and others v 
The Management of Mis Hindustan Lever Ltd, 
(1984)1 L LJ 388, that the court by interpretative 
process must show its preference for upholding 
agreements, were followed by the Bench What 
these pronouncements tell us, 15 that the partics 
must be asked to respect their commitments 
arrived at by solemn settlements of industrial dis- 
putes, and Courts should not encourage vitupera- 
tive and Vexatious attitudes, tending to disrupt 
and give a go-by to such settlements, on niece 
technical pleas, may be having somc foundation ın 
or having semblance of law ft is only with legiti- 
mate anxiety, if not enthusiasm, Mr B R Doita, 
learned counsel for the employees, wants us to 
adopt dynamic interpretation of the relevant 
provisions of the Act and the Rules, so as to 
harmonise law with the prcvailing concepts and 
values, to make ıt an effective instrument for 
delivering justice In this connection, our atten- 
tion was drawn to the following passage occurring 
ın the pronouncement of the Supreme Court in 
The Municipal Corporation of Greate: Bombay and 
others v The Indian Oil Corporation, (1990)4 S C C 
533. 
“The interpretation of every statutory provi- 
sion must keep pace with changing concepts 
and the values and it must, to the extent to 
which its language permuts or rather does not 
prohibit, suffer adjustments through Judicial 
mterpretationso as to accord with the rcquire- 
ments of the fact changing society which is 
undergoing rapid social and economic trans- 
formation The language of a statutory provi- 
sionis not astaticvchicle of ideas and concepts 
and as ideas and concepts change, as they are 
bound to do ın any country like ours with the 
establishment of a democratic structure based 
on egualıtarıan valucs and aggressive develop- 
mental strategies, so must the meaning and 
content of the statutory provision undergo a 
change It ıs elementary that law does not 
operate in a vacuum It is not an enligue to be 
taken down, dusted, admired and put back on 
the shelf, but rather it isa powerful instrument 
- fashioned by society for the purpose of adjust- 
ing conflicts and tensions which arise by reason 
of clash between conflicting interests It 1s, 
therefore, intended to serve a social purpose 
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and ıt cannot be interpreted without taking 
into account thesocial, economicand political 
setting in which it i5 intended to operate. It'is 
here that a Judge is callcd upon to perform a 
creative function. He has to inject flesh and 
blood in.the dry skeleton provided by the leg- 
ıslature and by a process of dynamic interpre- 
tation, invest 1t with a meaning which will 
harmonise the law with the prevailing con- 
cepts and values and make 1t an effective 
instrument for delivering justice 
30. Mr BR Dolia,learncd counsel for employees, 
was also submitting that the bank should not'he 
allowed to take advantage of Its own wrong in 
withholding the forwarding of the copies. The 
employees had left the signed copies with the 
bank Thc bank withheld thc forwarding of the 
copics to the authorities concerned as required by 
Rule58(4) They chose to forward the copies later. 
Can the bank be allowed to plead thus conduct on 
its part, which apparently did not have any sanc- 
uon of law behind it, to deprive the employees 
their wages? The answer that comes to our mind, 
ısın the negative — 
31. Mr M R Narayanaswâmı, learned counsel tor 
thc bank, would however contend that in the 
absence of forwarding copies of the settlement to 
the authoritiés there was no settlement in the eye 
of law and hence and proceedings initiated and 
prosecuted by the Conciliation Officer were noth- 
ing short of conciliation proccedings in the eye of 
law Learned counsel for thc bank would bank on 
` the language of Sec2(p) defining, ‘settlement’, 
when ıt speaks about' a copy thereof has been 
sent "where the sctt!ement has been arrived 
atotherwisein thecourscof conciliation proceed- 
ings Learned counsel for the bank also relies on 
Rule 58(4) and Form ‘H’ to press forth this point 
that if the settlement is arrived at otherwise in the 
courseof conciliation proceedings copies shall be 
sent to the authorities concerned Learned coun- 
sel for the bank relics on the following observa- 
tions in Susılk Lid. v Government of Andhra Pradesh, 
AIR 1964 S C 160, at pages 163-164; 
“Therefore as soon as an agreement Is signed 
in the prescribed manner and a copy ofit issent 
to the Government and the Conciliation Offi- 
cerit becomes binding at once on the parties to 
1t and comes into operation on the date ıt 1s 
signed or on the date which might be men- 
tioned in it for ts coming into operation." 
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Jt must be pointed out that ın that case, the Su- 
preme court was not adjudıcatıng the present 
contention, but was dealing with a contingency 
where after the Tribunal had sent its award to the 
Government for publication, but before such 
publication, the parties arrived at a settlement 
and wanted the Government not to publish the 
award. 
32. The main decision which the learned counsel 
for the bank relied on this question 1s the one in 
Workmen of Mis Delhi Cloth General Mulls Lid. v 
The Management of M/s Delhi Cloth and General 
Mills Lid.A IR 1970S C. 1851 Inthatcase, there 
was a reference of an industrial dispute on the 
cause of a workman by name Shibban Lal to the 
Industrial Tribunal. The Management of M4 Delhi 
Cloth and General Mulls Ltd raised a preliminary 
objection that earher an union which had taken up 
the cause of Shibban Lal, agreed by the settlement 
dated 9,6.1965 not to support his cause and with- 
drew its support to his cause and as a result the 
dispute relating to the dismissal of Shibban Lal 
was not an industrial dispute The Industrial Tri- 
bunal upheld this objection of the management 
On the matter coming up before the Supreme 
Court, the-Validity of the settlement was put ın 
issue The management pressed forth the aspect of 
non-comphance with Rule 58(4) in that case to say 
that the settlement was invalid and hence the 
reference of the dispute was quite in accordance 
with law. Two learned Judges of the Supreme 
Court examined the position There was a conces- 
sion on the side of the workmen that there was 
non-compliance with Rule 58(4) The contention 
that the parties were free to arrive at a settlement 
of their dispute, and 1f they agreed to do so, then 
the agreement could not, but he held to be binding 
on them, was not accepted, and it was observed as 
follows. 
“We do not think the management and the 
union can when a dispute is referred to the 
Concılıatıon Officer, claim absolute freedom 
of contract to arrive at a settlement in all 
respects binding on all workmen to which no 
objection whatsoever can ever be raised by the 
workmen feeling aggrieved The question ofa 
valid and binding settlement to such circum- 
stances, 1S, ın Our opinion governed by the 
Statute and the rules made thereunder Reli- 
ance was next placed on Sec.18(1) to support 
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sub-section for its proper construction must 
be read with the other sub-sections and the 
relevant rules, in the light of the definition of 
‘settlement’ as contained in Sec 2(p) of the 
Industrial Disputes Act ‘Settlement’ as 
defined therein means settlement arrived at in 
the course of conciliation proceedings and 
includes a written agreement between the 
employer and workmen arrived at otherwise 
than in the course of conciliation proceeding 
where such agreement has been signed by the 
parties thereto 1n such manner as may be pre- 
scribed and a copy thereof has been sent to the 
appropnate Government and the Conciliation 
Officer In the light of these provisions we do 
not think that Sec 18(1) vests 1n the manage- 
ment and the Union unfettered freedom to 
settle the dispute as they please and clothes it 
with a binding effect on all workmen or even on 
all member workmen of the union The settle- 
ment has to be in compliance with the statu- 
tory provisions." 
It was further observed by the Supreme Court 
that, 
"Keeping 1n view its object and purpose, this 
rule does seem to demand full compliance in 
order to clothe the settlement with a binding 
character on all workmen " 
The Supreme Court thus held the settlement 
relied on by the Indusirial Tribunal to be illegal, 
and remanded the matter for adjudication on ments 
33. The dıstıncı facts of the case dealt with by the 
Supreme Court were, there was total non-comph- 
ance with Rule 58(4) and that was conceded, the 
dispute was not at the stagc of forwarding the 
copies and over it, asın the present case, but long 
afterwards the settlement itself was pressed forth 
(o set at naught the reference made over the 
Industrial dispute, and the question arose as to 
whether such a settlement, which never had com- 
pliance with Rule 58(4) could be an answer to the 
industrial dispute referred for adjudication The 
facts of the present case, as already noted, are 
different The parties were at loggerheads at the 
stage of forwarding the copies There was not a 
total denial on the part of the bank to forward the 
copies, ànd the matter rested there, and thereafter 
the settlement is being pressed ınto service. The 
bank merely wanted to postpone forwarding of 
copies. In contrast, the employees were demand- 
ing the forwarding of the copies without delay. 
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The employees in fact forwarded the copies. So 
also the bank forwarded the copies later, after 
Obtarning the approval of the Central Govern- 
ment At the relevant point of time, the dispute 
was not over the validity of the settlement, for 
total failure to comply with Rule 58(4) Thetug of 
war, the tussle and the combat between the parties 
were only with reference to the forwarding of the 
copies as per Rule 58(4) The dispute had not 
passed that stage at all Viewed from the angle of 
the facts of the present case, we have already 
opined that this sort of dispute could not be char- 
acterised as an industrial dispute Hence, the ratio 
of the pronouncement of the Supreme Court in 
Workmen of M/s Delhi Cloth General Mills Ltd. v 

The Management of M/s, Delhi Cloth and General 
Mills Ltd, AIR 1970 S C. 1851, cannot be use- 
fully pressed intoserviceto the factsofthe present 
case 

34. Even otherwise, as rightly pointed ‘out by 
Mr B R Doha, learned counsel for the employees, 
the later pronounced of the Supreme Courtin The 
Workmen of M/s Hindustan Lever Ltd andothers v 

The Management of Mjs.Hindustan Lever Ltd, 
(1984)1 L L J 388, being ofa larger Bench ofthree 
learned Judges, should be preferred, and followed 
by us, in preference to the earlier pronouncement 
of the smaller Bench of two learned Judges in 
Workmen of M/s Dellu Cloth General Mills Ltd. v 

The Management of M/s Delhi Cloth and General 
Mills Lid AIR 1970S C 1851 In the The Work- 
men of Mis Hindustan Lever Ltd. and others v The 
Management of M/s Hindustan Lever Lid , (1984)1 
L LJ’ 388, sanctity was annexed to agreement 
arrived at even by communications, and the 
endeavour on the part of the management to give 
a go-by to it was deprecated and Courts were 
called upon to adopt dynamic interpretative proc- 
ess to strive to reduce the field of controversy and 
expand the area of agreement, by showing prefer- 
ence for upholding agreements, sanctified by 
mutuality and consensus ın larger public interest, 
namely, to eschew industrial strife, confrontation 
and consequent wastage 

35. So far as we are concerned, the foregoing 
discussion on the contention, 1s only academic, 
since we have the conviction and expressed it so, 
that a dispute over the very forwarding of the 
copies, when there 1s no total refusal to forward, 
cannot become an industrial dispute, as it does 
not relate to either terms of employment or 
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conditions of labour Yet, we have, by our discus- 
sion, provided an answer even on this contention 
and that 1s against the bank 

36. The learned single Judge has held that the 
strike was justified This finding of the learned 
single Judge is not acceptable to the bank, and its 
learned counsel Mr M R Narayanaswami would 
contend that the strike was absolutely unjustifi- 
able Though there is no fundamental right to 
resort to strike, strike has come to be regarded as 
a powerful weapon of collective bargaining The 
right to strike ıs the ulumate weapon ın the 
armoury of labour, and it has been recognised as a 
right inherent ın every worker A strike, unless ıt 
contravenes any statutory provisions, would be 
legal But even a legal strike may become unjusti- 
fied under certain circumstances, though an ille- 
gal strike can never become justified We have 
already found that the strike could not be held to 
be illegal as contravening Sec 22(1)(d) of the Act. 
That is how the need to advert to the other aspect 
of justifiability or otherwise of the strike arises It 
has been recognised that in the case of a strike 
which ıs legal and justified, the workmen would be 
enütled to full wages The settlements were 
entered into even as early as 9.6 1989 Communt- 
cation after communication had emanated from 
the side of the employees, demanding implemen- 
tation of the terms of the settlements The bank 
had been postponing it on the ground that it could 
be done only after the approval of the Central 
Government This attitude of the bank had no 
sanction of Jaw. The bank had also been postpon- 
ing the forwarding of thc copies, on thc same 
ground Should it be sald that (he employees were 
intolerant and impauent under those circumstances, 
The reasonableness or otherwise of their action in 
resorting to strike, must be tested, not ın an 
abstract level, but delving deep into the psycho- 
logical situation prevailing Who was unfair? Was 
itthe employee or was it theemployer? Wecannot 
but give the answer against the employer in the 
present case, judging the question from the stand 
point view of fairness and reasonableness of the 
whole situation Learned counsel for the bank 
would contend that the employees had already 
come to this Court on 610.1989 by filing 
W P.No 13764 of 1989, for implementation of the 
settlements and disbursement of the benefits there- 
under, and while the interim direction for imple- 
mentation asked for ın W.M.P.No. 19867 of 1989 
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had not been accorded by this Court, the Employ- 
ees behaved in an unjustified manner ın resorting 
to the strike on the very same issues The employ- 
ees coming to this Court 1s one way of seeking 
redressal for the unfair situation faced by them 
But, that cannot militate against their resorting to 
the conventional weapon of strike in their 
' {armoury for getting reliefs We endorse our sup- 
portto theview ofthelearned single Judge on this 
question. 
37. Mr M R Narayanaswamı, learned counsel for 
the bank, heavily rehes on a pronouncement of 
two learned Judges of the Supreme Court in Bank 
of India v T.S Kelawala and others, (1990)2 L LJ 
39. In that case, the union of the employees of a 
nationalised bank gave a call for a İdur hours 
strike. The-natıonalısed Bank earlier had warned 
the employees that they would be committing a 
breachofcontractofservice i£ they participated in 
the strike and they would not be entitled to draw 
the salary for the full day if they did so The 
employees struck work for the four hours and 
resumed work for the rest of the day and the 
nationalised bank did not prevent them from doing 
so The natıonalısed bank, by a circular, directed 
the deduction of the full day's salary of the 
employees, who participated in the strike. The 
employees writ petition to quash thc circular was 
allowed and the Letters Patent Appeal, preferrcd 
by the natıonalıscd bank was dismissed. The mat- 
ter went to the Supreme Court The two learned 
Judges viewed the question in the following man- 
ner 
* "The principal question involvcd in the case, 
according to us, is notwithstanding the 
absence of a term in the contract of employ- 
ment or of a provision in the service rules or 
regulations, whether an employer is enutled to 
deduct wages for the period that the employees . 
refuse to work although the work 1s offered to 
them The deliberate refusal to work may be 
the result of various actions on their part such 
as a sit-in or stay-in strike at the work place or 
a strike whether legal or illegal, or a go-slow 
tactic The deliberate refusal to work 
further may be legal or illegal as when the 
employees go on a legal or illegal strike The 
legality of strike does not always exempt the 
employees from the deduction of theirsalaries 
for the period ofstrike It only saves them from 
a disciplinary action since a legal strike is 
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recognised as a legitimate weapon in the hands 
of the workers to redress their grievances It 
appears to us that this confusion between the 
strike as a legitimate weapon ın the hands of 
the workmen and the lability of deduction of 
wages incurred on account of it whether the 
strike 1s legal or illegal, has been responsible 
for the approach the High Court has taken in 
the matter” + 
It was held that when the workers do not putin the 
allotted work or refuse to do it, they would not be 
entitled to the wages proportionately It was fur- 
ther observed as follows 
“However, whether thestrike s legal orillegal, 
the workers are hable to lose wages for the 
period of strike The liability to lose wages 
does not either make the strike illegal as a 
weapon or deprive the workers of it. When 
workers resort to it, they do so knowing full 
well its consequences During the period of 
strike the contract of employment continues, 
but the workers without their labour Conse- 
quently, they cannot except to be pad” 
Learned counsel for the bank also relied on the 
following pronouncements for the proposition, 
when the employees have not done their work, 
they cannot claim wages, (1) Areson v Areson, 
(1972)2 ANE R 949 and (88) Cresswell and others 
v Board of Inland Revenue, (1985)1 L LJ 392 A 
case of the Chancery Division Mr B R Dola, learned 
counsel for the employees, would request us to 
prefer the pronouncement ofa larger Bench of the 
Supreme Court constituted of three learned Judges 
in Churakulam Tea Estatev Its Workmen, (1969)2 
L LJ 407, and the decisions which have followed 
the ratio enuncıated by the larger Bench of the 
Supreme Court. In Churakulam Tea Estate v. Its 
Workmen, (1969)2 L L J 407, the question that 
arose was as follows 
“The second question, that arose for consid- 
eration by the tribunal, related to the claim for 
wages of the 27 factory workers, who went on 
strike on 30th November, 1961 '* 
The answer given was as follows 
“Therefore, the strike must be held to be nei- 
therillegal nor unjustified and in consequence 
ıt must be further held that the factory workers 
are entitled to wages for that day. The finding 
of the Tribunal, ın this regard, 1s accepted." 
In Crompton Greaves Lid v Workmen, (1978)2 
LLJ 80, the workmen went on strike against 
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retrenchment resorted to by the management. 
The question arose with regard to the wages for 
the strike period The Tribunal upheld the claim 
of the workmen for wages for a portion of the 
strike period. The award of the Tribunal was put in 
issue before the Supreme Court This is what has 
been held by two learned Judges of the Supreme 
Court 
“It ıs well-settled that in order to entitle the 
workmen to wages for the period of strike, the 
strike should be legal as well as justified A 
strike is legal ifit does not violate any provision 
of the statute. Again, a strike cannot be said to 
be unjustified unless the reasons for it are 
entirely perverse or unreasonable. Whether a 
particular strike 1s justified or notis a question 
of fact which has to be judged in the light of the 
facts and circumstances of each case It 1s also 
well-settled that the use of force or violence or 
acts of sabotage resorted to by the workmen 
during a strike disentitled them to wages for 
the strike period. In the instant case, on facts, 
held the strike was neither unjustified nor 
illegal. The Tribunal has, as a fact, found that 
the workmen had not resorted to the use of 
force or violence. Appeal dismissed ” 
A learned single Judge of the High Court of 
Calcutta in Amalendu Gupta v LIC, (1982)2 
LLJ 332, finding that the strike was justifiable 
directed the payment of salary for the workmen 
for the strike period This pronouncement of the 
learned single Judge has been upheld by a Bench 
ofthe High Court of Calcutta nL I C of India and 
others v Amalendu Gupta and others, (1988)2 
L LJ 495 The learned Judges of the Bench of the 
High Court of Calcutta relied on the pronounce- 
ment of the Judges Bench in Churukulam Tea 
Estatev Its Workmen, (1969)2 L LJ 307, and also 
the pronouncement ın Compton Greaves Ltd v 
Woikmen, (1978)2 L LJ 80 Itis admitted by both 
the sides that the judgment of the Bench of the 
High Court of Calcutta was taken on appeal 
before the Supreme Court in S L P No 14804 of 
1988 and the Supreme Court, except for a clarifi- 
cation with regard to the period of interest, dis- 
missed the Special Leave Petition on 31 7 1989 In 
a case where there are two pronouncements of the 
highest court 1n the land, suggesting or indicating 
contrary views, the rule of guidance for this Court 
ıs to adopt the ruling of the decision rendered by 
a larger Bench. This 1s what has been observed in 
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State of UP v Ramachandra, A LR. 1976 SC 
2547 
“Tt1s also to be borne in mind that even in cases 
where a High Court finds any conflict between 
the views expressed by larger and smaller benches 
of this Court, 1t cannot disregard or skirt the 
views expressed by the larger benches. The 
proper course for a High Court in such a case, 
as observed by this Court 1n Union of India v. 
K.S Subramanian, (Cıvıl Appeal No.212 of 1975, 
decided on July 30, 1976), to which one ofus was 
a party, ıs to try to find out and follow the 
opinion expressed by larger benches of this 
Court in preference to those expressed by smaller 
benches of the court which practise, hardened 
as 1t has into a rule of law 1s followed by this 
Court itself” 
Guided by the above rule, we feel obliged to follow 
the ratio expressed 1n Churukulam Tea Estate v. Its 
Woikmen, (1969)2L L J 407 Hence, whenonceit 
has been found that thestrike is neither illegal nor 
unjustified, the employecs cannot be denied their 
wages As per our above discussion, we are not in 
a position to concur with the views of the learned 
single Judge and his ultimate decision. Accord- 
ingly, this writ appeal is allowed; the order of the 
learned single Judge 1n W.P.No 14664 of 1989 1s 
set aside, and that writ petition shall stand 
allowed, as prayed for No costs 


B S. Appeal allowed. 


IN THE HIGH COURTOFJUDICATURE AT 
MADRAS. 


Present:- Belle, J 


S A.No.839 of 1988 231d February, 1990 
Secretary and Commissioncr, Department of Public 
Health, Madras and others .. Appellants 
v 
Dr.G.Chowdappa Respondent 
Tamil Nadu State and Subordinate Service Rules, 
Rule 49(b) and (c) - Correction of date of birth in 
service register - GO dated 27 3 1978 jequiming 
filing of application within 5 years of enteiing service 
- Applicability to persons who had entered into 
service before date of GO 
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Held-- It appears originally the Government ser- 
vants had a right to file an application for rectifi- 
cation of wrong date of birth entered 1n the regis- 
ters, but by way ofamendment ın G O Ms No 351, 
P & AR. (Personnel) Department, dated 273 1978 
that right has been restricted to a period of five 
years from the date of entry into service Obvi- 
ously this rule can be made applicable only to 
those people who have joined service subsequent 
to that date and 1t cannot be made applicable to 
those people who entered into service before that 


date. [Para 4] 
CSamadha ma Arasu, Government Advocate, for 
Appellants 


AL.Somayajı, for Respondent 

The Court delivered the following 
JUDGMENT - This second appeal ıs preferred by 
the defendants. The respondent-plaintiff filed the 
suit for declaring that his date of birth is 1 8 1932 
but by mistake the date of birth has been entered 
ın the school certificate as 1.7 1930 and that con- 
tinued in the subsequent school and college 
registers and also ın the service register, and 
he wrote to the defendants for correction of the 
service records by noting down his correct date 
of birth but they have not complied with that 
request and therefore the suit had to be filed for 
declaration that his date of birth 1s 1 8.1932 and 
for consequential 1njunction directing the defen- 
dants for correcting the date of birth ın the service 
register 

2. The defendants, among other things, contended 
that in view of Rule 49(b) and (c) of the Tamil 
Nadu State and Subordinate Service Rules within 
five years from the date ofentering into service the 
plaintiff should have preferred an application to 
the head of the department for correction of his 
date of birth and that he has not done and there- 
fore the suit 1s not maintainable 

3. The trial court did not accept the case of the 
plaintiff and instead 1t upheld the contention of 
the defendants and hence it dismissed the suit 
But on appeal the appellate court differed from 
the finding of the trial court and it held that the 
plaıntıff was born on 1,8 1932 and therefore the 
date of birth mentioned in the servicé records 
as 1.7.1930 1s incorrect and the plainuff is entitled 
to have the correction as prayed for and for the 
consequential injunction and therefore the 
appellate court set aside the Judgment and 
decree of the trial Court and passed a decree in 
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favour of the plainuff Hence the appeal by the 
defendants. 

4. Now in the second appeal the only question 
raised by the defendants is one relating to Rule 
49(c). It 1s contended that it 1s not the plaintiffs 
case that he filed an application before the 
authorities within five years from his entry into 
service and therefore he has not availed of an 
opportunity given to him to rectify the mistake 
and therefore he cannot now come forward with a 
suit for a decree to achieve a thing which he failed 
to get availing the said rule. But on hearing 
Mr.Somayajı, learned counsel for the respondent- 
plaintiff, I am satisfied that the said Rule will not 
apply to the case of the plaintiff and therefore it 
cannot be said that he has no right to file the suit 
It appears onginally the Government Servants 
had a right to file an application before the 
authorities for consideration for rectification of 
the wrong date of birth entered in the registers 
into the correct date of birth, but by way of an 
amendment ın G.O Ms No 351, P & A.R. (Per; 
sonnel) Department, dated 27 3 1978, that right 
has been restricted to a period of five years from 
the date ofentry into service Obviously this Rule 
can be made applicable only to those people who 
have Joined service subsequent to that date and 1t 
cannot be made applicable to those people who 
have entered into service before that date In the | 
present case it 15 not in dispute the plainuff got 
entry into service on 4 5 1962. Hence he-is not 
affected by this Rule 

5. In an unreported decision in W.P.No.1263 of 
1979, Padmanabhan, J , had an occasion to con- 
sider the point of applicability of the rule with 
regard to employees who Joined service before the 
date of amendment and he too has held that the 
rule cannot be made applicable to such an 
employee Therefore there 1s no meritin the point 
raised in the second appeal Hence it is dismissed 
with costs The interim stay granted in 
C M P.No 8708 of 1988 is vacated 


V.K. -— Appeal dismissed. 


IJ Manohar y The Dy. Director, Export Inspection Agency (Bakthavatsalam, J ) 


IN THE HIGH COURT OF JUDICATURE 
ATMADRAS 
[Special Original Jurisdiction] 


Present:- Bakthavatsalam, J 


W.P.No 8094 of 1989 30th January, 1990. 
R.Manohar Petitioner 
V. 


Thc Deputy Dircctor, Export Inspection Agency, 
Sub Office Tuticorin, and others Respondents 


Civil service - Casual labourei appointed on tempo- 
1arybasis - Right to regularisation and to get benefits 
given to others working in the same category 
Held - The decisions of the Supreme Court sup- 
port the case of the petiuoner thata personcannot 
be kept as a casual labourer for a long time The 
other view of the Supreme Court in many cases 1s 
that a person who 1s working in a particular cate- 
gory ıs entitled to get all the benefits as that of 
other persons who are working in the same cate- 
gory. [Para 8] 
Petition under Art 226 of the Constitution of 
India, praying that in the circumstances stated 
therein, and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
mandamus directing the respondents to regular- 
ıse the services of the petitioner ın the Group ‘D’ 
Cadre post with effect from 2.1.1985 the date of 
entering into the services of the Respondents with 
all monetary and attendant benefits accrued thereon. 
S Kanniah, for Petitioner 
R Shanmugam for M/s Ratnam Sıvakumar and 
R S.Anandan, for Respondents 
The Court mâde the following 
ORDER - The prayer in the writ petition 1s as 
follows: 
" to issue a writ of mandamus or any other 
appropriate writ, order, or direction in the 
nature of ihe writ directing the respondents to 
regülarise the services of the petitioner in the 
Group D Cadre post with effect from 2 1 1985 
the date of entering into the services of the 
respondents with all monetary and attendant 
benefits accrued thereon ” 
2. The petitioner herein received a communica- 
tion from the second respondent dated 2 11 1983, 
calling upon him to appear for an interview 
on 28 11 1983 for Group D post before the first 
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respondent and the petitioner herein appeared 
before the first respondent on the appointed day 
Again, the petitioner was asked to fill up certain 
forms, by a communication sent by the second 
respondent herein dated 4 8 1984 The petitioner 
duly filled up those forms and returned them. 
Thereafter, by communication dated 1.1.1985 sent 
by the first respondent, thc petitioner was asked to 
meet the first respondent, the petitioner was asked 
to meet the first respondent on 2 1 1985 and on 
that date onwards,the petitioner 1s working with 
the first respondent 

3. The petitioner alleges in the affidavit filed ın 
support of the writ petition that his name was 
considered for the said post, that only after an 
interview was conductcd by the first respondent, 
that he was appointed to the said post due to the 
transfer of one Vasant Singh from Tuticorin to 
Madras, who was holding the post permanently 
and that, as such, 1t 15 madc clear that the said post 
i$ a sanctioned and permanent post and the peti- 
tioner was appointed in a permanent vacancy. It 
seems that unfortunately, the petitioner was trcated 
as a casual labourer and his services were not 
regularised It 1s also alleged ın the affidavit that 
the petitioner herein sent letters to the second and 
third respondents on 1 9 1985 and on 14 11.1986 
to regularise his services, that he is working in the 
first respondent's office ever since 2 1 1985 dıs- 
charging all the duties assigned to him, and that 
though the petitioner has been as a casual 
labourer, the remuneration due to him were paid 
only in lump sum [It ıs further alleged ın the 
affidavit that the petitioner was asked to work ina 
sanctioned and permanent post in a permanent 
vacancy, that he is entitled to get the same salary 
and other monetary benefits similar to any other 
Group 'D' employees of the first respondent, that 
the petitioner was denied the monetary benefits 
like D.A. and other such periodical increments on 
the sole ground that he was treated as a casual 
labourer and as such the said action of the respon- 
dents infringes Arts.14 and 16 of the Constitution 
of India The petitioner further alleges in the 
affidavit that the financial resources of the Central 
Government 1s the Chief Funding source for 
establishment and maintenance of the third 
respondent council, that the entire control i$ vested 
with the Ministry of Finance, Government of India, 
as an authority envisaged under Art 12 of the Con- 
stitution, and that the petitioner has initially filed 
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an application before the Central Administrative 
Tribunal, Madras Bench on 19 4 1989 The said 
application was returned by the Tribunal statıng 
that the third respondent's council was not noti- 
fied under Sec 14 of the Tribunal's Act and hence 
ıt has no jurisdiction to entertain the same In 
these circumstances the petitioner herein 1s 
before me, with the prayer stated supra 
4. Notice of motion has been ordered by me on 
26 6 1989. 
5. The second respondent herein has filed a counter- 
affidavit and Mr R Shanmugam, the learned coun- 
sel appears for the second respondent The facts 
are not disputed in the counter-affidavit filed by 
the second respondent What all is stated in the 
counter-affidavit is that the petitioner herein has 
got the appointment as casual labourer purelyon 
temporary basis It is further claimed in the counter- 
affidavit that all appointments are made only after 
an interview 1s conducted and that the petitioner 
cannot claim as of right that he should be made 
permanent on the ground that he was given the 
appointment after an interview. The fact that the 
petitioner has made representation to regularise 
the post is not denied in the counter-affidavit It ıs 
also claimed in the counter-affidavit that the 
request of the petitioner could not be considered 
in his favour since the Government of India had 
imposed a ban on recruitment, that the petitioner 
has no right to claim D A. or increment on the 
payment as he 1s working only as a casual labourer 
and that no mandamus can be issued as the peti- 
toner has no right to insist the respondents to 
_Tegularise his services The case of the respon- 
dents 1s that the petitioner 1s working only as a 
casual labourer and that it cannot be said that it 1s 
in violation of Arts.14 and 16 of the Constitution 
6. Mr S Kanniah, the learned counsel appearing 
for the petitioner contends that the petitioner has 
been called for an interview on 2 1 1985, that he 
was appointed as casual labourer from 2 1 1985 
and that his services have not been regularised so 
far. Thelearned counsel further contends that the 
respondents cannot keep a person as a casual 
labourer for the past fouryears against the dicta of 
the Supreme Court as laid down in a catena of 
decisions The learned counsel also contends that 
the monetary benefits have been denied to the 
petitioner herein as that of other employecs of the 
respondents, since he has been treated as casual 
labourer ever since he was appointed on 2 1 1985 
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7. Per contra, Mr R Shanmugham, the learned 
counsel appearing for the respondents contends 
that since there has been a ban by the Government 
of India on recruitments, the petitioner could not 
beappointed in the permanent vacancy which was 
Cercated due to the transfer of one Vasant Singh 

The learned counsel further contends that the 
petitioner is only a casual labourer and that the 
application submitted by the petitioner will show 
that he also admits that he 1s a casual labourer and 
that the petitioner ıs sulf working as a casual 
labourer 

8. I have carefully considercd the arguments of 
Mr S Kanniah, the learned counsel for the peti- 
uoner and of Mr R Shanmugam, the learned counsel 
for the respondents I am of the view that the 
petitioner has been called for an interview and has 
been asked to work in the vacancy created due to 
the transfer of one Vasant Singh, from Tuticorin 
to Madras Unfortunately, the petitioner has not 
been given the order of appointment It ıs to be 
scen that the petitioner 1s working from 2 1 1985 
as casual labourer with thc respondents The 
answer given by the learned counsel for the 
respondents for such a state of affairs ıs that there 
ısa ban by the Government of India for recruit- 
ment of new hands Though a vague reference has 
been made ın the counter-affidavit that there 1s a 
ban by the Government of India no material has 
been placed before this Court to substantiate that 
plea that the said ban sull continues Whether the 
said ban is still there or not, I am of the view, that 
the petitioner 1s enutled to get absorbed in the 
post for which he 1s taken ın Assuch, a direction 
1s issued to the respondents to regularise the serv- 
ices of the petitioner right from 2 1 1985 ın the 
post to which he was appointed and pay all its 
attendant benefits which are due to him I take this 
view, because of the decisions of the Supreme 
Court which support the case of the petitioner,: e, 
a person cannot be kept as a casual labourer foi a 
long time The other viewof the Supreme Court in 
many cases 1s that a person who 1s working in a 
particular category is entitled to get all the bene- 
fitsas that ofother persons whoare working in the 
same category In such circumstances, the writ 
petition will stand allowed However, there will be 
no order as to costs 
VK Petition allowed. 


I] Ponnuswamy v Sachidanandam Pillai (dead) (Abdu! Hadı, J ) 


IN THE HIGH COURT OF JUDICATURE 
ATMADRAS. 


Present:- Abdul Hadi, J 


App Nos 588:of 1981 and 446 of 1983 
30th Apni, 1991 
Ponnuswamy and others „Appellants 


v 
Sachidanandam Pillai (decd.) and others 
Respondents 


' (A) Tamil Nadu Cultivating Tenants Protection 
Act (XXV of 1955), Preamble and Secs 3(1) and 
4(2) - Cultivating tenant executing deed voluntanily 
surrendering right of tenancy - If opposed to public 
policy - If can be specifically enforced. 

(B) Civil Procedure Code (V of 1908), O.41, Rule 33 
- Mesne profits - Rehef as to - Appellate Court if 
can give without cioss-objection fiom the Respon- 
dents 

The plaintiff filed a suit O S No 1014 of 1978 on 
the file of the Sub-Judge, Tiruchirapalli for the 
specific performance of Ex A-7 the deed of sur- 
render executed by the first defendant whereby he 
surrendered his right of tenancy over the suit land 
in favour of the plaintiff after receiving a consid- 
eration of Rs 10,000 The trial Court decreed the 
suit It however negatived the claim for mesne 
profits. In appeal, it wás contended that the Ex A- 
7 was opposed to public policy as the Tamil Nadu 
Cultivating Tenants Protection Act gave protec- 
tion against eviction of cultivating tenants and 
that the first defendant could not opt out of 
statute 

Held - The term used in the preamble to the Tamil 
Nadu Cultivating Tenants Protection Act or Sec.3(1) 
therein i$ eviction but what is sought for 1n the 
present case 1s not eviction This term ‘eviction’ 
has been also interpreted by a Division Bench of 
this Court in the decision reported in Kuppammal 
v Vellingnt, 70 L W 11, which has observed that in 
cases where the tenant surrendcrs possession 
voluntarily without being compelled to do so by 
any act or conduct on the part of the landlord, 
there is no eviction Applying the same meaning 
to the above word 'eviction', no eviction as such 
has been sought for ın O S No 10140f 1978 After 
executing Ex A-7, the first defendant Is no longer 
a cultivating tenant So also the execution of 
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Ex A-7 cannot be said to bc against public policy. 
[Paras 4 and 5] 
The decisions ın Hastmatiait v Tarachand, A.I R 
1979 Bom 95, Ramasamı Nadar v Pathumal, 
(1990)2 L.W 263, and Koksingh v Deoka Bai, 
AIR 1976S C 634, support the contention that ` 
even without cross-objection, the relief regarding 
mesne profits can be given in favour of the 
Respondents. [Paras 7 and 8] 
Cases referred to: 
Subbiah Gounder v Namı Gounder, (1957)1 ML J 
(SN ) 18, Murlidhai Agarwal v StateofUP.,A IR 
1974S C. 1924 (1974)2 8 C C 472, Naveen Chan- 
drav VLAdditional District Sessions Judge, Meerut, 
AIR 1983 All. 116, Kuppammal y Vellingin, 70 , 
LW 11, Thangamani v Natesan, (1990)2 M.L J 
32 Hashmatraww Tavachand, A IR 1979 Bom 95, 
Ramasanu Nadar y Pathumal, (1990)2 L W 235, 
Koksingh v. Deoka Bai, A IR 1976 S.C. 634 
Appeal against the decree of the Court of the first 
Additional Subordinate Judge, Tıruchırapallı, dated 
26 8.1980and passed in O S Nos 1014 of 1978 and 
662 of 1980 respectively 
The Court delivered the following 
JUDGMENT - These two appealsare by thesame 
two persons Ponnusamy and Rasu who are defen- 
dants in O S No 1014 of 1978, on the file of Sub- 
Judge, Tiruchirapalli (against which A S No 588 
of 1981 arises) and plainufís ın O S No 662 of 
1980 on the file of Sub-Judge, Tiruchirapalli (against 
which A S No 445 of 1983 arises). The sole plain- 
uffin O S.No 1014 of 1978 namely, Sachidananda 
Pıllarıs the sole respondent in A S.No 588 of 1981 
and the 4th respondent in the other appeal 
A S No 446 of 1983. Hc dıcd pending the appeals 
and his L Rs have been brought on record The 
suit O S.No 1014 of 1978 if for specific perform- 
ance of Ex A-7, the decd of surrender of tenancy- 
right, executed by the first defendant Ponnusamy 
on 23 9 1978, whercby the said Ponnusamy after 
receiving a consideration of Rs 10,000 surrenders 
his right of tenancy over the suit land in favour of 
the plaintiff-Sachidananda Pillai, who subsequently 
becomes the owner of the suit property under sale 
deeds Ex. A-1, dated 9 4 1979, Ex A-2, dated 9 4.1979 
and Ex A-3, dated 30 1 1980 from the respecuve 
previous owners of thc suit. property who are 
defendants 1 to 3 1n the Suit No 662 of 1980 and 
respondents 1 to 31n A S No 446 of 1983. Though 
the abovesaid sale deeds Exs A-1 to A-3came into 
being, a little later, after Ex A-7, Ex A-7 itself 
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recites that the plaintiff, evenon the dateof Ex A- 
7, had agreed to purchase the suit property from 
the abovesaid owners. 

2. The other suit O.S No 662 of 198015 filed by the 
appellants about 2 years after the former suit 
OS No 1014 of 1978, and prays for an injunction 
against thesaid former owners of thesuit property 
and the abovesaid Sachidanandam Pillai, the 
subsequent purchaser The defence plea in 
O.S.No 1014 of 1978, 1s that the said Ex A-7 was 
not executed voluntarily and there was no free 
consent m execution of the same The other 
defenceis that the 2nd defendant Rasu aloneis the 
cultivating tenant of the said land and not the first 
defendant, as contended by the plaıntıff Sachı- 
danandam Pillai The further defence is that the 
execution of Ex A-7 is opposed to public policy 
and hence also Ex. A-7 1s not valid Thesame pleas 
are also raised as the plaint allegations ın O S No 662 
of 1980 In thus suit, the defendants 1 to 3, the 
erstwhile owners of the suit property, remained ex 
parte and the pleas of the 4th defendant-Sachi- 
danandam Pillai are almost the same as the plaint 
allegations ın OS No 1014 of 1978 In the above 
circumstances, both ihe suits were taken up 
together by the court below and a common 
Judgment dated 26 8 1980 has been passed The 
Court below has found that the said Ponnusamy 
alone was the cultivaung tenant of the suit land 
and not Rasu It 1s also found that Ex A-7 was 
executed voluntarily by the said Ponnusamy Fur- 
ther thecourt below has also found that the execu- 
tion of Ex A-7 1s not opposed to public policy So 
holding, the court below has granted the decree 
for specific performance and separate possession, 
against the defendants with costs But it has nega- 
tived the claim for mesne profits made in 
O S No 1014 of 1978 Thus O S No 1014 of 1978 
has been decreed Consequently O S No 662 of 
1980 was dismissed with costs Hence the present 
appeals by the sard Ponnusamy and Rasu 

3. Before me also thc learned counsel for the 
appellants, Ponnusamy and Rasu, argucd on the 
same lines as it was donc in the court below 

However he could not very much seriously argue 
two of the above said points namely that Rasu 
alone was the cultivating tenant and that Ex A-7 
was not entered into voluntarily by Ponnusamy 

The findings of the court below regarding 
these two points can be ın no way said to be 
erroneous The learned counsel for the appellants 
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then proceeds to argue that Ex.A-7 1s opposed to 
public policy, in view of Tamil Nadu Cultivating 
Tenants Protection Act, which gives protection 
against eviction of cultivating tenants. The con- 
tention 1s that Ponnusamy cannot contract out of 
statute The learned counsel points out that the 
preamble to the said Act says that the Act 1s “for 
protection from eviction of cultivating tenants.” 
He also drew my attention to Sec 3(1) of the Act 
which runs as follows - 
“Subject to the next succeeding sub-sections,no 
cultivating tenant skall be evicted from his 
holding or any part thereof, by or at the 
instance of his landlord, whether 1n execution 
of a decree or order of a court or otherwise " 
So, according to him, contrary to the abovesaid 
enactment, ifthe tenant executed Ex A-7, the very 
execution 1tself 15 opposed to public policy. He 
also drew my attention to three decisions namely, 
Subbiah Gounder v Rami Gounda, (1957)1 M LJ. 
(S N )18, Murhdha Agarwal v StateofU P, ATR 
1974 S.C 1924. (1974)2 S C.C 472, and Naveen 
Chandra v VI Additional District Sessions Judge, 
Meerut, AIR 1983 All. 116 These decisions did 
not arise under Tamil Nadu Cultıvatıng Tenants 
Protection Act But they arose under the relevant 
Rent Control Acts In these decisions, 1t was no 
doubt held that no eviction could be ordered from 
the relevant buildings in question merely on the 
ground that the tenant therein had agreed to 
surrender his rights of tenancy therein 
4. But, this argument of the learned counsel for the 
appellants cannot be acccpted. Neither the 
abovesaid provisions of the Tamil Nadu Cultivat- 
ing Tenants Protection Act nor the abovesaid 
decisions would apply to the present case These 
decisions arose out of petitions filed for eviction 
of the tenants of respective buildings The rele- 
vant enactments therein, specifically say that evic- 
tion could be granted under the said respective 
enactments only on the grounds specified therein 
and the rent controller or the other relevant au- 
thority under the above said Rent Control Acts, 
must satisfy himself before granting eviction that 
any one of the grounds specified therein exists So 
eviction cannot be granted merely because a ten- 
ant has agreed to vacate or surrender his tenancy 
rights Those decisions cannot be applied to the 
present case which does not arise ona petition for 
evicuon under Tamil Nadu Cultivating Tenants 
Protection Act. The present O.S No.1014 of 1978 
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1s a suit for specific performance of Ex A-7 and so 
those decisions cannot be applied to the present 
case. The term used in the above said preamble to 
the Tamil Nadu Cultivating Tenants Protection 
Act or Sec 3(1) therein, is “eviction”, but what 1s 
sought for in the present case is not “eviction”. 
This term "eviction" has been also interpreted by 
a Division Bench of this Court 1n the decision 
reported ın Kuppammal v Vellingin, 70 L W. 11, 
wherein in the context of an application, under: 
Sec.4 of the above said Act, for restoration of 
possession, sought for by the cultıvatıng tenant 
against the landlord, their Lordships have ob- 
served as follows 
“We consider that “eviction” as used in Sec 3(1) 
and Sec 4(2) isan eviction of this character and 
that ın cases where the tenant surrenders pos- 
session voluntarily without being compelled 
todo so by any act or conduct on the partof the 
landlord, thereisnoeviction — Itissufficient 
for our purpose to say that there would be no 
eviction when a tenant voluntarily and will- 
ingly surrenders possession of the land to the 
landlord So far as the present case 1s con- 
cerned, the admitted facts and the finding of 
the Revenue Divisional Officer are that the 
surrender was for consideration and was a 
result of a bargain freely and voluntarily 
entered into between parties In the circum- 
stances there was no eviction of the 1st respon- 
dent from the holding which he formerly held 
In view of our construction of Sec 4(1), that it 
contemplates restoration to possession only of 
cultivating tenants who were in possession of 
their holdings on 1st December, 1953, but who 
ceased to be in possession at the date of the 
commencement of the Act by reasons of an 
evıclıon as specified in the several provisions, 
which we have already pointed out, it follows 
that the Ist respondent was not entitled to an 
order for restoration to possession under the 
provisions of Sec 4." 
Applying the same meaning to the above word 
“eviction” Ialso find that no “eviction” as such has 
been sought for in OS No 1014 of 1978 
5. Further, there is also a direct decision applı- 
cable to the facts of the present case. In Thanga- 
mani and another v. Natesan and others, (1990)2 
M.L J 32, Bethe, J , has held as follows: 
"True the defendants (appellants were cultı- 
vating tenants but it cannot be said that it 15 not 
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open to them to surrender possession to the 
plainuffs-landlords even if they (defendants) 
wanted to do so considering the benefits they 
would get by that Contracting out or waiving 
thestatutory rights . . [tis clear that the defen- 
dants are ın possession under the agreement 
and they are not in possession as cultivating 
tenants. For surrender of possession physical 
delivery 1s not always necessary, it can be by 
implication also ” 
Soin the present case also after executing Ex A-7, 
Ponnusamy, the first defendantin O.S No 1014 of 
1978 is no longer a cultivating tenant So also the 
execution of Ex A-7 cannot be said to be against 
public policy 
6. But, the learned counsel for the appellants 
rightly contends that there cannot be specific 
performance against the second defendant Rasu 
since he did not execute Ex A-7. But the court 
below has granted decree forspecific performance 
even against the said Rasu. That 1s not correct. 
The learned counsel for the appellants further 
argues that even possession decree cannot be given 
against Rasu But, this contention 1s not correct 
because the court below has held that only the first 
defendant Ponnusamy was the cultivating tenant 
and not the said Rasu That means, the latter has 
no right to remain in possession of the suit prop- 
erty and so possession decree could be given against 
Rasu the second defendant. 
7. Then the learned counsel for the respondents ın 
A S No.588 of 1981 argues that the court below 
erred ın having held that the plaıntıffın O.S No.1014 
of 1978 ıs not entitled to mesne profits. The court 
below has simply observed ın para 25 of its judg- 
ment that the plaintiff is not entitled to the mesne 
profits which is not contemplated under Ex.A-7. 
No further reason has been given for negativing 
mesne profits Ex A-7 cannot be expected to pro- 
vide for mesne profits, since, 1f possession is given 
pursuant to Ex A-7 immediately thereafter, the 
question of mesne profits would not arise at all 
Certainly if the appellants have not given posses- 
sion pursuant to Ex A-7, their possession after 
executing Ex A-7 will be unlawful and so the court 
below should have held that the plaintiff in 
O S.No.1014 of 1978 is entitled to future mesne 
profits 1e, from the date of the suit But, the 
learned counsel for the appellants argues that this 
relief cannot be given in this appeal A S.No.588 
of 1981 since there 1s no cross objection by the 
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respondents. In this Appeal No.588 of 1981, the 
learned counsel for the respondents submits that 
the respondents filed cross objection 1n 1982 
itself, but, actually, no such cross objection is 
placed before me. The counsel for the appellant 
also submits that he has not received any notice of 
such cross objection. However, the learned coun- 
sel for the respondents argues, relying on O 41, 
Rule33, C.P.C , that even without cross objection, 
the relief regarding mesne profits can be given in 
favour of the respondents in this Appeal No.588 
of 1981, O 41, Rule 33 runs as follows: 
"The appellate court shall have power to pass 
any decree and make any order which ought to 
have been passed or made and to pass or make 
such further or other decree or order as the 
case may require, and this power may be exer- 
cised by the Court notwithstanding that the 
appeal ıs as to part only of the decree and may 
be exercised in favour of all or any of the 
respondents or parties, although such respon- 
dents or parties may not have filed any appeal 
or objection (and may, where there have been 
decrees 1n cross-suits or where two or more 
decrees are passed in one suit, be exercised in 
respect ofallor any ofthe decrees, although an 
appeal may not have been filed against such 
decrees 
Provided that the Appellate Court shall not 
make any order under Sec 35-A, in pursuance 
of any objection on which the court from whose 
decree the appeal ıs preferred has omitted or 
refused to make such order." 
The learned counsel for the respondents brought 
to my notice Hashmatraiv. Tarachand, A I R. 1979 
Bom. 95, Ramasam Nadar v. Pathummal, (1990)2 
L.W. 263, Koksingh v. Deoka Bai, A I R. 1976 S C. 
634, in support of his contention. All these deci- 
sions indeed support his contentions. To illus- 
trate, in Ramasami Nadar v Pathummal, (1990)2 
L W 263, the plaintiff claimed a decree with refer- 
ence to 65 cents But. the trial court gave a decree 
only with reference to 48 cents The defendants 
preferred an appeal but, the appellate court dis- 
missed the appeal However it gave a decree to the 
plaintiff, op the basis of O.41, Rule 33, C.P.C , for 
the balance of 17 cents also even though no cross 
objection was filed by the plaintiff 
8. Therefore, I hold that the plaıntıffıs entitled to 
mesne profits. No doubt, the quantum of the same 
has to be ascertained by separate enquiry 1n the 
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trial Court. As and when the said quantum 1s 
ascertained necessary adjustments should be made 
for the amounts paid already by the defendants to 
the plaintiff while the appeal was pending 

9. Accordingly the judgment and decree of the 
court belowın O S.No 1014 of 1978 is modified as 
follows: Decree for specific performance 1s granted 
only agaınst the first defendant Ponnusamy. 
However decree of possession 1s against both 
the defendants Ponnusamy and Rasu. It is also 
held that the first defendant Ponnusamy is liable 
to pay mesne profits to the plaintiff from the date 
ofthe suit upto the date of delivery of possession. 
The plaintiff will also be entitled to costs against 
both the defendants The appeal A.S.No 588 of 
1981 1s therefore dismissed with costs. Conse- 
quently A.S.No 446 of 1983 1s also dismissed with 
costs — / 
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Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- Bellie, J 


A S.No.483 of 1981 19th April, 1991. 


R.Durairaj . Appellant 


v 
Seethalakshmiammalandothers .. Respondents. 


Hindu Adoptions and Maintenance Act (LXXVIII 
of 1956), Sec.18 - Husband contracting second 
marriage and living with her - First wife ıs entitled to 
maintenance - Quantum of - Determination - Claim 
by first wife for marriage expenses of her daughter - 
Tenability - Pleading and proof 
Under Sec.18(1) of the Hindu Adoptions and 
Maintenance Act, 1956, wife will be entitled to 
maintenance from her husband, ifhe has any other 
wife living. In the present case, it 1s clear from 
the admitted facts that the first defendant had 
contracted a second marriage and was living with 
the second wife. He 1s therefore liable to pay 
maintenance to his first wife, the first plaintiff. 
[Para 8] 
Considering the circumstances ot the ‘Ease, the 
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sum of Rs.150 awarded to the first plaintiff as 
maintenance by the trial court cannot at all besaid 
to be unreasonable and therefore it has to be 
confirmed. [Para 10] 
It has to be remembered that only the daughter 
can claim for expenses of her marriage from her 
father and the mother has no right to claim the 
same. [Para 11] 
Further, if the first plaintiff had spent for the 
marriage of the second plaintiff, her daughter 
through the first defendant husband, she should 
havepleadedin the plaint thatshe had doneso and 
she should also have pleaded for what item of 
expenses she has spent and what is the total amount 
she has spent. Nosuch plea has been made. Itis not 
even prayed that a decree shall be passed 1n her 
favour. In thís view ofthe matter, no decree can be 
passed in favour of the first plaintiff for the 
marriage expenses of the second plaintiff, her 
, daughter. [Para 12] 
| C.Uma Shanker, for Appellant. 
P.Peppin Fernando for Respondents 
The Court delivered the following 
: JUDGMENT:- Thisis a maintenance matter. The 
“first defendant-husband of the first plaintiff and 
father ofthe second plaintiffand son ofthesecond 
defendant 1s the appellant. 
2. Plaintiffs 1 and 2 ie., the mother and daughter 
filed the suit for their maintenance and for the 
marriage expenses of the second plaintiff-daugh- 
ter on the following allegations: 
The first defendant neglected both the plaintiffs 
and he has been living with another lady by name 
Jeyamfor thepast 12 yearsand he had married her 
and has begotten four children through her. First 
defendant was an Executive Officer 1n the Hindu 
Religious and Charitable Endowments Depart- 
ment. Four years back he was dismissed from 
service and now he 1s İşving with his second wife 
Jeyam along with her children in a portion of the 
housein which the plaintiffs and thesecond defen- 
dantare living. Not only the first defendant did not 
take care of the plaintiffs, but also he picked up 
quarrels with them. He did notcare todo anything 
for the marriage of thesecond plainuff Thedefen- 
dants are possessing properties worth about two 
lakhs and taking into consideration the status of 
the plaintiffs a sum of Rs.40,000 would have to be 
spent for the marriage of the second plaintiff 
consisting of Rs.30,000 for jewels and Rs.10,000 
for other expenses. The first plaıntıff requires a 
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minimum of Rs 300 per mensem for her mainte- 
nance and the second plaintiff will require a mini- 
mum of Rs.200 per mensem for her maintenance 
till the time she 1s married. Therefore the suit for 
Rs.40,000 towards marriage expenses of the sec- 
ond plaintiff and for Rs 300 per mensem towards 
the maintenance of the first plaintiff and Rs.200 
per mensem towards the maintenance of the sec- 
ond plaintiff till her marriage, and a charge over 
the second schedule mentioned properties of the 
defendants for all these amounts. 
3. The first defendant contested the suit contend- 
ıng that the first plaintiff ıs the daughter of the 
second defendant's sister and both the plaintiffs 
are hving with the second defendant and the sec- 
ond defendant who 1s ın possession of the entire 
family properties 1$ spending the entire income 
therefrom for the benefit of the plaintiffs. It is only 
attheinsugationofthe Second defendant thatsuit 
has been filed. This defendant has no income of his 
own and he is in a strained financial circumstance. 
For these reasons he is not liable to pay any 
maintenance to the plaintiffs. This defendant is 
not liable to pay any marriage expenses to the 
second plaintiff. 
4. On these pleadings the following issues were 
framed:- 

(i) Whether the claim of Rs.40,000 for the mar- 

riage expenses of the second plaintiff is true 

and valid? 

(it) Whether the claim for maintenance 1s true 

and sustainable? 

(11) Whether the plaintiffs and second defen- 

dant filed this suit? 

(iv) To what relief are the plaintiffs entitled? 
5. It appears during the pendency of the suit, the 
marriage of the second plaintiff was celebrated. 
The first plaintiff has claimed that she has cele- 
brated the marriage while the first defendant has 
claimed that ıt was he who celebrated the mar- 
rage On consideration of the evidence adduced 
ın this regard the trial court found that it was the 
first plaintiffwho celebrated the marriage and she 
has spent a sum of Rs.25,000 for that. It held that 
the first plaintiff 1s entitled to maintenance of 
Rs.150 per mensem from the first defendant and 
the second plainuff Rs 100 per mensem till her 
marriage e., on 13 7.1979. It further held that the 
first defendant snall pay the amount spent by the 
first plaintiff for the marriage of the second plain- 
tiff. On these findings the inal Court decreed the 
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suit directing the first defendant to pay a sum of 
Rs 25,000 to the first plaintiff for the marriage 
expenses and also granted a maintenance of Rs 150 
per mensem to the first plaintiff and maintenance 
of Rs.100 per mensem to the second plaintiff till 
she was married on 13 7 1979. The trial Court has 
also ordered that half share 1n the schedule men- 
tioned properties will be subject toa charge for the 
said amounts decreed 
6. After the appeal was filed the second plaintiff 
died 1n the year 1982 This 1s reported by both 
sides No legal representative has been broughton 
record Therefore the appeal as against thesecond 
plaintiff stands abated 
7. In this circumstance the points that arise for 
consideration are: 
(1) Whether the finding of the trial Court that 
the first plaintiff is entitled to maintenance of 
Rs 150 per mensem is correct? 
(11) Whether the decree passed by the trial 
court in favour of the first plaintiff for a sum of 
Rs 25,000 as the second plaintiffs marriage . 
expenses incurred by her 1s sustainable? 
8. According to the plaintiffs the first defendant 
was living with a woman by name Jeyam and he 
also married her and now through her he has got 
four children. This 1s not denied in the written 
statement However it appears in the evidence the 
first defendant as D W 1 has denied that he mar- 
ried Jeyam. But then he has admitted that he has 
ın Ex. A-2 reply notice sent by him to a notice 
Issued by the plaintiffs he has admitted that he has 
married Jeyam Therefore ıt 1s a fact that he mar- 
ried Jeyam and he has also got four children through 
her Itisalso not in dispute that the first defendant 
1s living with the said Jeyam and the four children 
in the same house in which the first plaıntıffıs now 
living and she was living with the second plaintiff 
until her marriage 1n a portion thereof Under 
Sec 18(1) of the Hindu Adoptions and Mainte- 
nance Act, wife will be entitled to maintenance 
from her husband if he has any other wife living 
Therefore ıt is clear that from the admitted facts 
the first defendant 1s liable to pay maintenance to 
his wife-the first plaintiff 
9. The trial court has awarded a maintenance of 
Rs 150.per mensem to the first plaintiff It 1s 
contended that the first defendant is without 
work now, he having been dismissed from his job 
as an Executive Officer in the Hindu Religious 
and Charitable Endowments Department, and 
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therefore he 1s not ın a position to pay any main 
tenance to the first plaintiff. But as seen from thi 
schedule of properties ın the plaint he 1s entitle 
to half share of 10 85 acres of nanja land and 5.4: 
acres of punja land and three houses and a vacan 
land Therefore there 1s no merit in his saying tha 
he has no means to pay maintenance to his wife. T 
1s also contended that the wife herself1s a well-to. 
do lady and hence she can maintain herself anc 
hence she cannot claim maintenance from hei 
husband She has just stated ın her evidence that 
she has acquired after her father's death dry land 
of 130 acres with a pumpset and another dry land 
of 58 cents She has also admitted that she has 
given a sum of Rs 5,500 to others but she 1s not 
receiving any interest therefor She has further 
stated that she 1s 1n possession ofa sum of Rs 3,500 
being the sale proceeds of a house and another 
sum of Rs 2,000 From these it cannot at all be 
stated that the first plaıntıff has sufficient means 
to maintain herself. 

10. The first defendant being the husband of the 
first plaintiff he 1s bound to maintain her Consid- 
ermg all these circumstances the maintenance 
amount of Rs.150 per mensem awarded to her by 
trial court cannot at all be said to be unreasonable | 
and therefore that has to be confirmed 

11. Coming to the next point, the suit has been 
filed by both the mother and daughter for their 
maintenance and for Rs 40,000 for the expenses 
for the marriage of the second plaintiff-daughter 
who was unmarried. During the pendency of the 
suit 1e, on 13.7.1979 the marriage of the second 
plaintiff was celebrated It must be remembered 
that only the second plaintiff can claim for 
expenses for her marriage from the first defen- 
dant-her father, and the first plaintiff has no right 
to claim for expenses of the marriage: of the 
unmarried second plaintiff Therefore though both 
the plaintiffs have filed the suit together, 1n the 
event of passing a decree for the marriage 
expenses of the unmarrıcd second plaintiff, that 
decree can be passed only 1n favour of the second 
plaintiff. But as stated above, the second plaintiff 
has taken place during the pendency of the suit. 
Even then a decree could have been passed in her 
favour so that she could pay off any amount spent 
by the first plaintiff or anybody else for her mar- 
riage 

12. But curiously the trial court has passed a 
decree for Rs.25,0001n favour of the first plaintiff 
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on the ground that she has spent for the marriage 
of the second plaintiff If the first plamtiff has 
spent for the marriage of the second plaintiff she 
should have pleaded 1n the plaint that she has 
done so and she should have aiso pleaded for 
whatall the items ofexpenses for the marriageshe 
has spent and what is the total amount she has 
spent No such plea has been made by way of 
amendment ofthe plaint It 1s not even prayed that 
a decree shall be passed in her favour In this 
position no decree can be passed ın favour of the 
first plaintiff for the marriage expenses of the 
second plaintiff, 

13. Without such a plea having been made in the 
plaint, 1tappears during the course of her evidence 
as P W 1 she seems to have stated that she has 
spent for the marriage of her daughter The ques- 
tionis, Can a decree be passed without any plead- 
ings that she spent for the marriage and as to how 
much amount she has spent and without any prayer 
that a decree shall be passed 1n her favour? 

14. It ıs the fundamental principle ın the law of 
pleadings that no amount of evidence can be looked 
upon 1n support ofa plea having no foundation ın 
the pleading, and a decision of a case cannot be 
basedon grounds outside the pleadings. If the first 
plaıntıff had pleaded that she has spent for the 
marriage and what amountshe has spent and what 
are the 1tems of expenses for which she spent, the 
first defendant would have had an opportunity to 
meet thıs case of hers by filing a written statement 

In this position only because she has stated in the 
course of her evidence that she has spent for the 
marriage a decree cannot be passed in her favour 

The trial court itself has found that the first plain- 
uff as P W 1 has not produced accounts for the 
marriage expenses incurred by her for the mar- 
riage, and she has not stated what 1s the quantum 
ofjewels she has given to her daughter The lower 
court has further found that the first plaintiff 
(P.W 1) has admitted that the marriage was cele- 
brated at the house of the bridegroom and the 
expenses of the marriage was borne by the bride- 
groom In thisstate of evidence the trial court just 
stating that taking into consideration the status of 
the parties and other circumstances, has granted 
Rs 20,000 as the amount spent for Jewels and a 
sum of Rs 5,000 for other marriage expenses Thus 
apart from there being no pleadings, the evidence 
also is not sufficient to come to a conclusion that 
she has spent any definite amount either for jewels 


- 
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or for other expenses Thus viewed, the finding of 
the trial court that she has spent Rs 20,000 for 
Jewels and Rs 5,000 for expenses cannot be sus- 
tained Here 1t may be relevant to note that as per 
Sec 20 of the Hindu Adoptions and Maintenance 
Act besides father, mother also 1s bound to main- 
tain her daughter 

15. In the result, therefore ın so far as the mainte- 
nance awarded to the first plaintiff and charge for 
that amount over halfshare of the plaint schedule 
properties 1s concerned it is confirmed The 
decree in favour of the first plaintiff for Rs 25,000 
ıs set aside The appeal is disposed of in these 
terms There will be no order as 10 costs 


VK 


Appeab allowed in part 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- M Srınıvasan, J 


S A No 559 of 1991 13th August, 1991. 
Raju Naicker Appellant 
V. 


Ananthakrishna Naicker and others Respondents 


Evidence Act (I of 1872), Sec 115 - Estoppel - Mere 
attestation of document without proof that attestor 
knew its contents - İf creates an estoppel 
Mere attestation of a document will not create an 
estoppeland it should be proved that the contents 
of the document were known to the attestor and 
that other circumstances were known to him and 
yet he did not protest against the recitals. 

[Para 12] 
Cases referred to: 
Ramaswamy Gounder v Anantha Padmanabha 
Iyer, (1971)1 MLJ 392, Samiappa Nainar v 
Annamalai Chettiar, (1972)1 M LJ 317, Nagara- 
thinamma v Rajammal, 100 L W 363, Mohideen 
Ibrahim v Mohammed Abdullah, (1978)] MLJ 
386; Santosh Kumar v Krishna Kant Gupta, AIR 
1985 Pat 124 ; 
V Narayanaswanu, for Appellant 
T V Ramanujam, for Respondents 
The Court made the following 
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ORDER:- The plaintiff is the appellant. He filed 
the suit for a declaration of his right of easement 
through the channel marked as A, B, C, D, Ein the 
plaint plan and as described in the Schedule to the 
plaint, for an injunction retraining the defendants 
from interfering with the enjoyment and for a 
mandatory injunction directing the defendants to 
restore the B-1schedule channel shownas A, B, E, 
Fin the plait plan. The case of the plainuffis that 
he purchased an extent of 2 acres and 67 cents in 
S.Nos.246/1 and 248/4 from Tiripurasundan Ammal 
for Rs.1,000 under the registered sale deed dated 
4.6.1959. It is also his case that he purchased 
another extent of 49 cents to the south of the said 
2acres and 67 cents orally and thus he was entitled 
to an extent of 3 acres and 15 cents in that area. 
According to'him, under the sale deed in his 
favour, he was given nght to take water from the 
maduvuonthe north through achannel to the east 
of the land purchased by him as described as A, B, 
C, Din the plan. He said that he was enjoying the 
channel ever since his purchase and it was an 
easement by grant as well as necessity. His further 
case is that on account of misunderstanding with 
defendants, who are father and sons, are attempt- 
ing to efface the channel and they had obliterated 
A, B, E, F in the plaint plan. Hence he prayed for 
the reliefs as set out earlier. 

2. The defendants contested the suit denying the 
claim of the plaintiff contending that the plaintiff 
had no right whatever, and there was no channelin 
existence as claimed by the plaintiff and claiming 
title under Exs.B-2, B-3 and B-1, dated 9 7 1962, 
17.7.1962 and 9.10.1972 respectively. 

3. The trial court appointed a Commissioner who 
inspected the property and submitted a report as 
to the existing physical features. The trial court 
found that the plaintiff has made outa case that he 
isentitled to take water from the maduvu through 
the channel to his lands and granted a decree as 
prayed for by the plaintiff. On appeal, the learned 
Subordinate Judge, Chengleput, has reversed the 
conclusion of the trial court and dismissed the 
suit. 

4. Even at the outset ıt should be said that the 
conclusion of the lower appellate court, to say the 
least, is perverse. The learned Subordinate Judge 
has closed his eyes to the factors staring on the face 
of the court and has placed reliance on irrelevant 
matters to hold against the plaintiff. 

5. The case of the plaintiff 1s made out by a sale 
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deed under which he purchased from Tiripura- 
sundari Ammal marked as Ex.A-1 dated 4.6.1959. 
There is a clear recital 1n the document that the 
purchaser was entitled to take water from the 
maduvu through a channel at the end of the land. 
It ıs not in dispute that Tırıpurasundari Ammal 
was also the owner of the land which was sold to 
the defendants. After selling to the plaintiff under 
Ex.A-1, dated 4.6.1959, she sold adjacent portion 
of the land to Ellammal under Ex.A-4 on the same 
day. She also sold the other adjacent lands which 
are now owned by the defendants, to Venkat- 
achala Naicker under Ex.B-2 on 9.7.1962 and Ex.B- 
5 on 20.8.1962. The said Venkatachala Naicker 
sold in turn to the ist defendant under Ex.B-1 on 
9.10.1972. The 1st defendant had also purchased 
other lands from Chinnakulandai Ammal under 
Ex.B-3 on 17.7.1962. 
6. The Commissioner who inspected the suit prop- 
erty found that there was a channel in existence in 
a portion of the land marked as BCDE, that there 
was no channel in the portion marked as ABEF, 
but there was only a ridge of about 12 feet width; 
that there was a mouth like provision at the point 
AF for bailing out water, indicating thereby that 
water would be bailed out from the maduvuat that 
place. When the Commissioner has found that 
there was a channel ın existence in BCDE, it 1s 
quite natural and probable that the channel 
existed at ABEF also. The channel thatis found on 
thesouthern side should certainly have existéd on 
the northernsideas otherwise, thewater could not 
have been taken from the maduvu at the point AF 
to the plaintiff's lands. But for ABEF, the portion 
marked as BCDE would have been of no use 
whatever to the plaintiff. 
7. The foilowing passages found m the Commis- 
sioner's report are relevant: 
“Though I have stated that A, B, C, D, E, F is 
the channel Ido not find any Channel in ABE 
F portion. A, B, E, F portion is simply ridge 
measuring fo width. But I do not find clear 
channelinB, C, D, E portion." (The word ‘not’ 
obviously a typographical error as it is clear 
from the subsequent sentence in the report as 
extracted hereunder). 
The total distance between A, F and C, D 
nearly 1000' and thedistance between A, F and- 
B; E is 400 and the distance between B, E and 
C, D is 600. As I have already mentioned that 
the channel B, C, D, E is straight and clear in 


— 
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shape" (underlining is mine). “The width of the I 


channel here is 22" and the ridges D, E and B, 

Care of 12". I do not find any channel in A, B, 

E, F portion.” 
8. A reading of the above passage clearly shows 
that the Commissioner has found a channel in 
existence at B, C, D, E and not in A, B, E, F 
Learned counsel for the respondents placed reli- 
anceon thesentence - “Ido not find clear channel 
in B, C, D, E portion" and contends that the 
Commissioner did not find a channel in B, C, D, E 
portion. As I have already pointed out the word 
‘no?’ 15 a typographical error and that could not 
represent the intention of the Commissioner 
correctly and this 1s evident from the later sen- 
tence where the Commissioner says categorically 
that the channel B, C, D, E is straight and clear ın 
Shape. It is also mentioned by the Commissioner 
. in his report that he has seen a heap of fresh mud 

j keptat A, F portion and the plaintiff's representa- 

tive pointed out that asimilarset up for bailing out 
water from the maduvu to the lands had been fixed 
in the adjacent lands on the west. 
9. Thus a perusal of the Commissioner's report 
shows that the lands on the west of the disputed 
channel were being irrigated with the water from 
the maduvu which 1s barled out by suitable appa- 
ratus, A reading of the recitals in Ex.A-] along 
with the report of the Commissioner's report will 
provebeyond doubt that the plaıntıffıs enutled to 
take water from the maduvu to his lands through 
the channel. There 1s absolutely no suggestion 
whatever as to why the common owner Tiripura- 
sundari Ammal should insert a false recital in 
Ex.A-1which came into existence longprior to the 
sale deeds in favour of the defendants and their 
predecessors-in-title. Further the said Tıripura- 
sundari Ammal had no motive to defraud anybody 
by including a false recital with regard to the right 
to take water under Ex.A-1. Hence the recitals ın 
Ex.A-1 should be given proper and due weight. It 
follows that the plaıntıff had the right to take 
water through a channel from the maduvu situate 
on the north. 
10, Reliance was placed by the respondents on 
certain discrepancies ın the oral evidence adduced 
by the plaintiff and his clients. It should not be 
forgotten that the witnesses were examined about 
7 1/2 years after the suit was filed Naturally there 
are some discrepancies but they are not material 
and are not sufficient to discredit the evidence 
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“given by the witnesses of the plaintiff. In particu- 
lar, learned counsel for the respondents submits 
that P.W.z deposed that the obliteration of the 
channel was about eight years prior to his deposi- 
tion, whereas the case of the plaintiff was that it 
was a few days prior to the suit. Learned counsel 
for the respondents obviously forgets that the suit 
filed in the year 1982 and the deposition was given 
in December, 1989, Hence, there is no discrepancy 
between the deposition of P.W.4 and the case set 
out by the plaintiff. 

11. It is then contended that the channel is not 
shown in the village map or 1n the survey map. 
There is no substance in this argument because 
the channel in question is purely a private one 
owned by a person who owned vast lands in that 
locality and the same was give to the plaintiff when 
theowner sold certain portions of the land owned 
by the owner. The other portions were sold by her 
later to other persons and therefore the subse- 
quent purchasers are bound by the earlier sale 
effected by the vendor. 

12. The next argument ıs that the sale deed ın 
favour of the 1st defendant under Ex.B-1 was 
attested by the plaintiff and therefore he is estop- 
ped from contending that he has aright to have the 
channel through the land of the defendants. It ıs 
also submitted that there is no recital in Ex.B-1 as 
to the existence of the channel or the right of the 
plaintiff to take water to that land. I do not agree 
with this contention. There is no question of estop- 
pel here. Mere attestation of a document will not 
create an estoppel andit should be proved that the 
contents of the document were known to the 
attestor and that other circumstances were known 
to him and yet he did not protest against the 
recitals. At any rate, the absence of a recital in 
Ex.B-1 regarding the right of the plaintiff to take 
water to his land from the maduvu through the 
land of the defendants will not ın any way prevent 
the plaintiff from establishing his right The docu- 
ment in favour ofthe plaintiff ıs much earlier and 
Tirpurasundari Ammal having conveyed in 
favour of the plaintiff with a right to take water 
through her other lands when she sold the suit 
land to the plaintiff, could not have derogated 
from that grant andsold any higher right to defen- 
dants. The sale deeds in favour of the defendants 
and their predecessors are subject to the rights 
conveyed in favour of the plainuff under Ex.A-1. 
13. Itis the case of the defendants that both parties 
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were taking water from one Chinna Rasappan and 
neither ofthem took water through the channelin 
question This case has not been made out by any 
evidence. The fact that the defendants’ lands arein 
lower level than the plaintiffs lands or that they 
are in lower level than the disputed channel will 
not affect the case of the plaintiff The case of the 
plaintiff that he is taking water to his lands by 
bailing out water by a suitable apparatus from 
lower level to higher level, 1s made out by evidence 
on record Unfortunately the lower appellate 
Court has not kept 1n mind these facts which have 
been proved beyond doubt It 1s contended that 
there 1s a wellin the plaintiffs land and he is taking 
water from the well and therefore the case of 
easement of necessity has not been made out This 
1s a case in which the sale deed 1n favour of the 
plaintiff has granted the right of easement and 
there 1s no necessity for the plainuffto rely on the 
case of easement of necessity The case of ease- 
ment by grant supported by the production of 
relevant records has to be upheld as done by the 
trial court 
14. The learned counsel for the respondents placed 
reliance on the judgment of Ismail, J , (as he then 
was) reported in Ramaswamy Gounder v Anantha 
Padmanabha Iyer, (1971)1 M L J 392, wherein the 
learned Judge has held that 
“  Wherea person, havinga tangible interest 
in the property affected by a deed, attests that 
deed, hıs attestation should be taken as proof 
ofhis consent to and knowledge ofthe correct- 
ness of the recitals in the deed " 
The judgment therein was rendered on the facts 
and circumstances ofthatcase Theentire caselaw 
on the subject was referred to by me 1n Nagarathi- 
namma v Rajammal, 100 LW 363, and I have 
held that on the facts it should be proved that the 
attesting witness consented to the transaction for 
invoking the rule of estoppel 
15. However, on the facts of this case, the decision 


relied on by learned counsel for the respondent” 


will not apply to this case As pointed out already, 
theres no necessity for the recitalin Ex B-1 to the 
effect that the plamtıff had a right to take water 
over thatland Whatever right 1s conveyed under 
Ex B-1 in favour of the defendants was clearly 
subject to the rights conveyed under Ex A-1 in 
favour of the plaintiff Hence the principles of 
estoppel are not applicable to this case 

16. Learned counsel for the respondents further 
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relied on Sarmiappa Nainar v Annamalai Chettiar, 
(1972) ML J 317, wherein the Division Bench of 
this Court has held that 
“Recitals as to boundaries in documents not 
mter parte are inadmissible ın evidence under 
Secs 11, 13(a), 32(3) and 32(7) ofthe Act. The 
only method by which recitals ın a document 
not inter partes could be admitted in evidence ts 
by examination of the executant of the docu- 
ment 1n which such recitals as to boundaries 
are found " 
Thisis nota case of boundary recital but it 152 case 
of grant of right to take water through a channel 
from maduvu The parties here claim rights under 
thesameowner Therecitals in Ex A-1 are binding 
on the defendants who claim under the subse- 
quent purchases Therefore, the above decision 
will not apply to this case 
17. Learned counsel for the respondents invites 
my attention to the judgment ın Mohideen Ibrahim 
v Mohammed Abdullah, (1978)1 MLJ 386 wherein 
ıt has been held that a person cannot acquire an 
easement unless he acts with the knowledge that it 
15a caseof dominant andservient tenement and he 
1s exercising a right over property which doesnot 
belong to him. It is pointed out that if he enjoys a 
right under the supposition that he 1s the owner of 
the property he does not acquirean easement The 
above ruling has nothing to do with the facts of 
present case 
18. My attention was also drawn to a decision 
reported in Santosh Kumarv Krishna Kant Gupta, 
AIR 1985 Pat 124, wherein 11 was held that the 
claim for easement of necessity can arise only 1f 
two lands were brought in a single unit under a 
common owner and if there were two owners, the 
question of easement would not arise The above 
decision 1s not applicable to the case on hand 
Here it 1s admitted that Tiripurasundari Ammal 
was the owner of the lands and she sold certain 
lands on the west to the plaintiff and Ellammal 
and certajn lands on the east to the defendants and 
their predecessors-ın-tıtle Hence the principles 
of easement will apply and ın this case in favour of 
the plaintiff 
19. In the result, the judgment and decree of the 
Iower appellate court are wholly unsustainable 
and are set aside The plaintiff is entitled to take 
water through the channel from maduvu as clarmed 
by him But according to the plaint plan the width 
of the channel on the northern side marked as A, 
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B,E,Fis more than the width of the channel on the 
southern side B, C, D, E. The plaintiff cannot 
claim a larger width on the northern side and 
. smaller width on the southern side As the Com- 
missioner found the channel to be ın existence at 
the portion marked as B, C, D, E, the plaintiff will 
have the channel of the same width upto the 
northern end that 1s upto A, F from B, E In fact, 
the Commissioner has marked the point ‘F’ on the 
northern side by extending D, Eupto the northern 
boundary by drawing a straight line. Therefore, 
theplaintiff is entitled to a width of22" In A, B, C, 
D, E, F in the Commissioner's plan marked as C- 
2 There will be an injunction restraining the 
defendants from interfering with the plaintiff's 
user and enjoyment ofthe said channel There will 
be a mandatory injunction directing the defen- 
dants to restore the channel at the point A, B, E, 
Fin Ex.C-2 The defendants are granted two months 
time from this date to restore the channel If they 
, failed to doso, it will be open to the plaintiffs to get 
1t done through the executing court The second 
appealis allowed on the above terms The parties 
will bear their own costs. 


B S. 


Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- Venkataswami, J 


CR P No 273 of 1985 7th August, 1991 


M.Rajagopala Iyer Petitioner 

v 

Top in Town Dry Cleaners, Madras-24 
Respondent 


(A) Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960, as amended by Act XXIII 
of 1973), Sec.10(3) (a) (ur) - Scope and applicability 
- Landlord carrying on business in Textile Goods in 
the mofussu - The landlord owning a buıldıngın the 
City of Madras - Premises let out to tenant for rent - 
Landlord desiring to start a branch shop in the city - 
Filing a petition for eviction against the tenant - 
Defence that the landlord has not made any 
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preparation - The requirement of the landlord held 
to be not bona fide - Petition dismissed. 

(B) Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960, as amended by Act XXIII 
of 1973), Sec 25 - High Court sitting in revision - 
Jurisdiction - Interference with the finding of fact 
Both the Rent Controller and the Appellate 
Authonty have concurrently held that the require- 
ment of the landlord was not bona fide on the 
ground that the petition under Sec.10(3)(a) (11) of 
the Act was filed with oblique motive of getting 
enhanced rent and also a fabulous advance It is 
not beyond doubt that even for the purpose of a 
petition under Sec 10(3)(a)(111) of the Act, the 
question of bona fides plays an 1mportant rule A 
concurrent finding, based on evidence that the 
landlord did not bona fide require the premises for 
his own use and.occupation 1s notin the view of the 
Court 1s a finding which can be touched by the 
High Court exercising jurisdiction under Sec 25 of 
the Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act [Paras 11 & 12] 
Cases referred to: 

M/s.Gulanders Arbuthnot and Co, Ltd v 
Bahdrunıssa, 95 L.W 144, M/s Sri Rajam Lakshmi 
Dyeing Works v Rangaswamy Chettar, A I R 1980 
S C 1253; Hamedia Hardware Stores v Mohan Lal 
Sowcar, A IR. 1988S C 1060, Dattondant Gopal- 
vaiao v. Vithalrao Marutuao, AIR 1975 $C 1111 
(1975)2S C C 246, Madan Lalv Sain Dass Berry, 
AIR 19738 C 585 (1972)2 SCJ 509 (1971)2 
S C C. 535, Kamla Son v Rup Lal Mehra, A.LR. 
1969 S C 186, T.B Garvate v Nemt Chand, 1966 
MPLJ 28, Mattulalv RadheLal, AIR 1974S C 
1596 

M R Narayanaswanu, Senior 
R Srınıvasan, for Petitioner. 
K.P Unnikrishnan, for Respondent 

The Court made the following 

ORDER - This civil revision petition is filed by 
the landlord in rent control proceedings against 
the judgment of the Appellate Authority ın 
R.C A No 1196 of 1983, on the file of the Court of 
Small Causes (IV Judge), Madras, confirming the 
order of the Rent Controller, in R C O P No 3387 
of 1982 ; 

2. Brief facts are the following:- 

The petitioner 1s the owner of No 70, Arcot Road, 
Kodambakkam, 1s now in dispute. In the said 
premises, apart from the respondent, there are 
other tenants. The respondent was paying a monthly 


Counsel, for 
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rent of Rs.300 excluding electric charges. The 
relevant averments 1n the petition for eviction 
read as follows: 
"The petitioner is carrying on business in Javulı 
"and other business under the name andstyle of 
"Mahadeva Iyer and Sons' at No.12, Big Bazaar 
Street, Koothanallur Post, Thanjavur District. 
The business i$ flourishing well. The petitioner 
has decided to open a branch shop at Madras 
and ıs making arrangements for the same. ..... 


The petitioner does not own any other build- 
ing except the building in the occupation of the 
respondent and situated in No.70, Arcot Road, 
Kodambakkam, Madras-24, which is 1n occu- 
pation of the respondent. The petitioner 
requires the premises in his occupation of the 
respondent for the purpose of the business he 
IS carrying on.” 

3. The respondent resisted the eviction petition 

contending inter alia as follows: 
"The respondent again submıts that admıt- 
tedly the petitioner is not carrying on business 
in the City of Madras either 1n any rented 
buildingor in anyother building not belonging 
to the petitioner. He only intends to open a 
Branch at Madras. Such a claim will not fall 
within the application of Sec.10(3)(a)(iii) of 
the Act. 
The landlord is not entitled to file a petition for 
eviction against the tenant stating that he got a 
business somewhere in the, North or South of 
India and, therefore, he wants to open a Branch 
inall cities available ın India or in Tamil Nadu - 
Such a claim is opposed to the specific provi: ~ 
sions of the Act especially requirement con- 
tained ın Sec.10(a)(3)(u1) of the Act. 
The oblique motive of the petitioner is to get 
enhanced rent of Rs.1,000 per month and 
advance rent of Rs.10,000 free of interest 
whıch was refused by the respondent, as 1t was 
totally unbelievable. Therefore, the false peti- 
tion is filed by the petitioner pointing out the 
most frivolous and false and unsustainable 
claims." 

4. Before the learned Rent Controller, the peti- 

tioner'sson was examined as P.W.1 and Exs.P-1 to 

P-5 were also marked. On the side of the respon- 

dent, one of the partners was examined as R. W.1. 
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Exs.R-1and R-2 werealso marked on the respon- 
dent's side. 

5. The learned Rent Controller, on a considera- 
tion of the pleadings, evidence both oral and 
documentary and the arguments ofthe counsel on 
both sides, found that none-of the Exs.P-1 to P-5 
indicates that the petitioner has made any prepa- 
ration to start a branch business at Madras, that 
the petitioner has not made any arrangement for 
opening a brànch shop at Madras, that though 
there 1s no written demand of enhanced rent, the 
fact that the rents for the other tenants have been 
increased recently whereas the respondent is paying 
the same old rent for the past several years which 
Shows that the petitioner's real intention 1s some- 
how to evict the respondent and let out the prem- 
ises for higher rent, and that the requirement of 
the petitioner in respect of the premises for start- 
ing his branch office for his textile business is not 
bona fide. On those findings, the learned Rent 
Controller dismissed the eviction petition. 

6. The petitioner preferred an appeal against the 
dismissal of the eviction petition in R.C.A.No.1195 
of 1983. 

7. The appellate authority, ona re-appreciation of 
the evidence and after hearing the counselon both 
sides, also held that no preparation has been made 
and that it is only at the stage of intention to start 
a branch at Madras and that, therefore, the peti- 
tion under Sec.10(3)(a)(111) of the Act is not main- 
tainable in view of the decision in M/s Gıllanders 
Arbuthnot and Co., Ltd. v. M/s.V.I.Bahdrunissa, 95 
L.W. 144, that the appellant before it was very 
particular to have enhancement of rent for the 
portion in the occupation of the respondent and 
with a view to let out the premises for a higher 
rent, the petition for eviction was filed and that the 
requirement ofthe landlord was not bona fide, and 
consequently the Appellate Authority confirmed 
the dismissal of the eviction petition, by dismiss- 
ing the appeal. 

8. It is under the above circumstances, the present 
C.R.P., has been filed. 

9. Mr.M.R.Narayanaswamy, learned senior coun- 
sel appearing for the petitioner, in his elaborate 
arguments, mainly concentrated to attack the find- 
ing of the Authorities below which held that the 
petition under Sec.10(3) (a)(in) of the Act was not 
maıntaınable. According to the learned senior 
counsel, the Authorities below went wrong in 
thinking that Sec.10(3) (a) (r1) of the Act can be 
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invoked only when the landlord 1s carrying ona 
business in a city, town or village ın a rented 
premises while in same city, town or village, he 
owns a premises ın which somebody else 1s carry- 
ing on business In other words, according to the 
learned counsel, even if the landlord 1s carrying on 
business only in a place other than the city, town or 
village in which the tenant 1s carrying on business 
in the premises belonging to the landlord, he can 
invoke Sec 10(3)(a)(111) of the Act. On the admit- 
ted fact that the petitioner is already carrying on 
the business 1n textiles at Koothanallur and wants 
to carry on business at Madras by opening a branch 
ın the portion of the non-residential building of 
his own, but ın the occupation of the tenant/ 
respondent can move the Rent Controller under 
Sec.10(3)(a)(11) of the Act, is the contention of 
the learned senior counsel. In support of that, he 
placed reliance on several judgments He also 
argued about the meaning to be given to the words 
“ıs Carrying on" occurring ın Sec 10(3)(a) (111) of 
the Act. 

10. Mr Unni Krishnan, learned counsel appearing 
for the respondent/tenant, with all vehemence, 
contended that this Court, sitting in revision, will 
not interfere with the concurrent findings of the 
authorities below on facts. According to the learned 
counsel for the respondent, the Authorities below 
having given concurrent findings on the bona fides 
of the landlord, this Court will not replace these 
findings by coming to a different conclusion. For 
this, he placed reliance on a judgment of the 
Supreme Court ın M/s Sn Rajalakshmı Dyeing 
Works and others v. Rangaswamy Chettiar, A I R. 
1980 S.C. 1253 On the scope of Sec.10(3)(a)(111) 
of the Act, to contend contra, he also equally 
placed reliance on numerous decisions. 

11. After going through the arguments, I am of the 
view that the argument of the learned counsel for 
the respondent that the finding of the Authorities 
below on the question of bona fides being a con- 
current one, cannot be interfered with 1n the light 
of the ratio laid down by the Supreme Court in 
Mis.Srı Rajalakshmi Dyeing Works and others v 

Rangaswamy Chettiar, AIR 1980 S C. 1253, ıs 
well founded and ifthat be so, other question need 
not be gone ınto. We have seen that both the 
learned Rent Controller and the appellate 
authority have concurrently held that the require- 
ment of the landlord was not bona fide on the 
ground that the petinon under Sec 10(3) (a) (ui) of 
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the Act was filed with an oblique motive of gettirig 
enhanced rent and also a fabulous advance. It 1s 
now beyond doubt that even for the purpose of a 
petition under Sec 10(3)(a)(u1) of the Act, the 
question of bona fides plays an important role. 
Vide the decision ın Hameedia Hardware Stores v 
B.Mohan Lal Sowcar, A I R. 1988 S C 1060. 
12. In M/s.Srı Rajalakshmı Dyeing Works and oth- 
ers v. Ranagaswamy Chettiar, A.I R. 1980 S C 1253, 
the Supreme Court, while interpreting the scope 
and ambit of Sec 25 of the Act, has categorically 
held as follows: 
*., .The language of Sec 251s indeed very wide. 
Büt we must attach some significance to the 
circumstance that both the expressions 
‘appeal’ and ‘revision’ are employed ın the 
statute. Quite obviously, the expression 'revi- 
sion’ ıs meant to convey the idea of a much 
narrower jurisdiction than that conveyed by 
the expression ‘appeal’. In fact, 1t has to be 
noticed that under Sec 25 the High Court calls 
for and examines the record of the appellate 
authority ın order to satisfy itself The domı- 
nantidea conveyed by the incorporation of the 
words to satisfy itself under Sec 25 appears to 
bethat the power conferred on the High Court 
under Sec 25 is essentially a power of superin- 
tendence Therefore, despite the wide language 
employed in Sec 25 the High Court quite obvi- 
ously should not interfere with findings of fact 
merely because it does not agree with the find- 
ings of the subordinate authority. The power 
conferred on the High Court under Sec.25 of 
the Tamil Nadu Buildings (Lease and Rent 
Control) Act may not be as narrow as the 
revisional power of the High Court under 
Sec.115 of the Code of Civil Procedure but in 
the words of Untwalia, J , 1n Dattondant Gopal- 
varao v Vithalrao Marutirao, AIR 1975 SC 
1111 (1975)2 SC C 246 “Itis not wide enough 
to makethe High Courta second Court of first 
appeal" [ 
Someargument was advanced whether a find- 
ıng as to the bona fide requirement of a land- 
lord 1s not a mixed question of fact and law. 
Reference was made to Madan Lal v Sain Dass 
Berry, AIR 1973S C 585 (1972)2S CJ 509. 
(1971)2S C C 535, and Kamla Sonıv. Rup Lal 
Mehra, AI R 1969 S C 186, on the one hand 
and T B.Garvate v Nemi Chand, 1966 M P.L J 
28, and Máttulalv Radhe Lal, AIR 1974S C. 
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1596, on the other hand We do not think it 1s 
necessary for the purposes of this case to enter 
into a discussion of this question Merely to 
hold that a question is a mixed question of fact 
and law 1s not sufficient to warrant the exercise 
of revisional power. It must, however, be shown 
that there was a taint ofsuch unreasonableness 
resulting in a miscarriage of justice A concur- 
rent finding, based on evidence, that the land- 
lord did not bona fide require the premises for 
his own use and occupation i$ not 1n our view 
a finding which can be touched by the High 
Court exercising jurisdiction under Sec 25 of 
the Tamil Nadu Buildings (Lease and Rent 
Control) Act, 1960 " ERN 
The above ruling directly applies to the facts of 
this case On that ground, I dismiss the civil revi- 
sion petition However, there will be no orderas to 
costs 
R.S Petition dismissed 


IN THE HIGH COURT OF JUDICATURE 
ATMADRAS. . 
[Special Original Jurisdiction] 


Present:- Govindasamy, J 

W P.No 7190 of 1983 7th August, 1991 
\ 

M.Chandran Petitioner 


v 
The Excise Officer, Arakkonam Town, Arakkonam 
and others Respondents 


Tamil Nadu Töddy and Anack Shop (Disposal in 
Auction) Rules (1981), Rule 21 - Petitioner offering 
highest bid in auction for an ack shop - Not accepted 
- Reauction held - Petitionei filing writ petition to 
quash the 1eauction notice - Stay granted by High 
Court - Petitioner, if can be held lable for notional 
loss sustained by Government by the interim stay 

The writ petitioner offered his bidat Rs 8,010 ina 
public auction held on 28 5 1981 for the disposal 
ofan arrack shop ın Arakkonam Taluk, for 1981- 
82. It was felt inadequate and a reauction was held 
on 16 6 1981 in which another person had offered 
Rs.11,199-99 In the meantıme, the petitioner filed 
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a writ petition for the issue of a writ of certiorari to 
quash the reauction notice and got an interim 
stay Thepetition was disposed ofon 30 7 1982 As 
the Government could not realise the lease 
amount because of the interim stay, the entire 
lease amount was considered to be a loss and 
consequently, steps were taken to recover the said 
amount from the petitioner by invoking Rule21 of 
the Tamil Nadu Toddy and Arrack Shop (Dis- 
posal 1n Auction) Rules The petitioner filed a 
writ petition 

Held - Even assuming that the writ petitioner has 
filed the above writ petition and obtained an 
interim stay ofall further proceedings, the respon- 
dents ought to have permitted the writ petitioner 
torun the shop by granting licence in pursuance of 
the highest bid offered by the writ petitioner in the 
first auction or otherwise should have taken steps 
to vacate the stay so as to enable the successful 
bidderin the reauction torun the shop Ifthe State 
Government has taken proper steps at an appro- 
priate time, there 1s no chance to sustain any 
notional loss by the State Government Having 
failed to take appropriate steps at relevant point 
of time, it 1s not fair on the part of the respondents 
to fix the responsibility on the petitioner who 1s 
entitled to invoke any remedy that 1s available 
under law in order to alleviate his grievance, 1f any, 
in regard to the reauction by reason ofthe fact that, 
he happened to be the highest bidder in the first 
auction held in respect oftheshop in question. No 
liability can be fixed against the petitioner by 
reason of the failure on the part of the respon- 
dents to take appropriate steps to vacate the stay 
order or otherwise enable the successful bidder to 
run the shop In view of the above, the impugned 
order 1s liable to be quashed | [Para 2] 
Petition under Art 226 of the Constitution of 
India, praying that 1n the circumstances stated 
therein, and ın the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
certiorari calling for the records of the 2nd Re- 
spondent relating to his proceedings in R C No T5/ 
85053/81, dated 9.7 1983 and quash the same 

V Nicholas, for Petitioner 

P Sengottuvel, Government Advocate, for Respon- 
dents 

The Court made the following 

ORDER - The writ petitioner offered his bid 
at Rs 8,010 in a public auction held on 
28 51981 for disposal of Arrack Shop No 11, 
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Achamanaidukandigai, Arakkonam Taluk for the 
lease period 1981-82 The first respondent felt 
that the highest bid of Rs 8,010 offered by the writ 
petitioner was inadequate, and held the reauction 
on 166.1981 ın which on Thiru D.Lava had 
offered at Rs 11,199.99 against the upset price of 
Rs 15,000 In the meantime, the writ petitioner 
filed a W P No 3678 of 1981 for issue of a writ of 
certiorari to quash the reauction notice dated 
86 19811n respect of the said Arrack Shop No 11 
situate ın Arakonam Town, and also filed 
WM P No 5612 of 1981 wherein thus Court granted 
interim stay The above writ petition came to be 
disposed by this Court only on 30 7.1982 By rea- 
son ofthe interim order of this Court, the respon- 
dent could not dispose of the shops In view ofthe 
fact that the respondent was not ın a position to 
realize the lease amount as a result of the interim 
stay granted by this Court, the entire leaseamount 
was considered to be a loss on the part of the 
Government and consequently, steps were taken 
by the respondent to recover the said amount by 
ınvokıng Rule 21 of the Tamil Nadu Toddy and 
Arrack Shop (Disposal in Auction) Rule, 1981, to 
recover the said amount as a notional loss sus- 
tained by the Government from the writ peti- 
tioner It is 1n these circumstances, the District 
Collector, North Arcot, by the ımpugned pro- 
ceedings Rc T5/85053/81, dated 9 7 1983, deter- 
mined the liability and the notional loss sustained 
by the Government, as Rs 1,34,399 90 and after 
adjusting the earnest money deposit and three 
months security deposit remitted by the writ peti- 
tioner, the balance of liability was arrived. at 
Rs 30,144 90 and that was sought to be recovered 
by the ımpugned proceedings from the writ peti- 
tioner Itisatthisstage, the petitioner has filed the 
above writ petition to quash the aforesaid 
impugned order 

2. The learned counsel for the petitioner con- 
tended that the writ petitioner happened to be the 
highest bidder 1n the auction held for disposal of 
the Arrack Shop No 11 of Arakonam Town, on 
28 5 1981 However, that was not accepted by the 
respondents and the respondents took steps for 
reauction of the said shop Having regard to the 
fact that the petitioner offered the highest bid and 
that his bid was not accepted, 1t 1s always open to 
the writ petitioner to question the said reauction 
on the ground as may be available with him It 1s 
in these circumstances, the writ petitioner has 
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challenged the auction and also obtained the 
interim stay Itcannotbe said that as a result of the 
petitioner filing the writ petition challenging the 
reauction notice, the Government/ has totally 
sustained the loss 1n the absence of any steps that 
were taken by the respondent, enabling the shops 
to be run by the successful bidder In reply, the 
learned Government Advocate represented that 
ın yiew of the fact that the shop was not run by 
anybody the Government have sustained the loss 
and that by virtue of Rule 21 of the Rules, 1981, 
the petitioner 1s liable for the notional loss sus- 
tained by the Government Considering the rele- 
vant contentions, on the part of both sides, 1t ıs not 
ın dispute that the petitioner happened to be the 
highest bidder ın the auction held on 28 5 1981 

However, the respondents did not accept the high- 
est bid offered by the petitioner, but had taken 
steps to dispose of the shop by reauction. It 1s at 
this stage, the writ petitioner had filed the 
W P No 3678 of 1981 to quash the said reauction 
proceedings and also obtained an interim stay of 
all further proceedings in W.M P No 5612 of 1981 

Itışın these circumstances, yet another fact has to 
be considered that even assuming that the writ 
petitioner has filed the above writ’ petition and 
obtained an interim stay of all further proceed- 
ings, the respondents ought to have permitted the 
writ petitioner to run the shop by granting licence 
in pursuance of the highest bid offered by the writ 
petitioner in the first auction held on 28 5 1981 or 
otherwise should have taken steps to vacate the 
stay so as to enable the successful bidder in the 
reauction to run the shop If the State Govern- 
ment has: taken proper steps at an appropriate 
time, there 1s no chance to sustain any notional 
loss by the State Government Having failed to 
take appropriate steps at relevant point of time, it 
is not fair on the part of the respondents to fix the 
responsibility on the petitioner who 1s entitled to 
invoke any remedy that is available under law 1n 
order to alleviate his grievance, if any, ın regard to 
the reauction, by reason of the fact that he hap- 
pened to be the highest bidder in the first auction 
held in respect of theshop n question. It i5 in these 
circumstances, the impugned order cannot be 
sustained for the reason that the respondents have 
failed to take appropriatesteps so as to enable the 
successful bidder in the second auction to run the 
shop Itis in these circumstances, no liability can 
be fixed against tlie petitioner by reason of the 
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failure on the part of the respondents to take 
appropriate steps to vacate the stay order or 
otherwise to enable the successful bidder to run 
the shop. In view of the above, the impugned order 
15 liable to be quashed and 1s accordingly quashed 
Wnt petition 1s allowed Rule nisi 1s made abso- 
lute No costs. 


B.S Petition allowed. 


INTHEHIGH COURT OFJUDICATURE AT 
MADRAS. 


Present:-K M.Natarajan and Thanıkkachalam, JI 


A.S No.296 of 1982 30th November, 1990 
M.S.Abuthagir and others . Appellants 
v 

Peer Mohammed and others Respondents 


(A) Wakfs Act (XXIX of 1954), Sec 15 - Framing of 
scheme under -Notice to interested persons - If 
essential - Non-issue of notice - Effect. 

Without notice to the interested persons, the Special 
Officer while disposing of the Wakf Application 
No.9 of 1968 ought not to have framed a suo motu 
scheme. Hence thesuo motu scheme framed by the 
Special Officer is agaynst all the established proce- 
dures and norms. Hence the trial Court was cor- 
rect in Setting aside the suo motu scheme settled by 
the Special Officer [Para 28] 
(B) Wakfs Act (XXIX of 1954), Sec 15 - Limitation 
Act (XXXVI of 1963), Arts 100 and 113 - Scheme 
framed under Sec.15 - Cancellation of - Suit for - 
Limitation for. 

Art.100 will apply only to proceedings between 
the parties The order was passed not between the 
parties Further, the Special Officer, Wakf Board 
represented the Wakf Board The Order was passed 
under Sec.15 of the Wakf Act. Therefore, Art.100 
will not apply to the facts of the case. [Para 49] 
(C) Wakfs Act (XXIX of 1954), Sec 55(2) - Cıvıl 
Procedure Code (V of 1908), Sec 92 - Framing of 
scheme under Wakf Act - Suit for cancellation 
of - Sanction under Sec.92, C P.C., where necessary 

The amendment to Sec 55(2) of the Wakfs Act 
clearly shows that the consent of the Wakf Board 
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alone would be adequate for filing the suit. The 
decision in Mohammad Issac Sait v. District 
Collector of Trichur, AIR 1962 Ker 343, is an 
authority on this point [Para 50] 
Cases referred to: 

Abdulsah v Mahiboobsaheb, A I.R. 1972 Mys. 60; 
Mohammed Ismail Anff v Ahmed Mooha Dawood, 
ALR. 1916P C 132 31M LJ 250: LL R. 43 Cal 
1085-431.A 127. 251€ 30, Kunhalavi Musahar v. 
Abdulla, A IR. 1965 Ker. 200; Hay Mohammed v. 
Abdul Chafoor, A.I R 1955 All. 688, Ah Moham- 
medv. Mohammed Yousuf, A I.R. 1962 Onssa 111; 
Khagun Khan v Mohamed Alı, AIR 1955 A.P 
209, Mohammad Issac San v District Collector of 
Trichur, A I R. 1962 Ker 343, Phatmadı v Abdulla 
Musa Saw, A I R 1914 Mad. 714 and Byoy Gopal 
Mukheree v. Krıshna Mahıchı Debi, 19 Cal. 203. 
T R.Mani, Semor Counsel, for R.Nanda Kumar, 
for Appellants 

S P Subramanian Haja Nazirudeen and S M.Anyad 
Namar, for Respondents 

The Judgment of the Court was delivered by 
Thamkkachalam, J. - Tis appeal is directed against 
the judgment and decree rendered 1n O.S No.250 
of 1970 dated 5.11 1980 on the file of Sub-court, 
Dındıgul Defendants 3 to 5 are the appellants 
herem. The suit was filed ın a representative 
capacity for cancellation of the suo motu scheme 
framed by the Special Officer, Wakf Board, dated 
17 8.1968 ın W A.No 9 of 1968 and for a direction 
to frame a single consolidated scheme for the suit 
Pallivasals. The trial court decreed the suit as 
prayed for with costs. It 1s against that judgment 
and decree the present first appeal has been filed 
by the defendants 3 to 5. 

2.Inthe plaint, the case of the plaintiffs ıs as under" 
In Cumbum town from ancient time, there was 
only one mosque called Vaveer Pallivasal or Bava 
Fakruddin Palhvasal or ‘Big Mosque’ All the 
original Muslim in habitants of Cumbum used to 
pray 1n the said Mosque They consututed a 
Jamath known as Cumbum town Jamath. There 
are two other Pallivasals, known as Mohideen 
Andavar Pallivasal and Mamarathubava Pallivasal.~ 
Mohideen Andavar Pallıvasal ıs now ın a dilapi- 
dated condition. This was used for idgah at the 
time of Bakrid and Ramzan. Mamarathubava 
Pallivasal is a Darga It 1s a open ground where 
cultivation is goingon It issituate two miles away 
from Cumbum town 

3. There 1s one single Jamath for the said three 
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Pallivasals. The other two. Pallıvasals are under 
the administration and management of Vaveer 
Pallıvasal. These institutions were under the 
management of Jathı Nattanmaikkar of Muslims 
of Cumbum, assisted by representatives of Khan- 
mars and Levaıs. The Jathi Nattanmaikkar also 
happened to be Miras, headman of the town 
appointed by Government From 1927 one 
C.Mohammed Meeran Levai was Jathı Nattan- 
maikkar administering the mosque. Before him 
his forefathers were the Jathı Nattanamaikkarars 
They improved the mosques and acquired 
properties for the mosques by collecting tharagu 
and other levis They are the founders of the 
mosque. 
4. The Jamath for all the three Pallıvasals was 
consisting of original permanent Muslim inhabi- 
tants of Cumbum town inclusive of Uthamapu- 
ram. In 1954 these three Pallıvasals were regis- 
tered under the Wakf Act While so, about 30 
years ago the Muslims who came from Rajapa- 
layam built a mosque of their own called “New 
Mosque” or Masyid-E-Ilahr’ The immigrant 
Muslims from Rajapalayam constituted Jamath 
for the said Mosque. They do not belong to the 
Vaveer Pallivasal Jamath consisting of original 
Muslim inhabitants of Cumbum. 
5. The original Muslim inhabitants of Cumbum 
Who constituted Jamath of Vaveer Pallivasal are 
bes permitted to take part in the administration of 
ew Mbsque constructed by the Rajapalayam 
Muslims. So also, the 1mmigrant Muslims of 
Rajapalayam never used to take part in the 
administration of Vaveer Pallivasal and other two 
Pallivasais. Though they used to come to Vaveer 
Pailıvasal on the beginning before the construc- 
tion of their new Mosque for prayer, they do not 
belong to the Jamath attached to Vaveer Palli- 
vasal, whıch 1s also known as Cumbum Jamath 
The migrated Muslims of Rajapalayam had noth- 
ıng to do with the suit mosques They do not have 
any right to take part 1n the administration of the 
suit mosques 
6. In the year 1963 C Mohammed Meera Levar 
resigned from his office of Muthavallı due to his 
old age and ill-health. It 1s customary âmong the 
^ Muslims, in Cumbum to appoint members in the 
family of Jathı Nattanmaikkar as Muthavallı It 1s 
also customary that the Muthavalli of the suit 
mosque’used to be assisted by Khanmars and 
Levais. The Jathı Nattanmarkkar used to enjoy 
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special honours during all important occasions 
both inside the mosque and outside the mosque 

They used to enjoy special distinct honour in the 
Kabarsthan also Thus by long and continuous 
usage the custom attained legal sanction. Ignoring 
the long standing custom and usage, the Wakf 
Board on the petition moved by some disgruntled 
persons, without issuing any notice to the inter- 
ested persons in the mosque and Jamath appointed 
one Mr.Hajee Mohammed Meeran as temporary 
Muthavallı. This was objected by the Muslim resi- 
dents of Cumbum town Then the Wakf Board 
appointed a committee consisting of M/s.N.P.M 

Meeran and M.Heera under Sec.22 of the Wakf 
Act After enquiries they filed a report stating that 
according to the customs and usage prevailing in 
Cumbum, the caste Nattanmaikkar, Khanmars 
and Levais should be allowed to continue the 
administration of the mosques. 

7. Again proceedings were taken by the Wakf 
Board and a single scheme was framed for all the 
mosques by an order passed ın W.A.Nos.58 and 61 
of 1963 dated 16 12 1963 The Wakf Board also 
passed an order for electing managing committee 
for the three Pallivasals treating all the Pallıvasals 
as one unit. In pursuance of the said proceedings 
of the Wakf Board a common committee of 7 
members for all the three Pallivasals were directed 
to be elected from the electors constituted by the 


Vaveer Pallivasal Jamath for all the said Palli- | 


vasals 

8. Again, without giving any opportunity to the 
personsinterested 1n the Jamath and the mosques 
and contrary to the report filed by M/ 
s.N.P M.Meeran and M.Heera, the Wakf Board 
directed one S.P. Abdul Rehman and one T.Syed 
Mohammed said to have been the president and 
Secretary of Muslim Dharmaparipalana Sangam, 
Cumbum to take charge of the three suit mosques 
and the properties belonging to them. This order 
created dissatisfaction and disappointment among 
the Muslims 1n Cumbum. As against this order, 
petitions were filed by A.Pappatha Rowther on 
13.9.1965 and Jamath on 15.9.1965. 

9. While so, the President T Syed Mohammed 
filed a petition W.A.No.9 of 1968 against some 
persons to obtaın certain directions from the Wakf 
Board, without making any enquiry and without 
giving any notice to the interested persons in the 
Jamath and the Mosques, the Special Officer, 
Wakf Board on 17.8.1968 passed an order framing 
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a suo motu scheme. The Special Officer framed 
three separate schemes for three Pallıvasals He 
considered that the three Pallivasals are three 
distinct entities He created three separate 
Jamath for the three Pallıvasals The Jamaths of 
the abovesaid Pallivasals were constituted with 
not only the original Muslim residents and thetr 
heirs and descendants of Cumbum, but also all the 
other Muslim persons who migrated to Cumbum 
from other places According to the said scheme, 
the electoral body would consist of all Muslims ın 
Cumbum Municipal limits. This definition would 
include not only Muslim inhabitants of Cumbum 
town tracifig their origin from the descendants of 
original inhabitants, but also the members who 
had come and settled at Cumbum The original 
Muslims from Cumbum were not given any nght 
in the New Mosque built by the immigrants 
10. Therefore the plaintiffs as representatives of 
the Cumbum Jamath, sent notices to the Special 
Officer for Wakfs on 213 1970, 253.1970 and 
21 91970 setting forth their objections and for 
cancellation of the suo motu schemes framed by 
the Special Officer No reply was given by the 
Special Officer, for these notices. In the mean- 
while, election was conducted and one T Syed 
Mohammed and his henchmen were also elected 
hereafter, the plaintiffs filed a W P No 1070 of 
1970 before the High Court and an order of stay 
was obtained While disposing of the miscellane- 
ous petitions, the High Court directed to hold 
fresh election within the Jamath and also in the 
meanwhile directed one of the Wakf Inspector to 
take charge of the affairs of the mosque proper- 
ties It 1s under these circumstances, the plaintiffs 
filed the present suit 
11. The first defendant 1n his written statement 
supported lus action 1n framing the scheme He 
also expressed his willingness to consider 1f any 
representation is made for any modification He 
submitted that there 15 no such custom Or usage 
prevalent in the cumbum town as alleged 1n the 
plaint According to him all Muslims residing in 
Cumbum belonging to Hanafi Shaw! are entitled 
to take part in the administration of the suit 
mosque He also stated that he did not give any 
permission to file civil suit 
12. Defendants 3, 4 and 5 in their written state- 
ment supported the framing of the scheme by the 
first defendant They said that their forefathers 
settled ın Cumbum about a century ago and now 
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there 1s no distinction between the immigrant 
Muslims and the'orıgınal inhabitants They also 
said that by marriages they intermixed with the 
original inhabitants and now itis difficult to differ- 
enciate between original muslims and the ımmı- 
grant Muslims According to them, they also took 
part from the beginning in the administration of 
the Vaveer Pallivasal They also used to contrib- 
ute their might for the development of the Mosque 
They pointed out that still there 15 one nikah 
register and one Kabarsthan for all the Muslims 
in Cumbum town They submitted that simply 
because some philanthropist built a new mosque 
that would not disentitle them from taking part in 
the administration of the suit mosques They 
relied upon various instances to show that the 
immigrant Muslims were also taking part in all the 
social and religious functions in Cumbum town 
According to them, there 1$ no custom or usage 
prevalent in Cumbum to hold the office of Muthav- 
allı hereditarily, which 1s against the basic prin- 
ciples of Islam 

13. Defendants 6 to 11 ın their written statement © 
supported the case put forward by the plaintiffs 
14.Before this Court, the learned counsel appear- 
ing for the appellants Mr T R Mani submitted as 
under The suit item No 1 Vaveer Pallivasal, suit 
Item No7 Mohideen Andavar 'Pallıvasal and 
Mamarathubava Pallivasal ın suit item No 9 are 
separate and distinct mstitutions with separate 
properties and title deeds The Vaveer Pallivasal 
or Big Mosque situate in the southern side of the 
town 1s known as Therku Pallivasal and the suit 
items 3 to 6 belong to the mosque while Mohideen 
Andavar Pallivasal whichis in a dilapidated condi- 
tion with a rumed building in a vacant side within 
a compound owns suit item 8, and Mamarathu- 
bava Pallivasal which 1s also dilapidated 1s admıt- 
tedly not a mosque but a Darga and is now there ts 
only cultıvablelands These three Pallıvasals have 
separate title deeds ın T D Nos 411, 412 and 410 
respectively and they have been registered as 
independent Wakfs in the list of Wakfs published 
by the Wakf Board and after the statutory survey 
of Wakfs in the State The three institutions hap- 
pen to be managed by the family of the first plain- 
uff for three generations, and two of them were 
allowed to be dilapidated during their tenure and 
the properties were restored to the respective 
Wakfs due to the efforts and enterprise of fifth 
defendant and that thesuit has been instituted out 
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of mahce and ill-wili, as the fifth defendant was put 
in management of the Pallivasals by the Wakf 
Board Simply because Mohideen Andavar Palli- 
vasal and Mamarathubava Pallivasal are now 
defunct and the same Muthavalli was in charge of 
the three Pallivasals, a single scheme could not be 
framed for all the three institutions Simply 
because some persons were ın management as 
Muthavalli for some ume cannot make the dis- 
tinct and independent institutions as one and 
indivisible and the dijapidation of oneor the other 
of the institutions cannot make it lose its identity 
There 1s no factual or legal basis for framing of a 
consolidated single scheme for all the three 1nsti- 
tutions by the Wakf Board under Ex A-16 The 
present suit filed by the first plaintiff and his 
henchmen since deceased, claiming to represent 
the jamath of Vaveer Pallivasal which 1s said to be 
common to the other two Pallivasal and for cancel- 
lation of the schemes settled by the Wakf Board 1s 
not maintainable ın law or on facts 

15. The claim that the native Mohamadan resi- 
dents of Cumbum alone constituted the Jamath 
which is'common to the 3 Pallıvasals and the 
emigrant Muslim whose forefathers came and settled 
in Cumbum about a century ago from places like 
Rajapalayam are not members of the Jamath entitled 
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Institution 1s neither true nor tenable All Hanafi 
Muslim residents 1n Cumbum constitute the Jamath 
and are entitled to participate 1n the administra- 
uonofthe three Pallivasals and the Muthavallıs of 
the three mosques are to be elected by the com- 
mon Jamath There 1s no factual or legal basis for 
the parochial and aggressive "son of the soil" 
policy advocated by the plaintiffs, particularly when 
the emigrants came and settled ın Cumbum about 
a century ago, and they got intermingled with 
matrimonial alliances with the other residents of 
the town and that ın fact the second plaintiff 
hımself came from Kullapuram, 38 miles away 
from Cumbum The lower court was not correct in 
holding that the immigrant Muslims whom he 
termed “Rajapalayam Muslims" cannot partıcı- 
patein the proceedings of the town Jamath inspite 
of their residence in Cumbum for âcentury and 
inter marriages. The lower court was influenced 
by the fact that the emigrant Muslims have a 
separate mosque of their own built by them in 
about 1940 ın the administration of which the 
other Muslims have no share All Hanafi Muslims 
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of the town do constitute the Jamath administer- 
ing the common mosque and there is no basis or 
need for excluding some and the fact that there 1s 
a Mohalla Mosque 1s no ground to exclude the 
residents of the Mohalla from the town Jamath 

The trial court failed to see the distinction 
between the Jamath and Mohalla and the Wakf 
and other institutions belonging to the one and 
the other The defendants 3 and 4 and others like 
them who are descendants of emigrants from 
Rajapalayam and other places, generations ago 
were born and brought up at Cumbum and there 
Is no basis or justification for differentiating them 
from the descendants of the earlier residents All 
of them are Muslims of Cumbum and all have 
made contributions for the upkeep and mainte- 
nance of the suit mosques and have also partici- 
pated ın the administration of the Mosques as 
members of the Jamath Evidence was let in to 
show that the descendants of emigrants have also 
made contributions to the suit mosques and par- 
ticipated ın the Jamath proceedings of the said 
Mosques, and the reasoning of the learned Judge 
1n refusing to act upon the same 1s erroneous and 
unjust and ıt amounts to special pleadings 

16. The scheme framed by the “Wakf Board under 
Ex A-16 order allowing ali the Mohammedan 
residents of Cumbum to partıcıpateın the admini- 
stration of the insututions is proper and justified 

The case of the plaıntıffs that the properties of 
Mamarathubava Pallıvasal and Mohideen Andavar 
Pallivasal were also treated as the properties 
belong to Vaveer Pallıvasal 1s erroneous and 
baseless There can be no hereditary Muthaval- 
lıshıp and any such claim i5 untenable ın law. It 15 
not correct to say that 5th defendant mismanaged 
the affairs of the Pallıvasal In fact, he was respon- 
sible for restoring the properties to the Wakf and 
the allegations made against his have been found 
to be baseless The observation of the learned 
Judge that the Rajapalayam Muslims belong to 
Rajapalayam Jamath 1s not only factually ıncor- 
rect but also 1n the nature of special pleadings for 
the plaintiffs Tt is notcorrect to state that persons 
affected were not given due notice and want of 
notice to the interested persons would vitate 
Ex A-16schemes framed by the Special Officer of 
the Wakf Board The Cumbum Muslims Dhar- 
maparipalana Sangam represenung the Muslim 
residents of the town was a party before the Wakf 
Boardand the persons affected had thus given due 
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noticeand were heard. Due opportunity was given 
to the residents to appear before the Wakf Board 
before the schemes were settled and the inclusion 
of all Mohamadan residents ın Cumbum ın the 
electoral roll is proper and consistent with the 
order of this court ın the writ proceedings. 

17. Exs.B-2, 3 and 5 would go to show that there 15 
only one Jamath and the present claim of the 
plaintiffs ıs false Ex.B-2 ıs a resolution passed by 
Bava Fakruddin Pallivasal in the Jamath of Cum- 
bum on 11 11 1955 for constituting a committee 
with Thiruvalargal Syed Mohammed, 5th defen- 
dant, Mohammed Sheriff, Khadar Mohideen for 
taking action to recover some properties belong- 
ıng to Mohideen Pallıvasal which was in the 
unlawful possession of some other persons It was 
admitted by P.W.3 Mohammed Sheriff mentioned 
ın this ıs a Muslim belonging to Rajapalayam 
group. It was also admitted byP:W.3 that Moham- 
med Sheriff and some other persons who have 
signed in this resolution are all belonging to Raja- 
palayam group Therefore, the Muslims of Raja- 
. palayam group were actually taking part 1n the 
administration ofthe Jamath of Vaveer Pallıvasal 
as early as 1954 and that therefore, the plaintiffs 
cannot seek to, exclude them from the common 
Jamath. Ex.B-3 ıs welcome address given to Maulana 
Sowkath Alı on 5 5 1934 Ex.B-4, dated 28 9.1972 
1s a copy ofa letter showing the welcome given to 
the Minister S.M A.Majid. Ex B-2 1s the welcome 
address given to certain persons on their return 
from Haj. There is only one nikka register before 
1942 and there 1s only one Kabarsthan for all 
Muslims ın Cumbum and this would indicate that 
there 1s only one Jamath ın the town. There was 
only one Pallivasal, Vaveer Pallivasal before the 
Muslims of Rajapalayam built their own mosque 
about 30 years ago. 

18. The learned counsel also submitted that the 
suit 1s bad for want of sanction under Sec.92, 
C.P.C., and the finding of the learned Judge in this 
behalf is erroneous and unsustainable. The suit 
filed in November, 1970 for cancellation of the 
scheme settled ın August, 1968 ıs barred by limita- 
tion and the finding of the learned Judge to the 
contrary 1s unsustainable. The two nominees of 
the plaintiffs cannot claim to represent the 
Jamath of the suit mosques and they are not 
entitled to sue under O.1, Rule 8, C P C. Accord- 
ingly, 1t was pleaded that the judgment and decree 
of the trial court should be set aside and suitable 
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scheme may be framed by giving right to the emi- 
grant Muslims from Rajapalayam and other places 
to take part in the administration of all the three 
mosques as stated above 

19. On the other hand, while supporting the judg- 
ment and decree rendered by the trial court, the 
learned counsel Mr.S.P.Subramanian, appearing 
for the first plaintiff/first respondent herein sub- 
mıtted as under: The trial court was correct in 
setting asıdé the suo motu scheme framed by the 
special officer dated 17.8 1968 in W A.No.9 of 
1968 in Ex.A-16. The trial court after considering 
various facts directed to frame one single scheme 
for the administration of the three suit institu- 
tions. On an appraisal of facts appearing in this 
case, the trial court correctly held that the emi- 
grant Muslims came from Rajapalayam and other 
places cannot take part in the administration of 
thesaid three suit institutions The trial court was 
correet in holding that the emigrant Muslims from 
Rajapalayam and other places cannot become the 
members in the Jamath attached to the said three 
suit institutions. The Vaveer Pallivasal or Bava 
Fakruddin Pallivasal or Big Mosque at no point of 
time was known as Therku Pallivasal as contended 
by the defendants The Mushm worshippers who 
are resorting to the said mosque for prayers con- 
stitute a Jamath known as Vaveer Pallivasal 
Jamath and also known as Cumbum Jamath 
Mohideen Andavar Pallivasal 15 only a vacant 
place enclosed by dilapidated compound wall. 
This was used for Idgah at the time of Bakrid and 
Ramzan Mamarathubava Pallivasal is a Darga. 
This place is situated at two miles away from 
Cumbum town and the lands are used as cultivable 
lands. Cumbum town consists of permanent Mushm 
residents tracing their nativity for several centu- 
ries. A section of Muslims hailing from Rajapa- 
layam and other places settled at Cumbum and the 
said persons built a separate mosque of their own 
and the said mosque 1s known as “New Mosque” 
or Masjid-E-Ilahi”. For the above Pallıvasal per- 
sons who made sojourn to Cumbum town consti- 
tute as a Jamath of the Pallivasal. The permanent 
residents had no concern with the above said 
iPallivasal and they do not belong to that jamath. 
Similarly, the persons who had made a sojourn to 
Cumbum had nothing to do with thesuit mosques 
and they do not also belong to the Vaveer Pallı- 
vasal Jamath. 

20. Vaveer Pallıvasal and Mohideen Andavar 


I] i 
Pallıvasal were under the admınıstratıon and 
Management ofJathi (Caste) Nattanmaıkkararof 
the Muslıms of Cumbum, assısted by the represen- 
tatıves of Khanmars and Levais (Priests) Both 
Vaveer Pallivasal and Mohideen Andavar Pallı- 
vasal were under the sole management of the 
hereditary Muthavalli and Vaveer Pallıvasal only, 
who was the jathı Nattanmaı of the Muslims of 
Cumbum The hereditary Muthavalli C Mohammed 
Meera Levai registered the Pallivasals under the 
Wakf Act, 1954, and was carrying onas Muthavallı 
payingcontributions to the Wakf Board upto 1963 
and thereafterwards due to the advanced age and 
ill-health, he could not carry on his duties as 
Muthavalli and hence he resigned 
21. According to the customs ahd practice which 
obtained force of law among the Jamathars, the 
family of C Mohammed Meera Levai 1s having 
special hereditary rights The said family was mainly 
responsible for the construction of the Pallivasals 
and practically they were the founders Further 
that family was functioning as caste Nattanmaı 
hereditarily The Office, of Nattanmai carries with 
Its special duties and responsibilities and also 
showing of spectal honours on all occasions in the 
Mosque as well as in the community. They have 
been managing the mosque and their affairs as 
hereditary representatives of the community 
Because of their meritorious service to the 
community and the mosque the family of Khans 
arealso permitted to take part in the management 
of the mosque and in the communal affairs. They 
also enjoy special rights and honours in the 
community The report filed by M/s N P M Meeran 
and M Heera would amply provethesame Unfor- 
tunately in the suo motu scheme settled on 17 8 1968 
by the Special Officer for Wakfs, the long-stand- 
ing and customary rights of the family of Nattan- 
mai and Khans were not taken ınto consideration 
and their rights had been 1gnored Insuch circum- 
stances, the plaintiffs as representatives of 
Jamathars attached to the Vaveer Pallivasal, which 
would, ınclude the other two Pallıvasals sent 
notices to the special officer on 213 1970, 25 3 1970 
and21 9 1970demandingto set aside the suo motu 
scheme settled in W A No 9 of 1968 on 17 8 1968 

land to frame a new scheme by notifying the 
proposals to the persons interested 1n the afore- 
said pallıvasals In the meanwhile, the Wakf Board 
also proceeded to conduct the election In 
the election one TSyed Mohammed and his 
MLJ 23 
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henchmen were elected No legal procedure was 
adopted for holding the election. Everything was 
done behind the back of the entire Jamathars 
attached to the three Pallivasals Hence plaintiffs 
filed a writ petition in the High Court in 
W.P No 1070 0f 1969 and obtained a stay order for 
holding election Subsequently, the interim stay 
petition was heard and a considered order had 
been passed on 16.9 1970 directing the Wakf Board 
to hold a fresh election within 2 months and also 
directed that one of the Wakf Inspectors should 
take possession and administer the affairs as an 
interim measure The statement contained in the 
counter filed by the Special Officer in the writ 
petition would tantamount to giving permission 
to file a civil suit 

22. The fact that Cumbum Muslims joined 
together to give welcome address to the dignitar- 
1es would not go to show that there 1s only one 
Jamath in which the descendants and heirs of 
immigrant Muslims from Rayapalayam were also 
members of that Jamath The fact that Rajapa- 
layam Muslims have also given chits recommend- 
Ing Sums to poor would not go to show that they 
are also members of Cumbum Jamath with right 
to vote Itisafter considering all these aspects, the 
trialcourtsetasidethesuo motu scheme framed by 
theSpecial Officer for Wakfand directed to frame 
a single scheme for all the said three institutions 
excluding the emigrant Muslims of Rajapalayam 
origin house taking part in the administration of 
the institutions. In order to support his conten- 
tion the learned counsel also relied upon various 
decisions Therefore, the learned counsel submit- 
ted that the judgment and decree rendered by the 
trial court 1s perfectly justifiable on the materials 
available on record 

23. So also, while adopting the arguments 
advanced by the learned counsel appearing for the 
first respondent herein, the learned counsel 
S M Anyath Nainar, appearing for respondents 2 
to9,whoaredefendants 6 to 111n thesuit drewour 
attention to Sec 15 of the Wakf Act and also the 
evidence rendered by D Ws 1 to 3 The learned 
counsel also drew our attention to the report filed 
by the commissioner Thus, the learned counsel 
pointed out that there 1s no justification ön the 
part of the Special Officer to frame suo motu 
scheme separately for each ofthe institutions, that 
too without notice to the interested person and 
the members of the Jamath against the prevalent 
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custom and usage 
24. The learned counsel Mr Haja Nazuriddin 
appearing for the second respondent reiterated 
whatis stated ın the written statement filed by the 
Special Officer for Wakfs Thus, we have heard the 
submissions made by the learned counsel appear- 
ıng for the appellants as well as the respondents 
25. The points that arise for consideration ın this 
appeal are 
1 Whether the trial court was correctinsetting 
aside the suo motu scheme framed by the Spe- 
cial Officer, Wakf Board? 
2 Whether the trial court was correct 1n giving 
direction to framea single consolidated sched- 
ule for the three suit Pallivasals and 
3 Whether the trial court was correct 1n ex- 
cludingthatSection ofthe Muslim residents of 
Cumbum town whose forefathers have mi- 
grated to thus town from Rajapalayam and 
other places from participating ın the manage- 
ment and administration of the three suit pal- 
lıvasals? 
26 Point No 1 The fact remains that C Mohammed 
Meeran Levai resigned from the office of Muthav- 
alliin theyear 1963 The WakfBoard directed hım 
to hand over the account books to one Hajee 
Mohammed Meeran Rowther, who was appointed 
as an interim Muthavallı Mohammed Meeran 
Rowther did not belong to the group of Plaıntıffs. 
Ex A-13 1s the copy of the order passed by the 
Wakf Board appointing Mohammed Meeran 
Rowther as interim Muthavallı Mohammed 
Meeran Rowther also resigned from the office of 
Muthavalli Thereafter, the Wakf Board appointed 
Thiruvalargal N P M Meeran and M Heera to 
enquire into the affairs of the Wakf and submit a 
report Ex A-14 is the copy of the order passed by 
the Wakf Board for the abovesaid direction They 
visited Cumbum, made enquiries and filed their 
report Again, the Wakf Board appointed one 
T Syed Mohammed (D-5) and S P Abdul Rehman 
the President and Secretary of Dharmaparipalana 
Sangam, Cumbum respectively as Muthavalli of 
thus Wakf The complaint of the respondents/ 
plaintiffs was that the Wakf Board did not giveany 
notice to the interested persons in the Jamath and 
the Wakfs before making such appointments This 
order created disappointment and dissatisfaction 
among the Muslim members in Cumbum Jamath 
Ex A-15 1s the letter sent by the Jamath to the 
Wakf Board. Objection letters were also sent by 
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A.Pappathu Rowther and the Jamath on 13 9 1965 
and 15 9 1965 respectively It remains to be seen 
that dispute arose between the Secretary and the 
President of Dharmaparipalana Sangam and that 
they passed resolutions against each other 

27. Itis at thisyuncture W A No 90f 1968 was filed 
by T Syed Mohammed the president of Cumbum 
Dharmaparıpalana Sangam, under Sec 15 of the 
Wakf Act, 1954 The respondents are A.Papathu 
Rowther and .A.Peer Mohammed All Baque 

On 26,10 1966 the son of Peer Syed was married 

He insisted on the marriage being registered in the 
old register The Pesh Imam had instructed to 
register the marriage 1n the new register There- 
fore Peer Syed dispensed with the service of 
Pesh Imam On 27 10 1966 the first respondent's 
son got married, and the Pesh Imam (the second 
respondent) directed to enter the marriage 1n the 
old register without entering in the new register 

Therefore, the said T Syed Mohammed filed the 
present petition praying for renewal of the second 
respondent and for an order to restrain the first 
respondent from interfering with the day to day 
affairs of the Mosque A counter was filed refuting 
thé allegations made in the petition and a reply 
Statement was also filed Petitioner examined 
himselfas P W 1 H Allah Pichai was examined as 
P W.2 Peer Mohammed was examined as R W 1. 
Exs.P-1to P-26 were marked as petitioner’s exhib- 
its Respondents also filed Exhibits, which were 
marked as Exs R-1to R-3 While disposing of this 
petition W.A.No.9 of 1968, the Special Officer, 
Wakf Board came to the conclusion that the Sangam 
does not enjoy the confidence of the local public 

Therefore, he felt that this 1s a fit case ın which he 
should settle a scheme of management for this 
wakf Accordingly, the Special Officer settled the 
suo motu scheme for the management of the three 
suit Pallivasals 

28. Therefore, 1t remains to be seen that before 
framing the suo motu scheme, no notice was given 
to the interested parties 1n the Jamath and the 
mosque The interested parties were not heard 

Only the petitioner and the respondents in 
W A No 60f 1968 alone were heard If theSpecial 
Officer was dissatified with the management of 
theSangam he ought to have heard the opinion of 
the interested persons in the Jamath and the Mosque, 
for further cause ofaction 1n this matter, which he 
has not done The Jamath and the mosque were 
not parties to the abovesaid proceedings. The 
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issues involved ın the abovesaid application is also 
entirely a different one In similar circumstances 
the Mysore High Court in the case of Abdulsah v 
Mıhıboobsaheb, A I R 1972 Mys 60, held as under 
“Framing of a scheme without hearing six out 
ofeight trustees ofa mosque is illegal and must 
be set aside They are parties affected within 
proviso to Sec 15(2) (d) and it 1s imperative on 
the part of the Wakf Board to hear them before 
settling a scheme for the Mosque " 
Therefore, without notice to the interested per- 
sons, the Special Officer while disposing of the 
Wakf Application No 9 of 1968 ought not to have 
framed a suo moto scheme Hence the suo moto 
scheme framed by the Special Officer is against 
all the established procedures and norms Hence, 
the trial court was correct in setting aside the suo 
motu scheme framed by the Special Officer in 
Ex A-16 Therefore we confirm the finding of the 
trial court 
29. Point No 2 There are three Pallivasals in 
Cumbum town including Uthamapuram and they 
are Vaveer Pallıvasals, Mohideen Andavar Palli- 
vasals and Mamarathu Bava Pallıvasals In Vaveer 
Pallıvasal Jumma on Fridays and prayers for five 
times a day are conducted Before the construc- 
uon of the new Mosque or “Masjıd-E-Ilahı”, all 
the Muslım inhabitants of Cumbum town usually 
resort to this Mosque for prayers The Muslim 
worshippers of this Mosque constitute a Jamath 
known as Vaveer Pallıvasal alias Cumbum 
Jamath In so far as the Mohideen Andavar 
Pallivasal 1s concerned, it i5 only a vacant place of 
land surrounded by incompleted compound wall 
The pallivasal building has become ruined, dılapı- 
dated and destroyed and hence there has not been 
any worship ın the said Pallıvasal for several dec- 
ades This was used for idgah at the time of Bakrid 
and Ramzan But as the place was not spacious 
another place 1s being used as Idgah Mamarathu- 
bava Pallivasal is not a Pallivasal, but it ıs a Durga 
in memory of a saint. In thus Pallivasal what 
remains now 1s only a vacant land which ıs used for 
cultıvatıon There was no trace of any Pallıvasal 
within living memory 
30 The Wakf Board framed three separate schemes 
for thesaid Pallıvasals The Special Officer Wakf 
Board created three separate Jamaths for these 
three Pallıvasals, on the basis of territorial mit 
These Pallıvasals viz, Vaveer Pallivasal, and 
Mohideen Andavar Pallivasal were under the 
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administration and management of Mr C 
Mohammed Meeran Levaı assisted by the repre- 
sentatives of Khanmars and Levais, tıll he resigns 
ın the year 1963 The Mamarathu Bava Pallivasal 
ısalso under the control and administration ofthe 
Vaveer Pallıvasal But common Jummas on Frı- 
days and five prayers a day were not conducted 1n 
the other two Pallivasals There was no building 
for Mohideen Andavar Pallivasal and Mamarathu 
Bava Pallıvasal The Mushm residents belonging 
to Hanafı School of Islam constituted the Jamath 
of these Pallıvasals 
31. After several petitions were sent to the Wakf 
Board, the Board appointed a committee of two 
members of the then Wakf Board Thiruvalargal 
N P M Meeran and M Heera under Sec 22 of the 
Wakf Act. These two members after making elabo- 
rate enquiries filed their report. After due and 
proper enquiries, the Board framed a single scheme 
for all the three Pallivasals in W A Nos 58 to 61 of 
1963 by its order dated 15 12 1963 The Wakf 
Board passed an order for selecting a Managing 
Committee for the three Pallivasals The Board 
treated ali the three Pallivasals asa single unit 
The Board also directed a common committee of 
7, members for all the three Palhvasals were to be 
elected from the electors comprising of Vaveer 
Pallıvasal Jamath Thus, ın the beginning the Wakf 
Board itself accepted and recognised that the three 
Pallivasals are only one unit and that there was 
onlyacommonyamath forall the three Pallivasals 
So also, as per the order dated 12 9.1965 the Wakf 
Board directed one S P Abdul Rehman and T Syed 
Mohammed said to be the President and Secretary 
of the Muslim Dharmaparipalana Sangam Cum- 
bum to take charge of the abovesaid three Pallı- 
vasals and their properties subject to the Control 
ofthe Wakf Itisonlythereafter while disposing of 
W A No 9 of 1968 on 17 8 1968, the Special Offi- 
cer ofthe Wakf Board framed the abovesaid three 
suo motu schemes for the said three Pallivasals 
32. W A No 9 of 1968 was not filed for framing of 
ascheme for the administration ofthe Wakf Only 
parties to the application alone were heard in that 
proceedings Therefore, the suo motu schemes 
were framed without proper notice to the persons 
interested in the Jamath and the mosques So also, 
no hearing was given before framing the abovesaid 
suo moto scheme All the established procedures 
and the norms were violated in framing the suo 
moro scheme Further, the earlier conduct of the 
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Wakf Board shows that the Board was always 
treating all the three suit Pallivasals as one unit for 
the purpose ofadministration While so, consider 
that ıt ıs 1mprope? on the part of the Special 
Officer, Wakf Board to frame the three separate 
sito moto Schemes for the said three suit Palli- 
vasals So also, the Special Officer, Wakf Board 
was not correct 1n creating there Jamaths for the 
three Pallivasals on the basis of territorial limit 

This will create further sub-division and fragmen- 
tation ın Cumbum town, among the Muslim popu- 
lation This will also lead toserious consequences 

At any costs, such consequences should not be 
permitted to take place in the interest of Muslim 
public Thus, considering the facts appearing on 
this aspect we are of the opinion that the trial 
court was correct in setting aside the three suo 
moto Schemes framed by the Special Officer and 
directing the Wakf Board to frame one single 
consolidated scheme for the three suit Pallivasals 

Accordingly, we are not inclined to interfere with 
these findings of the trial court on the aspect. 
Thus, the findings of the trial court on this aspect 
ıs confirmed 

33. Point No.3: the real dispute 1n this appeal that 
has got to be decided 1s whether a section of the 
Muslim residents of Cumbum town whose forefa- 
thers have migrated to this town from Rajapa- 
layam and other places are entitled to participate 
in the management and administration of the 
threesuitPallivasals According to theappellants, 
the desire ofthe plaıntıffs/respondents to deprive 
that section of the Muslim residents of Cumbum 
whose forefathers have migrated to Cumbum from 
Rajapalayam and other places about 70 or 100 
years ago ofthe night to participate in the manage- 
ment and administration of the suit mosque 1s 
only an expansion of an aggressive partisan atti- 
tude which may be described as a modified form of 
the sons of the soil theory. It was submitted by the 
appellants that the claim of the plaintiff/respon- 
dents to exclude descendants of Mushm migrated 
from Rajapalayam from taking part in the admını- 
stration and management of the suit mosques 1s 
illegal, unjust and unconstitutional 

34. On the other hand, the case of the plainuffs/ 
respondents 1s that the native Muslim residents of 
Cumbum alone constituted the jamath which 1s 
common to three suit Pallivasals and theemigrant 
Muslims whose forefathers came and settled in 
Cumbum about a century ago from places like 
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Rajapalayam are not members of the Jamath entitled 
tovoteand participate in theadministration of the 
institution. Further, apart from the permanent 
Muslim residents of Cumbum tracing their nativ- 
ity for several centuries, a Section of Muslims 
hailing from Rajapalayam and the other places 
settled at Cumbum They are having à separate 
mosque, known as ‘New Mosque’ or 'Masjıd-E- , 
Ilahı For the above Pallivasal persons who made ' 
soJourn to Cumbum town constitute as Jamath of 
the Pallivasa] The permanent residents had no 
concern with the above Pallıvasal They do not 
belong to that Jamath Similarly, the people who 
came from Rajapalayam and other places had 
nothing to do with thesuit mosqueand they do not 
also belong to the suit Jamath 

35. In order to support their claim, the plaintiffs/ 
respondents examined as many as four witnesses 
and filed 66 documents C Mohammed Meeran 
Levai was examined as P W 1 Heis aged about 85 
years P W.2 s the first plainuff P W 3 ıs Kadhar 
Mohammed aged about 67 years 1s another native 
of Cumbum. P W.4 is also a member of the Cum- 
bum Muslim Jamath and he 1s a retired Deputy 
Superintendent of Police. According to the evi- 
dence tendered by these witnesses Vaveer Palli- 
vasal 1s ın existence for the past 300 years. P.W 1 
and his ancestors were the hereditary Muthavalli 
of this Vaveer Pallivasal P W 1 himself was the 
Muthavallı for these Pallıvasals from 1919 to 1963. 
Mohideen Andavar Pallivasal and Mamarathu Bava 
Pallıvasal are also under the control and Admını- 
stration of the hereditary Muthavallı of Vaveer 
Pallıvasals There are no buildings either in 
Mohideen Andavar Pallivasal or 1n Mamarathu 
Bava Palhvasal No worships or prayers are con- 
ducted ın these two Pallivasals The suit items 7 
and 8 are properties belonging to Mohideen Andavar 
Pallıvasals thesuititems 7 to 9 were in possession 
of Levaı, who belonged to the jamath of Vaveer 
Pallıvasals and that suit items 1 to 6 belong to 
Vaveer Pallıvasal TheJamath attached to Vaveer 
Pallivasal had been controlling and managing all 
the three Palhvasals jointly Muslims who have 
migrated to Cumbum from Rajapalayam have 
built a separate mosque for them Ex A-12 is the 
pro forma report sent to the Wakf Board about 
this newly built mosque The native Muslims of 
Cumbum are not permitted to take part 1n the 
administration of the new mosque The New Mosque 
was built by the Rajapalayam Muslims. The native 
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Muslims of Cumbum town did not make any 
contribution to the jamath attached to the New 
Mosque The Jamath attached to the Vaveer 
Pallivasal comprised of the permanent native 
residents of Muslims of Cumbum and that Mus- 
lims whose forefathers have migrated from 
Cumbum to Rajapalayam cannot be called as 
permanent native resident of Cumbum The new 
Pallivasal or mosque built about 30 years ago by 
the Muslims of Rajapalayam 1s controlled by the 
Jamath attached to that Mosque, and that the 
native residents of Cumbum town never allowed 
the Rajapalayam Muslims to take part ın the 
admınıstratıon and management of the suit mosques 
The Muslims attached to the Jamath of Cumbum 
were collecting commission or tharagu from paddy 
and grain merchants and mutton stall keepers and 
that is the income for the suit mosques Tharagu 
was collected only from the Muslims attached to 
the Jamath of Vaveer Pallivasal and that the suc- 
cessful bidder 1s not entitled to collect such com- 
mission from Rajapalayam Muslims 

36. On the other hand, the defendants also exam- 
ined their witnesses in order to support their 
version. D W 11s Wakf Board Inspector It is the 
evidence of D.Ws.2, 3 and 4, that the Muslim 
residents of Cumbum whose forefathers have 
migrated to Cumbum have also been contributing 
to the funds of the suit Pallivasals that they have 
also been participating ın the deliberation of the 
Vaveer Pallivasal’s Jamath, that the plaintiffs are 
now unjustly seeking to ‘exclude them from the 
Jamath and the Pallivasals Mohammed Rowther 
was examined as D W 2. He 1s aged about75 years 
He had been living 1n Cumbum for the past 50 or 
60 years His father came to Cumbum from Raja- 
palayam about 90 years ago At that tıme, there 1s 
only one Muslım Jamath ın Cumbum known as 
Cumbum Jamath and he had also been paying 
tharagu to the suit Pallivasals He filed Exs B-7 to 
B-26 to show that he was paying tharagu to Therku 
Pallivasal, which 1s also known as Vaveer Palli- 
vasal. Exs B-7 to B-26are entries in day books and 
corresponding ledgers The entries are from 1948 
to 1957. D W2 states that he wrote these 
accounts It 1s the case of D W2 that even the 
Muslims who had migrated from Rajapalayam 
like him have been making contributions to the 
Jamath of Vaveer Pallivasal and therefore they 
have also a right to take part 1n the management 
and administration of these three Pallivasals D W 4 
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ıs one Mohammed Sharbuddin aged about 51 
years, heis the 4th defendant ın the suit He stated 
that his parents came to Cumbum from Rajapa- 
layam about 30years before he was born Accord- 
ing to him, his forefathers came to Cumbum in 
1885 He is also paying tharagu or commission to 
Vaveer Pallivasal, which 1s also known as Peria 
Pallivasal He also made contributions for putting 
up constructions and purchasing properties for 
the Vaveer Pallıvasal According to his evidence, 
Muslims who have migrated to Cumbum from 
Rajapalayam and other places have also a right to 
take part in the management and administration 
of the Vaveer Pallivasal He had also marked his 
account books Exs B-27 to B-32 are the entries 
made ın the account books showing the payment 
of Tharagu to suit Pallivasals D.W.3 1s one 
CK.A.K Rowther He also stated in his evidence 
that he paid tharagu to Vaveer Pallivasal for pur- 
chasing land in constructing the compound wall 
He also claims to have paid tharagu to Vaveer 
Pallivasal Itis pointed out that D W 21s the father 
of the third defendant 
37. During the course of hearing our attention was 
drawn to various decisions in the matter of eluci- 
dating the issue arising on this aspect. One such 
decision was reported ın the case of Mohammed 
Ismail Ariffv Ahmed Moolia Dawood, A IR 1916 
PC 132 ILR 43Cal 1085: 31M LJ 250 4314 
127: 25 IC 30 According to the facts arising ın 
thatcase,a trust deed executed 1n November, 1872 
for the purpose of divine worship by all Sunni 
Mohamadans vested the control and management 
of the mosque solely ın Rhanderias The Privy 
Council on considering the facts and 1n the circum- 
stances of this case held that the Rhanderian 
Section of the worshippers, all other conditions 
being equal were preferably entitled to the man- 
agement ofthe mosque Similarly while consider- 
ing the power of the court in deciding a matter like 
this, the Privy Council in the abovesaid decision 
held as under 
“Therefore, that ın settling a scheme of man- 
agement the question was not one involving 
the determination ofconflicting rights, but the 
consideration of the best method for, fully and 
effectively carrying out the purpose of the 
trust. Sec 539 vested a very wide discretion 
ın the court, and giving effect to 1t$ provisions 
and appointing new trustees and settling a 
Scheme the court was entitled to take into 
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consideration not merely the wishes of the 
founder, so far as they can be ascertained, but 
also the past history of the institution, and the 
way ın which the management had been car- 
ried on heretofore ın conjunction with other 
existing conditions that might have grown up 
since 1ts foundation The Court also had the 
power of giving any directions and laying down 
any rules which might facilitate the work of 
management, and, 1f necessary, the appoint- 
ment of trpstees ın the future." 

38. So also, the Kerala High Court in the case of 

Kunhalavı Musahar v Adbulla, AIR 1965 Ker 

200, ın similar circumstances held that 
“The fundamental idea of a Wakf is that the 
property 1s vested ın the Almighty and unless 
there 15 a power reserved to the settlor to 
change the character and object of the wakf, he 
has no power to do so If at all there ıs any 
power in that behalf in any person-ıt ıs ın the 
Kazı whose place 15 now taken by the cıvıl 
courts in the country If it ıs more advanta- 
geous to the public to whom the mosque 1s 
dedicated that there should be a deviation 
from the object of the founder, there must be 
the sanction of the Kazi for thesame The Civil 
Court having taken the place of the Kazi must 
take into consideration all the relevant circum- 
stances and come to a conclusion whether the 
interest of the public to whom the mosque 1s 
dedicated require that thereshould bea devia- 
tion from the original user which alone was in 
the contemplation of the founder ” 

39. Another decision on this aspect brought to our 

notice was that rendered ın the case of Haji 

Mohammed v Abdul Chafoor and others, AIR 

1955 All 688 According to the facts appearing in 

that case 
“Members of Ahl-e-Hadis sect residing in a 
town brought a suit in a representative capac- 
ity Claiming injunction against the members of 
Hanafi sect residing 1n the same town, alsoina 
representative capacity, to restrain them from 
interfering with the rights of the plaintiffs to 
offer prayers 1n a congregation of their own 
and according to their own rituals, ın certain 
mosque ın the town 

On these facts 1t was found that, 
"Since 1915 the Hanafis had been holding 
congregational prayers ın the said mosque, 
that they had been throughout supervising, 
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controlling and managing thesaid mosque and 
that, accordingly, the right to hold congrega- 
tional prayers vested in them It was further 
found that since a long time past in the town 
there had prevailed a practice under which the 
Hanafis and the Ahl-e-Hadis had been per- 
forming their congregational prayers separately 
ın their congregational prayers separately ın 
their respective mosques, and thesaid practice 
being ancient, certain and reasonable it had 
the foree of a local custom ” 
On these findings, the Allahabad High Court held 
that the plaintiffs are not entitled to the reliefs 
asked for 
40. A careful perusal of all these decisions, would 
go to show that the decision in each case depends 
upon its own facts 
41. This 1s a litigation involving the interest of the 
Muslim General Public in Cumbum town The 
suit was filed in the representative capacity Each 
side examined four witnesses Ina matter like this, 
the question 1s whether these four people on each 
side really reflect what 1s actually prevailing in the 
munds of the Muslim population in Cumbum town 
In fact, we advised the parties to settle the dispute 
among themselves amicably with the help of eld- 
ers in the locality But they expressed their inabil- 
ityto doso Under such circumstances, we have no 
other alternative but to decide the issue arising ın 
this appeal on the basis of the oral evidence ten- 
dered by the witnesses and the documents filed It 
remains to be seen that: Vaveer Pallivasal 1s ın 
existence from the time immemorial In this Palli- 
vasal ‘Jumma’ on Fridays and five time prayers a 
day are being conducted All the Muslim ınhabı- 
tants of Cumbum belonging to Hanafi school of 
Islam, invariably resort to the said Pallivasal alone 
for their prayers before the construction of the 
new mosque or Masjıd-E-Ilahı, about 30 or 40 
years ago There are two other Pallivasals 1n the 
Cumbum town namely Mohideen Andavar Palli- 
vasal and Mamarathu Bava Pallıvasal Mamara- 
thu Bava Pallıvasal ıs only a Darga No regular 
prayers are conducted 1n these Pallivasals These 
two Pallivasals have no buildings of their own 
They are only vacant lands Mohideen Andavar 
Pallivasal 1s being used for Idgah at the time of 
Bakrid and Ramzan, but as the place was not 
sufficient, another plot 1s being used for Idgah 
Therefore, admittedly before the construction of 
the New Mosque or Masjıd-E-Tlahı, there was 
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only one Pallıvasal ın Cumbum town that 1s Vaveer 
Pallivasal 


42. According to the appellants, their forefathers 
came from Rajapalayamabouta centuryago This 
fact was not specifically denied by the plaintiffs/ 
respondents Therefore, before the New Mosque 
was built up all the Muslim residents of Cumbum 
including the emigrant Muslims from Rajapa- 
layam and other places would have resorted to 
Vaveer Pallivasal for their congregational prayers 
Even according to the plaintiffs/respondents, the 
immigrant Muslims also used to come to Vaveer 
Pallıvasal for their prayers. It is not the case of the 
-plaintiffs/respondents that there were two Jamaths 
ın Cumbum town before the New Mosque was 
built up Further, it 1s 1mpossible to believe that 
"the Muslim residents of a particular place who 
Í used to resort to a particular mosque for their 
prayer and who belonged to the same Hanafi 
School of Islamic faith, remained idle without 
attaching themselves 1n the Jamath belonging to 
that mosque Asa matter of practices no one, who 

' ıs not a member ofa particular jamath ever enters 
the mosque belonging to it, without having invited 
to do so or obtaining leave, and without confirm- 
ing, within the premises of the mosque, to the 
amenities reserved by the member of that Jamath 
in possession of the mosque Further, there is no 
documentary evidence to show that Muslims 
belonging to Rajapalayam origin were not the 
members of the Cumbum Jamath and they never 
took part ın the administration of Vaveer Palli- 
vasal before the New Mosque was built up The 
plaintiffs filed as many as 66 documents. These 
documents relate to the period from 1957 to 1978 
Documents earlier to 1957 were not produced 
even though according to them C Mohammed 
Meeran Levai and his forefathers were looking 
after the administration of the Vaveer Pallivasal 
and Cumbum Jamath from time immemorial. If 
the documents like account books maintained by 
the Muthavalli prior to 1957 were produced that 

, would throw some light on this issue arising in 
İ this case The non-production of the documents 
prior to 1957 by the plaıntıffs/respondents ına 
way support the version put forward by the 
appellants/defendants This kind of dispute relat- 
ıng to the separation and segregation of Muslims 
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belonging to Rajapalayam origin from the 
so-called native residents of Cumbum appears to 
have emerged only after the New Mosque was 
built up There 1s also no documentary evidence 
on record to show that this kind of dispute was in 
existence prior to the construction of the new 
mosque 


43. Thus on a careful consideration of all 
these facts arising on this aspect, we hold that the 
Muslims whose forefathers came from Rajapa- 
layam and other places, were also used to take part 
ın the administration and management of the suit 
Pallıvasals ın the past and therefore their right to 
take part 1n the administration and management 
of the suit Pallıvasals ın the present and future 
cannot be taken away or abridged or obstructed by, 
the native Muslim residents of Cumbum town 

Likewise, they are also entitled to be the members 
of the suit Pallivasal’s jamath At the same time, 
we cannot forget that there came into existence a 
new mosque or Masyid-E-Ilahi in Cumbum town 
built by the Muslims of Rajapalayam origin and ıt 
was alleged that the said mosque is also having a 
Jamath of its own Further the New Mosque is a 
Mohalla Mosque and on that the Muslims of 
Rajapalayam origin cannot be excluded from 
Cumbum Town Jamath Another contention made 
by the plaintiffs/respondents 1n this appeal was 
that they were not given any right to take part 1n 
the administration and management of the New 
Mosque or Masjid-E-Ilahi It appears that this 
demand was not made by the plaintiffs/respon- 
dents before any authority ın the past at any 
point of time Since the Muslims of Cumbum 
origin did not make any contribution to the con- 
struction of the New Mosque they cannot claim 
any right in the administration of the New Mosque 

Further they themselves stated that they never 
used to resort to the New Mosque for their prayers 

Therefore, the native Muslims of Cumbum origin 
cannot make a claim to take part in the admini- 
stration and management of the New Mosque In 
fact, 1t 1s for the plaintiffs/respondents to establish 
their case on their own evidence They cannot 
depend upon the defects found in the defendant's 
case In the instant case, the plaintiffs/respon- 
dents were unable to establish that the Muslims 
of Rajapalayam origin did not take part in the 
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administration and management of the suit Palli- 
vasals prior to the construction of the new mosque, 
nor were they able to prove with convincing docu- 
mentary evidence that the plaintiffs/respondents 
were carrying On with the administration and 
management of the suit Pallivasal prior to the 
construction of the New Mosque, excluding the 
Muslims of Rajapalayam Origin 
44. In such circumstances taking into considera- 
tion the new development that came into exis- 
tence 1n Cumbum at large we hold that the resi- 
dents of Cumbum whose forefathers came from 
Rajapalayam and other places are entitled to take 
partin the administration and management of the 
suit Pallıvasals and the Jamath ın ithe following 
manner 
(1) Any Cumbum resident, whose forefathers 
came from Rajapalayam can be a member 
either in the Jamath attached to the suit Pallı- 
vasals or to the Jamath attached to the New 
Mosque or Masjıd-E-Ilahı and he cannot be a 
member in both the Jamaths at the same time. 
(2) Any Cumbum resident whose forefathers 
came from Rajapalayam can take part ın the 
administration and management of either the 
suit Pallıvasals or ın the management and 
administration of the New Mosque (Masjıd-E- 
ahı) and he cannot take part ın the admını- 
stration and management of both at the same 
time. 
Accordingly we answer this question in the 
abovesaid manner 
45. Yet another point raised in this appeal was that 
there has been a long standing well established 
and recognised custom and practice which 
obtained the force of law, that among the 
Jamathars, the family of C Mohammed Meeran 
Levai ıs having special hereditary rights The 
family of C.Mohammed Meeran Levai used to 
enjoy special honours within and outside the 
Pallivasal The family of Khanmars and Levais 
used to assist them in the administration of the 
Pallivasals Therefore, this custom should be rec- 
ognised while appointing the Muthavallı to the 
suit Pallivasals 
46. However, the appellants/defendants submıt- 
ted that there 1s no such custom or practice preva- 
lentın Cumbum asalleged Muthavallis used to be 
selected by Cumbum Jamath as and when vacancy 
arose. According to them; there 1s no hereditary 
right to hold theoffice of Muthavalli Further, the 
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appellants pointed out that showing honour to 
any individual inside the Mosque 1s against 
Islamicfaith According to them, such custom was 
not proved with cogent evidence They submitted 
that persons not belonging to the family of 
C Mohammed Meeran Levai such as (1) 
S P Mugudharan Rowther, (2) M.Peer Moham- 
med, (3) Peria Levai alias Mohammed Meeran 
Levai and some others were Muthavallis of suit 
Pallivasals in their own times 
47. On this aspect our attention was drawn to a 
decision reported ın the case of Ali Mohammed v. 
Mohammed Yusuf, A I R. 1962 Orissa 111, wherein. 
the Orissa High Court held as under 
"Lastly, the plaintiffs relied generally on the 
legal position - about which there 1s no dispute 
- that the Mohammadan Law does not favour 
the right to act as muthawalli becoming heri- 
table, in other words, appointment 1s the rule 
and inheritance 1s the exception that, there- 
fore, if heredity fails then the defendants herem 
have no basis for their alleged claim to Muthawal- 
liship of the Mosque; that ın the present case, 
no such custom, that the Muthawalliship was 
heritable, has been pleaded ın defence." 
Similarly in the matter of appointing Muthavalli 
toa Wakfın the case of Khagun Khan v Mohamed 
Al, AIR 1955A P 209,Subba Rao, Chief Justice, 
enumerated the following three modes of appoint- 
ment 
“Ordinarily there are three modes by which a 
person may trace his right to be a Muthavallı; 
they are (1) appointment by the Wakf or by 
some person expressly authorised by the Wakf 
to appoint and in the absence of any person so 
authorised, (11) appointment by the executor 
of the Wakf and 1n the absence of such an 
appointment, (11) appointment by the Court 
Apart from these, the appointment may also 
be made by a congregation ın the case of 1nsti- 
tution confined to a particular sect in a particu- 
lar locahty Phatmadi v Abdulla Musa Sait, 
A LR 1914 Mad. 714 and Bijoy Gopal Mukher- 
jeev Knshna Mahichi Debi, 19 Cal 203, relted 
on" 
We are also apprised of the principles that 
Mohammedan Law does not recognise any right 
of inheritance to the office of Muthavalli But the 
office may become hereditary by custom ın which 
case the custom should be followed /.See Page 233 
of Mulla's Principles of Mohammadan Law] 
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48. In order to establish such custom prevailing in 
Cumbum the plaıntıffs/respondents examined four 
witnesses But so far as the documentary evidence 
1s concerned, they did not produce any document 
prior to 1957 They do not have any document to 
show that the forefathers of C Mohammed Meeran 
Levaı were the founders of suit Pallivasals They 
relied on the report filed by N P M Meeran and 
H Heera to show that such customs were preva- 
lentin Cumbum But even according to the plain- 
tıffs/respondents this report was not made avail- 
able to them by the Wakf Board In fact, it 1s the 
categorical statement of P W 2 that the Wakf Board 
failed to produce the report inspite of their notice 

Therefore, there is no documentary evidence on 
the side of the plaıntıffs/respondents to support 
their version that thereis a custom as stated above 

Custom should be ancient and uninterrupted one 

Unless they prove their right to hold the office of 
Muthavalli hereditarily by cogent and convincing 
evidence, they are not entitled to the same The 
trial court simply accepted the oral evidence ten- 
dered by the plaintiffs’ witnesses and refused to 
accept the oral evidence and documents filed by 
the defendants and their witnesses without assign- 
ing any acceptable reason The approach and 
appreciation of the evidence by the trial court on 
this aspect appears to be unconvincing and unac- 
ceptable As already pointed out that it ıs for the 
plaintiffs/respondents to prove their case with 
independent evidence that there 1s such custom 
prevalent in Cumbum But they are unable to 
prove their case on this aspect Therefore, we are 
unable to accept thefplea put forward by the 
plaintiffs/respondents that such kind of custom 
was prevalent 1n Cumbum town Hence we set 
aside the finding of the trial court that there was 
such custom among the native Muslims of Cum- 
bum in appointing Muthavalli to the suit Pallı- 
vasals hereditarily Thus the family members of 
C Mohammed Meeran Levai are not entitled to 
claim the office of Muthavalli to the suit Palli- 
vasals by hereditary right. It is the Cumbum town 
jamath, which is entitled to select the Muthavalli 
to the suit Pallivasals as and when the occasion 
arises 

49. The appellants/defendants further contended 
that the suit 1s not maintainable since it 15 barred 
by limitation According to the appellants/defen- 
dants the suit ought to have been filed within one 
year from 178 1968 But the suit was filed on 
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2111970 The counsel for the plaıntıffs/respon- 
dents pointed out that Art 100 of Limitation Act 
applies only to orders from Officer of Govern- 
ment and that ıt does not apply to this case In the 
present case, Art 113, the residuary article will 
alone apply according to the plaıntıffs/respon- 
dents It remains to be seen that the plainuffs/ 
respondents are not parties before the Wakf Board 

In fact, Art 100 will apply only to proceedings 
between the parties The order was passed not 
between the parties Further, the Special Officer, 
Wakf Board represented the Wakf Board The 
order was passed under Sec 15 of the Wakf Act 

Therefore, Art 100 will not apply to the facts of 
this case The trial court gave convincing reasons 
to come to the conclusion that the suit 1$ 1n time 

We are 1n conformity with the findings given by 
the trial court on this point Therefore, we are not 
inclined to interfere with the same 

50. Another point raised by the appellants was 
that the suit ıs bad for want of sanction under 
Sec 92 C P C The amendment to Sec 55(2) of the 
Wakfs Act clearly shows that the consent of the 
WakfBoard alone would be adequate for filing the 
suit The decision ın Mohammad Issac Sait v 

District Collector of Trichur, A I R 1962 Ker 343,18 
an authority on this point Plaintiffs/respondents 
sent Ex A-17 notice to the Wakf Board on 203 1970 
praying permission for filing thesuit Admittedly, 
no reply was given In the writ petition a counter 
was filed by the Wakf Board 1n which 1t was stated 
that 1f the plaintiffs are aggrieved by the order 
passed by the Wakf Board, the remedy is to file a 
civil suit for setting aside the scheme The trial 
court came to the conclusion that there 1s suffi- 
cient materials on record to satisfy the conditions 
provided under Sec 55(2) ofthe Act On a perusal 
of the findings of the tria] court on this aspect we 
find that there is no infirmity ın the finding given 
by the trial court on this aspect. Accordingly, we 
are not inclined to interfere with the same 

51. Another ground in this appeal raised by the 
appellants/defendants was that the plaintiffs are 
not entitled to sue in the representative capacity 

We have heard both the sides on this point. We 
have seen the findings given by the trial court on 
this aspect The reason given by the trial court in 
holding that the plaintiffs are entitled to file the 
suit 1n the representative capacity appears to be 
quite convincing and reasonable Hence we are 
not inclined to interfere with the same 
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52. In the result, the appeal ıs partly allowed to the 
abovesaid extent There will be no order as to 
costs 
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IN THE HIGH COURT OFJUDICATURE AT 
MADRAS. 


Present:- Srinivasan, J 


CRP Nos 202 of 1991 and 203 of 1991 
24th January, 199] 


Chenniammal and others Petitioners 
v 

Diamond Jubilee Governing Council, represented 
by its Secretary and others ~ Respondents 


Tamıl Nadu Cultivatıng Tenants Protection Act 
(XXXVII of 1990), Secs 4 and 6 - Relief under the 
Act - Avaılıng of - Exercise of option under Sec 4 
whether condition precedent for 
Under Sec4 of the Tamil Nadu Cultivating 
Tenants Protection Act (XXXVIII of 1990), any 
cultivating tenant who 1s inarrears of rent payable 
to the landlord for the fasli year ending with the 
30th day of June, 1989 and for any previous fasli 
year and outstanding on the date of the publica- 
tion of the Act shall within two months exercise 
his option in writing to pay the current rent and 
the one-fourth or one-third of the arrears of rent 
for availing relief under the Act from payment of 
thesaidarrears ofrent Itwas contended that Sec 6 
of the Act providing for the stay of suits was an 
1ndependent provision and would not depend on 
the exercise of the option under Sec 4 
Held - 'The language of Sec 4 of the Act is very 
clear Unless the option 1s exercised under that 
section, no person can claim the benefit of the Act. 
[Para 1] 
Petitions under Sec 115 of Act V of 1908 praying 
the High Court to revise the order of the Court of 
the Subordinate Judge, Gobichettipalayam, dated 
21 12 1990 and made in I A No 1011 of 1990 ın 
O S No 4 of 1985 and LA No.1012 of 1990 in 
O S No 138 of 1988 respectively. 
K Sengottian, for Petitioners 
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The Court made the following 

ORDER - There is no meritn this case Reliance 
ıs placed on the provisions of Act 38 of 1990, 
Under Sec 4 ofthesaid Act, any cultivating tenant, 
whois in arrears of rent payable to the landlord for 
the fasli year ending with the 30th day of June, 
1989 and for any previous faslı year and outstand- 
ing on the date of the publication of that Act shall 
within two months from the date of such publica- 
uon, intimate his option in writing to the compe- 
tent authority to pay the current rent and the one- 
fourth or one-third of the arrears of rent in the 
manner specified ın Part IJ ar Part III of the Act, 
for availing relief under that Act from the pay- 
ment of the said arrears of rént It was contended 
that Sec 6 of the Act which |provides for stay of 
suits ıs an independent provision and will not 
depend upon the exercise of option under Sec 4 of 
the Act and not even without exercising such 
option, he is entitled to claim the relief under the 
Act Ido notagree, the language ofSec 4ofthe Act 
1s very clear Unless the option 1s exercised under 
that Section no person can claim the benefit of the 
Act 

2. On the facts it 1s seen that in the affidavit filed 
before the Court below what ıs stated is that the 
petitioners came across the Actonlyon the date of 
the affidavit, ze, 6 12 1990 The application was 
dismissed by the Court below on 21 12 1990 There 
was no representation to the Court below that the 
option was exercised Now, it 1s contended that on 
7 12 1990 the petitioners had exercised option/ 
and, therefore, the suits should be stayed as per 
Sec6 of the Act He submitted that he would 
produce evidence to provesuch exercise of option 
I refuse to receive additional evidence in this 
Courtas there 1s no plea in the Court below in the 
affidavit and no mention was made when the matter 
was pending before the Court below that the 
option was exercised Ido not think it necessary at 
all to consider the plea raised ın this Court that 
option was exercised by the petitioners The Court 
below 1s right in rejecting the prayer for stay 

3. I refuse to exercise my discretion under Sec 115 
of the Code of Civil Procedure 

4. The civil revision petitions are dismissed 





Petitions dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- Nainar Sundaram, J 


S A No 1537 of 1981 Sth April, 1991 

N.Sabapathy and others Appellants 
v 

Pattammal and others Respondents 


Evidence Act (I of 1872), Sec 108 - Presumption 
under - Scope of 

Under Sec 108 of the Indian Evidence Act, a per- 
Son who has not been heard of for seven years 1s 
presumed to bedead The presumption is raised as 
to the fact ofdeath at the expiry of seven years but 
not to the date of death at any particular point of 
time during those seven years The onus of proof 
of death at any partıcular point of time within the 
period of seven years lies on the party who claims 
a right to the establishment of which, that fact 15 
essential [Para 3] 
G Ethirajulu for Appellants 

V Raghupathı for Respondents 

The Court delivered the following 
JUDGMENT - Defendants 1, 2 and 6 to 8 in 
O S No 253 of 1979 are the appellants in this 
second appeal Defendants 6 to 8 are alienees 
under defendants 1 and 2 The first respondent 1s 
the plaintiff and respondents 2 to 4 aredefendants 
3 to 5 in the suit The puntff laid the suit for 
partition and separate possession of a one-ninth 
share ın the suit propertaes The plaintiff claimed 
ashareinthe estate of ol YArumugam, in the joint 
family properties Thele were four brothers- 
Rathinam, Narayanaswamy, Murugaıya and 
Arumugam The plaintiffis the daughter of Rathi- 
nam Defendants 1 and 2 are the sons of Naraya- 
naswamy Defendants 3, 4 and 5 are the sons of 
Murugaıya Rathinam died in August, 1962 Naraya- 
naswamy died ın 1957 Murugaıya died ın 1968 
With regard to Arumugam, all the parties have a 
common case and that is, he was not heard offrom 
1958 for over seven years and hence he must be 
presumed to be dead under Sec 108 of the Indian 
Evidence Act Admittedly Rathınam got sepa- 
rated from joint family by virtue of an oral parti- 
ton ofthe year 1960 Only 1f Arumugam ıs held to 
have died prior to 1960, the plaintiff could claim 
theshare as she did through her father Rathinam. 
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Hence, the question of the time of death of 
Arumugam on the basis of the presumption under 
Sec 108 ofthe Indian Evidence Act looms large in 
his case The first court referred to the plaint 
averments that the plaintiffs father Rathinam, 
who went abroad, returned to India ın or about 
1958 and Arumugam was then alive and hence we 
have to takeit that only after 1958, Arumugam was 
not heard about From 1958, to work out the 
presumption and arrive at the presumptive con- 
clusion about the death of Arumugam, seven years 
had to lapse from 1958 and so lapsed, when the 
question as to whether Arumugam was alive or 
dead arose ın the suit, the legal presumption came 
into play In the absence of proof that Arumugam 
died at any particular point of time within the 
seven years from 1958, the presumption of his 
death became effective 1n 1965 and thereafter 
The first court proceeded on these lines and held 
that the plaintiff could not get a share in the estate 
of Arumugam, As a result, the first court dis- 
missed the suit of the plaintiff However, the lower 
appellate court, on appeal by the plaintiff, 
reversed the decision of the first court and granted 
the plaintiff a preliminary decree for partition 
2. In this second appeal, directed against the judg- 
ment and decree of the lower appellate court, this 
court deemed fit to formulate the following sub- 
stantial questions of law at the time of its admıs- 
sion 
*(1) Whether the presumption in law with ref- 
erence to the existence or otherwise of 
Arumugam has been correctly applied by the 
appellate court to the facts of the case? 
(2) Whether the quantum ofarrears arrived at 
with reference to shares of each one of the 
sharers by the appellate court 1s correct? 
(3) Whether the finding of the appellate court 
on the question of adverse possession 1S COr- 
rect?" 
3. Mr G Ethırajulu, learned counsel for defen- 
dants 1, 2and 6 to 8, would primarily concentrate 
on the first substantial question of law relating to 
the presumption ın law about the demise of 
Arumugam Learned counsel submits that though 
under Sec 108 of the Indian Evidence Act, the 
presumption ıs only as to the death of the person, 
who was not heard of for seven years and not as to 
the date of death at any particular time within that 
period ofseven years, yet as per the very case of the 
plaintiff in the plaint, Arumugam was alive ya 
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1958, and as such the presumption 1f at all would 
become effective only after the lapse of seven 
years from 1958 taking us to the year 1965, as 
rightly held by the first court and 1f so, the plain- 
tiffs father Rathinam who admittedly got sepa- 
rated 1n 1960 could not get a share in estate of 
Arumugam, so as to make the plaimuff entitled to 
a share The submission of the learned counsel 
deserves countenance at our hands The plaintiff 
has not placed any evidence oral or documentary, 
with regard to the demise of Arumugam at any 
point of time earlier to the lapse of seven years 
from 1958, when even as per the case of the plain- 
uff, he was alive The lower appellate court has 
wrongly proceeded that Arumugam must have 
died immediately after 1958 and defendants must 
prove the contrary position. This view of the lower 
appellate court runs counter to the working of the 
legal presumption under Sec 108 of the Indian 
Evidence Act Under Sec 108 of the Indian Evi- 
dence Act, a person who has not been heard of for 
seven years ıs presumed to be dead. The presump- 
tion 1s raised as to the fact of death at the expiry of 
seven years, but not to the date of death at any 
particular point of time during these seven years 
The onus of proof of death at any particular point 
of time within the period of seven years lies on the 
person who claims a right, to the establishment of 
which, that fact 1s essential. The principles to 
govern the question have been lost sight of by the 
lower appellate court Hence, I have to hold that 
the first court was correct when it found that 
Arumugam’s demise could be presumed to have 
happened only in the year 1965 or there after- 
wards and not before that The resultis Rathinam, 
the father of the plaintiff, who got separated from 
the family even in 1960 could not geta share 1n the 
estate of Arumugam and hence the plaintiff could 
notclaım through her father Rathinam for a share 
ın the estate of Arumugam 

4. As a result of the above discussion, defendants 
1, 2and 6 to 8are enabled to succeed in the lis, in 
the sense to throw out the very suit laid down by 
the plaintiff However, Mr G Ethirajulu, learned 
counsel for defendants 1, 2, 6 to 8submits that the 
lower appellate court has gone further and held 
that defendants 1and would not beentitled to any 
share 1n the estate of Arumugam Once it is held 
the plaintiff herself ıs incompetent to lay the suit 
for partition, there 1s no need to adjudıcate the 
nghts of the other parties, who questioned the 
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very competency ofthe plaintiff to claim ashare ın 
the estate of Arumugam The lis, as a whole, has 
got to be discountenanced and there 1s no room 
for discussion of any further question The find- 
ings, 1f any, rendered by the lower appellate court 
with regard to entitlement of defendants 1 and 2 to 
share the estate of Arumugam will stand vacated 
5. As a result, the second appeal 1s allowed, the 
judgment and decree of the lower appellate court 
are set aside, and the dismissal of the suit by the 
first-court 15 revised The parties are directed to 
bear their respective costs throughout. 


BS 


Appeal allowed. 
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S.A No.1550 of 1981 14th February, 1991 
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Ramachandran and others Appellants 

v 

Valliammal and others . Respondents 


(A) Pleadings - Not raised - Evidence let in on such 
pleadıngs - Effect 

(B) Practice and proceéure - Party in possession of 
best evidence - Not exangined - Court, if can draw 
adverse inference ‘a 

(C) Civil Procedure Code (V of 1908), O.1, Rule 9 - 
Defendant not raising specific plea as to existence 
of co-owners at time of filing suit - Raising question 
later should not allow it to be raised. 

(D) Cıvıl Procedure Code (V of 1908), O 1, Rule9 - 
Co-owner, if can maintain action in ejectment against 
trespasser without joining the other co-owners as 
parties 

(E) Limitation Act (XXXVI of 1963), Art.65 - Adverse 
possession - Burden of proof of 

Plaintiffs 1 and 2 fiied a suit for declaration of the 
title of the first plaintiff to the suit property and 
also for a declaration that the 2nd plaintiff was a 
lessee of the first plaintiff They also prayed for an 
injunction restraining the defendants from inter- 
fering with their possession Subsequently they 
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prayed for an alternative relief of recovery of 
possession. The suit property originally belonged 
to one Muthial Ammal, mother of the 1st plainuff. 
Or her death, the property devolved on the 1st 
plaintiff As she was living away from the suit 
village after her marriage, the properties were 
entrusted to certain persons and from 1969, the 
2nd plaintiff started cultivating them as a lessee 
under a registered lease-deed The first defendant 
who was a close relation of the 1st plaintiff was 
claiming hostile title and setting up defendants 2 
and 3 to claim permissive possession through him 
In the suit, the 2nd defendant alone filed a written 
statement ın which there was an unsigned 
endorsement that defendants 1 and 3 were adopt- 
ing the same It was contended that Muthial Ammal 
received certain amount from the ist defendant 
and sold the properties to him orally The defen- 
dants also contended that they had been in posses- 
sion ousting the rights of Muthial Ammal The 
trial Court dismissed the suit holding that the 1st 
plaintiff had no locus standi to sue separately as 
she had a brother living in Ceylon and that the 1st 
defendant had prescribed title by adverse posses- 
sion On appeal, the lower appellate Court revised 
the findings holding that the 1st plaintiff could 
maintain the suit for ejecting the defendants, as 
one of the co-owners It also negatived the plea of 
adverse possession Defendants 1 to3 preferred a 
second appeal contending that the suit should be 
dismissed as the other co-owners were not 
impleaded as parties to eas and that the 1st 
defendant had perfected tie by adverse posses- 
sion 
Held - When there 1s no pleading beforecourt, the 
Court ought not to have allowed any evidence to 
be let in by the parties Itis well settled that no 
amount of evidence without a plea can be looked 
into by the court [Para 14] 
It i$ well-settled that a party who is 1n possession 
of the best evidence and a party who 1s the best 
person to give evidence on certain matter should 
enter the witness boxand place the facts before the 
court and in the event of his failure to do so, the 
court is bound to draw an adverse inference against 
him [Para 14] 
It was for the defendants to have raised a specific 
plea as to the existence of co-owners at the time of 
filing of the suit and raised a question that the suit 
was bad for non-joinder of necessary parties When 
the very existence of co-owner is 1n doubt, 1t 1s not 
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proper for the court to allow the parties to raise a 
contention m the course of trial or at a later stage 
and give a decision on the basis of such conten- 
tions [Para 16] 
The first plaintiff, no doubt, clarmed that she was 
the exclusive heir of her mother Muthial Ammal. 
But even assuming that she was not the exclusive 
heir, she would only bea co-owner along with her 
brother or brothers vis-a-vis the defendants who 
are only ın the position of trespassers The suit by 
one co-owner can certainly be maintained for 
ejecting them and recovering possession. The suit 
for recovery of possession was only for thebenefit 
of all co-owners in the event of there being other 
co-owners The position of law is also well settled 
and in so far as this High Court is concerned, a 
Division Bench of this Court has clearly laid down 
in Syed Ahmed Sahib Shutarı v The Magnesite 
Syndicate Ltd, IL R 39 Mad. 601, that one of 
several co-owners can maintain an action ın eject- 
ment against a trespasser without Joining the other 
co-owners as parties to the action [Para 18] 
Under Art 65 of the Limitation Act (XXXVI of 
1963), the burdén 1s on the persons who set up 
adverse possession to prove that they have pre- 
scribed title by adverse possession [Para 22] 
Cases referred to: 

Kanakarathinammal v Loganatha, ALR 1965 
S C 271, Chandia Mohan v Union of India, A IR 
1953 Assam 193; Ramakııshna v Lakshmınaı ay- 
ana, AIR 1984 Karn 45, Panchapakesan v Peria 
Thambı Naicko, (1972)2 MLJ 590, Pır Sıddık 
Mohammed Singh v Mussemet Saran, 58 M L J 7, 
Sardar Gurbaksh v Guidial Singh, 53 MLJ 392 
(PC), Syed Ahmed Sahib Shutan v. The Magnesite 
Syndicate Ltd, IL R 39 Mad 601 29 1C 60: 28 
MLJ 598, PalanuAmmalv Sethurama Awangar, 
(1949)1 MLJ 290, Nago v Multanmal, AIR 
1927 Nag 9, Sambhu Gosain v Pıyarı Mian, AIR 
1941 Pat 351, S K Karim v Bibi Sakina, AIR 
1964 S C 1254 

S Sampath Kumar, for Appellants 

M N Padmanabhan, for Respondents 

The Court delivered the following 
JUDGMENT.- Defendants 1 to 3 are the appel- 
lants before me Respondents 1 and 2 filed thesuit 
for declaration ofthe title of the 1st plaıntıffto the 
suit property and also for a declaration that the 
2nd plaintiff ıs a lessee of the Ist plaintiff in 
respect of the suit property under the registered 
léase deed dated 7 1 1975 They also prayed foran 
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Injunction restraining the defendants from inter- 
fering with their possession Subsequently, they 
prayed for an alternative relief of recovery of 
possession by amending the plaint 

2. The case set out ın the plaint 1s shortly as 
follows The suit property originally belonged to 
Muthial Ammal, mother of the 1st plaintiff by 
purchase under a registered sale deed dated 
25.4 1932 executed by one Ramaswamy Maistry. 
She was ın possession till her death ın or about 
1950. On her death, the property devolved on the 
ist plaintiff and as she was living away from the 
suitvillage after her marriage, the properties were 
entrusted to certain persons, who were cultıvatıng 
the same on her behalf The 2nd plaintiff started 
cultivation as a lessee under the 1st plaintiff from 
about 1969 under a machalika and on 7 1 1975 a 
lease deed was executed and registered in favour, 
of the 2nd plaintiff The Ist defendant 1s a close 
relation of the 1st plaintiff Taking advantage of 
her absence ın the village, the Ist defendant 1s 
claiming hostile title and setting up defendants 2 
and3to claim permissive possession through him. 
Hence the suit instituted. The 4th defendant is 
ımpleaded only as a formal party and no relief 1s 
sought against hım 

3. A written statement was filed by the 2nd defen- 
dant, who 1s said to be a lessee under the ist 
defendant Thesubstanceofthe written statement 
1$ that the suit properties were purchased in the 
name of Muthial Ammal by her father Narasimha 
Maıstıy, benamı for his benefit, and Muthial Ammal 
never had any right to the properties She was 
never ın possession After the life-time of Nara- 
sim ha Maistry and his brother, Muthial Ammal 
being the ostensible owner received certain 
amounts from the 1st defendant and sold the 
properties orally to the 1st defendant The 1st 
defendant became the absolute owner on such 
oralsale The defendants have been in possession 
ousting the rights of Muthial Ammal Her right 
was extinguished by virtue of Sec 27 of the Limita- 
tion Act. The relationship alleged between the 
parties 15 true. But the date of death of Muthial 
Ammal is not correctly given. The 2nd plaintiff, 
who 1s 1nimical, towards defendants 1 and 2 cre- 
ated false documents with the active assistance of 
the Village Munsif and several evil-mongers, The 
2nd plaintiff obtained an injunction suppressing 
the facts and producing false documents. The 
defendants have been in possession for over forty 
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years and thus they have prescribed ttle by 
adverse possession Hence the suit should be 
dismissed. 

4. Neither the 1st defendant nor the 3rd defendant 
filed any written statement There 1s, however, an 
endorsement on the written statement filed by the 
2nd defendant reading as follows *Defendants 1 
and 3 adopt the statement of the defendant". 
There 1s no signature below the endorsement 
Thereis nothing on record to showas to who made 
the endorsement If defendants 1 and 3 wanted to 
adopt the written statement of the 2nd defendant, 
they should have made the endorsement them- 
selves, or atleast counsel appearing for them should 
have signed the endorsement to show that the 
endorsement was made on behalf of the parties 
The unsigned endorsement without any date there- 
under does not establish that defendants 1 and 3 
adopted the written statement of the 2nd defen- 
dant. However, there is asentencein the judgment 
of the trial court in paragráph 3 to the effect that 
the written statement of the 2nd defendant was 
adopted by defendants 1 and 3 

5. For the purposes of thus appeal, I will proceed 
on the footing that the written statement of the 
2nd defendant was adopted by the defendants 1 
and3 However, that will not have the same effect 
as if the 1st defendant filed a written statement 
6. The trial court found that Muthıal Ammal died 
on 20 9.1957 as 1s evident from Ex B-8 a death 
register extract It was also found that the 1st 
plaintiff had no locus Mandi to sue separately 
against the defendants p had a brother living 
ın Ceylon and she did not claim that she was filing 
the suit on behalf of her brother The trial court 
upheld plea-of benamı and also held that the Ist 
defendant and his predecessors-ın-tıtle had pre- 
scribed title by adverse possession On those find- 
ings, the suit was dismissed — ^ 

7. On appeal by the plaıntıffs, the appellate court 
reversed the findings of the trial court on the 
questions of maıntaınabılıty of the suit benamı 
and prescription of title claimed by the defen- 
dants The appellate court also proceeded on the 
footing that Muthial Ammal died 1n 1957, though 
there 1s no express reference thereto ın the judg- 
ment The appellate court held that even if the 1st 
plaintiff had a brother living, she could maintain 
thesuit for ejectmentas against trespassers, as one 
of the co-owners. The appellate court negatived 
the pleas put forward by the defendants, after 
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discussing the evidence Consequently, the appel- 
late court granted a decree in favour of the plain- 
tiffs. 

8. The aggrieved defendants 1 to 3 have preferred 
this second appeal When the appeal was taken up 
for hearing, an affidavit was filed by learned coun- 
sel for the contesting respondents The affidavit ıs 
sworn to by T Venugopal Naidu, son of T Rajagopal 
Naidu, the 2nd plaintiff According to the affida- 
vit, the 2nd plaıntıff died ın July, 1986 and the 
appeal should be dismissed as abated as his legal 
heirs were not brought on record by the appel- 
lants. This contention put forward by learned 
counsel for the respondents cannot be accepted 
The decree passed by the lower appellate court 
while declarıng the title of the 1st plaintiff to the 
suit properties and directing the defendants to 
deliver possession of the suit properties to the 1st 
plaintiff merely declares that the 2nd plaıntıffıs 
the lessee of the 1st plaintiff under the appeal had 
abated as regards the 2nd plaintiff/2nd respondent 
herein, as his legal representatives have not been 
brought on record But that would not preclude 
the appellants from challenging the decree passed 
ın favour of the 1st plaintiff for declaration of title 
and recovery of possession. Clauses 1 and 3 of the 
decree which were in favour of the 1st plaintiff do 
not depend upon Clause 2 of the decree, which 1s 
ın favour of the 2nd plaıntıff Thus the finahty 
attained by the second clause of the decree will not 
preventthe appellants from challenging Clauses 1 
and 3 of the decree. 

9. Learned counsel for the appellants contends 
that the suit should be dismissed as the other 
co-owners of the properties are not ımpleaded as 
parties to the suit Reliance 1s placed upon the 
evidence of P W.1 an4 P.W 21n which it ıs admit- 
ted that the Ist plaintiff had brother living in 
Ceylon. It 1s, therefore, argued that without 
ımpleadıng the brother of the 1st plaintiff, the suit 
could not be maintained by the 1st plaıntıff for 
declaration of her exclusive title tó the suit prop- 
erties. 

10. My attention 1s drawn to the ruling of the 
Supreme Court 1n Kanakarathinammal v. Loga- 
natha, A I R. 1965 S C 271 The appellant before 
the Supreme Court filed the suit for recovery of 
possession of the suit properties claiming that she 
was the sole heir of her mother, Rajammal, who 
died on September 13, 1946. She claimed exclu- 
sive title to the properties under Sub-clause (1) of 
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Sub-sec (1) of Sec 12 of the Mysore Hindu Law 
Women’s Rights Act, 1933 The case of the 
respondents therein was that the father of the 
appellant was the owner of the properties and he 
executed a will under which, the 1st respondent 
was appointed as an Executor and as such Execu- 
tor, he handed over possession to the 2nd respon- 
dent-legatee under the Will after obtaining Pro- 
bate of the Will It was found that the appellant 
before the Supreme Court had two brothers and 
they were also legal heirs of her mother under 
Sec.12 of the Mysore Hindu Law Women’s Rights 
Act, 1933 On that finding the Supreme Court 
held that the appellant not having taken any steps 
to mmplead her brother as parties to the suit inspite 
of a specific objection having been raised by the 
respondents before them even at the earliest stage 
in the written statement, was not entitled to pray 
for ımpleadıng them at the stage of the appeal 
before the Supreme Court and that the suit was 
not maintainable as ıt partook the character of a 
sut for partinon. Consequently, the Supreme Court 
dismissed the appeal holding that the appellant’s 
suit was itself not maintainable. The relevant 
passage in the judgment of the Supreme Court is 
as follows 
"It is unfortunate that the appellant’s claim 
has to be rejected on the ground that she failed 
to ımplead her two brothers to her suit, though 
on the merits we have found that the property 
claimed by in her present suit belonged to her 
mother and she 1s one of the three heirs on 
whom the said property devolves succession 
under Sec.12 of the Act that, 1n fact, 1s the 
conclusion which the trial court had reached 
and yetno action was taken by the appellant to 
bring the necessary parties on record It 1s true 
that under O.1, R.9ofthe Code of Civil Proce- 
dure no suit shall be defeated by reason of the 
misjoinder on non-joinder of the parties, but 
there can be no doubt that if the parties who 
are not joined are not only proper but also 
necessary parties to it, the infirmity ın the suit 
1s bound to be fatal Even in such cases, the 
court can under O 1, Rule 10, Sub-rule (2), 
direct the necessary parties to be joined. But all 
this canand should be done at the stage of trial 
and that too without prejudice to the said 
parties’ plea of limitation. Once it 1s held that 
the appellant's two brothers are co-heirs with 
her in respect of the properties left intestate by 
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their mother, the present suit filed by the 
appellant partakes ofthe character ofa suit for 
partition and in such a suit clearly the appel- 
lant alone would rot be entitled to claim any 
relief against the respondents The estate can 
be represented only when all the three heirs 
are before the court ” 
11. According to the learned counsel for the 
appellants, the Judgment of the Supreme Court 
on all fours would apply to the present case and 
the suit filed by the 1st respondent herein should 
be dismissed on the ground of non-joinder of the 
co-owners of the properties 
12. Learned counsel for the appellants also 
referred to the Judgment in Chandra Mohan v 
Union of India, A.I R. 1953 Assam 193, Ramaknshna 
v Lakshminarayana, AIR 1984 Karn 45, and 
Panchapakesan v Pera Thambi Natcker, (1972)2 
M LJ 590, for the purpose of contending that the 
objection as to non-joinder of necessary parties 
can be taken at any stage of the proceedings and 
the fact that the plea was not taken ın the written 
statement 1n this case would not prevent the 
appellants from contending that the suit was not 
maintainable ab initio 
13. Before considering the question as to the 
applicability of the rulings referred to above, I 
should refer to certain facts of this stage. At first, 
it must be pointed out that there 1s no plea in the 
written statement in the suit that there i5 a brother, 
who was a co-owner along with the 1st plaintiff 
There was no issue before the trial court to that 
effect In that situation, the parties entered the 
witness box NodoubtP W 1and P W 2had stated 
that Muthial Ammal had two sons at the time of her 
death and one of them passed away later. It is not 
clear from the evidence as to whether the other son, 
who was said to be ın Ceylon at the time of Muthial 
Ammal's death was alive at the time of suit No 
specific question was put either to P W 1 or P.W 2 
to find out whether any ofthe brothers of Muthial 
Ammal was alive on the date of filing of the suit 
14. Per contra, the 2nd defendant, who is the only 
witness examined on the side of the defendant has 
deposed that Muthial Ammal had no son. There is 
no explanation on record as to why the 1st defen- 
dant, who ts the best person to speak about the 
members ofthe family has not entered the witness 
box When the evidence before court 1s conflicting 
as to whether there are other co-owners along 
with the 1st plaintiff entitled to the property, the 
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trial court ought not to have discussed the ques- 
tion as to whether the suit was maintamable, 
particularly when the issue of non-joinder of par- 
ties was not raised When there 1s no pleading 
before court, the court ought not to have allowed 
any evidence to be let in by the parties It 1s well 
settled that no amount of evidence without a plea 
can be looked into by the court (vide. Pır Sıddık 
Mohammed Shab v. Mussamet Saran, 58 M L.J 7 
(P.C ). It 1s also well settled that a party, who 1s ın 
possession of best evidence anda party who 1s the 
best person to give evidence on certain matters 
should enter the witness box and place the facts 
before the court And ın the event of his failure to 
do so, the court is bound to draw an adverse 
inference against him (vide. Sardar Gurbaksh v. 
Gurdial Singh, 53 ML J 392 (PC) 

15. The trial court did not make any reference 
whatever to the evidence of D.W 1 wherein he had 
stated that Muthial Ammal had no son The trial 
court merely referred to the fact that P.W 1 admit- 
ted that she had a brother living in Ceylon and 
proceeded to hold that as she was not filing thesuit 
on behalf of her brother, the suit was not main- 
tamable The trial court overlooked the fact that 
P.W 1 spoke only about the existence of a brother, 
ın Ceylon at the time of Mutual Ammal’s dea 
and not about his being aliveat the time of the 
16. It was for the defendants to have raised sp¢cifi 
plea as to the existence of co-owners at the time o 
filing of the suit and raised a question that the surt 
was bad for non-joinder of necessary parties. When 
the very existence of co-owner 1s 1n doubt, it 1s not 
proper for the Court to allow the parties to raise a 
contention in the course of trial or at a later stage, 
and give a decision on the basis of such conten- 
tions. In Sr: Ram Pasricha v Jagannath and others, 
AIR 1976S C 2335, ıt was held by the Supreme 
Court that a plea as to non-Joinder of parties ına 
suit for eviction should be taken at the earliest 
Opportunity It was held in that case that a 
co-owner 1s as much an owner of the entire prop- 
erty as any sole owner of a property 1s 

17. Hence, the decision of the Supreme Court in 
Kanakarathinammal's case, AIR 1965 S C 271, 
will not apply to the facts of the present case As 
pointed out by me already, ın the case before the 
Supreme Court, the plea was raised even at the 
earliest stage ın the written statements. The plea 
of non-joinder was considered by all the courts In 
fact, the trial court held that the suit was bad for 
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non-joinder of necessary parties That was upheld 
by the appellate court The Supreme Court held 
that for consideration of the appellant’s claim 
under the Mysore Hindu Law Women’s Rights 
Act, 1933 as the exclusive heir to her mother, her 
brothers were necessary parties and in the absence 
of necessary parties, the suit could not be main- 
tained 

18. In the present case, no such question willarise 

No doubt, the first plaintiff clarmed that she was 
the exclusive heir of her mother Muthial Ammal 

But even assuming that she was not the exclusive 
heir, she would only bea co-owner along with her 
brother or brothers vis-a-vis the defendants, who 
are only in the position of trespassers The suit by 
one co-owner can certainly be maintained for 
ejecting them and recovering possession Thesuit 
for recovery of possession was only for the benefit 
of all co-owners in the event of there being other 
co-owners This position in law 1s also well settled 
and in so far as this Court is concerned a Division 
Bench of this Court has clearly laid down in Syed 
Ahmed Sahib Shurarı v The Magnesite Syndicate 
Lid,28MLJ 598 ILR 39 Mad 501 29I1C 60, 
that one of several co-owners can maintain an 
action In ejectment against a trespasser without 
Joining the other co-owners as parties to the 
action 

19. The above judgment of the Division Bench of 
this Court was followed in Palani Ammal v 

Sethinama Aiyangai, (1949)] MLJ 290 ft was 
relied on by the Nagpur High Court in Nago y 

Multanmal, A I R. 1927 Nag 9, and Patna High 
Court 1n Sambhu, Gosait and another v Piyan 
Mian, AIR 1941 Pat 351 j 

20. On the facts of this case, 1t has not been made 
out that other co-owners exist along with thé first 
plaintiff to claim title to the property The evı- 
dence onrecord does not make out clearly that the 
first plaintiff had a brother who was alive on the 
date ofsuit and that he was entitled to share in the 
property Viewing the said facts 1n the light of the 
failure of the defendants to raise the plea of non- 
Joinder of necessary parties, I hold that it 1s not 
proper for the court to non-suit the plamufís on 
the ground of non-joinder of necessary partes 

The rulings cited by learned counsel for thé appel- 
lants that the plea of non-joinder of necessary 
parties can be raised at any stage would undoubt- 
edly apply to cases ın which its proved that there 
are other parties, who are necessary for proper 
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and complete adjudication of the questions, which 
arise before the court In this case, the presence of 
the brother of the first plaintiff is wholly unneces- 
sary for the purpose of adjudication of the ques- 
non as between the plaintiffs on the one hand and 
the defendants on the other Hence, I reject the 
contention put forward by learned counsel for the 
appellant 

21 The next question relates to adverse posses- 
sıon set up by the defendants lt 1s the case of the 
defendants that they had been continuously in 
possession for over forty years and they have pre- 
scribed title to the property byadverse possession 

The Supreme Court has held that possession for 
any number of twelve years will not by itself be 
sufficient to prove prescription of utle by adverse 
possession, unless ıt 18 established before court 
that possession was adverse (vide SK Kanm v 

Bibi Sakina, A I R 1964 S C 1254) The Supreme 
Court has pointed out that long possession 1s not 
necessarily adverse possession 

22. Theburden is clearly on the persons who set up 
adverse possession, after the advent of Limitation 
Act 36 of 1963 Under Art 65 of the said Limita- 
tion Act, the burden 1s on the persons who set up 
adverse possession to prove that they have pre- 
scribed title by adverse possession In this case, the 
defendants have not even proved possession for 
over twelve years The only person who has been 
examined on the side of the defendants 1s the 
second defendant He claims to be a lessee under 
the first defendant The only document to estab- 
lish the lease transaction in Ex B-10 dated 1 11 1958, 
which purports to be a ‘kurhagai agreement An 
objection was taken by the respondents that the 
documents 1s not admissible as ıt ıs unregistered 

Ido not think it necessary for me to consider that 
objection as 1t 1s clear from the evidence that 
Ex B-10 cannot be relied on by the defendants as 
its genuineness is very much in doubt DW1 
speaks about theleasedeed Ex B-10has admitted 
as follows 

“The 1st defendant cultivated directly from 1959 

For some years from 1959 he was himself cultivat- 
ing After cultivating for five years, he expressed 
his inability to continue and gave the lands to me 

I got the lease agreement written. Ex B- 10 Is not 
fabricated for the case * 

Theabove passage clearly shows that according to 
the second defendant, Ex B-10 came into exis- 
tence after the first defendant found it difficult for 
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him to continue the direct cultivation of the lands 
for a period of five years after 1959 That would 
take us to 1964 But Ex B-10 bears the date 1 11 1958 
The above passage itself shows that if the date 
mentioned 1n Ex B-10 is correct, 1t was not acted 
upon, as according to the admission of D W 1,the 
first defendant was himself directly culuvatıng 
from 1959 If, on the other hand, the date 1s not 
correct and the date should be only 1964 1n Ex B- 
10, there ıs no explanation for giving the date as 
1111958 Thus, Ex B-101s wholly unreliable, even 
on the evidence of DW 1 
23. There ıs yet another circumstance which casts 
a shadow ofsuspicion on the truth of Ex B-10 The 
defendants have produced a General Power of 
Attorney dated 24 8 1973 executed by the first 
defendant in favour of the second defendant It is 
marked as Ex B-2 It is stated in that document 
that the first defendant being employed in Banga- 
lore, ıs unable to cultivate his lands and maintain 
his house and, therefore, nominating the second 
defendant as his agent The document empowers 
the second defendant to institute all proceedings 
ın civil and criminal courts as may be necessary 
There 1s absolutely no reference whatever to the 
lease transaction under Ex B-10 If Ex B-10 is 
genuine, therc would have been a recital that the 
second defendant 1s already ın possession as a 
lessee pursuant to Ex B-10 A perusal of Ex B-2 
shows that the second defendant was never in 
possession of the lands prior to that date and his 
deposition that the lands were given to him for 
cultivation from 1964 1s absolutely false It1s quite 
- obvious that Ex B-2 has been brought into exis- 
tence only for the purpose of clarming rights in the 
sult properties and other properties and laying a 
foundation for litigation 
24. If Ex B-10 is eschewed from consideration, 
there 1s no other document to prove the lease 1n 
favour of the second defendant by the first defen- 
dant Reliance 1s placed upon Ex B-3 to show that 
the first defendant was paying kist from 1933 
onwards Ex B-3 1s a small note book containing 
entries from 2 1 1933 to 30 3 1960 But that docu- 
ment has not been proved by any person It 1s 
simply produced in court by D WI In cross- 
examination he is questioned about the docu- 
ment He admits that he does not know as to who 
wrote the entries in Ex B-3 Thus, Ex B-3 is of no 
use to the defendants There is the further admis- 
sion in evidence of D W 1 that whenall the partes 


The Madras Law Journal Reports 


[1992 


were living together, kıst was being paid jointly for 
all the lands including the lands of the defendants 
This admission would show that there was no 
question of any adverse claim on the part of the 
defendants as against the plaintiffs If there was a 
joint payment of kist for several lands together, 
the defendants cannot place any reliance on the 
kist receipts to show that they had exclusive pos- 
session of the lands adverse to the interest of the 
plaintiffs 

25. Ex B-6 series 1s another set of kist receipts 
ranging from 63 1962 to 1411975 There are 
eight receipts 1n a bunch The receipts do not 
make out that the second defendant or the first 
defendant paid the kist for the relevant years 
Onlyone receipt bears the name of the first defen- 
dant The evidence of D W 1 reads that the first 
defendant paid kist under Ex B-6 series In his 
deposition, he has stated that Ex B-6 series per- 
tain to 1386 faslı This is wholly 1ncorrect Only 
one receipt in Ex B-6 series could, if at all, come 
anywhere near 1386 faslı and ıt does not pertain to 
faslı 1386 Two of the receipts are for faslı 1371 
They do not bear any indication that the payments © 
were made by the first defendant or second defen- 
dant The receipts beanng dates 16.5 1966, 2 3 1967, 
6 3 1967 and 13 5 1967 mention the first defen- 
dant as the remitter The receipts bearing dates 
20 2 1974 and 14 1 1975 mention the name of the 
second defendant ın the first column None of 
those receipts will prove the possession of the 
defendants for a period of 12 years prior to suit 
26. The first defendant is admittedly related to the 
first plaintiff as her maternal uncie’s son Thus 
possession of the first defendant by itself will not 
be adverse to the first plaintiff There 1s no docu- 
ment on record to show that the first defendant 
ever claimed adverse title as against the first plain- 
uff Rehanceis placed upon the fact that the patta 
stood|in the name of the first defendant for quite 
along time The plaintiffs have produced Ex A-6, 
a copy of the order of the Revenue Divisional 
Officer, Ranipet Itis clear from Ex A-6 that patta 
was wrongly transferred in the name of the first 
defendant without any orders of the appropriate 
authority The Revenue Divisional Officer has 
pointed out in the said order that the karnam of 
the village effected transfer of registry presuming 
that the Deputy Tahsildar had accepted the rec- 
ommendations made by the village officers to 
transfer the patta in favour of the first defendant 
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It 1s also found that false information was fur- 
' nished by thevillage officers to the Deputy Tahsıl- 
dar and the same was not verified by hım It was 
held by the Revenue Divisional Officer that there 
was no order passed by the Deputy Tahsildar, 
Wallajah 1n P T R 60/83, dated 15 10 1973 as shown 
1n the adangals and other village records Hence, 
noreliance can be placed by the defendants on the 
issue of patta 1n the name of the first defendant 
27. Two patta books have been produced by the 
defendants and marked as Exs B-4 and B-5 They 
are only dated 5 12 1974 They cannot help the 
defendants to prove adverse possession or pre- 
scription of title The surt was filed on 1 12 1975 
The defendants must prove adverse possession at 
least from 1963 There is nothing on record that 
would show that the defendants were 1n posses- 
sion ofthe properties for over twelve years prior to 
suit and much less adversely claiming title ın them- 
selves as against the claim put forward by the 
plaıntıffs Hence, the plea of adverse possession 
has to be negatived * | 
28. Even on the question of adverse possession, 
the failure of the first defendant to file a written 
statement on his own and to examine himself as a 
witness to speak about his possession 1ssıgnıfıcant 
and the court 1s bound to draw an adverse infer- 
ence against the first defendant from the said 
arcumstance The second defendant has not proved 
that he came on the scene prior to 1973 I have 
already discussed the relevant evidence Hence, 
the burden is on the first defendant to prove his 
exclusive possession for the requisite period in 
order tosupporthis case ofadverse possession As 
he has failed to file a written statement and enter 
the witness box, I have no hesitation to hold that 
the plea of adverse possession by the defendants 
has not been made out 
29. The lower appellate court has come to the 
conclusion that the defendants have not estab- 
lished the plea of adverse possession The lower 
appellate court has drawn an inference that the 
first defendant came into the picture only in the 
year 1978 after Ex B-19 Ex B-19 is a statement 
showing the cases of absolute transfers in which 
neither of the parties has applied for change of 
registry for faslı 1383 No doubt, an inference 
cannot be drawn from Ex B-19 that the first defen- 
dant came on the scene only in 1973 But, Ex B-19 
shows that the first defendant, for the first ume, 
thought of having patta ın his name ın 1973 and 
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got it transferred in his name I have already 
referred to the fact that the said entry transferring 
patta in favour of the first defendant was 
unauthorised and there was no order by the Dep- 
uty Tahsildar directing such transfer as found by 
the Revenue Divisional Officer The other docu- 
ments produced by the defendants in the case do 
not prove their adverse possession for twelve years 
continuously prior to the filing of the suit Hence, 
the finding of the appellate judge that the defen- 
dants have not made out their plea of adverse 
possession has to be confirmed, though some part 
of his reasoning may not be fully correct 

30. Learned counsel for the appellants vehemently 
contended that the plaintiffs have miserably failed 
to prove the case set out in the plaint with regard 
to their continuous possession of the property 
after the death of Muthial Ammal Learned coun- 
sel drew my attention to the discussion found in 
the judgment of the trial court of the various 
documents produced by the plaintiffs and the 
rejection of the same by the trial court It was 
argued that the plaintiffs not having established 
their specific case set out 1n the plaint, are not 
entitled to get a decree in thesuit and that the trial 
court was right in dismissing the same There 1s no 
substance in this contention As pointed out 
already, the burden 1s heavily on the defendants to 
prove adverse possession and prescription of title 
As they have failed to establish the same, the 
plaintiffs are entitled to get a decree 

31. The question ofbenami, which was considered 
by the Court below, has not been argued before 
me Learned counsel for the appellants stated 
fairly that the plea ofbenami 1s not available to the 
appellants in view ofthe provisions of the Benami 
Transactions (Prohibition) Act, 1988 (Act No 45 
of 1988) 

32. In the circumstances, the second appeal has to 
failand it 1s dismissed There will, however, be no 
order as to costs 
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INTHE HIGH COURT OFJUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present:- KM Natarajan, J 
W P No 3445 of 1988 19th March, 1991 

M.Kannan Petitioner 
V 


The Director, Government (Cinchona) Depart- 
ment, Udhagamandalam, The Nilgiris 
Respondent 


Constitution of India (1950), 411226 - Whether wiit 
Jurisdiction can be invoked for getting refund of 
security deposu paid under a non-statutory contract, 
merely because the respondent happens to be an 
office of the State Government 

The writ petitioner was a successful tenderer for 
felling trees belonging to the Cinchona Depart- 
ment, Udhagamandalam The terms of the con- 
tract were reduced into writing and a security 
deposit was paid Petitioner did not complete the 
work within the time and on his application, time 
was extended Since the petitioner did not com- 
plete the work ınspıte of extension of time all 
contract works were stopped, Respondent issued 
notice dated 30 7 1986 calling upon petitioner to 
showcause why the loss caused by petitioner to the 
Government because of non-completion of work 
as per terms of contract should not be adjusted 
towards the security deposit and the earnest money 
deposit The petitioner, thereupon, filed the pres- 
ent writ petition for refund of the deposit 

Held - The question whether there is a breach of 
contract and whether petitioner 1s entitled. to 
refund as clarmed by him are all matters to be 
agitated 1n a competent civil court on a properly 
laid suit No writ can be issued under Art 226 of 
the Constitution of India to compel the respon- 
dent to refund security deposit and earnest money 
deposit On the mere fact that the respondent 
happens to bean officer ofthe State Government, 
ıt Is not open to the petitioner to invoke the writ 
jurisdiction [Pata 9] 
Cases referred to: 

Bareilly Development Authonty v Ajay Pal 
Singh, AIR 1989 SC 1076, Radhakrishna 
Agarwal v State of Bihar, AIR 1977 S C. 1496. 
(1977)3 SCR 249, Prem Bhat Parmar v Delhi 
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Development Authority, A IR 1980SC 738 (1980)2 
SCR 704, Dwisional Forest Officer v Bishwanath 
Tea Company Ltd., A I R. 1981S C 1368 (1981)3 
SCR 662, Lekharaj Sathiam Das v NM Shah, 
AIR 1966 S C 334, Banchhanidhi Rath v State 
of Onssa and others, AIR 1972 SC 843, Har 
Shankar and othersv The Deputy Excise and Taxa- 
tion Commıssıoner and others, (1975)3 S C R 254, 
State of Karnataka v Rameshwara Rice Mills, Thirtha- 
hall, AIR 1987 SC 1359, Union of India v 
Raman Iron Foundry, A I R. 1974 S C 1265 (1974)3 
SCR. 556, Kesoram Industries v Union of India, 
AIR 1977 Cal 459 

Petition under Art 226 of the Constitution of 
India, praying that 1n the circumstances stated 
therein, and ın the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
mandamus directing the respondent £o refund the 
various amounts held as secunty and earnest money 
deposits of the petitioner 

N S Nandakumar, for Petitioner 

M Muthappan, Government Advocate, for 
Respondent 

The Court made the following 

ORDER -Thiswrit petitionis filed under Art 226 
of the Constitution of India for issuance of a writ 
of mandamus directing the respondent, Govern- 
ment Cinchona Department, to refuhd the varı- 
ous amounts held as security and earnest money 
deposits of the petitioner and grant such further 
or other reliefs as deemed fit 

2. The case of the petitioner as disclosed from the 
affidavit filed in support of the petition are briefly 
as follows The petitioner 1s a forest contractor of 
Cinchona Department from 1974 In the year 
1978, he became the successful tenderer for 
felling and removal of tress ın Moyar, Hooker and 
Naduvattam Divisions of Cinchona Department, 
Udhagamandalam, The Nılgırıs All the contracts 
were awarded on 185 1978 (1) for felling and 
removal of silver oak trees etc, and supply of 
firewood to the Cinchona Department Accord- 
ing to the petitioner the completion of the con- 
tract in respect of Moyar Division Blocks XII-B, 
XII-b and XII-C was over ın March, 1982 For this 
contract, he has paid as security deposit a sum of 
Rs 34,872 covered under F D R No 56 of 1978 
issued by the Nedungadi Bank, Udhagamandalam 
Branch In the affidavit, he would give details of 
the various timber he removed and supplied to the 
department According to him, he removed the 


I] Kannan v The Director, Govt (Cinchona) Dept (Nataiajan, J ) 


timber excessively over and above the estimated 
quantity to the Department After a lapse of 4 
years, the respondent, namely, the Director of the 
Government Cinchona Department, issued the 
impugned proceedings dated 30 7 1986 wherein it 
was mentioned that the total loss to the Govern- 
ment because of non-completion of the work as 
per the agreement executed by the petitioner 1s 
Rs 22,840 25 and he has been asked to show cause 
within fifteen days as to why this amount should 
not be adjusted towards the security deposit of 
Rs 34,872 and the E M D of Rs 5,000 forfeited to 
Government due to non-fulfilment of the contrac- 
tual obligations as per the terms of contract It is 
submitted. by thc petitioner. that he filed 
W P No 12186 of 1983 for return of the security 
deposit covered under F D R No 546020 for sum 
of Rs 1,21,200 in respect of Block Nos XIII-A-41, 
XII-A-41, XII-B-45 and 64-65 comprised 1n Moyar 
Division The Director was directed to return the 
said deposit to the petitioner Since he failed to 
obey the same, Contempt Application No 55 of 
1986 was filed and thereafter the amount was 
refunded It 1s only in order to wreak vengeance, 
the Director issued the 1mpugned proceedings 
He disputed the allegation that he is liable for any 
amount by way of loss to the Government much 
less Rs 22,840 25 pertaining to the abovemen- 
uoned contract Though he issued a reply to the 
said show cause notice dated 307 1986 and 
demanded return of the deposit, the amount was 
not returned There was no reply to his represen- 
tation to the Minister for Forest He has set out 
the details of the security money and the earnest 
money deposited, 1n para 22 of the affidavit and 
prayed for issue of writ of mandamus directing the 
respondent to return the various amounts set out 
ın para 22 

3. The said petition 1s stoutly opposcd by the 
respondent and in the counter-affidavit filed by 
the respondent, the various allegations contained 
ın the affidavit are specifically denied and ıt was 
inter alia contended as follows The petitioner has 
been awarded contract works ın Moyar, Hooker 
and Naduvattam Divisions of Cinchona Depart- 
ment, Udhagamandalam, The Nılgırıs, and on 
18 5 1978 he was awarded the above three con- 
tracts under which he undertook the work, namely, 
(1) felling and removal ofsılver oak trees in timber 
form, and (2) supply of firewood to the Cinchona 
Department Subsequently, as per his request, he 
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has been permitted to remove silver oak poles, 
having 60cm girth and less at bottom end at Rs 3 
per RM Itis stated that the petitioner furnished 
security deposit of Rs 34,872 in respect of the 
contract work in Block Nos XII-B, XII-b, XII-c of 
the Government Cinchona Department As per 
clause 6(b) of the agreement executed by the peti- 
toner, he should remove all the quantities of the 
materials actually obtained from the allotted trees 
Further, as per agreement exccutcd by the peti- 
toner to the Department, for felling and removal 
of timber, he has to remit 80% of the value in 
advance for felling of standing crops and the con- 
tractor was permitted to remove the quantity for 
which he has made remittance in full The conten- 
tion of the petitioner that he has completed the 
contract work by March, 1982 1s not correct as he 
himself applied for extension of time periodically 
upto 31 12 1982 Even in his letter dated 12 7 1982, 
he admitted that the felled logs remaining in the 
field could not be removed and sought for exten- 
sion of time upto 31 1 1983 The respondent has 
set out the details as to how the loss was assessed 
in respect of each field. It is submitted that all the 
contract works were stopped with effect from 
2911983 as per Government Orders and the 
pending works are reviewed by the Government 
and orders were issued to take final action to 
recover the loss on each contract as per the terms 
of the agreement during 1986, since the Depart- 
ment has incurred heavy loss because of the non- 
compliance of the contract as per agreement exe- 
cuted by him 

4. It is further submitted that the petitioner has 
furnished a common E M D of Rs 5,000 for three 
contracts and has not furnished E M D of Rs 5,000 
for each of the three contracts and that he has 
made the false statement to mislead the court In 
respect of the security deposit of Rs 34,872 con- 
cerned in Block Nos XII-B, XII-b, XII-c of Moyar 
Division, the petitioner 1s not entitled to ask for 
refund of security deposit and EMD for the 
reasons stated in the show cause notice issued 1n 
the proceedings dated 30 7 1986 already referred 
to 

5. In respect of the security deposit of Rs 4,528, 
relatıng to Block II-A of Hooker Division, 1t 1s 
stated that the petitioner has fulfilled the contrac- 
tual obligations and the security deposit has been 
adjusted towards the security deposit of Rs 10,496 
required to be furnished by the petitioner in 
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respect of the contract awarded to him in Block 
No XII-A, 41, I, IJ and XII-B-54 etc, as per his 
request during April, 1980 The petitioner has 
suppressed the facts and has come forward with 
false claim This was brought to his notice of the 
petitioner through his advocate in the respon- 
dent’s letter dated 15 12 1985 In respect of the 
security deposit of Rs 7,389 furnished by the peti- 
toner for the contract awarded to him in Block 
No VII-Plot I, VII-42, IX (48) and VII-48 of 
Naduvattam Division, ıt has bcen refunded to him 
on 8 8 1980 and the said claim was also made with 
a view to approach this Court W P No 12186 of 
1983 1s for refund of security deposit in respect of 
contracts in Blocks XH-A-41, XII-B-54 and 1964- 
65 Eucalyptus Citriodora Area Thesaid proceed- 
ings have no relevance to this case and that it is not 
correct to allege that to wreak vengeance, the 
claim was made and in fact the claim of Rs 20,729 66 
is made towards the loss in each item to the 
Department as the petitioner had not fulfilled his 
contractual obligations The details of the loss 
have been worked out and settled down ın the 
proceedings as well as in the counter and the losses 
arc real facts based on the completion reports 
prepared by the plantation authorities who have 
supervised the exccution of works 

6. It ıs further stated that as per the agrecment 
executed by the petitioner, the security deposit 
has been furnished for the due fulfilment of the 
contract and since the petitioner has not duly 
fulfilled the contractual obligations, the security 
deposit has been retained to make good the loss 
sustained by the department Further, as per the 
terms of the agreement, the respondent ıs the final 
authority to assess and recover the loss from the 
security deposit held by the department As per 
Clause 6(a) of the agreement executed with the 
Department, the peutoncr has to stake the fire- 
wood in one metre billets for taking measure- 
ment The petitioner has not staked the firewood 
as required in the agreement and supplied to the 
department On the other hand, he has allowed 
the firewood in the field scattered without hand- 
ing over to the department and the department 
has incurred heavy loss on account of the same It 
1s further submitted that the petitioner purposely 
delayed the execution of the work from 1978 to 
1982 by asking extension of ume nine times from 
July, 1978 and each time the petitioner’s work was 
reviewed and extension of time was granted only 
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with fines It 1s clear that the petitioner did not 
fulfil the contractual obligations within the stipu- 
lated time and the same was extended upto 
December, 1982 As such, the contention that the 
performance was never found fault with 1s false 
and 1s without basis The details of the various 
security deposits and the carnest money deposits 
arcsctoutin thecounter-statementand itis stated 
that only the security deposit of Rs 34,872 00 in 
respect of contracts of Blocks Nos XII-B, X{I-b, 
XII-c is available for refund and a sum of 
Rs 22,840 25 is recoverable towards loss from the 
above security deposit. As such the amount to be 
refunded is only Rs 12,03175 and no other 
deposit ıs to be refunded to the petitioner It was 
finally submitted that the petitioner has not made 
out any case for any interim relief or for invoking 
the writ jurisdiction of this Court under Art 226 of 
the Constitution of India and consequently prayed 
for dismissal of the writ petition 

7. The question that arises for consideration ın 
this petition is whether the petitioners entitled to 
the relicf prayed for by invoking the writ jurisdic- 
tion of this court under Art 226 of the Constitu- 
tion of India 

8. It is not in dispute that the writ peutioner was 
the successful tenderer for felling and removal 
of the silver oak trces in Moyar, Hooker and 
Naduvattam Divisions of Cinchona Department, 
Udhagamandalam The terms and conditions of 
the contract were reduced into writing As per the 
terms of the agreement, the petitioner made secu- 
rity deposit ın Nedungadı Bank, Udhagamandalam, 
in respect of the contract for felling and removal of 
silver oak trees from Block Nos XII-B, XII-b, XII- 
c of Moyar Division [t ıs seen that tıme for com- 
pletion of the work was given upto July, 1978 But, 
hedid not complete the work within the time and 
on his applications, time was extended on more 
than nine occasions and for the last six occasions, 
fine was 1mposed ranging from Rs 500 to Rs 1,281 

According to the petitioner, he has completed the 
work as per the terms of the contract But, accord- 
ing to the respondent-department, since the peti- 
toner did not complete the work inspite of exten- 
Sion of time granted, all the contract works were 
stopped from 2911983 as per Government 
Orders The peutioner issued a notice through his 
lawyer on 19 11 1985 calling upon the respondent 
to refund the security deposit. The respondent 
issued a reply setting out in detail the loss 
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sustained by the department and asking him to pay 
thesame According to the respondent, the total 
loss to the Government because of the non-com- 
pletion of the work undertaken by him is 
Rs 22,840,25, and the petitioner has been asked as 
to why it should not beadjusted out of the security 
deposit amount of Rs.34,872 and E M D of Rs 5,000 
for the non-performance of the contract There- 
upon this writ peution was filed for refund of the 
security deposit Though the petitioner has asked 
[orrefund ofother amounts, the contention of the 
respondent is that those amounts have already 
been disbursed and it i$ also not disputed Now we 
are concerned only with the deposit of Rs 34,872 
covered by F D R No 56 of 1978 issued by the 
Nedungadi Bank, Udhagamandalam, in respect of 
Moyar Division Block Nos XII-B, XII-b, XII-C, 
and another sum of Rs 5,000 towards earnest money 
deposit In this connection, the learned Govern- 
ment Advocate appearing for the respondent 
submitted that since the relief prayed for 1s only ın 
pursuance of a contract betwcen the petitioner 
and the respondent, no writ can be issued and it is 
open to the petitioner to take appropriate pro- 
ccedings ıf there 1s any breach of contract pure and 
simple as alleged In this connection, he drew the 
attention of this court to various decisions of the 
Supreme Court In Bareilly Development Authority 
v Ajay Pal Singh, AIR 1989 SC 1076 Their 
Lordships of the Supreme Court have observed as 
follows 
“Theresa line of decisions where the contract 
entered into between the State and the persons 
aggrieved 1s non-statutory and purcly contrac- 
tual and the rights are governed only by the 
terms of the contract, no writ or order can be 
issued under Art 226 of the Constitution of 
India so as to compel the authorities to remedy 
a breach of contract pure and simple, 
Radhakııshna Agarwal v State of Bihar, A I R 
1977 SC 1496 (1977)3 SCR 249, Prem 
Bhat Parmar v Delhi Development Author uy, 
AIR 19808 C 738 (1980)2 S C R 704, Divi- 
sional Forest Officer v Bishwanath Tea Com- 
pany Lid, AIR. 1981 SC 1368 (1981) SCR 
662" 
In Divisional Forest Officer v Bishwanath Tea 
Company Ltd, AIR 1981 SC 1368 (1981)3 
SCR 662, it was held 
“Where a company tried to enforce through 
writ petition the right to remove timber 
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without the liability to pay royalty, 1t was held 
that the company was not enforcing its right 
under Rule 37 of the Assam Land and Reve- 
nueand Local Rates Regulation, but was seek- 
ing to enforce a contractual right under the 
specific terms of contract of lease agreed to 
between the company and the Government 
Such contractual right, therefore, could not be 
enforced in writ peution. Har Shankar and 
others v The Deputy Excise and Taxation 
Comnussionei and others, (1975)3 SCR 254 
AIR 1975 SC 1121, relied on” 
In substance, ıt was a suit for refund ofa royalty 
alleged to be unauthorisedly recovered and 
that could not be entertained 1n exercise of the 
writ jurisdiction " 

In Radhakııshna Agarwal and others v State of 

Bihar and others, AIR 1977 SC 1496 (1977)3 

S CR. 249, m respect of a contract of lease to collect 

andexploitsal-seeds from forest area, between the 

respondent-State and the appellant, it was held 
“The State acts purely ın its executive capacity 
and 1s bound by the obligations which dealings 
of the State with the individual citizens import 
into every transaction entered into ın exercise 
ofits constitutional powers, only at the time of 
entry into the field of consideration of persons 
with whom the Government could contract at 
all But, after the State or 11s agents have 
entered into the field of ordinary contract the 
relauons are no longer governed by the 
constitutional provisions but by the legally 
valid contract which determines rights and 
obligations of the parues inter se ” 

It was further held 
“The Patna High Court had very rightly 
divided the types of cases in which breaches of 
alleged obligation by the State or its agents can 
bc set up into three types (1) Where a peti- 
toner makes a grievance of breach of an obli- 
gation of the State in cases where on an assur- 
ance or representation of, the State, he has 
acted to his prejudice and detriment but the 
agreement 1s short of a contract within the 
meaning of Art 299 of the Constitution. (11) 
where the contract entered into betwcen the 
person aggrieved and the State is 1n exereisc of 
a statutory power under certain Act or Rules 
framed thereunder and the pcutioner alleges a 
breach on the part of the State, (11) Where the 
contract entered into between thc State and 
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the person aggrieved is non-statutory and purely 
contractual and the rights and liabilities of the 
parties are governed by the terms of the con- 
tract and the petitioner complains about breach 
of such contract by the State The High Court 
rightly held that the appellants' cases should 
be placed in the third category where questions 
of pure alleged breaches of contract are 
involved and that no writ or order can issue 
under Art 226 of the Constitution ın such cases 
to compel the authorities to remedy a breach 
of contract pure and simple " 
As already observed, that was a case to collect and 
exploit sal-seeds from forest area between the 
respondent-State and the appellant Clause (3) in 
the written contract executed in accordance with 
the provisions of Art 299 of the Constitution 
provided for the revision of the rate of royalty at 
the expiry ofevery three years in consultation with 
the lessee and was to be binding on the lessee 
Under Clause (4) of the lease, the lessee had to 
establish a factory within the State of Bihar for 
processing of sal-seeds and extraction of oil there- 
from within a period of five years from the date of 
the agreement, failing which the agreement itself 
was to terminate In 1974, the respondent State 
revised the rate of royalty payable by the appel- 
lants and after that, cancelled the lease by a letter 
dated 15th March, 1975 The writ petitions were 
filed challenging thesaid order Itis worthwhile to 
quote the observations of their Lordships at page 
257 
"Learned counsel contends that in the cases 
before us breaches of public duty are involved 
The submission made before us 1s that, when- 
ever a State or its agents or officers deal with 
the citizen, either when making a transaction 
or, after making it, acung in exercise of powers 
under the terms of contract between the par- 
ties, there 1s a dealing between the State and 
the citizen. which involves performance of 
“certain legal and public duties " If we were to 
accept this very wide proposition every case of 
abreach ofcontract by the State or its agents or 
us officers would call for interference under 
Art 226 of the Constitution We do not con- 
sider this to be a sound proposition at all ” 
Again, after considering various decisions of the 
Supreme Court, their Lordships have observed as 
follows 
“We do not think that any of these cases could 
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assist the appellants or is at all relevant None 
of these cases lays down that, when the State or 
the officer purport to operate within the con- 
tractual field and the only grievance of the 
citizen could be that the contract between the 
parties 1s broken by the action complained of, 
the appropriate remedy 1s by way of a petition 
under Art 226 of the Constitution and not an 
ordinary suit There is a formidable array of 
authority against such a proposition ” 
In Lekhia] Sathiam Das v NM Shah, AI R 1966 
S C 334 ar 337, Their Lordships have observed 
"In our opinion, any duty or obligation falling 
upona publicservant out ofa contract entered 
into by him as such public servant cannot be 
enforced by the machinery of a writ under 
Art 226 of the Consutution ” 
In Banchhanıdhı Rath v State of Orissa and others, 
AIR 19728 C 843, the Supreme Court held 
“Ifa rightis claimed in terms ofa contract such 
a right cannot be enforced in a writ petition ” 
InHa Shankar and others v The Deputy Excise and 
Taxation Commissione) and others, (1975)3S CR 
254 at 265, a Constitution Bench of the Supreme 
Court held 
“The appellants have displayed ingenuity in 
their search for invalidating circumstances but 
awrit petition Is not an appropriate remedy for 
impeaching contractual obligations ” 
In the instant case, ıt ıs not ın dispute that the 
transaction under which the peutioner asked for 
refund of security deposit 1s covered by a contract 
which 1s reduced into writing between the peti- 
tioner and the respondent with respect to felling 
ofsilver-oak trees and supply of firewood from the 
said trees to the respondent in response to the 
tender notification issued by the respondent It 
contains as many as 39 clauses Clause 17 runs as 
follows 
“Any delay on the part of the contractor, his 
agents or workers 1n commencement and con- 
clusion of the operation ın the said areas as 
provided for in these presents will render the 
contract liable to be terminated summarily 
without notice in which case the amounts paid 
already shall be liable to be forfeited to Gov- 
ernment Where the contractor so defaulted, 
the Director 1s free to have the operations ın 
arrears, carried out departmentally and/or by 
fixing fresh contract and/or entrustıng the work 
to other persons and the loss, 1f any, caused to 
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Government on account of the default of the 

contractor 1$ recoverable from the contrac- 

tor ” 
9. Thus it 1s seen that it 1s not a statutory contract, 
but on the other hand, it 1s a non-statutory oneand 
a contract, pure and simple between the respon- 
dent and the petitioner As observed by their 
Lordships ın Radhakrıshna Agarwal's case, A I R 
1977S C 1496 (1977)3 S.C R 249, on the mere 
fact that the respondent happens to be an officer 
of the State Government, it 1s not open to the 
petitioner to invoke writ jurisdiction of this court 
for getting the refund of thesecurity deposit which 
was admittedly paid 1n pursuance of the terms and 
conditions of the contract In this case the respon- 
dent contends that as per terms and conditions of 
the contract, the department suffered a loss to the 
extent of Rs 22,840 25 and as per the terms of the 
contract, the petitioner 1s not entitled to refund of 
the deposit without paying the said loss The 
questions whether the respondent has suffered a 
loss, whether there 1s any breach of contract and 
whether the petitioner 1s entitled to refund as 
clarmed by him are all matters to be agitated 1n a 
competent civil court on a properly laid suit The 
petitioner cannot circumvent the same merely 
because the contract i5 between the petitioner and 
therespondent, who happens to bea Government 
servant At no stretch ofımagınatıonıt can besad 
that ıt is a statutory contract The question whether 
the respondent 1s competent to assess the loss or 
notis also a matter to be agitated only in a compre- 
hensive suit while interpreting the terms and 
conditions of the agreement entered info between 
the petitioner and the respondent The respon- 
dent has set out ın detail as to how the Cinchona 
Department, Ootacamund, suffered loss in the 
counter statement as well as in the show cause 
notice issued to the petitioner In the circum- 
stances, I have no hesitation in holding, applying 
the ratio laid down in the above quoted decisions 
of the Supreme Court to the facts of this case, that 
since the relief prayed for in the petition namely 
refund of the security deposit, 1s 1n pursuance ofa 
valid contract entered into by the petitioner with 
the respondent, which determines the rights and 
obligations between the parties inter se, no writ or 
order can be issued under Art.226 of the Constitu- 
tion so as to compel the respondent to refund the 
security deposit and earnest money deposit as 
prayed for by the petitioner and it 1s open to the 
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petitioner to seek his remedy for breach of con- 
tract pure and simple. 

10. In the result, the writ petition fails and stands 
dismissed However, there will be no order as to 
costs. 

11. This petition having been posted on Wednes- 
day the 7th and Wednesday the 21st day of Novem- 
ber, 1990 for being mentioned in the presence of 
Mr N S Nandakumar, Advocate for the petitioner 
and of Mr M Muthappan, Government Advocate 
for the respondent and having stood over for 
consideration till this day, the court made the 
following Order: 

This matter was posted before this Court for being 
mentioned, on the letter dated 26 4 1990 given by 
the learned counsel for the petitioner mentioning 
that 1n the steno copy of the order in this case 
furnished to him it was found-that the judgments 
relied on behalf of the petitioner were not stated 
and that there is a small discrepancy ın the state- 
ment of facts The learned counsel for the peti- 
tonerrequests the court to consider the following 
decisions, namely, (1) unreported decision in 
M Kannan v The Duectoi, Government Cinchona 
Department, Ootacamund, The — Niguis, 
W P No 12186 of 1983 dated 441985, State of 
Kamnataka v Rameshwaia Rice Mills, Thn thahallt, 
AIR 1987 SC 1359, Union of India v Raman 
hon Foundry, AIR 1974 SC 1265 (1974)3 SCR 

556 and Kesoram Indusnies v Union of India, 
AIR 1977Cal 459 In W P No 12186 of 1983 the 
question whether the contract is a statutory or 
non-statutory has not been raised and 1t was not 
considered The said petition was allowed mainly 
on the ground that the respondent, the Director, 
Government Cinchona Department, Ootacamund, 
ıs not entitled to withhold the security deposit 
amount for adjusting towards the dues, if any, in 
respect of other contracts entered into by the 
petitioner and the respondent, since there was no 
clausein the agreement to thateffect As such, the 
respondentin that case was directed to refund the 
same Such question does not arise 1n this case and 
hence the said decision 1s not helpful to the peti- 
toner In State of Karnataka v Rameshwara Rice 
Mills, Thirthahath, A I R 1987 S C 1359, the ratio 
laid down was that “the powers of the State Gov- 
ernment under an agreement entered into by it 
with a private person providing for assessment of 
damages for breach of conditions of the agree- 
mentand recovery ofthe damages is confined only 
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to those cases where the breach of conditions 1S 
admitted or it ıs not disputed ” It was further held 
ın that case that “the terms of the clause do not 
afford scópe for a liberal construction being made 
regarding the powers of the officer of the State 
Government to adjudicate upon a disputed ques- 
tion of breach as well as to assess the damages 
arising from the breach Interests of justıce and 
equity require that where a party to a contract 
disputes the committing of any breach of condi- 
tions the adjudication should be by an ındepend- 
ent person or body and not by the other party to 
thecontract " It was further held that the recovery 
of damages as arrears of land revenue is 1n accor- 
dance with law That decision 1s also not relevant 
to the facts of this case, as in the instant case when 
the writ petitioner was served with the show cause 
notice, without giving any reply to the notice, has 
resorted to the legal action The petitioner should 
have sent a reply and put forth all his contentions 
to claim refund of the amount It 1s seen from the 
counter affidavit filed by the respondent that only 
the security deposit in respect of the contracts ın 
XII-B, XII-b and XII-c to the extent of Rs 12,031 75 
would be refunded to the petitioner out of the 
total security deposit of Rs 34,872 after recover- 
ing the loss of Rs 22,840 25 The only question 1s, 
whether the respondent is entitled to recover loss 
andıfso, whatis the extent That is a matter to be 
decided only if the petitioner gave a reply to the 
show cause notice and if1t ıs not accepted, then, he 
will haye to establish his right for enforcing the 
contract before the competent civil court. 

12. The decision ın Kesoram Industiies v Union of 
India, AIR 1977 Cal 459, ıs for the proposition 
that when a dispute has been raised in respect of 
cash allowance till such dispute ıs resolved by 
adjudication under the process of law, the Gov- 
ernment on its own cannot make adjustments of 
such payments against other funds of the company 
lyingwith it Thequestion ofadjusung theamount 
against other contracts does not arise 1n this case, 
sincethe writ petition was mainly dismissed on the 
ground that the contract ın question 1s Only a non- 
statutory one and it is a contract pure and simple 
between the respondent and the petitioner and ın 
respect of-any breach of contract, the remedy 1s 
only toapproach the cıvıl court and the petitioner 
1s not entitled to 1nvoke the writ jurisdiction rely- 
ıngon thedecision of the Supreme Court reported 
in Bareilly Development Authority v Ajay Pal Singh, 
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AIR. 1989 SC 1076, and the earlier other deci- 
sions of the Supreme Court which are referred to 
ın the said decision of the Supreme Court 

13. The decisión in Union of India v Raman Iron 
Foundry, AIR 1974 SC 1265 (1974)3 SCR 
556, was relied on for the proposition that the 
respondent herein has no right or authority to 
appropriate the amounts of other pending bills of 
the petitioner, ın or towards satisfaction of its 
claim for damages against the petitioner and the 
High Court is justified in issuing the interim 
injunction As already stated, the question of 
appropriating towards other contract or claims 
does not arise 1n this case The only question for 
consideration is, whether there 1s breach of con- 
tracton the part ofthe petitioner and whether the 
department is entitled to recover the loss of 
Rs 22,840 25 out of the total security deposit of 
Rs34,872 This ıs to be decided in a properly 
instituted suit by adducing necessary evidence 
This decision also 1s not helpful to the petitioner 
Hence, on a careful consideration of the above 
decisions, I am.of the view that the petitioner has 
not made out any case for review of the earlier 
order passed on 19 4 1990 and the earlier order 
will hold good 
BS Petition dismissed. 


IN THEHIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- Dr A S Anand, CJ and Raju, J 
W A Nos 855 to 857 0f 1988 11th December, 1990 


South Arcot Market Committee, Cuddalore by its 
Secretary and another . Appellants 
V 


The South Arcot District Co-operative Spinning 
Mills Ltd , Respondent 


Tamil Nadu Agricultural Produce Markets Act (XXIII 
of 1959), Sec 18(1) - Feeunder - If can be levied on 
agricultural produce the sale of which was com- 
pleted outside State of Tamil Nadu 

The respondent, the South Arcot District 
Co-operative Spinning Mills, has been engaged 1n 
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the manufacture of fine count yarn used in the 
Handloom Industry and effects supply of its prod- 
uct mainly to handloom weavers The only raw 
material required for the manufacture of fine count 
yarn 1s cotton and the respondent purchased the 
required cotton lint in the State as well as from 
various producers outside the State viz , the State 
of Maharashtra, Gujarat and Karnataka Some 
guantıty 1s also imported from foreign countries 

The 1st appellant, South Arcot Market Commıt- 
tee 15 empowered under Sec 18(1) of the Tamil 
Nadu Agricultural Produce Markets Act to levy a 
feeonany noufied agricultural produce bought or 
sold in the notified market area at a rate fixed 
therein On 23 4 1975, the appellant raised a demand 
against the respondent for a sum of Rs 48,898 20 
purporting to be the fee due under the Act in 
respect of the cotton lint purchased by the respon- 
dent from the producers outside the State of Tamil 
Nadu The respondent filed three writ petitions 
challenging the authority of the appellants to levy 
fees on cotton, the sale of which was completed ın 
Maharashtra A learned single Judge holding that 
the sales were completed in Maharashtra allowed 
the writ petitions In appeals, 

Held - Having regard to the conclusion that the 
sale was completed outside the State of Tamil 
Nadu, it should inevitably follow that the fee cannot 
be levied under Sec 18(1) of the Act and the rules 
made thereunder The dutiable event under the 
Act which only can besaid to attract liability to pay 
the fee being not bringing the notified product 
into the notified area but on account ofsuch goods 
being bought or sold 1n the notified market area’ 
which has been held to be conspicuously absent in 
the case on hand, the respondents are not liable to 
pay any fee in respect of such transactions con- 
cluded outside the State of Tamil Nadu and out- 
side the notified area The statute ın question has 
enacted a rebuttable presumption only in respect 
of goods leaving out of the noufied market area 
and not those coming into the market area The 
appellants have been conferred with the authority 
to levy the fee in question only on notified agricul- 
tural produce bought or sold 1n the notified mar- 
ket area and not those merely brought ınto such 
area The event of buying or selling unless 1s 
established to have occurred within the notified 
market area, there is no authority in the appel- 
lants to impose any levy of fee under Sec 18(1) of 
the Act [Para 12] 


Cases referred to: 

Carona Sahu Company (P) Ltd v State of Mahai- 
ashira, AIR 1966S C 1153 (1966)17S T C 348 
(1967)2 SCJ 48, P Mansınghka Ltd v 
IT Comnussione, AIR 1967S C 1626 66ITR 
159 (1967)21T J 522 (1967)2S CJ 620, British 
India Corporation Ltd v The Market Committee, 
Dhanwal, AIR 1983 SC 162 (1983)] SCC 
196, General Papers Ltd v Fakkn Mohideen & 
Brothers, (1958)] MLJ 294 AIR 1958 Mad 
489, Bad ipiasad v Stateof MP,AIR 19668 C 
586, General Papers Lid v Fakkir Mohideen, AIR 
1958 Mad 482 

Appeals under Clause 15 of the Letters Patent 
agaınst the Order of Padmanabhan, J, dated 
25 3 1983 and made in the exercise of the Special 
Orıgınal Jurisdiction of the High Court ın Writ 
Petition Nos 3684 of 1977, 5006 and 5007 of 1978 
respectively presented under Art 226 of the Con- 
stitution of India to issue writs of mandamus 
restraining 2nd respondent from making any 
demand of market levy against the petitioner ın 
respect of purchase of upcountry cotton lint, (1) 
pursuant to notice dated 14 9 1977 ın Ref No 281 
0f 1974 and 360 of 1977, for the period 1 6 1975 to 
30 6 1977, and for any other period, (2) restrain- 
ing the respondents herein from making any demand 
of market levy from the petitioner ın respect of” 
purchases of upcountry cotton pursuant to the 
proceedings of the 2nd respondent in Ref No 417 
0f1978, dated 26 8 1978 for the period 1 4 1977 to 
313 1978, and (3) restraınıng the respondents 
herein from demanding market levy ın respect of 
upcountry cotton lint pursuant to the notice of the 
2nd Respondent, dated 27 5 1977 1n Ref No 131 
and 281 of 1974, in regard to the period 1 4 197210 
31 8.1975 respectively 

B Lakshmınarayana Reddy, for Appellants 

Vyaya Narayanan, for Respondent 

The Order of the Court was made by 

Raju, J - These three writ appeals are dealt with 
together since common issues, both on facts and 
law, are involved for consideration The above 
appeals have been filed against the common order 
ofthe learned single Judge, dated 25 3 1983 made 
1n W P Nos 3684 of 1977, 5006 and 5007 of 1978 
which were disposed of along with a batch of 
similar cases 

2. Therespondent herein, which is a Co-operative 
Spinning Mills, started functioning from 15 8 1964 
and commenced commercial] production on 
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521966 The respondent has been engaged in the 
manufacture of fine count yarn used in Handloom 
Industry and effects supply ofits product mainly to 
handloom weavers which 1s the primary object of 
the respondent functioning under the provisions 
of Tamil Nadu Co-operative Societies Act and the 
Rules made thereunder. The only raw material 
required for the manufacture of fine count yarn 1s 
cotton and the respondent purchased the required 
cotton lint both from the local producers ın the 
Stateas wellas from various producers outside the 
State, vız, the State of Maharashtra, Gujarat and 
Karnataka A sizable quantity of their required 
raw materials 1s also 1mported from foreign coun- 
tries like Sudan, Russia erc, through the cotton 
Corporation of India The cotton lint purchased 
from other States is popularly known in commer- 
cial parlance as “upcountıy cotton lint ” 

3. The appellants are the authorities functioning 
under and concerned with the enforcement of the 
provisions of the Tamil Nadu Agricultural Pro- 
duce Markets Act, (Tamil Nadu Act XXIII of 
1959,) hereinafter referred to as the Act and the 
Rules made thereunder The said Act had been 
enacted to provide for the better regulation of 
buying and selling ofagrıcultural produce and the 
establishment and proper administration of mar- 
kets for agricultural produce in the State of Tamil 
Nadu with the avowed object of enabling the 
agricultural producer to secure a fair price for his 
produce and to regulate the buying and selling of 
commercial crops by providing suitable and regu- 
lated market by eliminating middlemen and bring- 
ıng face to face the producer and buyer so that they 
may meet on equal terms thereby eradicating the 
scope for exploitation ın dealings Under the 
provisions ofthe Act, the Government establishes 
a market committee for every notified area and 
the said authority 1s entrusted with the exercise of 
powers and obligations to perform the duties 
imposed under the provisions of the Act and the 
Rules made thereunder It may not be necessary to 
deal with in detail the provisions of the Act and the 
Rules made thereunder except to refer to Sec 18 
which 1s the provision empowering the market 
committee “to levy a fee on any notified agricul- 
tural produce bought or sold in the notified mar- 
ket area ata rate not exceeding forty-five paise and 
Subject to a minimum of twenty-five paise for 
every hundred rupees of the aggregate amount, 
for which the notified agricultural produce 1s bought 
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or sold whether for cash or for deferred payment 
or other valuable consideration " Explanation 1 
to the said section provides that for the purposes 
of the said provision “all notified agricultural 
produce taken out or proposed to be taken out of 
a notified market area shall, unless the contrary is 
proved, be presumed to be bought or sold within 
such area " It 1s worthwhile mentioning at this 
stage itself that the charge ıs on the event ofbuying 
or selling 1n the notified market area and a rebut- 
table presumption has been enacted to presume a 
notified agricultural produce which is taken out or 
proposed to be taken out of the notified market 
area to have been bought or sold within such area 

So far as the case on hand 1s concerned, there 1s no 
dispute that the cotton 1s a notified agricultural 
produce ın the market area ın question 

4. The respondent invoked the jurisdiction of this 
Court under Art 226 of the Constitution of India 
ın the following circumstances According to the 
respondent from the ınceptıon, they have been 
purchasing cotton both from the producers inside 
the State as well as from outside the State and 
from abroad, that though cotton was a notified 
produce in thearea from 1972 onwards, no fee was 
collected on the upcountry cotton lint purchased 
from an outside State Producer and from abroad 
till 1974 and on 9 8 1974 the second appellant for 
the first tıme required particulars from the rea- 
sonable regarding the cotton 1mported from abroad 
as well as purchased from other States for the 
period from 1 4 1972 onwards and consequently 
on 23 4 1975 raised a demand against the respon- 
dent for a sum of Rs 48,898 20 purporting to be 
the fee due under the provisions of the Act in 
respect ofcotton lint purchased by the respondent 
from the producers outside the State of Tamil 
Nadu The respondent questioned the authority 
oftheappellants and also made representations to 
the Government which after getting some reports 
from the first appellant behind the back of the 
respondent, appears to have passed an order on 
165 1977 that the payment of the Jevy to the 
market committee ın respect of purchases made 
outside the State of Tamil Nadu would depend 
upon the facts of the case Thereupon, the appel- 
lants appear to have instituted proceedings for 
prosecution invoking powers under Sec.18(1) read 
with Sec 25(a) and (b) of the Act which made the 
respondent to approach this Court with the writ 
petition in question The levy ın respect of the 
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transactions in question was challenged on several 
grounds involving interpretation of Sec 18 of the 
Act and also contentions based on Arts 301 and 
304 of the Constitution of India. It was also the 
contention of the respondent that the Market 
committees functioningin the places ofthe origin 
of the goods outside the State of Tamil Nadu 
have charged and collected the fee due under the 
respective Acts ın force in those States and that 
inspite of time sought for to produce the receipts 
to evidence such payment, the second appellant, 
without complying with the reasonable request of 
the respondent, rushed to the Court with criminal 
prosecution 

5. W P No 3684 of 1977 against which W A No 856 
of 1988 has been filed was for a mandamus 
restraining the second appellant from making any 
demand of market levy against the respondent in 
respect of purchase of upcountry cotton lint pur- 
suant to the notice dated 14 9 1977 for the period 
between 161975 and 3061977 Likewise, 
W P No 5006 of 1978 against which W A No 866 
of 1988 has been filed was for a writ of mandamus 
restraining the appellants from demanding mar- 
ket levy in respect of upcountry cotton pursuant to 
the notice dated 26 8 1978 for the period from 
141977 to 31 3 1978 WP No 5007 of 1978 against 
which W A No 857 of 1988 has been filed was for 
a writ Of mandamus to restrain the appellants 
from demanding market levy in respect of 
upcountry cotton lint pursuant to the notice dated 
2751977 for the period between 141972 to 
315 1975 

6. The first respondent has filed a counter affidavit 
and additional counter affidavit in W P No 3684 
of 1977 contending that the impugned levy of fee 
1S quite 1n accordance with the provisions of the 
Act and the Rules made thereunder, that the 
notified produce bought or sold within the noti- 
fied area was subject to levy irrespective of the 
origin of the goods, that the levy has been made 
onlyinrespect of purchase or sale made within the 
notified area and not on sales concluded outside 
the notified area, that since no fee has been levied 
or collected on the produce which is not sold or 
purchased within the notified market area, there 
was no illegality in levying the fee in question and 
that unless the respondent proves that thesale had 
taken place outside the market area, the notified 
agricultural produce is subject to levy of fee and 
there has been no violation of either the 
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provisions of Sec 18(1) of the Act or the provi- 
sions ofthe Constitution of India That apart even 
atthe time ofarguments before the learned single 
Judge, as could be scen from the judgment under 
appeal, the learned counsel for the appellant, 
apparently in line with the stand taken ın the 
counter affidavit, referred to the above, is said to 
have candidly stated “if the court comes to the 
conclusion that the sale transaction under which 
the petitioner purchased the upcountry cotton 
lınt took place ın the State of Maharashtra, then, 
no fee would be leviable under the Act against the 
petitioner on the upcountry cotton lint purchased 
by the petitioner" 

7 After considering the submissions of the learned 
counsel appearing on either side, the learned single 
Judgeallowed thewrit petition as prayed for hold- 
ıng that the sales in question took place in the 
State of Maharashtra where the property in the 
goods passed to the respondent and the fact that 
the respondent was to take delivery at Chidamba- 
ram after obtaining the railway receipt on pay- 
mentof money to the bankers could not in any way 
prevent the passing of the property on the date of 
the contract of sale at Maharashtra in view of the 
provisions of Sec 20 of the Sale of Goods Act, 
1930 At the same time, the learned single Judge 
repelled the submission of the respondent on the 
question of competency of the State legislature to 
provide for such a levy and held that the State 
Legislature had power to authorise the levy of fee 
under Entries 14 and 28 read with Entry 66 of List 
II of the Seventh Schedule to the Constitution of 
India The appellants, aggrieved against the same, 
have filed the above appeals 

8. Before us, Mr B Lakshminarayana Reddy, learned 
counsel appearing for the appellants submitted 
that the learned single Judge ought to have 
applied the provisions of Sec 22 of the Sale of 
Goods Act instead of Sec 20 and arrived at the 
conclusion that the sale of goods bought by the 
respondent was concluded only within the noti- 
fiedarea Thougha plea has been raised question- 
ing the legality of the action of the learned Judge 
entering into a decision on factual issues, while 
exercising Jurisdiction under Art 226 of the Con- 
stitution of India, ın our view, the same'has not 
been rightly pursued with the required effective- 
ness There was no dispute on the facts and circum- 
stances of the case about the nature of the deal- 
ings As could be seen from the order of the 
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learned single Judge, the relevant and the weighing, measuring, testing or doing some other 


required factual details were not in controversy 
and were almost admitted What remained to be 
done by the learned single Judge was only to arrive 
ata conclusion in the light of governing principles 
of law appropriate to the case on hand and the par- 
ties have also chosen to go into those controver- 
sies by making relevant submissions That being 
the position, we consider that no exception could 
be validly taken to either the legality or the propri- 
ety of the learned single Judge entering upon any 
adjudication of the issues regarding the situs of 
sale raised before him We see, therefore, no force 
in the hesitant submission in this regard which 
requires a reference to be merely reyected 

9. On the question as to whether the dutiable 
event under the Act, namely, buying or selling 
happened within the noufied area under the Act 
warranting the levy of fee, 1t has been contended 
on behalf of the appellants that in the light of the 
provisions contained in Sec 22 of the Sale of Goods 
Act, the sale should be considered to have been 
concluded only within the notified area 

Mr Vyayanarayanan, learned counsel appearing 
for the respondent reiterated the submissions made 
before and the reasoning of the-learned single 
Judge to plead that the order of the learned single 
Judge does not call for any interference Before 
proceeding with the consideration of the issue as 
to whether the nature of the transactions have to 
be determined ın the light of Sec 20 or 22 of the 
Sale of Goods Act, 1930, it is necessary to refer to 
certain common points of fact over which there 
was no controversy between parties either before 
the learned single Judge or before us 

10. The fact thaton the dateon which the contract 
with regard to sale of the upcountry cotton was 
entered into between the respondent and his vendor 
at Maharashtra, the upcountry cotton lint was in 
the State of Maharashtra and that the said com- 
modity constituted specific goods ın a deliverable 
state within the meaning of the Sale of Goods Act 
was beyond controversy Further, the sale note 
indicated the sale of the commodity as on the date 
of the document subject to certain conditions and 
the railway receipt was taken in the name of the 
respondent-purchaser as consignee and the goods 
were despatched to the respondent at their risk 
and not at the risk of the seller The price was 
already ascertained and determined and did 
not depend upon any subsequent activities like 


thing with reference to the ascertainment of the 
price thereby resulting 1n postponement of the 
transfer of property in the goods until such act or 
thing 1s done and the buyer had notice thereof In 
our view, the learned single Judge meticulously 
considered the issue with reference to the relevant 
and appropriate provisions of the Sale of Goods 
Act as the case law on the subject and arrived at a 
finding ın the following terms 
"Tt ıs therefore clear that Sec 22 will not be 
attracted unless the measurement, weighment, 
test or anyother act has to bedone by theseller 
for the purpose of ascertaining the price In 
this case the sâle note dated 4 2 1974 entered 
ınto by the petitioner with Jairamdas Bhahchand, 
has fixed the quantity, the quality, and the price 
for the cotton to besold It clearly shows that 
the property 1s ın a deliverable state Merely 
because ıt 1s stated that selection and weigh- 
ment will be at Mills will not prevent the 
property in the goods passing to the petitioner 
on the date of the contract of sale It is not 
stated and ıt could not be stated that the selec- 
uon and weighment at Mills have to be done 
for the purpose of determining the price, since 
the price has already been determined Similar 
is the case with regard to the contract of sale 
entered into by the petitioner with Rallis India 
Limited Clause 3 of the Special Terms merely 
States “Final weights and tares to be ascer- 
tained conjointly within three days of the arrı- 
val of the goods at Chidambaram claims for 
quality, weight and tare will not be valid unless 
made within 10 days from the arrival of the 
goods ” This condition also does not say that 
weights and tares to be ascertained by the seller 
for the purpose of determining the price The 
price, quality and quantity have already been 
fixed Therefore, clause 3 of the special terms 
and conditions 1S just for the purpose of the 
satisfaction of the buyer viz, the petitioner 
Merely because, ıt 1s stated that the final weights 
and tares have to be ascertained conjointly, it 
does not 1n any way lead to the 1nference that 
such ascertainment of weights and tares have 
to be made for the purpose of determining the 
price I, therefore, reject the contention that 
Sec 22 of the Sale of Goods Act is attracted to 
the facts of this case I have therefore no hesi- 
tation in holding that the property in the goods 
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passed to the buyer in the State of Maharash- 
tra The fact that the petitioner was to take 
delivery at Chidambaram after obtaining the 
railway receipt on payment of money to the 
bankers could not in any way prevent the pass- 
ıng ofthe property on the date of the contract 
for sale at Maharashtra " 
The learned single Judge to arrive at the said 
conclusion also found justification in certain 
admissions made in the counter affidavit as well as 
the communication dated 21 8 1979 
11. The learned counsel for the appellants sought 
to challenge the above conclusions of the learned 
single Judge by relying upon the decisions 
reported in M/s Carona Sahu Company (P) Ltd v 
State of Maharashn a, A.I R. 1966S C 1153 (1966)17 
S TC 348 (1967)28 CJ 48, P Mansinghka Ltd v 
I T Commissioner, A IR 19678 C 1626 66ITR 
159 (1967)2I TJ 522 (1967)2 S CJ 620, British 
India Corporation Ltd v The Market Committee, 
Dhanwal,A IR 1983S C 162 (1983)1 S C C 196 
and General Papers Ltd v Fakku Mohideen and 
Brothers, (1958)1 MLJ 294 AIR 1958 Mad 
489 The learned counsel for the respondent 
referred to the decisions considered by the learned 
single Judge ın his order under appeal The deci- 
sion ın Carona Sahu Company's case, A IR 1966 
SC 1153 (1966)77S TC 348 (1967)28 CJ 48, 
has no relevance to the case on hand, since it 
considered a case relating to a contract for sale of 
unascertained goods and the scope of Sec 23 and 
25 of the Sale of Goods Act The decision in 
P Manainghka Ltd. case, A I R 1967S C 1626 66 
ITR 159 (1967)21TJ 522 (1967)2 S CJ 620, 
though dealt with the question of situs of sale, in 
determining the question of liability of tax under 
the Income Tax Act, 1922 and the Part B States 
(Taxation Concession) Order, 1960, turned upon 
the peculiar facts and circumstances of the case 
where the goods were despatched consigned to 
self by the seller and the seller was found to reserve 
to himself and retain the right of disposal so as to 
prevent the property passing to the purchaser 
The decision in British India Corporation Ltd case, 
AIR 1983 SC 162 (1983)1 SCC 196, also 
turned on the specif.c provision contained in Rule 
29(7) which deemed certain transactions to have 
been bought or sold ın a notified market area and 
there is no such plea ın the case on hand either 
before the learned single Judge or before us 
The decision of a Division Bench of this Court 
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reported in Gene al Papers Lid v Fakku Mohideen, 
AIR 1968 Mad 482, 1s also one relating to the 
transfer of property 1s unascertained goods and 
with reference to the scope of Sec 23 of the Sale of 
Goods Act for purposes of Sec 20(e) of the Code 
of Cıvıl Procedure 1908 in determining the terri- 
torial jurisdiction of Courts On the other hand, 
we are of the view that the decisions considered 
by the learned single Judge including the one 
reported in Badripiasad v State of MP, AIR 
1966 S C 586, were the relevant and appropriate 
one for thecase on hand and thecorrect legal prin- 
ciples have been applied to the facts of the case by 
the learned single Judge in arriving at a conclusion 
on the situs of the sale 1n question by applying the 
provisions of Sec 20 of the Sale of Goods Act On 
a careful consideration of the materials placed 
before us, we are of the view that the findings of the 
learned single Judge were not only appropriate 
but unexceptionable and recorded correctly and 
we have not been persuaded to come to any differ- 
ent conclusion than the one arrived at by the 
learned single Judge on the indisputable factual 
position 1n the present case We, therefore, see 
nothing wrong in the said findings warrantıng our 
interference 

12. Having regard to the conclusion of ours that 
thesale was completed outside the State of Tamil 
Nadu, it should inevitably follow that the fee cannot 
be levied under Sec 18(1) of the Act and the rules 
made thereunder The dutiable event under the 
Actwhich onlycan besaid to attract liability to pay 
the fee being not bringing the notified Product 
into the notified area but on accountofsuch goods 
being “bought or sold in the notified market area ” 
which has been held to be conspicuously absent in 
the case on hand, the respondents are not liable to 
pay any fee in respect of such transactions con- 
cluded outside the State of Tamil Nadu and out- 
side the notified area- The statute ın question has 
enacted a rebuttable presumption only ın respect 
of goods leaving out of the notified market areas 
and not those coming into the market area The 
appellants have been conferred with the authority 
to levy the fee in question only on notified agricul- 
tural produce bought or sold in the noufied mar- 
ket area and not those merely brought into such 
area The event of buying or selling, unless 1s 
established to have occurred within the notified 
market area, there is no authority 1n the appel- 
lants to 1mpose any levy of fee under Sec 18(1) of 
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the Act Thatapartin the present case, the respon- 
dent specifically pleaded that having regard to the 
fact that thesales or purchases wereeffected in the 
Stateof Maharashtra, the relevant duty due under. 
thesımılar enactment in force ın Maharashtra has 
been paid to the Market Committee of the said 
area and given sufficient time the records and 
receipts may be produced by them This position 
was never disputed in the counter affidavit and the 
same was not also ın issue before the learned 
single Judge and consequently we find no error 1n 
the order of thelearned single Judge allowing the 
writ petitions 

13. For what all has been stated above, we see no 
reason to interfere with the order of the learned 
single Judge The writ appeals fail and are dis- 
missed But the circumstances, there will be no 
Order as to costs 
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Appeals dismissed. 


INTHEHIGH COURTOFJUDICATURE AT 
MADRAS. 


Present:- Srinivasan, J 


CR P No 1623 of 1991 26th August, 1991 

Smt.Ayyammal Petitioner 
v 

Vellappa Gounder Respondent 


Cıvıl Procedure Code (V of 1908), Sec 115 and O 9, 
Rule9- Suitdismissedfoi default - Application to set 
aside - Delay of 104 days in filing - Condonation - 
When justified - High Court's power to interfere in 
revision with exercise of discretion by lower court 

It ıs clearly pointed out 1n Arukkaniammal v 
Gurusamy, 100 L W 707, that the power of the 
court to set aside the Order has to be exercised 
judicially Unless sufficient cause 1s shown for 
non-appearance on the date on which the suit 1S 
fixed for hearing, there will be no Jurisdiction or 
justification for the trial court to set aside the ex 
parte decree This principle will apply to the 
Orders of dismissal for default also It that prin- 
cipleis applied, the court below has to jurisdiction 
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to condone the delay of 104 days 1n seeking to set 
aside the order of dismissal for default The court 
below completely 1gnored the provisions of O 9, 
Rule 9, CP C , and proceeded to dispose of the 
application before 1t on wrong notions of prin- 
ciples of justice When the court below overlooks 
the express provision of law by which it 1s bound, 
the High Court is certainly enutled to interfere 
under Sec 115, C.P C (Para 8] 
Cases referred to: 
Mathı Ammal v Ayam and anotha, (1975)2 ML J 
384, John Singh v Sukh Pal Singh, (1990)1 LW 
534at541, Arukkaniammalv Gurusamy, 100L W - 
707 
Petition under Sec 115 of Act V of 1908, praying 
the High Court to revise the order of the Court of 
the District Munsif, Tiruppur dated 13 3.1991 and 
made in I A No 398 of 1990 1n O S No 35 of 1984 
K.Mohanıam, for Petitioner 
A K.Kumaraswamy, for Respondent. 
The Court made the following 
ORDER - This revision petition 1s directed against 
the order, condoning the delay of 104 days in 
seeking to set aside the order of dismissal for 
default made in a suit 
2. The respondent/petitioner filed OS No 35 of 
1984 for bare injunction It was posted rn the list 
for trial on 15 9 1989 As the respondent did not 
appear, 1t was dismissed for default An applica- 
uon was filed on 27 1 1990 to set aside the order of 
dismissal along with an application to condone 
the delay of 104 days in filing the same. In the 
affidavit filed 1n support of the application, the 
reason for the delay 1s given as follows 
“I submit that ın the month of June, I met an 
accident and my leg was broken and I was 
admitted ın the hospital and I was advised to 
take rest in bed for further six months Hence 
I was not 1n a position to meet my advocate to 
give proper instructions " 
The affidavit does not set out the year or the date, 
but it merely states that in June, the respondent is 
said to have met with an accident The only claim 
1n the affidavit 1s that his leg was broken This 1s 
denied in the counter statement filed in the trial 
court by the petitioner herein In the course of 
evidence, the respondent produced a medical 
certificate dated 17 1989 and two X-ray films, 
which are marked as Exs A-2 and A-3 The medi- 
cal practitioner who claims to have treated the 
respondent was examined as P W 2, who in his 
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evidence states that the respondent met with an 
accident in August, 1988 and that the X-ray films 
taken on 29 8 1988 disclose a fracture of the bone 
in the hip According to P W 2, he was in the 
hospital for two months and he was advised to take 
rest for six months thereafter 

3. Thus, the reasons mentioned, in, the affidavit 
filed by the respondent that the accident took 
placein June 19891s not correct Ifitis assumed to 
be June, 1988, there s no explanation as to why he 
did not take treatment ull August, 1988, and the 
period of six months was over even in February, 
1989 On the other hand, if it is assumed that the 
accident took place in June, 1989 that will not fit 
1n with the X-ray films marked as Exs A-2 and 
A-3 That case would be obviously false Hence, it 
ıs clear that the respondent has not chosen to 
place the correct facts before the court 1n the 
affidavit filed by hım According to the affidavit, 
the respondent’s leg was broken in the accident, 
but according to the medical practitioner and the 
X-ray films, ıt ıs a fracture of the bone in the hip 
and thereis noreference to any fracture in theleg 
Assuming that the respondent was in the hospital 
fortwo months, 1t will take us to October and if he 
was advised to take rest for six months thereafter, 
it will take us to April, 1989 The suit was posted 
only on 15 9 1989 for trial There is absolutely no 
explanation as to why the respondent was absent 
on 15 9 1989 when the suit was posted ın the list 
for trial The lower court has taken the view that 
the respondent has proved that he had suffered 
fracture in the hip 1n August 1988 and that he 
should be given an opportunity to proceed with 
the suit on merits and that is required in the 
interests of justice 

4. The court below was obviously carried away by 
sympathy. It had overlooked the provisions O 9, 
Rule9,C P C Under therule, the courtshould be 
satisfied that there was sufficient cause for non 
appearance of the plaintiff when the suit was 
called for hearing In this case, the question of 
satisfaction of the court as to what was sufficient 
cause does not arise, as no cause was mentioned 
by the respondent for his non-appearance in 
September, 1989 The evidence adduced by him 
would not take him beyond April, 1989 Even 
assuming that maximum ındulgence could be given 
to him on the basis of such evidence, there 15 no 
reasonas to why therespondent did not attend the 
court ın September, 1989 In the circumstances, 
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the court below is in error ın condoning the delay, 
without ascertaining whether there was sufficient 
cause for the non-appearance of the respondent 
on the date of trial Learned counsel for the 
respondent relied on the decision ın Mathi Ammal 
v Ayan and another, (1975)2M LJ 384, wherein, 
this court held as under 
“Sufficient cause” in Sec 5 of the Limitation 
Act should receive a liberal construction so as 
to advance substantial justice where no negli- 
gence or inaction or want of bona fide 1s ymput- 
able to the appellant ” 
5 In the present case, there 1s no reason given by 
the respondent in respect of his claim that he had 
sufficient cause for non-appearance on the date 
15 9 1989 Hence, the above said ruling will have 
no applicauon to the present case 
6. My attention 1s drawn to the observation of the 
Supreme CourtinJo/u: Singhv Sukhpal Singh and 
another, (1990)1 LW 534 at 541 The Supreme 
Court observed that the High Court will have 
jurisdiction to interfere under Sec 115, CP C, 
with the order of the lower court only (1) 1f the 
court had no jurisdiction to make the order 1t had 
made and (i) the court below had acted on a 
wrong approach of any provision of law and had 
committed an error which was material and may 
affect the decisions 
7.In the present case, the court below completely 
ignored the provisions of O 9, Rule 9, C P C, and 
proceeded to dispose of the application before it 
on wrong notions of principles of yusuce When 
the court below overlooks the express provision of 
law by which it 1s bound, this court 1s certainly 
entitled to interfere under under Sec 115, CP C 
The ruling of the Supreme Court is really against 
the respondent and not in his favour 
8. It is clearly pointed out ın Arukkanıammal v 
Guiusamy, 100 L W 707, that the power of the 
court to set aside the order has to be exercised 
Judicially Unless, sufficient cause 1s shown for 
non-appearance on the date on which the suit 1s 
fixed for hearing, there will be no jurisdiction or 
Justification for the trial court to set aside the ex 
parte decree This principle will apply to the or- 
ders of dismissal for default also If that principle 
1s applied, the court below has no jurisdiction to 
condone the delay of 104 days 1n seeking to set 
aside the order of dismissal for default 
9. In the result, the order of the court below 1s 
wholly unsustainable and it ıs hereby set aside 
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The Civil Revision Petition 1s allowed and 
I A No 390 of 1990 is dismissed However, there 
will be no order as to costs 


BS Petition allowed 


IN THE HIGH COURTOFJUDICATURE AT 
MADRAS. 


Present- Mislua and Janarthanam, JJ 


O S A No 94 of 1983 28th June, 1991 
S.D.Ponnuswamy Mudaliar Appellant 
v 

S.K.Somasundaram Respondent 


Succession Act (XXXIX of 1925), Sec 263 - Revo- 
cation of grant of Probate or Letters of Adnunisna- 
tion under - Just Cause’ for - Person having interest 
mpropery- Non-service ofnotice on - Is ajust cause 
- Conduct of propounder in probate proceedings 
suspicious - Probate proceedings shrouded in SUspi- 
cion - Couit cannot ignore non-service of notice 
even if person not served had knowledge about 
probate proceedings 

Held on facts - It ıs easy on the facts of the instant 
case to say that the respondent has undoubtedly 
some interest in the property which he claimed as 
purchaser from Rajeswarı and the heirs of 
Indıranı daughters of the testators It 1s possıble 
on the facts proved to accept that the appellant 
knew about the two sale deeds executed by Rajes- 
wari and the heirs of Indıranı respectively He, for 
‘the said reason was a person who ought to have 
been cited before the probate was granted On 
this basis, 1t could be reasonable to hold that 
there was a just cause to the respondent to seek 
revocation of the probate There may be truth in 
what the appellant says that the respondent had 
known about the probate proceedings and that he 
could have entered caveat A caveat is a step 
preliminary to the commencement of action The 
caveator by a caveat puts the court to caution that 
nothingshould be done in the proceeding without 
giving him an opportunity of raising any question 
arising 1n respect to the grant of probate This 
course was open to the respondent But then it is 
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conceded before the Court that one ofthe vendors 
of the respondent, namely Rajeswarı, besides others 
was one of the parties cited ın the petition for 
probate and she thus was entitled to a notice 
While all other persons cited gave consent affida- 
vits to the grant of probate, Rajeswarı was notone 
of them While the contest in the partition suit 
continued, the appellant removed the name of 


' Rajeswarı from the citation and thus deprived her 


ofany opportunity to object to the probate Rajes- 
wart had exercised her right of disposition of the 
property allegedly covered by the will only on the 
basis that there was no valid will ofany kindor that 
the properties were to go to the heirs and legal 
representatives of the testator 1n accordance with 
the law of intestate succession. Since Rajeswarı 
had been cited and Rajeswarı could raise all such 
objections which as the transferee from Rajes- 
warı, the respondent could, they could genuinely 
believe that the will will be contested and that the 
proceedings for probate would be contentions 
There was no need thus for the respondent to 
enter caveat so long as Rajeswarı was cited and he 
had reasons to believe that she could raise all such 
objections which he would or could raise More- 
over, ıt is easy on the one hand to suggest that the 
respondent knew about the probate proceedings 
and thus had the opportunity to enter caveat and 
question why did he not enter caveat ıf he had 
some genuine grounds to object to the grant of 
probate On theother hand, thesame would apply 
to the appellant why, having come to know about 
the transfer by Rajeswarı of her interest and heirs 
and legal representatives of Indirani their interest 
in the property, in favour ofthe respondent, he did 
not cite the respondent as a person interested In 
the natural course when Rajeswarı's name was 
removed, one could think of citing the transferee 
from Rajeswari in her place That, the appellant 
did notdo A just cause to seek revocation as held 
by the Courts will not be ignored if the propoun- 
der's conduct 1s suspicious. There were sufficient 
suspicion shrouding the probate proceedings by 
reason of removal of the name of Rajeswarı and 
not substituting ın her place the name of her 
transferee Hence the grant of probate has been 
nightly revoked by the court below 

[Paras 6, 7, 9 and 10] 
Cases referred to: 
Anil Behan Ghosh v Latika Bala Dassı, (1955)2 
MLI (SC)84 19055S CJ 578 (1955)2 SCR 
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( 
252 AİR 1955 $ C. 366 Sivagnanant v Sadananda 
Muddhar, (1978)) MLİ 164; G Shanmugham 
Chéityv Chinnammal, (1978)İ M LJ 496; Rajes- 
want Devi v. Haulal, AIR 1978 MP 201 1978 
MPLJ 432 
Appeal under Clause 15 of the Letters Patent 
against the Order of Maheswaran, J , dated 11.3.1983 
and made in the exercise of the Ordiriary Original 
Civil Jurisdiction of the High Court in Applica- 
uön No 4839 of 1982 in O P No 15 of 1982 etc 
P Veeraraghavan, for Appellant 
KP Gopalakrishnan, for Respondent. 
The Judgment of the Court was delivered by 
Mishra, J :- A learned single Judge of this Court 
has allowed an applieátion lor revocation of the 
probate in O P No 15 of 1982 gtant&d ifi favour of 
the appellant Hence the appeal under Clause 15 
of the Letters Patent of this Court 
2. One S T Subbaraya Mudaliar who died on 23rd 
August, 1978, executed a will with respect to his 
propertles including a property at Mallan Pon- 
nappa Mudali Street, Triplicane ii the city of 
Madras This property, according to the respoh- 
dent herein, belonged to one Sundara Mudaliar 
who had four sons, Manicka Mudalıar, Thanga- 
velu Mudaliar, Kuppuswamy Mudaliar, Kamatchi 
Mudalıar Manıcka Mudaliar died leaving behind 
his only son Loganatha Mudahar Thangavelii 
Mudaliar died leaving behind Doraisami Mudalıar 
Kuppuswamı Mudalıar died leaving the respon- 
dent hérein and Kamatchi Mudalıar died without 
any Issues 
3. Loganatha Mudaliar died leaving his only son 
Arumugha Mudaliar. Arumugha Mudalıar filed a 
suit for partition of his share in the Joint family 
property. It had so happened however that the 
property in Triplicane had been purchased by 
Subbaiaya Mudaliar in Court auction Arumugha 
attacked the court auction purchase and obtained 
a preliminary decree setting aside the court auc- 
ton sale and directing Subbaraya Mudalıar to pay 
a sum of Rs 3,092 It was alleged that Subbaraya 
Mudalıar paid the amount He however died leav- 
ıng his three sons and six daughters, one daughter 
pre-deceasıng hım Subbaraya Mudaliar took 
possession of the property in May, 1981 The 
respondent herein, it 1s claimed, purchased 1/8th 
share in the property from one of the daughters of 
Subbaraya Mudaliar, namely Rajeswarı, for a 
consideration of Rs 4,000 and another 1/8th share 
fora consideration of Rs 3,000 from the legal heirs 
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of Indirani He filed a suit in O S N6.906 of 1980 
on the file of the City Civil Court, Madras, for 
partition and separate possession of 1/4th share in 
the property. He however came to knowin thesaid 
proceeding that a will was probated on 18 2 1982 
Alleging that the appellant herein was well aware 
ofthe fact that he (the respondent) had purchased 
1/4th share in the property and that he was delib- 
erately not cited as one of the persons interested 1n 
the property by the appellant herein in the applı- 
catiOn for grant of probate the respondent herein 
moved the coürt fot revocation of the probate 

4. In this application, tlie respondent stated that 
Rajeswarı, daughter of Subbâraya Mudaliar and 
the husband of Indiran for himself atid on behalf 
of his minor son transferred Rajeswari's 1/8th 
shateih the property bearing door No 75, Mallan 
Ponnüppa Mudalı Street, for a consideration of 
Rs 4,0000n7 12 1970 afd Indıranı's 1/8th share in 
the property on 21 12 1979 for a sum of Rs 3,000 
He thereafter filed the suit in O S No 906 of 1980 
on the file of the IX Assistant Judge, City Civil 
Court, Madras, for partition and separate posses- 
sion He impleaded all the heirs of Subbaraya 
Mudaliar as deféndants They took the defence 
that their father had executed a will and that 
application for grant of probaté had already been 
filed by theappellant herein Itis thenstated in the 
petition, “The said suit came up on the list for trial 
on 16 12 1982 and the examination of the appli- 
cant was over ön 17 12.1982 It ıs only on that day, 
suddenly without notice a probated will was sought 
to be marked in the suit It ıs only at that ume I 
came to know that a will in respect of the premises 
No 75, Mallan Ponnappa Mudali Street was pro- 
bated by this Hon’ble Court ea parte in the above 
OP on 1321982" Itis noteworthy to mention 
here that the heirs of the late Subbaraya Mudaliar 
who derive benefit from the alleged will said to 
have been executed by late Subbaraya Mudaliar 
have not whispered even in all proceedings 
regarding the probate of the will The very same 
counsel who 1s conducung case for the heirs of 
Subbaraya Mudalıar ıs the counsel who filed the 
above O P for probate and who is aware of that I 
have purchased the substantial portion of the 
property covered in the alleged will said to have 
been executed The petitioner Ponnuswamy 
Mudalıar and also the heirs of the late Subbaraya 
Mudaliar are all quite alive to the fact that I have 
purchased 1/4th share of the property Inm this 
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regard a notice was already issued through my 
counsel to the executor, the petitioner in the 
above OP and the other heirs of Subbaraya 
Mudaliar that I have purchased the valuable 1/4th 
share of the property for valuable consideration 
and attacking the alleged will said to have been 
executed by Subbaraya Mudaliar All the persons 
including the petitioner in the above O P received 
the notice and replied through their counsel on 
109 1990 In the same notices, I also demanded a 
copy of the alleged will which was not complied 
with Right from the beginning Iwas attackingand 
challenging the alleged will said to have been 
executed by late Subbaraya Mudalıar as a rank 
forgery and not valid ın law — Suppressing all 
these facts and without making me asa party in the 
above O P the petitioner has snatched away an ex 
parte order of probate from this Hon'ble Court by 
misguiding this Hon’ble Court =” 

5 It 15 not necessary to take notice of the details 
stated in the objections and rejoinders filed on 
behalf of the appellant, for, this has not been 
disputed before us that the respondent herein had 
not been Cited ın the probate application as a 
person interested in the property It 1s however 
clear that the appellant in his application for 
probate cited all the sons and daughters of Subba- 
raya Mudaliar including Rayeswan While all other 
heirs cited ın the petition filed consent affidavits 
accepting the genuineness of the will, Rajeswarı 
did not do so Before however the probate was 
granted, Rajeswarı's name was excluded from the 
citation No notice thus was ever issued to her 

She, of course, in the meanwhile had transferred 
her interest, 1f the clarm of purchase of her 1/8th 
interest 1n the property by the respondent herein 
1S correct, before her name was removed from the 
citation 

6. The disposition of one's estate by a testamentis 
arule that applies to succession to the property of 
a Hindu when the will 1s found written, whether 
registered or not, and àttested by witness Indian 
Succession Act takes care of the applications for 
probate or letters of administration with the will 
annexed and the contents thereof stating fully the 
time of the testator's death, that the writing 
annexed was his last will and testament that 1t was 
duly executed etc The Court which is empowered 


to grant probate or the letters of administration 


however has to issue citation before the grant of 
administration calling on the next of kin to accept 


orrefuse However, 1f all condition 
due execution 1s proved and the 
nesses corroborate, probate of lett 
stration 1s granted Sec 263 of the 
states 
“263 Revocation or annulment. 
The grant of probate or Letters c 
tion may be revoked or annulled 
Explanation Just cause shall t 
exist, where-- 
(a) the proceeding to obtain tl 
defective 1n substance, or 
(b) the grant was obtained fri 
making a false suggestion, or | 
from the Courtsomething mater 
Or 
(c) the grant was obtained by 
untrue allegatıon ofa fact essent 
law to justify the grant though s 
was made ın ignorance or inadv 
(d) the grant has become useless 
tive through circumstances, or 
(e) the person to whom the grant 
wilfully and without reasonable 
to exhibit an inventory or acco 
dance with the provisions of CI 
this Part, or has exhibited undei 
an inventory or account which | 
material respect ” 
One of the illustrations of just cau: 
tion or annulmentis, “the grant was: 
citing parties who ought to have be: 
In Anil Behan Ghoshy Latika Balal 
M.LJ (SC) 84 1955SCT 578 (i 
252 AIR 1955 S C 566, it has been 
Supreme Court 
“The omission to issue citation 
who should have been apprised c 
proceedings may well be ina n 
ground by itself for revocation of! 
this 15 not an absolute right ir 
other considerations arising froi 
facts of a case The law has vesi 
discretion in the court to revoke: 
the court may have puma fact 
believe that 1t was necessary to 
proved afresh ın the presence : 
parties But ın the present case 
sausfied ın all the circumstance 
that just cause within the meanu 
had been made out " 


t 
« of this Court in Srvagnanam v 
tdahar, (1978)1 M LJ 164, a Divi- 
; taken notice of this provision and 
ient of the Supreme Court tostate 
e words 
of a probate may be revoked for a 
Just cause’ 1s explained in the body 
on itself The various clauses which 
2 expression ‘just cause’ provide 
for the court, whose assistance 1S 
evocation of a proper grant under 
revocation of a grant implies the 
:e earlier valid judicial order of a 
only there should be caution in 
» such a request but strict proof of 
ce of one or other of the circum- 
«merated in explanation to Sec 263 
«an Succession Act 1s necessary 
2 Court could accede to such 


yn should be for a just cause The 
1$ to the section also provide some 
o the Court as to when it could 
discretion to reverse a grant Illus- 
to Sec263 probably is the only 
ustration which has an impact on 
circumstances of this same Then 

a just cause which would enable the 
[evoke the grant We doubt ıt 1s 
al that a judgment mcm, should be 
din the presencc ofall parties inter- 
aver Slight such interest may be But 
1 axiomatic Each case has to be 
ıtsown merit Absence ofjust cause 
presumed on a prion considera- 


he same vein yet another Bench of 
'hanmugham Chetiyv Clunnammal, 
T 496, has said 
sabsence ofa special citation ın pro- 
1 which probate ofa willis granted 1s 
> the parson to whom a citation has 
sued is otherwise aware of the pro- 
a ‘Just’ cause for revocation ” 
'd above by a Bench of this court is 
one stated by the Madhya Pradesh 
n Rajeswain Devi v Halal, AIR 
)) 1978 MPLJ 432 li has been 
n the said case that 
aiming issue of citation and its serv- 
how prima facie case for revocation 
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Theabsence ofcitations in a Casein which they 
are ordered but did not issue does not by itself 
constitute just cause for revocation of probate 
In cases where citation had not been ordered, 
the partly impugning the will on the ground of 
his non-citation must first show that he ought 
to have becn cited, before the burden of proof 
is shifted to the executor to ‘show that the 
defect in the proceedings was not one of sub- 
/ stances and that no just cause for revocation 
exists ” 
The Madhya Pradesh High Court has said ın the 
case cited above that absence or non-service of 
citation will not be a defect of substance so as to 
constitute a just cause under Sec 263 of the Act 
where non-cited party has knowledge of probate 
proceedings or where he is not prejudicially 
affected thereby 
6 It is easy thus on the facts of the instant case to 
say that the respondent has undoubtedly some 
interest in the property which he claimed as pur- 
chaser from Rajeswari and the heirs of Indirani It 
is possible on the facts proved to accept that the 
appellant knew about the two sale deeds executed 
by Rajeswarı and the heirs of Indıranı respec- 
uvely He for the said reason was a person who 
ought to have been cited before the probate was 
granted 
7 On this thesis 1t would be reasonable to hold 
that there was a just cause to the respondent to 
scek revocation of the probate 
8 Learned counsel for thc appellant has however 
contended that the omission to issue a Citation to 
persons, as held by this court in the past as well as 
the Supreme Court, who should have been 
apprised of the probate procecdings may bea just 
cause, but alone will not be enough to efface or 
nullify the probate It will be necessary as held by 
this court as well as the Supreme Court to find that 
the respondent was unaware of the proceedings or 
that he had no opportunity to enter caveat and 
further that his absence 1n the proceedings has 
resulted ın some miscarriage of justice 
9. Learned counsel has heavily relied upon the fact 
that at the first opportunity in the suit for partı- 
tion, they pleaded the will and the respondent thus 
came to know about thewill He having thùs come 
to knowabout the will could always enter caveat or 
appear before the court to oppose the grant of 
probate There may be truth in what the appellant 
say that the respondent had known about the 
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probate proceedings and that he could have 
entered caveat A caveat 1s a step preliminary to 
thecommencement ofanyaction The caveator by 
a caveat puts the court to caution that nothing 
should be dohe in the proceeding without giving 
himan opportunity of raising any question arising 
in respect to the grant of probate This course was 
open to the respondent But then it is conceded 
before us that one of the vendors of the respon- 
dent, namely RaJeswari, besides others, was one of 
the parties cited in the petition and she thus was 
entitled to a notice While all other persons cited 
gave consent affidavits to the grant of probate, 
Rajeswarı was notonc ofthem While the contest 
ın the partition suit continued the appellant 
removed the name of Rajeswarı from the citation 
and thus deprived her ofany opportunity to object 
to the probate Rajeswari had exercised her right 
of disposition of the property allegedly covered by 
the will only on the basis that there was no valid 
willof any kind or that the properties were to go to 
the heirs and legal representatives of the testator 
ın accordance with law of intestate succession 

Since Rajeswari had been cited and Rajeswarı 
could raise all such objections which as the trans- 
fcree from Rajeswarı the respondent could, they 
could genuinely believe that the will will be con- 
tested and the proceedings for probate would 
be contenuous There was no need thus for the 
respondent to enter caveat so long as Rajeswarı 
was cited and he had reasons to believe that she 
would raise all such objections which he would/ 
could raise Moreover, ıt 1s easy on the one hand to 
suggest that the respondent knew about the pro- 
bate proceedings and thus had the opportunity to 
enter caveat and question why did he not enter 
caveat ifhe had some genuine grounds to object to 
the grant of probate On the other hand, the same 
would apply to the appellant why having come to 


know about the transfer by Rajeswarı of her ınter-, 


est n favour of the respondent and heirs and legal 
representatives of [ndirani, their interest ın the 
property ın favour of the respondent, he did not 
cite the respondent as a person interested In a 
natural course when Rajeswarı's name was 
removed one could think of citing the transferee 
from Rajeswarı in her place That the appelJant 
did not do A just cause to seek revocation as held 
by the courts will not be ignored ıf the propoun- 
der's conduct is suspicious We find sufficient 
suspicion shrouding the probate proceeding for 
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the reason of removal of the nam 
and not substituting ın her place t 
transferec 

10. Forthe reason aforesaid, we fin 
order of the learned single Judge 
revoked the grant of probate It 
party gets full opportunity and all: 
are décided ın accordance with l: 
merit in the appeal The appeal 
dismissed No costs 
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The Assistant Township Admın 
Department, Neyveli Lignıte 
Neyveli-1 and another 


(A) Public premises (Eviction oj 
Occupants) Act (XL of 1971), Se 
asked to vacate pi emises onietieme 
time to vacate, on compassionate gi 

be said to be in pexmussive occupat. 
necessary before taking proceedings 
The petitioner who was employed 

Purchase Manager in the Neyveli | 
ration was allotted a quarters whilt 
retired from service on 30 11 1989 
the rules ın force, he can retain tł 
four months from the date of receipt 
itself, the petitioner was informed 
arrange to vacate the quarters and 
allotting the quarters would be d 
been cancelled on 313 1990 On: 
the petitioner, he was allowed to rt 


ders upto 30 4 1990 As hedid not va 


30,4 1990, an order under Sec 5 
Premises (Eviction of Unauthoris« 
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Sadar anda ki 
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e jucz 
pene theled asking him to vacate the premises 
ee grant 127 1990 After unsuccessful repre- 


st cause, {© filed the present writ petition-chal- 
je D 


esezu - 
en n <yezioner has been allotjed a quarters 


-mdehires Service and he was asked to vacate 
uh Pr r Vhen the petitioner requested for 
“he Act. ASS granted on compassionate grounds 
affect Ci ggticn that the petitioner has been in 
Şi t, not-2Fauon cannot be accepted Suffi- 
sont d: tes Eeen given to the petitioner while 
pr P sicnto vacate the premises At least 
the ees enti! 1990, the petitioner should be 
eh c Inc unauthorised occupation Itis not 
before th EPİ the contention that the peti- 
uest” irrussive occupation and as such 
ROL contemplated under Central Act 
^ glustauo, [Para 6] 
terial $ of India (1950), Ait 226 - Delay 

ma y petition filed after a delay of one 


exercse -ts 
=, 'en not convincing - Petition can- 
| tratıcn (11), 8 


\ matezial WL 
| the fects ep. der in the case was passed on 


etitioner approached the High 
m o and fied writ Deni 
pot cn. [he court was not convinced 
fun given by the petitioner that he 
PEST ~ ientations to the Corporation to 
ested, ane premises The court therefore 
M dl galaın the writ petition on the 
EN > [Para 10] 
(C en if India (1950), Ait 226- Alterna- 
in Il | poner not exhausting 1emedy of 
^  . gncannot be entertained 
TI g çak nf (f| [ses (Eviction of Unauthorised 
7-9, XL of 1971, provides for an 
ap this Courl bttioner has not exhausted that 
re (197611 la Lion has to fail on that ground 


als “The met, [Para 11] 
Ca n 

Ja ag Ail [bn of naia, 1986 ANLI 783, 
Ha arate Office, AIR 1977 Dellu 
268 whEI 

Pet 226 of the Constitution of 
Ind in the circumstances stated 
the taffidavit filed therewith the 
Hig e pleased to issue a writ of 


purs calling for the records of 


COH. | [ 

the | in TA/SSI/E1/15500/89, dated 

22 ider Sec 5 of the Public Prem- 
inoring thesame and direct the 


respondents to permit the petitioner and the family 
to contınucın the occupation of the said premises 
C 30, Block No 9,J C Bose Road, Neyveli-1 South 
Arcot 1n the present rent 

C Ramakiishnan, for Petitioner 

The Court made the following 

ORDER - The petitioner challenges an order passed 
under Sec 5 of the Public Premises (Eviction of 
Unauthorised Occupants) Act, 1971 (Act XL of 
1971) on 22 6 1990, by which the petitioner was 
requested to surrender the quarters 1n which he 
was residing 

2. The petitioner was employed as Assistant Pur- 
chase Manager ın Neyveli Lignite Corporation 
and reured from service on 30 11 1989 after serv- 
ing the Corporation for 33 years While he was in 
service, he was allotted a quarters C 30, Block 
No 9, J C Bose Road, Neyveli and the petitioner 
has been living ın the quarters with his family 
The petitioner's eldest son is a qualified Noildar 
Attendant ın the Corporation and he has unde 
gone three years apprentice course in the Corpo- 
ration and he was appointed as an Industrial Worker, 
Grade I with effect from 1 1 1991 for a period of 
one vear Theother children of the petitioner are 
studying ın Neyveli It ıs alleged ın the affidavit 
that the petitioner has to necessarily stay ın Neyveli 
ull 1994 in view of his children prosecuting their 
studies 1n Neyveli and that one of the sons of the 
petitioner has become cligible for allotment of 
quarters on his getting married shortly By order 
dated 22 11 1989, the petitioner was relieved from 
his duty with effect from 30 11 1989and according 
to the,rules ın force, he can retain the quarters 
allotted to him fora maximum period of 4 months 
from the date of his relief from service till 31 3.1990 
The petitioner was informed on 22 11 1989 that 
he should arrange to vacate and surrender the 
quarters on thedue date positively Itis also stated 
that the order allottıng the quarters will be deemed 
to have been cancelled from that date, 7 e, 31 3 1990 
By an order dated 29 11 1989, the pensionary benefits 
were granted to the petitioner On 162 1990, the ~ 
petitioner has requested for continugnce of quar- 
ters upto 30 4 1990and his request for retention of 
the quarters was acceded to subject to payment of 
house rent and other charges 1n advance It was 
made clear to the petitioner that the quarters on 
any account should be arranged to be vacated and 
surrendered to the Department on or before the 
permitted period, : e, 30 4 1990 without fail On 
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22 6 1990, a nouce under Sec 5 of the Public Prem- 
ises (Eviction of Unauthorised Occupants) Act 
has been issued to the petitioner statıng that ın 
Form A notice dated 19 5 1990, the petitioner has 
been requested to surrender the quarters and that 
he has not surrendered the quarters, nor given 
proper reply with reference to Form A notice and 
the quarters should be vacated 1mmediately The 
petitioner was asked to vacate the premises on or 
before 12 7 1990 Thereafter, the petitioner started 
making representations on 11 7 1990 to the Gen- 
eral Manager for some more time to surrender the 
quarters However, by May, 1991, the petitioner 
started taking a stand that his son is entitled to an 
accommodation and the family has to reside there 
for the purpose of the education of the children 
The petitioner has also made a representation to 
the president of N L C Retired National Employ- 
ees’ Association It ıs alleged in the affidavit that 
he has is been continuing to occupy the premises by 
payihg: the stıpulated rent and in this case alone, 
the Corporation has shown a different attitude 
and has permitted retired employees to occupy 
the quarters on payment of stipulated rent Fur- 
ther, since he has made a representation on 11 7 1990 
and no reply has been received, he was under the 
impression that, that his request to continue the 
premuses will be considered It 1s stated ın the 
affidavit that the notices issued under Secs 4 and 5 
have become inoperative by efflux of time and are 
invalid, illegal and arbitrary In paragraph No 4 of 
the affidavit, about four names of the retired 
employees have been given who have been 
allowed to continue the premises even after retire- 
ment and that the petitioner alone has been dis- 
criminated The petitioner also alleges in the affi- 
davit that an order under Sec 5 is shown to have 
‘been passed on 22 6 1990, but by reason of the 
order not being executed for more than a year, ıt 
has become invalid and inexecutable The peti- 
toner alleges as if he has got a right to continue 
the premises 

3. Mr C Ramakrishnan, learned counsel for the 
petitioner contends that the petitioner has been in 
permissive possession of the premises and a prior 
notice 1s necessary before any proceedings are 


taken under the Public Premises (Eviction of 


Unauthorised Occupants) Act 1971 For this 
proposition, learned counsel relies upon the dect- 
sions reported ın Jamni Devi v Union of India, 
1986All L J 783, and also of the Delhi High Court 
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in HardwanLalv Estate Officer, AI R 1977 Delht 
268 Learned counsel contends that so faz es the 
peutioner has been permitted to continue, it has. 
to be taken that he is in permissive possession of 
the quarters so as not to attract the provisions of 
the Public Premises (Eviction Unauthorised. 
Occupants) Act 1971 Learned counsel further 
argues that the petitioner’s eldest son, being an. 
employee of the Corporation, 1s entitled to a 
quarters As such, the impugned order has got to 
be set aside, since the petitioner’s son is also 
residing with the petitioner The learned counsel 
further contends that similarly situate persons 
like the petitioner ze, retired employees are 
allowed to continue the premises and for no good 
reason, the petitioner alone had been singl2d out 
and has been asked to vacate the premises An 
allegation is made in the affidavit that the Corpo- 
ration 1$ resorting to this method for no better 
reason than the reason that he belongs to an 
inferior caste 

4. It is necessary toset out certain provisions of the 
Public Premises (Eviction of Unauthorised Occu- 
pants) Act (Central Act XL of 1971) for ths pur- 
pose of understanding the arguments of the Earned 
counsel for the petitioner Sub-sec (e) o? Sec 2 
defines public premises Sub-sec (g) of Sec 2 
defines unauthorised occupation Sec 4 talks issue 
of notice to show cause against an order Gf evic- 
tion Sec 5 spoke ofan order of eviction passed for 
unauthorised occupation Sec 9 provides for an 
appeal against the order of estate officer made in 
respect of any public premises under Sez5 or 
Sec 7 to an appellate authority 

5. In this case, it ıs not in dispute that th= peti- 
tioner retired from service on 30 11 1989 and on 
22 11 1989 itself, he has been given notice about 
the vacation of the quarters allotted to him. It 1s 
made clear in that notice that according to the 
rules, the petitioner 1s entitled to have the auar- 
ters for a maximum period of four montks only 
from the date of retirement of service Appar- 
ently, the petitioner made an applicatian for 
extension of time dated 16 2 1990 and by an order 
dated 3 3 1990, the petitioner has been given per- 
mission to retain the quarters till the closure of the 
academuc year 30 4 1990 subject to certain zondı- 
tions When the petitioner has not vacated the 
premises, Form A notice has been given as 
required in Sec 4 and that the petitione> kept 
quiet As such, Form B notice has been issued 
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tction The petitioner has been 
12 7 1990 Assuch, Iam notable 
ention of any provisions of the 
view, the procedure contem- 
let has been fully complied with 
| A notice issued clearly shows 
a the petitioner’s retirement on 
peen given permission to retain 
4.1990 on educational grounds 
loner i$ Still ın custody of the 
permitted period and so he has 
urrender the quarters 1mmedi- 
‘1 | the notice makes it clear that 

t been s; Petitioner is ın unauthorised 
ne premises The extension was 
P of the petitioner making a 
90 So, I am not able to agree 
unsel for the petitioner that the 
rmıssıve possession and prior 
y before action 1s taken under 
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ined on by the learned counsel 
o the facts of this case InJamni 
I| LJ 783, the Division Bench 
[igh Court was concerned with 
fi na, ton under Rule 155(1) and (2) 
'İl ad Internal Security of India 
lat case, the facts were, One 
||| allotted premises in Bama 
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ın 1955 and subsequently, the 
lated proceedings for eviction 
1e Public Premises (Eviction of 
upants) Act, 1971 and directed 
Singh to be evicted The order 
ec 5(1) of the Central Act 40 of 
that order, the petitioner 1n 
ippeal under Sec 9 before the 
questioned the order directing 
e appeal, the petitioner had 
isband had been given perma- 
then Commandant and thatin 
» he had built the disputed 
The learned District Judge, 
he issue in favour of the peti- 
‘and held that the petitioner’s 
illy been granted a licence on 
ame had been acted upto for 
anda half The District Court 
iat 1t operated as a revocable 
| ere was no evidence to show 
9 revoked This order of the 





District Judge had become final After it had 
become final, action has been taken under 
Defence and Internal Security of India Rules, 
1971 In those circumstances, the Division Bench 
held that when the order of the District Judge had 
become final in proceeding under Public Premises 
Act and that the petitioner was therein a licensee 
and 1s not in authorised occupation, no proceed- 
ing can be taken under Rule 155(1) and (2) on the 
ground that the petitioner in that case was in 
unauthorised occupation lam not able to see any 
comparison of facts with the case on hand The 
case before me 1s a clear case where the petitioner 
has been allotted a quarters while he was in service 
and he was asked to vacate the premises When the 
petitioner requested for some time, ıt was granted 
on compassionate grounds So, J am not able to 
accept the contentions that the petitioner has 
been 1n permissive occupation Sufficient notice 
has been given to the petitioner while granting 
extension, to vacate the premises At least after 
30 4 1990, the petitioner should be deemed to be 
in unauthorised occupation I am not able to 
accept the contention of the learned counsel for 
the petitioner that the petitioner is 1n permissive 
occupation and as such, eviction 1s not contem- 
plated under Central Act 40 of 1971 

7 So far as the other ground raised that the peti- 
tioner’s son isin the employment of the petitioner 
and he is entitled to an accommodation, that 1s a 
matter for the Corporation to decide whether to 
allot a premises to the petitioner's son or not and 
it depends upon the contingencies ın the Corpora- 
tion and the availability of quarters to be allotted 

Surely, ıt cannot be a ground to challenge the 
order passed by the authority concerned under 
Central Act 40 of 1971 

8. So also, the other ground raised by the peti- 
toner that he has been singled out and others are 
allowed to continue, is not convincing If any 
person 1s allowed to continue unauthorisedly or 
even granted permission unauthorisedly, he has 
got to be evicted under Act 40 of 1971 If any 
permission 1s granted to some other person, it 
Should be on some valid reasons It cannot be said 
all persons are similarly situated and facts differ 
when an authority grants permission to continue 
to occupy the premises by a particular person So, 
I am not convinced with. the argument of the 
learned counsel for the petitioner that the peti- 
tioner has been singled out 
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9. Ido not think, the decision reported 1n Hardwan 
Lalv Estate Officer, AIR 1977 Delhi 268, sup- 
ports the petitioner’s case It has been held 1n that 
case that a Government servant who 1s allotted a 
quarter, 15 nothing more than a licensee and the 
licence can be cancelled at any time In fact, this 
decision is against contention raised by the peti- 
toner 

10. Apart from that, the impugned order ın this 
case has been passed as early as 22 6 1990 and the 
petitioner has approached this Court after one 
year and has filed this writ petition only in July, 
1991 Iam not convinced with thereasons given by 
the petitioner that he has been making represen- 
tations to the Corporation to continue him in the 
premises. So, I am not inclined to entertain the 
writ petiton on the ground of laches also on the 
part of the petitioner ın approaching this Court 

11. That apart, the Act provides for an appeal and 
the petitioner has not exhausted that remedy So 
on the ground of laches and on thé ground of not 
availingofthealternative remedy, the petition has 
to fail apart from the reasons given by me supra 
There are no merits ın the suit petition Accord- 
ingly, 1t 15 dismissed 

12. Allegations are made in the affidavit about the 
Corporation allowing certain persons after retire- 
ment to occupy the quarters and that the peti- 
toner alone has beensingled out since he belongs 
to an inferior caste I am of the firm view that no 
Governmentservant or aservantofa Corporation 
has any right to be 1n possession after reurement 
Persons retiring have to vacate the premises 
accordingto therules, as the new incumbents have 
tocome inand join Iftherequestofthe petitioner 
1s allowed, the Government or Corporation as the 
case may be, will be put to unnecessary expendi- 
ture of building quarters for the existing employ- 
ees, at the same time allowing the retired employ- 
ees to continue further As has been held by the 
Delhi High Court, it 1s only a licence and as soon 
as thé Government servant or a Corporation ser- 
vant retires, he has to vacate the premises I do 
hope that the respondent Corporation will follow 
the same scale with regard to others also and see 
that no retired employee continues in the prem- 
ises of the Corporation unnecessarily so that a 
complamt of the present nature will not be 
repeated before this Court in future. 


\ 
BS Petition dismissed 
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IN THE HIGH COURT OF JULIC#TURE 
AT MADRAS. 


Present:- Nainar Sundaram ani 
Somasundaram, Ji. 
W A No 576 of 1990 . Uta July, 1997 


The District Educational Officer, Xashithurai at 


Marthandam and others .~4ppellan’s 
v 
K.Rajamma and others - Azpondents 


Tamil Nadu Recognised Private Scazc!; (Regulc -, 
tion) Act (XXIX of 1974), Sec 19 - Pri-ate Secor- 
dary School Scheme - Teachers in Fri-ate Secor- 
dary School entitled to be continued 15 zervice after 
completion of 58th year upto ó0rh vzar on 1e- 
employment basis - Entitled to incrermeu: and other 
benefits also during such 1e-employ-rzat, though 
they aie entitled to pension on the Eas.s of service 
upto the age of 58 years only [Para £] 
Appeal under Clause 15 of the Let.zrs Patert 
against the order of Srinivasan, J , da. ed 27 11 1989, 
and made in the exercise of the Specii Originzl 
Jurisdiction of the High Court in, WE.No 14109 
of 1988, presented under Art 226 0i Constit - 
tion of India t01ssuca writ of mandanz.s. directing 
the respondents to sanction the salazy ith incre- 
ment and other benefits to the pet_cicners after 
completion of their respective 58th year upto 
their respective 60th year and also 12 to the 31st 
May of the respective school year which the pet- 
tioners are legally entitled to 

A Fathimanathan, Government Acracate, for 
Appellants 

G S Thamby, for Respondents 

The Judgment of the Court was deirce-zd by 
Naınar Sundaram, J - The appellanis nı the writ 
appeal were the respondents in W P * 7.14109 cf 
1988 The respondents herein were tre petition 
ers ın that writ petition We are ref=rr-ng to th» 
parties as per the nomenclature ass gui to them 
in the writ petition 

2. The petitioners were 1n service .3 the trans- 
ferred territories of Kanyakumari dir crand the” 
had entered service ın the erstwhile Travancore- 
Cochin State, long prior to 31 10 1935 and the“ 
were ın service on that date Thair Jam 1s that 
they are entitled to the benefits cf the Private 
Secondary School Scheme waich is briefly 
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The Dist Education Offr v Rajamma (Naar Sundaram, J ) 


S S Scheme They came to this 
> W P No 14109 of 1988 putting 
ng prayer 
sons stated ın the accompanying 
prayed that this Hon'ble Court 
2d to issue a writ of mandamus or 
t, order or direction in the nature 
recting the respondents to sanc- 
y with increment and other bene- 
itioners after completion of their 
thyear, upto their respective 60th 
upto the 31st May of the respec- 
iyear, which the petitioners are 
2d, to pass such further or other 
s as this Hon’ble Court may deem 
"in the circumstances of this case 
istice 
to the petitioners continuing 
vey completed 60 years of age, 
here 1$ no controversy Equally 
that the petitioners are entitled 
£ basis of service upto the age of 
3 no dispute The learned single 
rehefs to the petitioners as 


elearned Government Advocate 
gh to admit that the communica- 
)5 1988 was passed pursuant to 
this Court Hence, I am of the 

petitioners are entitled to the 
for ın this writ petition Once a 
iven by the concerned authority 
oners shall be continued inserv- 
mpleted 60 years of age, they will 
ally entitled to salary and incre- 
y reure from service The ques- 
the petitioners are entitled to 
1€ basis of their service upto the 
ars does not arise because the 
ee that they are entitled to pension 
f their service upto the age of 58 
1e Tamil Nadu Recognised Pri- 
Regulation Act The reason 1s 
no provision for pension and 
3 S.Scheme. Similar position was 
the case of John Rose and I have 
?rted to paragraph 12 of 
069, dated 14.7.1987 It 1s there- 
ıt for pension purposes, service 
xen upto the age of 58 and the 
riod of service should be treated 





, 
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on re-employment basis The petitioners herein 

are in a similar position and they will be 

entitled to similar benefits." 
This writ appeal is directed against the order of the 
learned single Judge 
3. Mr A Fathimanathan, learned Government 
Advocate appearing for the respondents would 
submit that the petitioners could not claim emolu- 
ments which would exceed the pay drawn at the 
ume of retirement, though made up of pension 
admissible and the pay during re-employment On 
this basis the learned Government Advocate 
appearing for the respondents would say that the 
petitioners would not be entitled to increments 
during the period of their re-employment The 
learned Government Advocate places reliance on 
Rule 9, proviso (a) of the Tamil Nadu Non-Gov- 
ernment Teacher’s Pension Rules, 1958 The learned 
Government Advocate fairly concedes that this 
Tule was not pressed into service before the learned 
single Judge 
4. There is a ruling already given in the case of 
teachers similarly placed as the petitioners, in 
G O Ms No 1069, Education Department, dated 
14 7 1987, where it has been clearly opined that 
teachers like the petitioners who are to continue 
on re-employment basis would not be entitled to 
pension on the basis of their service upto the age 
of GO years, thereby indicating that the other bene- 
fits which they enjoyed under the P S.S Scheme 
shall not be deprived to them The implication of 
G O Ms No 1069, Education Department, dated 
14 7 1987 have been taken note of by the learned 
single Judge when he granted the prayer of the 
petitioners without ın any way mutating ıt We 
must record that the grievanceofthé respondents, 
as expressed by the learned Government Advo- 
cate appearing for them in this writ appeal, 1s only 
with reference to the accord of increment to the 
peutioners during the period beyond the age of 58 
years InG O Ms No 1069 dated 14 7 1987 thereis 
also a caregoric averment that no recovery or 
adjustmentshallbe made We do not thinkthat we 
Should discriminate the petitioners from the case 
dealt with ın G O Ms No 1069, dated 14 7.1987 
Even the argument that the import of the G O. 
must be confined to the case of the teacher John 
Rose, in our view, was rightly repelled by the 
learned single Judge and we agree with his opinion 
that the instructions contained in the said order 
would apply to all the teachers who are similarly 
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placed In the said circumstances, the writ appeal 
ıs dismissed No costs 


VK Appeal dismissed 


INTHEHIGH COURTOFJUDICATURE AT 
MADRAS. 


Present:- Namar Sundaram and 
Maruthamuthu, JJ 
W A No 766 of 1991 22nd July, 1991 


Glenrock Estates (P) Ltd., represented by its 
Director K.Rajagopal Chettiar Appellant 
v 

The Chairman to the Committee constituted under 
Sec.2-Aofthe Tamil Nadu Preservation of Private 
Forests Act, 1949 and another Respondents 


(A) Tamil Nadu Preservation of Pwate Forests Act 
(XXVII of 1949), Sec 10 - Rules fi amed under, Rule 
8 - Rule not exhausnve of all factors for sanction of 
permission to cut trees by selection method 

An appraisal of Rule 8 only indicates that in 
«granting permission regard should be had for certain 
factors and nothing more The Court cannot take 
that rule or construe it as exhaustive of all the 
factors that should weigh with the authority in 
considering the question of according or not 
according the permission In granting the permis- 
sion, the factors set down in Rule 8 will certainly 
have to be taken note of and adhered to But the 
question of according or not according the per- 
mission cannot be scuttled down only by these 
factors The authority seized of the question will 
have to decide it, taking guidelines from the objec- 
Uves, reasons and 1ntendment, behind the Actand 
other relevant provisions therein also Rule 8 1s 
only ancillary and subserve the purpose of the Act 
Henceitis not possible tosubscribesupport to the 
submission that Rule 8 should alone form the 
guideline and there should not be a travelling 
beyond ıt while considering the question of 
according or not according the permission to cut 
the trees by the selection method [Para 4] 
(B) Tamil Nadu Preservation of Private Forests Act 
(XXVII of 1949), Sec 10- Rules fiamed under, Rule 
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8 - Application for cutting trees by selzztton method 
- Consideration of - Relevant factors - Non-applica- 
tion of mind to relevant factors - Effect 

Held - When an application for cutting the trees 
by the selection method is made, ıt ıs reasonable to 
expect a survey oran inspection beir. g made of the 
enumerated trees for the cutting of which permis- 
sion 1s sought for In the instant case, there 1s no 
indication as to whether such a survey or inspec- 
tion was made The learned Advocate General 
appearing for the respondents says that there 1s a 
report of the concerned District Fcresi Officer 
recommending the cutting of 360 trees out of 876 
trees for the cutting of which permission was 
sought for There was a total omission on the part 
of the first respondent even to adve= to this rec- 
ommendation of the District Forest Officer which 
1s certainly a relevant proceeding If there had 
been advertence to 1t, what would be me result the 
Court need not visualise by itself and take a view 

Itis relevant to note here that the Di: trict Forest 
Officer 1s one ofthe members of the Committee to 
do the consideration of the quesucn The rules 
enjoin an applicant for permission for felling of 
trees by the selection method, to furnish very 
many particulars such as location, name, survey 
number, approximate area, a survey sketch, a cer- 
tıfıcate of demarcation, a list enumerating the 
trees proposed to be felled, theırspecizs,and their 
girth etc. These requirements are berr g called for 
to serve a specific purpose and th=re must be 
considerationof each one ofthem by the authority 
conferred with the power to accord 2ezmission 

There 1s no reference to anyone of tese relevant 
features by way of consideration of them either in 
the proceedings of the Committee or in the pro- 
ceedings of the Government The consideration 
of the application for permission to zat the trees 
especially by selection method under the provi- 
sions of the Act should not be done an a general 
and theoretical basis and it must bedcneonly with 
reference to particular tree or trees or group of 
trees for the cutting of which permission is sought 
for There should be specific advertence to the 
location and other relevant features cf such tree 
or trees and further a consideration zs to how far 
the cutting of them could be permitted without 
violating the objectives, reasons and intendment 
behind the Act and the relevant provisions therein 

Such a consideration 1s patently lacking ın the 
present case The four grounds put agzinst the 
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zeneral ın nature and more on 
It 1s not known whether a survey 
1 was done ın this case If done 
ilt of ıt must have due considera- 
2 so far, ıt must be done and the 
onsidered before disposing ofthe 
ye petitioner In the said circum- 
be held that the proceedings of 
ad 2 suffer from non-application 
ant factors These features oblige 
rfere 1n writ powers for the pur- 
ng the matter back to the first 
econsideration of the same 
[Para 7] 


Pandey v State of West Bengal, 
109 
15 of the Letters Patent against 
amalingam, J dated 26 4 1991 
exercise of the Special Original 
e High Courtin W P No 1997 of 
nder Art 226 of India, to issue a 
"fled mandamus, calling for the 
ad respondent ın its proceedings 
ited 82 1991 confirming the order 
made by the 1st respondent and 
and direct the 1st respondent to, 
fmit as prayed for by the pet- 
ition, dated 31 5 1989 
} M Jayaraman, for Appellant 
al assisted by K R Tamızhmanı, 
vocate, for Respondents 
ithe Court was delivered by 
bJ - This writ appeal is directed 
ir of the learned sıngle Judge ın 
1991 The petitioner in the writ 
pellant in this Writ Appeal The 
de writ petitions are the respon- 
] ! appeal Convenience suggests 
lature assigned to the parties 1n 
»e adopted by us in the course of 
he petitioners made an applica- 
of permission to cut 876 trees of 
n S No 284/1A of Cherangode 
"Taluk, Nılgırıs District, under 
the Tamil Nadu Preservation 
Ks Act 27 of 1949, hereinafter 
Act The extent of the area over 
- are located ıs stated to be 130 








| [ting of the trees asked for, 1s by 


2thod, namely felling of only 





selected trees of timber in contrast to the clear 
felling method, namely felling of all the trees in 
the area for thc utilisation, mainly as fuel The 
application has been turned down by the 1st 
respondent The petitioner preferred an appeal to 
the2nd respondent and the appeal was rejected by 
the2nd respondent This obliged the petitioner to 
come to this court by way of the writ petition 
seeking for a writ of certiorarified mandamus to 
quash the order and direct the first respondent to 
grant permission to cut the trees The learned 
single Judge, who dealt with the writ petition, 
opined that relevant considerations did weigh with 
the respondents when they negatived the permis- 
sion asked for by the petitioner and dismissed the 
writ petition The learned Judge, however, gave a 
direction as follows 
“However, liberty is reserved to the peutioner 
to restrict its applicauon for selection of fell- 
ing to few number of trees which may need 
cutting for the purpose of development of the 
plantation and on sufficient grounds being 
made out therefor, the Committee shall pass 
orders on that application within four months 
of receipt of the same ” 
Of course, the petitioner 1s not content with the 
above direction and that is why this writ appeal has 
becn preferred 
2. Mr AL Somayajı, lcarned counsel appearing 
for the petitioner, would first contend that the 
considerations that should weigh for according 
permission to the petitioner to cut the trees by the 
selection method should be gleaned from and only 
from rule 8 of the Rules framed pursuant to powers 
conferred by Sec 10 of the Act and in the present 
case what all have been adverted to 1n the proceed- 
Ings of the respondents run extraneous to the 
factors set down in the said rule In answer, 
Mr K Subramanian, learned Advocate General, 
appearing for the respondents, would submit that 
Rule 8 has got a place in that it sets down certain 
factors, which should be taken note of in granting 
permission for the cutting of trees by theselection 
method, and the conditions subject to which cut- 
ung ofthe trees by the selection method could be 
permitted and thesaid rule cannot be stated to be 
exhaustive of the guidelines for according permis- 
s10n to cut the trees by the selection method, and 
there are other guidelines portently 1mplicit though 
not explicit ın the very objectives, reasons and 
intendment behind the Act, namely prevention of 
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ındıscrımınate destruction of private forests or 
denuding of the private forests or diminishing 
their utility as private forests Learned Advocate 
General would submit that considerations which 
weighed with the respondents, ın negativing the 
request of the petitioner, must be held to be in 
tune with the objectives, reasons and intendment 
behind the Act and other relevant provisions therein, 
and such considerations must be held to be rele- 
vant and unassaılable 

3. The Act got enacted to prevent indiscriminate 
destruction of private forests and interference 
with customary and prescripuve rights therein 
and for certain other purposes Sec 3(2) inhibits 
the owner of any forest and any person claiming 
under him from cutting trees orreeds or doing any 
act likely to denude the forest or diminish its 
utility as forest without the previous permission 
of the Committee, constituted under Sec 2-A 
of the Act. The Committee before according the 
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permission should certainly be guided by the ob- 
Jectives, reasons and intendment behind tne Act, 
and other relevant provisions there n and it can- 
not act derogatory to them, Ru 2s got framed 
pursuant to powers conferred by Sex.106ftneAct 
Rule8of the rules, which is being hezvilyrelied on 
by the learned counsel for the petitioner as se. ting 
down the only and exhaustive guidelines for g-ant- 
ing permission for the cutting cf trees by the 
selection method, runs as follows: 
“8(1) In granung permission İcr the cu ting 
of trees by the selection method, the 
District Collector shall have régard tc the 
following 
(a) In the case of private Forests in the 
State, permission to cut the trees specified in 
column (1) of the Table below &nall be granted 
only if the minimum girth at breast height is 
not less than the limits specified in the corre- 
sponding entries in column (21: -thereof -- 








THE TABLE 
Trees Girth at breast height 
» Cms 
1 Casuarina 60 
2 Eucalyptus 60 
3 Wattle 60 
4 Silver oak 60 
5 Pines 80 
6 Other trees not mentioned 
ın Schedule I 70 





(G O Ms No 1345, Forests and Fisheries dated 
19th November, 1981) 

(b) the boundaries of the area containing the 
marked trees permitted to be felled, shall be 
defined and demarcated clearly on ground 

(c) Holders of selection felling permits shall 
maintain a register showing the particulars of 
the trees felled, viz, serial number, species, 
girth atbreastheight,date offelling, details of 
timber extracted from each tree, date of trans- 
port of the felled produce and remarks if any 

The register shall be liable for inspection by 
any Forest or Revenue Officer at any ume and 
a copy of it shall be furnished to such authority 
as the District Collector may prescribe ın the 
permit, after the completion of the operations 
ın the forest 


(d) The timber or logs extracted shall bear at 
one of the end surfaces, serial namber o the 
trees from which ıt was obtzined and the 
sequence of log ın the tree dero ed byle ters 
A,B,C 

(f) Selection felling should be limited tc not 
more than seven trees per hectace of mininum 
girth specified ın Schedule I to these rules and 
second felling should not be pernittsa ir the 
same area within 15 years 

(g) Every permission granted _rder sub rule 
(1) shall besubject to the following conditons 
(a) Theserial number of the tree felled shall be 
marked in a conspicuous manner on thestamp 
(b) If during the course cf felling any 
unmarked tree ıs damaged, ıt shall no. be 
removed from the area ın whica felling takes 
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1e previous permission of the 
2r, who shall before according 
isfy himself that the damage 


"anted for cutting of reed copes 
to the following conditions 
removal of any reed growth 
1 of either bank of any stream 
ed 
ntwo thirds ofthe number of 
> shall be cut 
han two years old shall be cut 
lbe uprooted, but shall be cut 
exceeding twenty-two centi- 
ground level 
which reeds have been cutin 
> demarcated at four promi- 
coupe at once showing the 
d the area felled 
n shall be valid only for the 
therein, the period shall not 


of the conditions mentioned 
| permission granted for the 
je purpose of bona fide culti- 
3 or plantation crops Only 
eally covered by any thick 
Iisa to be cleared and the 
l 


I satisfy himself beforesuch 


i be no denudation of the 


ISSIOn 1S granted and 
pught to be cleared has been 
rorest Ranger having juris- 














area ın which the forest 1s 











by the Tahsildar or Deputy 
urisdiction over such area " 
le 8 only indicates that in 
zard should be had for certain 
Ore We cannot take that 
exhaustive of all the factors 
h the authority 1n consider- 
ordıng or not according the 
g the permission, the fac- 
8 will certainly have to be 
ered to But the question of 
ding the permission cannot 
lily by those factors The 

uestion will have to decide 
pm the objectives, reasons 
| the Act and other relevant 
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provisions therein also. Rule 8 is only ancillary 
and subserve the purpose of the Act Hence, we 
are not able to subscribe our support to the sub- 
mission of the learned counsel for the petitioner 
that Rule 8 should alone form the guideline and 
there should not be a travelling beyond it while 
considering the question of according or not 
according the permission to cut the trees by the 
selection method 
5 Then Mr A L Somayay learned counsel for the 
petitioner, would submit that the petitioner 
applied for the cutting of 876 trees and ıt has 
encloseda list for selection felling satisfying all the 
formalities and requisites as per the provisions of 
the Act and the Rules and there has been recom- 
mendations by the concerned officials for the issu- 
ance ofa cutting permit for 799 trees as against the 
876 trees and these recommendations have not at 
all been adverted to either by the 1st respondent or 
by the 2nd respondent in their proceedings, when 
they negatived the permission sought for by the 
peutuoner Learned counsel for the petitioner would 
express a grievance that the considerations which 
have been done by respondents 1 and 2 arc only 
general 1n nature and they do not specifically 
advert to the relevant aspects relaung to the pro- 
prietyof permitting the cutting of the enumerated 
trees by the selection method, and it is a case of 
non-application of nund on the part of respon- 
dents 1 and 2, and this court must interfere in the 
Said circumstances and give suitable directions 
When we go through the proceedings of respon- 
dents 1 and 2, we find that this grievance of the 
learned counsel for the petitioner 1s not without 
substance 
6. In the order passed by the 1st respondent, the 
reasons which weighed within it run as follows 
“The land in S No 284/1A of Charangode vil- 
lage1s notified as forest under the provisions of 
the Tamil Nadu Preservation of Private Forest 
Act, 1949 The applicant has applied for per- 
mission to cut 876 (eight hundred and seventy 
six) valuable trees of various species on the 
plea that these trees are matured The land in 
S.No 284/1A is covered under rich forest growth 
with tree cover of various species The urge of 
the applicant 1 to cut the trees is not’ war- 
ranted as these trees are not causing any dam- 
age or hindrance to any one in the area where 
thereare no crops or plantation It 1s therefore 
evident that the applicant’s main intention to 
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cut these trees 1s to get immediate financial 
gain rather than any other bona fide purpose 
for cutting of these trees On the above score, 
the request of the petitioner deserves no merit 
to comply with 

(11) The area is rich in forest growth with valu- 
able trees Itis also rich in wild life movements 

Destruction of forest growth and cutting of 
trees in such a large scale will naturally affect 
the free movement of the wild life ın the area 

Felling of trees will also affect the ecological 
balance of the area and it will be also disastrous 
to the environment as this area forms part of 
Nilgiris Biosphere region On this account 
also, the request of the applicant cannot be 
complied with 

(111) The slope of the land 1s above 25% gradı- 
ent In some portion of the area, the slope is 
30% gradient Felling of trees ın such slope 
area 1n large scale will cause soil erosion On 
this point also the request of the applicant 
deserves no merit for compliance 

(iv) The land in S No 284/1A of Cherangode 
village ıs covered under Sec 17 of the Janmam 
Act, 1979 The applicant 1s not the absolute 
owner ofthe land The trees are not planted by 
the applicant and they are naturally grown 
trees Dispute among the title of the land under 
the provision of the Janmam Act, 1969 ıs pending 
in the Supreme Court for final disposal On 
this score also, the request of the applicant 
cannot be complied with " 

Taking up the order passed by the 2nd respondent, 
we find that 1t has recapitulated the four grounds 
which weighed with the Ist respondent, 1n an 
elaborate manner in the light of the contentions 
raised by the petitioner in appeal The 2nd respon- 
dent has not added on any new reason or ground 

There has been only expatiation and elaboration 
of the very same grounds dealt with by the 1st 
respondent Elaboration has not improved the 
content and substance of the reasonings 

7. Whenan application for cutting the trees by the 
selection method is made, it is reasonable to 
expect a survey or an inspection being made of 
the enumerated trees for the cutting of which 
permission 1s sought for In the instant case, we 
do not get any ındıcatıon as to whether such a 
survey or inspection was made However, we heard 
Mr K Subramanian, learned Advocate General 
appearing for the respondents saying that there 1s 
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a report of the concerned Distric: Forest Officer 
recommending the cutting of 3€ trees out of 876 
trees for the cutting of whick permission was 
sought for Learned Advocate Genezal would subnut 
that this recommendation is notbindinzocn the Bt 
respondent We are not at this_Cture saying as 
to how far the recommendatior af the concerned 
District Forest Officer would be bincing on tie 
first respondent Suffice ıt to take note of, at this 
juncture, that there was a tota cmıssion on tie 
part of the first respondent eve  -o advert to this 
recommendation of the District Forest Officer, 
which 1s certainly a relevant proceeding If there 
had been advertence to it, wha: world be tie 
result, we need not visualise by ourselves and ta ze 
a view Its relevant to note here chat the Distr ct 
Forest Officer is one of the memters of tie 
Committee, to do the consideration cf the ques- 
tion Therules enjoin an applicamt for permission 
for felling of trees by the selezuon method, to 
furnish very many particulars, sach zs locatıcn, 
name, survey number, approxir-ate area, 4 survey 
sketch,a certificate of demarcatian, a l st enumer- 
ating the trees proposed to be felked, their spec es 
and their girth etc These requiremen:s are being 
called for to serve a specific purpose, and there 
must be consideration of each on2 of them by ie 
authority conferred with the power to acccrd 
permission It 1s not possible t> view them as 
empty formalities There 1s nc reference to any 
one of these relevant features bv way 07 conside-a- 
tion of them either in the proceedings of the .st 
respondent or in the procecdmgs of the second 
respondent In our view, the ccasideration of the 
application for permission to cu: the trees espe- 
cially by the selection methoc under tre provi- 
sions of the Act should not be done cn a gene-al 
and theoretical basis and ıt must Ee done only w.th 
reference to particular tree or trees ar group of 
trees for the cutting of which pezmissian is sought 
for There should be specific acvertence to the 
location and other relevant features of such tree 
or trees and further a considerat on as to how far 
the cutting of them could be pe-mitted, without 
violating the objectives, reasons and intendment 
behind the Act and the relevant provisions therein 
Such a consideration is paterily lacking ın “he 
present case The four grounZs put agaınsı he 
petitioner are general ın nature and more on 
theoretical side As already noted. we are mot 
much wiser as to whether a survey oran mspect:on 
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e If donealready, the result of 
nsideration If not done so far, 
the result properly considered 
f the application of the peti- 
circumstances, we must also 
redings of respondents 1 and 2 
pplication of mind to relevant 
‘ures oblige us to interfere ın 
purpose of remitting the mat- 
respondent for a reconsidera- 
e very pronouncement in Shri 
v State of West Bengal, AIR 
ed on by the learned Advocate 
for the respondents, sets down, 
at if the authorities have not 
fant considerations and irrele- 
have influenced the decision, 
erfere 1n order to prevent a 
icetothepublic Wearenotin 
ciate the petitioner from thie 
ublic The petitioner 1s vitally 
ught for permission tocut the 
1s10ns of the Act 
e General appearing for the 
Isosubmıt that the peutioner 
hin the category of being an 
uthorised by him and there is 
to the ownership of the land 
waiting a decision before the 
that is also a factor which 
(orines from according the 
ed not dwell much on this 
theSupreme Court, by way of 
ot inhibited the cutting of the 
her hand has set down only 
ınce, we have found that the 
by reSpondents 1 and2 do not 
[pt of a proper and relevant 
application of the petitioner 
t the trees by the selection 
led to interfere and remit the 
that thelearnedsingle Judge 
the question from this angle 
different from that of the 
e on the moot question of 
of the application for per- 
trees, we allow this Writ 
the order of the learned 
mit the application of the 
ission to cut 876 trees by 
to the 1styrespondent for a 
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reconsideration of the same ın the light of the ob- 
servations and directions we have made in this 
judgment of ours We hope that the 1st respon- 
dent will do the process of reconsideration with 
expedition No costs 


BS 


Appeal allowed 


IN THE HIGH COURT OFJUDICATURE AT 
MADRAS 
[Appellate Jurisdiction] 


Present:- Mishia and Jana thanam, JJ 


O S A Nos 116 of 1983 and 153 of 1984 
26th August, 1991. 


The Food Corporation of India, represented by its 
Zonal Manager, Madras-6 and another 
Appellants 


v 
The Bengal Trading Company represented by its 
Partner, Madras-Land another Respondents 


Sale of Goods Act (III of 1930), Sec 42 - Legal 
fictions of deemed acceptance of goods unger - 
When auses - Gunny bags supplied by the Seller - 
Appiopiiated and used without any complaint by 
buyer - After along delay buyer intimating seller that 
gunnies supplied did not conform to standards speci- 
fied - Buyer deemed to have accepted the goods’ 

Held'- Sec 42 of the Sale of Goods Act provides a 
legal fiction of deeming acceptance of the goods 
by thebuyer undercertain circumstances enumer- 
ated therein They are (1) When he ıntımates to 
theseller that he accepted the goods, or (2) When 
the goods have been delivered to him and he does 
any act in relation to them which 1s 1nconsistent 
with the ownership of theseller, or (3) When after 
the lapse ofa reasonable time, he retains the goods 
without infimating to the seller that he has 
rejected them The instant case squarely falls under 
the category of circumstances enumeratéd 1n (2) 
and (3) as above Admittedly the Food Corpora- 
tion of India appropriated and used all the gunny 
bags supplied by the Bengal Trading Company 
without any complaint whatever either as respects 
the quality or the occasioning of any delay in 
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effecting such supplies and also effected payment 
of 90% of the sale price The complaint as to 
quality of gunny bags ın the sense of not conform- 
ing to the specification, as agreed to between the 
partıes had been belatedly made in the reply 
noticeobviously asa defence for the non-payment 
of 10% of the balance of sale consideration which 
was demanded by the Bengal Trading Company to 
be paid forthwith by the issuance ofa legal notice. 
It is thus clear that the act of the Food Corpora- 
tion of India ın the appropriation and utilisation 
ofthe gunny bags has to be construed as one done 
inconsistent with the ownership of the Bengal 
Trading Company Further the inordinate delay 
caused ın ıntımatıng that the gunnies supplied 
were not conforming to the standards has to be 
construed as a contumacious circumstance of 


acceptance of the gunnies by the Food Corpora- + 


tion of India In such a situation, there -ıs no 
feasibility or plausibility for the Food Corpora- 
tion of India to reject the gunny bags and sue 
for the refund of price already paid 
[Paras 32 and 33] 
Appeais under Clause 15 of the Letters Patent 
agamst the order of Fakkir Mohammed, J , dated 
17 1 1983 and madein the exercise of the Ordinary 
Original Civil Jurisdiction of the High Court in 
CS Nos 347 of 1979 and 556 of 1981, respectively 
etc 
The Court made the following 
JUDGMENT. Both these appeals arise out of a 
common judgment rendered by a learned single 
Judge in C S Nos 347 of 1979 and 556 of 1981, on 
the filed of this Court 
2. For the purpose of convenience and to avoid any 
confusion, we rather prefer to advert to the names 
of the parties hereinafter instead of referring to 
their array in either of the suits ^ 
“3. The East Indian Commercial Company (P) 
Ltd , (for short EI C C' - alessee of Sri Krishna 
Jute Mills Ltd, Eluru, Andhra Pradesh) is the 
manufacturer of jute products The Bengal Trad- 
ing Company (for short BTC”), a partnership 
firm, 1s the selling agent of EIC C The Food 
Corporation of India (for short ‘F C I’) called for 
tenders for the supply of7 1/2 lakhs of gunny bags 
The B TC. offered a tender and the FC] 
accepted thesame for the supply of gunnies Itwas 
made clear 1n the tender itself that the gunny bags 
would be suppliec by the EI C C and the FCI 
also accepted that position Accordingly the gunny 
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bags were supplied to the tune of as 26,43,677-02. 
The-F CI paid only 90% of the vzlue. ramely, 
Rs 23,79,309.51 and neglected tc paz the Palance 
of Rs 2,64,367-52 The BT C Bsued a lawyer’s 
notice dated 10 11 1978 demandiag the balance cf 
payment, which elicited a reply, disputirg th> 
claim made therein, necessitating the filing of th 
suit, C S No 347 of 1979 for recovery of Rs.328,617- 
52 withanterest and costs 

4. The FCI resisted the suit clazm. uc. alir 
contending that the goods su»plied were nct 
according to specification, standard and Jı ality as 
reflected by the test report saibrmrittel by th2 
Indian Institute of Packaging, Madras ihet wit 
reference to the test report, the value of the gunny 
bags supplied had been arrivec at Rs.14,29,753 
and on the basis of the said value, the E T.C hes 
been overpaid and nothing remainec to be paid t5 
them, that they are bound to pay »enalty as per the 
terms and conditions of the contract, which come 
to Rs 12,738-42, that they have no ngki ic claim 
any interest and that under suc circumstances, 
they are bound to return the excess amount of 
Rs 11,98,128-90, for recovery of which wi-k inte-- 
est, amounting to Rs 17,33,574-08, the F.CI filed 
CS No 556 of 1981 

S.'The B T C resisted the suit claim by the FC! 
The supplies made by them, they would say, con- 
form to the specification and stenderd stipulated 
in the agreement If there was any defective gunry 
bags, FCI should have rejected such of those 
defective ones and given an opportunity -o them 
to replace them within seven sears, as per tre 
terms ofthe contract F CI failed io comzly with 
such terms agreed under the comractand -ħey d:d 
not even inform them about any defect in any of 
the gunny bags supplied ‘Nor were they 1 formed 
ofthe test report ofthe Indian Insutute of Facka3- 
ing, Madras On the other hang, they hac appro- 
priated all the gunny bags without ary protest, ard 
consequently, they are precluced “rom denying 
the liability or to forfeit the security depesit or -O 
demand any penalty They are liatle to pay the 
balance of the sale price as cleimed by Inem in 
CS No 347 of 1979 , 


, 6. Necessary and requisite issues ın the light of the 


pleadings of the parties, had been framed and the 
parties went on trial and adduced eviGenzz. 

7. Learned single Judge, on cogsideraiior. of the 
materials placed before hım, dismissed C $.N0.556 
of 1981 with costs while decreeng C S.Nz 347 of 


a. 
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1979 with costs with interest at 12 per-cent per 
annum from 23 11 1978 ull date of payment, giv- 
ıng rise to the present appeals by F CI 
8. The double fanged questionas to whether F C I 
1s entitled to (1) impose a cut or reduction in the 
price of gunny bags supplied, as a consequence of 
those gunny bags not conforming to the specifica- 
tions agreed upon between the parties as disclosed 
by the test report of the Indian Institute of Pack- 
aging, Madras, and (2) forfeit the security deposit 
and claim penalty for not keeping the time sched- 
ulein effectuating the supply of gunny bags arises 
for consideration and decision in these appeals 
9. We shall now make an endeavour to sift such 
facts of the case as are absolutely essential as well 
as the question of law arising for consideration ın 
a bid rather to find out an answer for the question 
so posed £ . 
10. There is no denial of the fact that F CI called 
for tenders for the supply of 7 1/2 lakhs of gunny 
bags according to certain specifications and stan- 
dards and B T C pursuant to the same, offered 
their quotation, which, ın turn, was accepted by 
FC demanding the supply immediately to be 
made and completed before a specified dated, 
namely, 7 7 1978 without fail Ex P-1 dated 29 3 1978 
1s the tender notice Ex P-2 dated 16 6 1978 1s the 
letter from F.C I. to B T.C accepting the quota- 
tion for the supply of gunny bags on a time bound 
schedule 
11.Ex P-1 consists oftwo parts The first part deals 
with instruction to tenderers, while Part II deals 
with specification and special conditions for sup- 
ply of new jute gunny bags Both the parts, as 
aforesaid, contain terms and conditions dealing 
with the rights and liabilities of the parties ın the 
matter of supply of gunny bags Clause 2 of Part II 
contains specifications of the gunny bags to be 
supplied, besides giving the present approximate 
requirement. Clause 2(e) prescribes 
“90% payment will be made on satisfactory 
completion of supplies as per specifications, 
terms and conditions on bills to be presented 
by the tenderer in quadruplicate duly pre-re- 
ceipted, stamped and supported by acknowledg- 
ment of stocks by the Deputy Manager (PO)/ 
Food Corporation of India Madras Harbour, 
Madras-1/Joint Manager (PO), Food Corpo- 
ration of India, Vizag and the balance of 10% 
will be released on receipt of report from the 
India Institute of Packaging, Madras or ‘any 
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other Government recognised laboratory as 
decided by the Zonal Manager, Food Corpora- 
tion of India, Madras-6 or an Officer acting of 
his behalf” 
12. Clause 41 of Part I requires the tender to 
furnish within a week of the acceptance of their 
tender, security deposit of Rs 50,000 (Rupees Fifty 
thousand only) failing which the contract shall be 
lable to cancellation at the risk and costs of the 
tenderer and to subject such other remedies as 
may be open to the Zonal Manager, FCI, 
Madras-6 under the terms of the contract 
13. Clause 4 5 contemplates a situation as to when 
the secunty deposit will be refunded to the tenderer 
According to this clause, refund of security 
deposit will be made on due and satisfactory per- 
formance of the services and on completion ofall 
obligations by the tenderer under the terms of the 
contract 
14. Clause 4 6 envisages the rights of the Zonal 
Manager, F C I to forfeit the entire or part of the 
amount of security deposit, in the event of termi- 
nation of the contract contemplated in clauses 
4 11 to 413 For a better understanding of those 
clauses, we think 1t necessary to reproduce the 
same in verbatim and they read as follows 
"411 The Zonal Manager, F CI Madras-6 
reserves the right to acceptor reject any of the 
offers or to place orders for supply ın whole or 
in part, of the requirement of gunnies, with any 
ofthe tenderer(s) in accordance with the rates 
quoted and his decision shall be final The 
supplies should strictly adhere to the time 
schedule indicated in the tender In the event 
of failure on the part of the tenderer to adhere 
to the time of schedule, the Zonal Manager 
will have the discretion to terminate the con- 
tract and forfeit the Security Deposit 
412 Thequality of the goods supplied by the 
tenderershould strictly conform to the specifi- 
cations as per the specimen available ın the 
office for perusal In case of delay in the supply 
of the gunnies beyond the agreed period, he 
shall be liable to pay penalty of 126 of thevalue 
of undelivered gunnies for the delay of eyery 
week or part thereof subject to the maximum 
of 5% of the value of gunnies delivered after 
the'stipulated delivery period after which the 
Zonal Manager, F C I, Madras-6, shall have 
the freedom to cancel the order or to obtain it 
from an alternative source of supplier at his 
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risk and cost 
4 13 In the event of the tenderers supplying 
gunnies not conforming to the specifications, 
thegunniesareliableto berejected Aftersuch 
rejection, the tenderer may however be given 
an opportunity, 1f the Zonal Manager, F CI, 
Madras-6, so desire to supply gunnies accord- 
ing to and conforming to the IST specifica- 
tions within seven working days from the date 
of such rejection If the tenderer(s) fail to 
deliver such gunnies as may be stipulated within 
seven working days from the date ofsuch rejec- 
tion, the contract will be terminated and secu- 
rity deposit will also be forfeited ” 
15. Clause 11-2 reserves a right in favour of the 
Zonal Manager to reject any orall jute gunny bags, 
which do not comply with I S I specifications and 
the instances to flow from such rejection Clause 
113 deals with a situation reserving à right in 
favour of the Zonal Manager to make purchases at 
the risk and cost of the supplier, in case of default 
by the tenderer to make the supply according to 
schedule Both the clauses read as follows 
“112 The Zonal Manager, F CI, Madras-6 
retains the right to reject any or all jute gunny 
bags delivered under this tender which do not 
comply with the I S I specifications as laid down 
1n Part II Such rejected Just gunny bags shall 
be removed from our godown site within seven 
days by the successful tenderer at his own cost 
on intimation by Zonal Manager, F CI, Madras-, 
6or byan officer authorised by him. The cost of 
Jute gunny bags thus rejected will not be paid 
for Any advance payments made in respect of 
the jute gunny bags before it has been rejected 
will be recovered from the supplier, from sub- 
sequent bills or adjusted 1n Security Deposit. 
Such rejected jute gunny bags shall be left at 
the risk and responsibility of the suppliers 
concerned at the godown sıte and Zonal 
, Manager, F CI, Madras-6 will not accept any 
responsibility whatsoever for its loss, damage 
or deterioration, erc , due to tailure on the part 
ofthesuppliers to remove the rejected bags In 
case of any inordinate delay exceeding seven 
days ofsuch rejectionin collecting the rejected 
gunnybags from the godownsite, the Corpora- 
tion reserves the right to'sell such goods may 
auction or by any other method according to its 
convenience 
113 On default by the tenderer to make the 
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supply according to schedule, Zonal Manager, 
F C.I , Madras-6 reserves the right to make 
purchases at the risk and cost of the supplier 
Any extra cost incurred by Zonal Manager, 
F.C I, Madras-6 in making such risk purchases 
will be recovered from the supplier as damages 
arising out of breach of this contract Zonal 
Manager, F CI, Madras-6 will serve a written 
registered notice on the supplier of its inten- 
tion to make such risk purchases and will pro- 
ceed to make the purchases without awaiting 
for suppliers’ reply Such extra costs will be 
recovered from any outstanding amounts or 
Security Deposit held by the Corporation " 
16. Clause 6 1 of Part II specifies the period of 
contract and the contract will be effective for the 
supplies from April, 1978 to September, 1978 or 
for any extended period depending upon the 
requirement of F.C I 
17. Clause 13 1 of Part II envisages in what manner 
the rejected goods are to be removed by the sup- 
pliers and it reads as follows 
“131 All new jute gunny bags rejected or 
refused on the ground of inferior quality or on 
any ground whatsoevershall be replaced by the 
suppliers In case any defective bags are found 
to have been despatched, the suppliers shall 
remove the rejected bags against payment of 
the value and replace them at their cost and 
risk within Seven days, after notice has been 
received by them In the event of non-removal 
of bags by the suppliers as aforesaid within 
seven days after notice has been received by 
them ofsuchrejection within thesaid period of 
seven days, 1t shall be lawful for the Corpora- 
tion to dispose of such goods as 1t thinks fit and 
1n such a case, the suppliers shall be credited 
with the sale proceeds thereof after deducting 
the payments already made for those goods 
and incidental expenses incurred from the 
Security Deposit, but the suppliers will not be 
entitled to any loss or damage occasioned by 
suchsale In thesuppliers are notsatısfıed with 
the decision of any authority below the rank of, 
Joint Manager rejecting or refusing the Jute 
gunny bags, they may appeal to the Joint Manager 
within seven days of the receipt of such notice. 
The decision of the Joint Manager shall be 
final and binding ın all cases Such rejected 
materials will be left at the risk and responsi- 
bılıty of the suppliers concerned and Food 
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Corporation of India will not accept any 
responsıbılıty for its loss, damages or 
deterioration etc while ın their custody after 
rejection." 
18. The enumerated clauses of Ex P-1 as above, if 
interpreted and understood ın the broad spectrum 
analysis, we feel a flood of light will be thrown in 
arriving at a just decision ın the case. 
19. There 1s no dental of the fact that BTC 
effected the entirety of the supplies, as agreed for, 
through EI C C to FCI, which in turn, utilised 
thesuppliesso made, besides effecting 90% of the 
cost price, without any murmur or demur at any 
point of tme Worthy it 1s to note at this juncture 
that the claim made by B T C for payment of the 
balance of 10% of thesale consideration innumer- 
able times fell into deafears of F C I necessitating 
them the issuance of a legal notice dated 10th 
November, 1978 under EX P-3 calling upon FCI 
to effect the balance of payment within seven days 
from the date of receipt of thesaid notice Itis only 
at this juncture, F.C I sent a reply under Ex P-4 
dated 23 11 1978 coming forward with a theory 
that the gunny bags supplied by BTC are of 
inferior quality and do not conform to I S I speci- 
fications After propounding such a theory, the 
said notice reads further as follows 
“In as much as your firm had failed to perform 
its contractual obligations by supplying gun- 
nies which are notin conformity with thespeci- 
fications laid down in the supply order, we are 
forfeiting the security deposit of Rs 50,000 
furnished to us in the form of bank guarantee 
Besides, ın view of the supplies being inferior 
ın quality and to make good such losses to the 
extent suffered by the Corporation, we have 
decided to impose a cut ın proportion to each 
variation as per details enclosed Totally, 56 7396 
cut 1s imposed on Your firm for non-adher- 
ence to specifications ın the quality of gunny 
bags 
After adjustment of the balance 10% payment 
against the cut imposed, the amount outstand- 
ing 1s 46 73% which 1s refundable by you to this 
Corporation You are therefore, requested to 
refund this amount within SEVEN days from 
the date of receipt of this after, failing which we 
may be constrained to take legal recourse to 
recover the amount at Your risk and cost” 
20. The terms and tenor of the reply notice under 
Ex P-4, as extracted above, are thus to be seen to 
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betotally opposed te thevarious clauses, as adum- 
brated 1n Ex P-1 As per the varioüs clauses, as 
enumerated above, F C I irretrievably lost all its 
right, except to enforce its right under clause 2(e) 
of Part 1], which relates to the release of 10% of the 
balance amount, on receipt of the report from the 
Indian Institute of Packaging, Madras, provided 
the report had been duly proved in the manner 
allowed by law 

21. At this juncture, we may point out that various 
clauses adumbrated under Ex P-1 cataloguing the 
rights and liabilities ofthe parties are nothing but 
the mere reflection of the salient and sanguine 
provisions adumbrated under Secs 15, 42 to 44 
and 59 of the Sale of Goods Act, 1930, (for short 
‘the Act’) and the expounding of all those provi- 
sions, we feel 1s unnecessary as being redundant 
without serving any purpose, except to make a 
casual and cursory reference to the nrovisions of 
Sec 42 dealing with acceptance and Sec 59, which 
prescribes remedy for breach of warranty to bring 
home the point that the legal fitment to be given 
to the facts of the present case 1s not 1n any way 
antagonisucto thecaseof B T C. and this aspect of 
the matter, we feel, be profitably dealt with after 
considering the legal effect ofthe test reportof the 
Indian Institute of Packaging, Madras 

22. Ex D-6 dated 11 8 1978 is the Laboratory Test 
Report of Indian Institute of Packaging, Madras 
A frontal atíack 1s made as to the admissibility of 
the said report, which, in the circumstances of the 
case, we feel, cannot at all be stated to be not 
sustainable Assuming for argument’s sake the 
same 1s admissible, even then the report suffers 
from serious infirmities and. doubtful, circum- 
stances casting a cloud as to its origin and authen- 
tıcıty, the consequence of which was that the pro- 
bative value that could be attached to such a test 
report is practically ‘nil’ 

23. The serious infirmities attaching to the said 
report may first fall for consideration in the arena 
ofdiscussion There is no intrinsic material trace- 
able to the said report as to the gunny bags, sub- 
Jected to test analysis, were the ones, which were 
therepresentative samples of gunny bags supplies 
byB TC toF CI No material whatever had been 
placed before Court as to the date on whichand by 
whom the sampling had been done from the sup- 
plies effected by B T C Not evenany contempora- 
neous record had been produced for the packing 
ofsamples from thesupplies so effected, although 
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ıt is admitted ın evidence by D W2 that FCI 
maintained registers for such sampling If really 
sampling had been done and entries made in the 
relevant register, nothing prevented FCI from 
producing those registers, From the non-produc- 
tion of such registers, it 1s legitimately permissible 
to draw an adverse inference 
24. There is one more dismal feature of the en- 
tırety of the gunny bags being appropriated and 
utilised by F CI, after making payment of 90% of 
the cost of the gunnies As per Clause 2(e) of Part 
IL of Ex P-1, as already referred to, the payment of 
90% of cost price would be made only if FCI 
derived its subjective satisfaction as to the gunny 
bags received conforming to the specifications 
and standards 
25. Another perplexing factor 1s that, as already 
referred to, F CI did notat all intimate to B T C 
that the gunny bags supplied by them were of 
inferior quality and not conforming to the specifi- 
cations, as agreed upon, till upto thé issuance of 
the reply notice under Ex P-4 It is also bewilder- 
ing to note that inspite of several communications 
emerging from B T C demanding payment of the 
balance of 10% of the sale price as well as security 
deposit, FCI kept mum without intimating the 
reason for withholding such payments If really 
F CI was awaiting the laboratory test report from 
the Indian Institute of Packaging before making 
such payments, 1t could have been wellnigh pos- 
sible for F CI to have intimated such a reason 
26. Astonishing ıt ıs to note even the communica- 
tion under Ex P-21 letter dated 26 9.1978, F CI 
was emboldened to inform B T C as follows 
“As you are aware, the question of release of 
balance 1096 payment, due to your firm 
towards supply of SBT gunnies to our 
Madras Harbour, is under consideration 
We would lıke you to note that the bank guar- 
antee of Rs50,000 furnished through 
M/s Central Bank of India, Hyderabad is valid 
till 30 9 1978 and therefore, we request that 
thevalidityofbank guarantee may be extended 
for a further period of 2 months 
Please arrange to take immediate steps to fur- 
nish the bank guarantee afresh and confirm " 
27. Pertinent it i5 to note here that the Laboratory 
Test Report had been received by FCI on 17th 
August, 1978, as evidenced by the seal affixed to 
the said report If really the test report was avail- 
ablewith F C I on 17th August, 1978, F C I ,could 
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have intimated the details’ of the report under 
Ex P-21 communication and stated that as a con- 
sequence of the test report, revealing startling 
details of thesamples not conforming to the speci- 
fications and standards, they were not able to 
make payments of 10% of balance of sale consid- 
eration, as well as security deposit 
28. Yet another dismal feature to be taken note of 
the test report, 1s that the same cannot at all be 
utilised for litigation and this aspect of the matter 
is brought to light by a note, printed at the bottom 
of each page. of the test report and the printing 
matter reads as follows 
“This report is for private use only Not to be 
used for publicity or litigation ” 
In view of the disturbing features as noted above, 
we feel not inclined to place any reliance on such 
a report, even in the extreme case of the same 
being admissible in law 
29. We may now divert ouratiention to the admis- 
sibility of the test report Admittedly, no one 
connected with the said document had been exam- 
ined in Court Of course, the said document had 
been marked as an exhibit But the mere marking 
ofthe said document itself, by consent of parties, 
we feel, cannotatall beelevated to thestatus of the 
said document, being construed as a substantive 
evidence, unless the same had been proved, in the 
manner allowed by law 
30. Sec.67 of the Indian Evidence Act prescribes 
thatifa documentis alleged to besigned or to have 
been written wholly or in part by any person, the 
signature or the handwriting of so much of the 
document as 1s alleged to be ın that person's 
handwriting must be proved to be in his handwrit- 
ıng On the face of such an explicit provision of 
law, ıt goes without saying that the test report 1s 
clearly inadmissible and consequently, ıt cannot at 
all be looked into for any purpose whatever Thus, 
It 18 crystal clear that Ex D-6, apart from being 
inadmissible, 1s also suffering from such infirmi- 
ties as 1s not possible to place any reliance on it. 
31. We now proceed to consider the aspect of the 
legal fitment to be given to the facts of this case, in 
the light of the salient provisions adumbrated 
under Secs 42 and 59 of the Act Sec 42 reads thus 
“42 Acceptance - The buyer 1s deemed to have 
accepted the goods when he intimates to the 
seller that he has accepted them, or when 
the goods have been delivered to him and 
he does any act in relation to them which 1s 
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inconsistent with the ownership of the seller, 
or when, after the lapse of a reasonable time, 
he retains the goods without intimating to the 
seller that he has reyected them ” 
32. The section, as extracted above, provides fora 
legal fiction of deeming acceptance of the goods 
by the buyer under certain circumstances enumei- 
ated therein They are. 
(1) When he intimates to the seller that he 
accepted the goods, or 
(2) When the goods have been delivered to him 
and he does any act ın relation to them, which 
1s Inconsistent with the ownership of theseller, 
or 
(3) When after the lapse of a reasonable time, 
he retains the goods without intimating to the 
seller that he has reyected them 
33. The instant case squarely falls under the cate- 
gory ofcircumstances enumerated as (2) and (3) as 
above Admittedly F CI, as already referred to, 
appropriated and used all the gunny bags supplied 
by the BTC without any complaint whatever 
either as respects the quality or the occasioning on 
any delay ın effecting such supplies and also 
effected payment of 90% of the sale price The 
complaint as to quality of the gunny bags, in the 
sense of not conforming to the specifications, as 
agreed to between the parties, had been belatedly 
made ın the reply notice under Ex P4, obviously 
as a defence for the non-payment of 10% of the 
balance of sale consideration, which was demanded 
by BTC to be paid forthwith by the issuance of 
the legal notice under Ex P-3 It 1s thus clear that 
the act of F CI 1n the appropriation and utilisa- 
tion of the gunny bags has to be construed as one 
done inconsistent with the ownership of B T.C 
Further the inordinate delay caused ın intimating 
B T C that the gunnies supplied by them were not 
conforming to the standards has to be construed 
asacontumacious circumstance of the acceptance 
of the gunnies by F CI In such a situation, there 
Is no feasibility or plausibility for FC I to reject 
the gunny bags and sue for the refund of the price 
already paid and if at al] there1s any remedy for the 
breach of the condition of supplying of goods 
conforming to the specifications and standards, 
there is no other go forF C I to treat the breach of 
condition as a breach of warranty and set up 
against the seller, the breach of warranty ın dımı- 
nution or exunction of the price or sue the seller 
for damages for breach of warranty, as per the 
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provisions enumerated under Sec.59 of the Act, 
which reads as follows - 
“59 Remedyfor breach of Warranıy.- (1) Where 
there ıs a breach of warranty by the seller, or 
where the buyer elects or 15 compelled to treat 
any breach of a condition on the part of the 
seller as a breach of warranty, the buyer 1s not 
by reason only of such breach of warranty 
entitled to reject the goods, but he may-- 
(a) set up against the seller the breach of 
warranty ın diminution or extinction of the 
price, or : 
(b) sue the seller for damages for breach of 
warranty. ' 
(2) The fact that a buyer has set up a breach of 
warranty in diminution or extinction of the 
price does not prevent him from suing for the 
same breach of warranty if he has suffered 
further damage." d 
34. In the trite situation in which E.C I. 1s placed, 
in the sense of there being no evidence that the 
gunny bags supplied by B T C were not conform- 
ing to the specifications and standards as agreed to 
between the parties, about which we have dealt 
with earlier, in pointing out that the only evidence 
available on this aspect of the matter, namely, the 
test report under Ex D-6 of the Indian Institute of 
Packaging, Madras- cannot at ali be looked upon 
for any purpose whatever, as a consequence of the 
same being inadmissible, apart from suffenng from / 
serious infirmities, 1t 1s not legitimately permis- 
sible for F CI toavailofthe remedies, as had been 
provided for under Sec 59 of the Act / 
35. We may point out here that learned single 
Judge;who tried the suits, had taken into consid- 
eration ın a threadbare fashion all those aspects, 
as discussed above and in this view of the matter, 
1t cannot be stated that there was any error either 
on facts or on law calling for interference 
36. For the foregoing reasons, we are of the view 
that the appeals'deserve to be dismissed 
37. In the result, both the appeals are dismissed 
with costs 
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IN THE HIGH COURT OFJUDICATURE AT 
MADRAS. 


Present:- Lakshmanan, J 


C P No 107 of 1989 31d October, 1991 
B.Viswanathan, Prop. Meenakshi Paper Mart 
Petitioner 
v 
Mjs.Seshasayee Paper and Board Limited 
Respondent 


(A) Companues Act (I of 1956), Sec 433(e) and (f) 
- Winding up of the Company- Relief of winding up 
ts a discretionary relief - Duty of the Court - To find 
out whether the winding up would be in the interest 
of justice 

,(B) Companies Act (I of 1956), Sec 434 - Statutory 
notice must be in conformity with the mandatory 
requirements of the section - Notice addi essed io the 
Managing Du ector - Not to the company - Not in 
conformity with the requuements - Presumption 
cannot be raised against the company 
Under Sec 434 of the Indian Companies Act, the 
deemed inability to pay the debts will arise when a 
creditor to whom the company is indebted in a 


- sumexceeding Rs 500 has served'on the company 


by causing it to be delivered at its registered office 
ademandrequiring the company to pay thesum so 
due, and the company has for three weeks there- 
after neglected to pay thesum orto secureor com- 
pound for it to the reasonable satisfaction of the 
creditor. Unless the statutory notice 1s ın confor- 
mity with the mandatory requirements of Sec 434(1) 
(a) of the Act, the presumption of inability cannot 
be raised In the present case, the notice is 
addressed only to the Managing Director and not 
the Company [Para 11] 
The notice purporting to have been issued under 
Sec 4341s not only one addressed to the Managing 
Director, but also the PIN Code Number given is 
638 007 Therefore the statutory notice does not 
conform to the mandatory requirements of 
Sec 434(1)(a) of the Act. The consequence of the 
statutory notice being not in accordance with the 
mandatory requirements of Sec 434 of the Act, is 
that the presumption contemplated under the 
said Section cannot be raised against the respon- 
dent But that does not preclude the petitioner 
from sull proving by other evidence that the company 
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Is unable to pay its debts [Para 11] 
In the present case, there 1s no evidence at all to 
establish that the respondent company is unable 
to pay its debts Hence, the present petition 1s also 
lable to be dismissed on the ground that the 
statutory notice issued by the petitioner does not 
meet the requirements of Sec 434 of the Act . 

[Para 12] 
It 1s settled principle of law that the relief of 
winding up 1s'a discretionary relief and the Court 
has to findout whether winding up would bein the 
interest of justice and also public interest 

[Para 13] 
In the present case, the respondent has discharged 
its burden and satisfied the Court as to the exis- 
tence ofa bona fide dispute 1n regard to the matter 
ın issue Under these circumstances, the proper 
course would for the law Courts not to proceed 
with the winding up proceedings further and give 
leave to the petitioning creditor to file a suit for 
the adjudication of disputes in the matter ın issue 
Hence, it is open to the petitioning creditor to file 
asuit for the adjudication of disputes in t er 
in issue, 1f he so desires [Para 14] 
The facts and circumstances of the present case, 
theres a bona fide dispute with regard to the debt, 
which forms part of the subject matter of the 
winding up proceedings This court will not enter- 
tain any winding up petition, on the basis of the 
said disputed debt and hence, the only option left 
to this court 1$ to grant leave to the parties to 
resolve the disputes 1n appropriate proceedings in 
the appropriate forum [Para 14] 
Admittedly in the present case the respondent is a 
public limited company and the paid up capital of 
the company is Rs 7 75 crores Nineteen per cent 
of the share holdings are held by TII C Limited 
and 39% is held by public financial institutions, 
nationalised Insurance Companies and its sub- 
sıdıarıes The company i5 paying about Rs.30 lakhs 
per month by way of excise duty to the Central 
Government It1s also paying about Rs 25 lakhs as 
Sales Tax to the Government of Tamil Nadu and 
1s paying about Rs 61 lakhs towards Electricity 
Charges to the Tamil Nadu Electricity Board. The 
monthly turnover of the company 1s about Rs.6 5 
crores The total number of workers 1n the Millare 
about 2,1001n number of workers ın the Mill and 
the monthly wage billis about Rs 70 lakhs, During 
the year 1990, the company has paid a sum of 
Rs.1 69 crores to the financial institutions and 
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Banks towards principal and interest The work- 
ingresults ofthe company forthe year ending 31st 
March, 1991 discloses that the Company has made 
a profit of Rs 157 crores after providing for 
depreciation and taxes Having regard to the above 
uncontroverted facts ıt would not in any event in 
the interest of justice or public interest to wind up 
the respondent company [Para 15] 
Cascs referred to: 

Amalgamated Commercial Traders (P) Lid v 
A C Kiishnaswanu, (1965)35 Com Case 456, 
Bhalchandıa Dhaimajee Makaj v Alcock, Ash- 
down & Co Lid, (1972)42 Com Case 190, 
G Loganayakı v Moolangudı Chit Funds (P) Ltd , 
(1979)49 Com Case 644, Kamadenu Enterprises v 
Vivek Textile Mills (P) Ltd , (1984)54 Com Case 
68, Bukhtaıpın Bihar Light Railway Company Ltd 
v Union of India, (1954)24 Com Case 507, Tripura 
Adnmunispation v Titpura State Bank, A IR 1959 
Tripura 41, Nopany and Sons (P) Lid. In 1e, (1991)70 
Com Case 262, Ofu Lynx Ltd v Simon Carves 
India Ltd ,41 Com Cases 174, Northern India hon 
and Steel Company Ltd v Haryana Ispat (P) Ltd, 
(1990)68 Com Case 42 

G Jayachandıan, for Petitioner 

A L Somayayı, Senior Advocate, for M/s Alyai and 
Dola, for Respondent 

The Court made the following 

ORDER - This is a petition under Secs 433(e) 
and (f), 434(1)(a) and 439(1) and (b) of the Com- 
panies Act 1956, for winding up ofthe respondent 
company It is stated in the petition that the 
respondent is justly and duly indebted to the peti- 
tioner in a sum of Rs 1,36,525 being the amount 
due on account of failure in supplying seven ton- 


nes of paper inspite of receiving money in advance , 


for ten tonnes, compensation of loss due to breach 
of contract and expenditure caused by the respon- 
dent to the petitioner According to the peti- 
uoner, he approached the respondent for supply 
of ten tonnes of 10 kg poster paper and paid an 
advance of Rs 1,78,200 on 2161989 The said 
money was paid by means ofa demand draft drawn 
on Bank of Baroda, Vellore branch in favour of 
, the respondent It is the further case of the peti- 
tioner that the company supplied only three ton- 
nes of paper and failed to supply the remaining 
seven tonnes The value of three tonnes of paper 
ıs only Rs 53,070 excluding tax On account of the 
non-supply of seven tonnes of paper by the 
respondent, the petitioner could not fulfil his 
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obligation towards his customer, one Royal Agen- 
cies, with whom the petitioner had entered into a 
contract for the supply of ten tonnes of paper The 
petitioner states that he had incurred a loss of 
Rs 10,395 due to the breach of contract commit- 
ted by the respondent A notice of demand was 
issued through an Advocate by the petitioner on 
9 9 1989, for which the respondent sent an evasive 
reply This notice was issued under Sec 434 of the 
Companies Act In the above circumstances, the 
petitioner prays for winding up of the respondent 
company 

2. The respondent has filed a counter affidavit, 
denying the claim of the petitioner that it is 
indebted ina sum of Rs 1,36,525 According to the 
respondent, the demand draft for Rs 1,78,200 dated 
21 6 1989 was received by the respondent from its 
ındentor M/s Efficient Enterprises, who has given 
specific instructions to appropriate the amount 
covered by the demand draft towards the dues of 
the petitioner and supply of three tonnes of poster 
paper Accordingly, the respondent carried out 
the instructions given by the indentor and sup- 
plied three tonnes of paper to M/s Royal Agencies 
and appropriated the balance towards the dues of 
the petitioner The respondent had denied know- 
ledge of the contract said to have been entered 
into by the petitioner with M/s Royal Agencies It 
1s the claim of the respondent that even after 
adjustment, a sum of Rs 54,642 together with 
interest is outstanding 1n the account of the peti- 
toner M/s Efficient Enterprises have filed 
O S No 389 of 1989 in the court of the Sub-Judge, 
Sankari against the petitioner for the recovery of 
Rs 54,642 in respect of the transaction 1n ques- 
ton Jtis thecase of the respondent that no notice 
was issued as envisaged by Sec 432(1)(a) of the 
Companies Act, that the notice issued by the 
petitioner was addressed to the Managing Direc- 
tor and not to the company and that such notice 
was not addressed to the registered office of the 
Company It 1s the specific case of the respondent 
that no amounts were due to the petitioner and 
the application has been filed for winding up with 
mala fide intentions 

3. The petitioner examined himself as P W 1 and 
the Accounts Officer of the respondent company 
has been examined as R W 1 Both the petitioner 
and the respondent have filed documents in 
support of their respective cases I have heard 
Mr Jayachandran, learned counsel for the ^ 
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it would appear that the affairs of the company 
have to be conducted not only 1n the best 
interest ofits members for their profit but also 
ına manner which 1s not prejudicial to public 
interest The element of public interest enters ' 
into the management of the companies after 
1963 The modern Corporation has become 
the accepted instrument of social policy, 
because it affects a large part of the economic 
lifeofthe community It has become an instru- 
ment for the improvement of the economic 
standards of the people and for economic growth 
of the nation Society depends for some of its 
needs on corporate enterprise It has therefore 
an interest in its stability and efficiency as an 
economic institution The element of public 
interest also arises from the responsibility for 
ensuring a minimum wage to the numerous 
. employees in the corporate sector Itisneces- o“ 
sary to see that people who put their labour ' 
and lives into a concern get fair wages, continu- 
ity of employment and a recognition of their 
right to their jobs where they have trained 
themselves to highly skilled and specialised 
work In deciding whether the Court should 
wind up a company or change its management 
the Court must take 1nto consideration not 
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petitioner and Mr A L Somayajı, learned senior 
counsel for the respondent 
4. Though the petition refers to Sec 433(f) of the 
Companies Act, the learned counsel for the peti- 
tioner confined his case only to Sub-sec (e) of 
Sec433 of the Companies Act, hereinafter 
referred to as the Act. Therefore the present peti- 
tion 1s based on the ground that the respondent 1s 
unable to pay its debts According to the respon- 
dent, there 1s a bona fide dispute about the debt 
5. It is a settled proposition of law that if the debt 
1s bona fide disputed and if the defence 1s a sub- 
stantial one, the Court will not wind up the com- 
pany In order to determine whether the debt 1s 
bona fide disputed or not, it ıs necessary to find out 
whether the dispute raised by the company isa real 
and substantial one or it ıs a mere cover or itis an 
empty dispute with a view to cover up its real 
inability The Supreme Courtın the case of Amal- 
gamated Commercial Traders (P) Ltd v ACK 
Krıshnaswamı, (1965)35 Com. Case 456, has clearly 
laid down that an order of winding up will not be 
made, where a debt 1s bona fide disputed by the 
company and the Court is satisfied with the com- 
pany's defence and the following ratio is very 
pertinent 

“It is well-settled that a winding up petition 1s 
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not a legiumate means of seeking to enforce 
payment of a debt which 1s bona fide disputed 
bythe company A petition presented ostensi- 
bly for winding up order but really to exercise 
pressure will be dismissed, and under circum- 
stances may be stigmatised as a scandalous 
abuse of the process of the Court 

If a debt 1s bona fide disputed there cannot be 
"neglect to pay' within the meaning of Sec 434(T) 
(a) of the Companies Act, 1956 Ifthere 1s not 
neglect, the deeming provision does not come 
into play, and the ground of winding up, namely, 
that the company is unable to pay its debts, 1s 
not substantiated ” 


only the interest of the shareholders and credi; 


need of the community and the interest of the 


tors but also publicinterest 1n the shape of ve 


employees This, in my opinion, 1s the require- 
ment of Secs 397 and 398 of the Companies 
Act This country has been spending vast sums 
of money in promoting new industries 1n pub- 
lic and private sectors ın the interest of the 
economic progress of the country and ımprove- 
mentoflıvıngstandards In faceofthis itwould 
appearito be improper to destroy a company 
which has worked for nearly 87 years and has 
acquired experience and expertise 1n manufac- 
ture and supply of structurals and in boat build- 


Subsequently ın Bhalchandıa Dhaimajee Makajı 
v. Alcock, Ashdown & Co Ltd, (1972)42 Com 
Case 190, at 195, the Bombay High Court reiter- 
ated its earlier view and had laid down in categori- 
cal terms that 1f the debt is bona fide disputed and 
3f the defence 1s a substantial one, the Court will 
not wind up the Company The court held thus 
“After (he amendment of Secs 397 and 398 of 
the Companies Act by Secs 10 and 11 of the 
Companies (Amendment) Act (LIII of 1963), 


ing and ship repairing ” 
In G Loganayakı v Moolangudi Chit Funds (P) 
Ltd, (1979)49 Com Case 644, ıt has been held by 
Madras High Court (Ramaprasada Rao, J (as he > 
then was)) as follows 
“It 1s fundamental that in order to sustain a 
case for winding up of an incorporated com- 
pany on the ground that ıt ıs unable to pay 1ts 
debts, the debt which is the substratum of the 
action either under Sec 433(e) on its own or 
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under Sec 433(e) read with Sec 434(1)(a) of 
the Act ıs not a disputed debt or a debt which 
could be found after an investigation and adju- 
dıcatıon on the claims made inter se between 
the so called creditor and the debtor company 
Any such investigation which would involve 
the determination of the quantum and quality 
of the liability would certainly raise a reason- 
able presumption that it 1s a disputed debt 
Once such a lingering doubt arises ın the mind 
ofthe company court that the debt 1s nota sure 
debt buta debt which could only be ascertained 
and determined after an investigation into the 
facts and circumstances of the case, “then, 
unless there 1s demonstrative mala fides on the 
part of the company concerned, the Company 
Court cannot undertake the examination as to 
the quantum ofthe liability or the nature of the 
indebtedness of the company 1n question to 
the claimant in a petition under Sec 433(e) of 
the Act ” 
A similar view has also been taken by the Karna- 
taka High Court in Kamadenu Enterprises v Vivek 
Textile Mills (P) Ltd, (1984)54 Com Case 68, 
which is as follows 
“The jurisdiction of the Court under Sec 433 
of the Companies Act, 1956, 1s not that of a 
Court which 1s essentially meant for settling 
money disputes between parties, but 1s to sub- 
serve the object of winding up of companies 
which have not paid their debts or which are 
unable to pay their debts Therefore, the first 
pre-requisite must be to establish prima facie a 
debt against the respondent But when aclaim 
or debt is disputed, the proper forum for that is 
a civil Court Where, therefore, admittedly 
there was a genuine disputeas to the liability of 
the respondent company to pay the difference 
between what has been admitted and what has 
been claimed, it would not be proper to decide 
the case 1n the summary proceedings under 
Sec 433” 
In this context, 1t is relevant to refer to the evi- 
dence of P W 1 (the petitioner herein) On 28 1991; 
the petitioner deposed to the following effect 
Q What is your prayer ın this petition? 
A No amount is due by me to the Mill They 
have taken my money and cheating me In the 
year 1986 they have stated that I owe a sum of 
Rs 21,000, now they say that I owe Rs 53,000 
They have not credited the amount of 
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Rs 1,78,200 They say that I owe Rs 53,000 to 
them Even though I paid money for supply of 
goods, I did not receive the goods So, for 
getting back money I filed this petition 


Q The draft for Rs 1,78,200 you handed over 
to Efficient Enterprises? 

A Thedraftwas taken in favour of the Mill and 
handed over to the Efficrent Enterprises 

Q Why did you hand over to Efficient Enter- 
prises? 

A Because the goods supplied through Effi- 
cient Enterprises 


Q Efficient Enterprises have filed a suit against 

you before the Sub Court, Sangagırı, claiming 

Rs 54,642 with interest and that 1s pending ın 

respect of the very transaction? | 

A Yes It 15 a false suit ” 
In my opinion, the principles laid down ın Kamad- 
enu Ente prises case, (1984)54 Com. Case 68, and 
in GLoganayakı's case, (1979)49 Com Case 
644, squarely apply to the present case. From the 
evidence of P.W 1 (the petitioner herein), as 
extracted above, 1t 1s seen that the petitioner has 
approached this Court and filed the company 
petition only to get back his money As rightly held 
in Kamadenu Enterprises case, (1984)54 Com. Case 
68, the jurisdiction of this Court under Sec 433 of 
the Companies Act, 1956 1s not that of a Court 
which is essentially meant for settling money dis- 
putes between parties, but is tosubserve the object 
of winding up of companies which have not paid 
their debts or which are unable to pay their debts 
In my opinion, the petitioner has not satisfied the 
pre-requisite to establish a pıma facie case against 
the respondent company As rightly contended by 
Mr AL Somayaj1, learned senior Advocate, when 
a claim or debt is disputed, the proper forum for 
that ıs a civil Court In my opinion, admittedly 
there was a genuine disputeas to the liability of the 
respondent company to pay the amounts claimed 
in this Company Petitron Under these circum- 
stances, I am of the /view that ıt would not be 
proper for me to decide the case in the summary 
proceedings under Sec 433 of the Act 
6. In the light of the above rulings, it has to be 
considered whether the debt 1s bona fide disputed 
by the respondent or not 
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7. It ıs undisputed that the petitioner had handed 
over the draft for Rs 1,78,200 to M/s Efficient 
Enterprises, No 74, Raja Street, Pallipalayam, 
Erode, who is one ofthe indentors of the respon- 
dent P W 1hadalso admitted that the abovemen- 
tioned draft was handed over to the indentor 
because-the goods are to be supplied through the 
indentor Admittedly no order has been placed by 
the petitioner on the respondent On thecontrary 
the ındentor has placed an ındent on the respon- 
dent It 1s mentioned in Ex R-1, the letter dated 


22 6.1989 that the draft for Rs 1,78,200 had been ~ 


enclosed towards the dues of the petitioner It 1s 
also mentioned ın the said letter that the peti- 
toner wants to continue tó do business with the 
respondent and with that view, he requests for the 
supply of poster paper. It 1s clearly mentioned in 
thesaid letter, Ex R-1 thatafter appropriaungthe 
value of three tonnes of paper from and out ofthe 
draft money, the balance should be adjusted 
towards the dues of the petitioner The indentor 
has also undertaken to realise the money from the 
petitioner ın case any amount is due from the 
petitioner after such adjustment The indent placed 
by the indentor 1s for the supply of three tonnes of 
poster paper to the petitioner An invoice has 
been raised by the respondent on the basis of the 
indent placed by Efficient Enterprises In fact, in 
the notice, dated 14 8 1989 (Ex P-7) issued by the 
peutioner through his Lawyer the petitioner had 
clearly admitted that he entered into a contract 
with M/s Efficient Enterprises (Indentor) for the 
supply often tonnes of poster paper Therefore, it 
ısclearthatthe petitioner has not placed any order 
on the company for the supply of paper and has 
not sent the demand draft directly The entire 
transaction has been done by the petitioner with 
M/s Efficient Enterprises The respondent acted 
only 1n accordance with the instructions given by 
the said M/s Efficient Enterprises Admittedly, 
according to the petitioner the contract for supply 
of poster paper was entered only with M/s Efficient 
Enterprises In the above circumstances, there 1s 
no privity of contract between the petitioner and 
the respondent Unless the legal relationship 
between the petitioner and M/s Efficient Enter- 
prises on the one hand and between the respon- 
dent and M/s Efficient Enterprises on the other 
hand is détermined, the debt claimed to be 
due cannot be determined Ex R-2 1s an indent 
bearing No 685, dated 22.6.1989. The name of the 
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customer, M/s Meenakshi Paper Mart, Chunnaam- 
bukara Street, Vellore and the name ofthe inden- 
tor M/s Efficient Enterprises have been clearly 
mentioned The indent was placed by M/s Efficient 
Enterprises, Pallıpalayam, Erode-6 to M/s 
Seshasayee Paper and Boards Limited, Pallipa- 
layam, Erode, the respondent herein Based on 
this indent, supply has been made by the respon- 
dent company to the petitioner, viz, M/s Meenakshi 
Paper Mart. The said indent has also been signed 
by the indentor, M/s Efficient Enterprises 
Ex R-3 1s the invoice raised by the respondent 
Company The customer code, name of the inden- 
tor and all the other partıculars have been men- 
tioned inthe invoice In the column ‘Casein need’ 
the name of the indentor, Efficient Enterprises 
has been shown m 
Ex R-5 is the suit filed by Efficient Enterprises, 
represented by its partner L Lakshmanan (inden- 
tor) against M/s Meenakshi Paper Mart, repre- 
sented by Proprietor B Viswanathan (the peti- 
tioner herein) and another on the file of the Sub- 
ordinate Judge, Sankarı It is mentioned ın the 
plaint that the defendant Meenakshi Paper Mart 
has been receiving supplies from the Seshasayee 
Paper and Boards Limited by placing indents 
through the plaintiff M/s Efficient Enterprises and 
in respect ofsuch supply, there was an outstanding 
duefromthe defendants to the turn of Rs 1,32,076 
and that the said sum is lawfully due from the 
defendants for a long time and that the defendant 
has failed and neglected to pay the same In para- 
graph V of the plaınt, it ıs mentioned as follows 
V However during the month of June, 1989. 
the 2nd defendant for himself and as proprie- ` 
tor ofthe 1st defendant.Vilasam requested the 
plaintiff to resume business relationship The 
plaintiff asked and mentioned to the defen- 
dant to pay the entire amount outstanding and - 
due from the defendant and also stated that if 
only the defendants repay the amounts, the 
plaintiff would resume the business transac- 
tions The second defendant for himself and on 
behalf of the first defendant agreed and issued 
at Pallipalayam a demand draft for a sum of 
Rs 1,78,200 and wanted three tonnes of paper 
for the balance after appropriating the out- 
Standing due by him Accordingly the plaintiff 
requested M/s Seshasayee Paper and Boards 
Limited to adjust and appropriate a sum of 
, Rs.1,23,878 from out of the amount due from 
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the defendants and also to supply three tonnes 
ofM G Plain poster while paper Accordingly, 
as the defendants instructed 305 reams of 
M G Plain Poster Paper (white) was supplied 
to Ranı Printers, Madras-600 007 as per 
invoice on 24 6 1989 The sald supply was made 
on the instructions of the defendants The 
value of the said supply is Rs 54,322 and the 
same was deducted from out of the draft amount 
of Rs 1,78,200 and hence Rs 1,23,878 only was 
appropriated towards the outstanding due from 
the defendant Jawfully Thus there is still a 
balance of Rs 8,198 00 p from the defendant ” 
As stated above, Ex P-7 1s a notice issued by the- 
petitioner to the Managing Director, Seshasayee 
Paper and' Boards Limited, Erode Ex P-7 notice, 
dated 1481989 was signed by the petitioner 
through his Lawyer The name of the indentor has 
been specifically mentioned in the said notice In 
paragraphs 2 and 3 of the notice, it is stated as 
follows 
“My client states that he 1s in paper trade for 
the past ten years and he used to trade with 
your mill often through, one M/s Efficient 
Enterprises, Pallipalayam, Erode who 1s oneof 
your ındentors/stockısts 


A 


My client states that when he met your ındentor/ . 


stockists M/s Efficient Enterprises 1n person two 
months ago they both entered into a contract for 
thesaleoften tonnes (1000 reams) of 10kg Poster 
Paper at the rate of Rs 17,400 per ton 
“My client further states that on the basis of 
this contract entered into with your indentor/ 
stockist my client took a demand draft for 
Rs 1,78,200 (Rupees one lakh seventy eight 
thousand and two hundred only) 1,74,000 
towards cost of 1000 reams of paper and 4,200 
rupees for tax and surcharge totally for 
Rs 1,78,200 on 21 6 1989 1n the Bank of Bar- 
. A oda m favour of your Mill ” 

Ex P-8 1s the reply notice dated 2 9 1989 sent by 
M/s Ayar and Dolia.to the counsel for the peti- 
toner, Mr G Jayachandran 
Ex P-9 is the notice, dated 9 9 1989 sent by the 
petitioner to the Managing Director, Seshasayee , 
Paper and Boards Limited, demanding payment 
of Rs 1,36,425, failing which ıt 15 stated that the 
petitioner will approach the company Court for 
winding up under Sec 431(e) of the Act 
Itis thus seen that the debt 1n question requires a 
detailed investigation and hence the parues have 


to be directed to adjudicate their claims only 
before the civil forum = 
8. It 1s also well settled that ına summary proceed- 
ings like winding up, a detailed investigation and 
adjudication of the dispute hu be avoided 
This principle has been laid down in the case 
reported in (1979)49 Com Case 644, as extracted 
above 
9. It is also equally well settled that winding up 
petition Is not a legitimate means of seeking to 
enforce payment of a debt which 1s bona fide 
disputed by a Company A petition presented 
ostensibly for a winding up order but really to 
exercise pressure will have to be dismissed This 
principle has also been laid down in (1965)35 
Com Cases 45, as extracted above 
10. Therefore, I am of the opinion that the debt 1s 
bona fide disputed by the respondent and there- * 
fore, it is not a fit case for ordering winding up of 
the respondent company 
11. The notice dated 9 9 1989 marked as Ex P-9, 
issued by the petitioner through his Lawyer 15 
addressed to the Managing Director of the 
respondent Company The following is the 
address given ın the sald notice 
“To 
“The Managing Director, ` 
Seshasayee Paper and Boards Limited, 
Erode 638 007 " 
In this context, it i5 useful to reproduce Sec 434 of 
the Act, which 1s as under 
*Sec 434 Company when deemed unable to pay 
i$ debts (a) if a creditor, by assignment or 
otherwise, to whom the company 1s indebted in 
asum exceeding five hundred rupees then due, 
has served on the company, by causing 1t to be 
delivered at its registered office, by registered 
post or otherwise, a demand under his hand 
requiring the company to pay the sum so due 
and the company has foi three weeks thereaf- 
ter neglected to pay the sum, or to secure o1 
compound for it to the reasonable satisfaction 
of the creditor, : 
(b) if execution or other process issued on a 
decree or order of any Court in favour of a 
creditorofthecompanyis returned'unsatisfied 
1n whole or 1n part, or 
(c)ifitis proved to the satisfaction ofthe Court 
that the companyis unable to pay its debts and, 
in determining whether a company is unable to 
pay its debts and in determining whether a 
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company 1s unable to pay its debts, the Court 

Shall take 1nto account the conungent and 

prospective liabilities-of the Company ” 
Under Sec 434 of the Act, the deemed inability to 
pay the debts will arise when a creditor to whom 
the company i5 indebted in a sum exceeding Rs 500 
has served on the company by causing it to be 
delivered at its registered office a demand requir- 
ing the company to pay the sum so due, and the 
company has for three weeks thereafter neglected 
to pay the sum or to secure or compound for it to 
the reasonable satisfaction ofthe creditor Unless 
the statutory notice is in conformity with the 
mandatory requirements of Sec 434(1)(a) of the’ 
Act, the presumption of inability cannot be raised 
In the present case, the notice is addressed only to 
the Managing Director and not thecompany The 
registered office of the company is at Pallipa- 
layam, Salem District as can be seen from the 
Postal Index Number Code of Delivery Post 
Offices in Tamil Nadu Circle, marked as Ex R-6, 
the Pin Code Number of Pallipalayam 1s 638 006 
The notice purporting to have been issued under 


Sec 4341s notonlyone addressed to the Managing | 


Director, but also,the PIN Code Number given 1s 
638 007 "Therefore the statutory (Ex P-9) notice 
does not conform to the mandatory requirements 
of Sec 434(1)(a) of the Act The consequence of 
the statutory notice being not 1n accordance with 
the mandatory requirements of Sec 434 ofthe Act, 
1s that the presumption contemplated under the 
said Section cannot be raised against the respon- 
dent But that does not preclude the petitioner 
fromstill proving by other evidence that the company 
1s unable to pay its debts That appears to be the 
view taken in Bukhtapın Bihar Light Railway 
Company Ltd. v Union of India, (1954)24 Com 
Case 507, which 1s as follows 
“The appellant/company which was formed 
for constructing and maintaining a railway 
established a railway The railway line was con- 
nected with the East Indian Railway and there 
was intercharge of coaching and goods traffic 
between the two railways The Union of India 
representing the East Indian Railway served a 
notice of demand addressed to the Patna office 
of the Company on June 6, 1950 claiming the 
sum of Rs 5,22,313 due as a result of inter- 
change of coaching and goods traffic The 
company replied giving reasons as to why 1t was 
not liable, in any event for the whole of the 
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demand Another notice dated June 30 
addressed to the registered office of the com- 
pany was served claiming payment of two sums 
of Rs 5,23,203 p and Rs 61,530 On July 18, 
the Union of India made an application for 
winding up the company alleging that inspite 
of the two letters of demand no payment had ~ 
been made, that the railway had been taken 
over by a local authority and that a sum of 
.about Rs 10 lakhs had been paid by that 
authority as compensation Winding up was 
-asked for on the grounds that the company was 

unable to pay its debts and that the substratum 
of the company was gone, 
Held, (1) that the first notice was not a valid 
notice of demand inasmuch as it was not 
addressed to the company’s registered Office, 
and that because the interval between the sec- 
ond notice and the making of the winding up 
petition was less than three weeks there was no 
valid statutory demand ” 

and in Thpura Admunisnanon v Tripura State Bank, 


AIR 1959 Tn 41, which is as follows 


“A proper demand made in accordance with 
the provisions of Sec 434(a) only gives the 
benefit of the presumption that arises under 1t; 
butif the demand is found to be invalid for any 
reason then it is still open to the creditor to fall 
back upon Sec 434(c) and prove that the com- 
pany cannot pay its debts A I R 1948 Cal 335, 
and AIR 1954 Cal 499 Rel on” 
12. In the present case, there 1s no evidence at 
all to establish that the respondent company is 
unable to pay its debts Hence, the present peti- 
tion i$ also liable to be dismissed on the ground 
that the statutory notice issued by the petitioner 
does not meet the requirements of Sec 434 of the 
Act 
13. It ıs settled principle of law that the relief of 


winding up 1s a discretionary relief and the Court 


has to find out whether winding up would be in the 
interest of justice and also public interest. The 

following principle has been laid down ın the.case 
of Bhalchandia Dha majee Makajı's case, (1972)42 

Com Case 190, at 195, as has been extracted, 
above 

14. The decision reported in Nopany and Sons (P) 


Lid. In re, (1991)70 Com Case 262, can also be 


usefully applied to the facts of the present case, 
wherein the learned single Judge of Calcutta High 
Court held as under. 


I] Vıswanathan v M/s Seshayee Paper & Bd Ltd (Lakshmanan, J ) 


“The basic requirement of the provisions of 
Sec 434 of the Companies Act, 1956, 1s the 
existence of a debt due and payable by the 
company to the petitioning creditor Where 
the petitioning creditor establishes such a claim, 
though prima facie the question of the main- 
tainability of the petition under the provisions 
of the Companies Act for winding up of the 
company cannot be doubted The burden lies 
on the company to Satisfy the Court as to the 
existence ofa bona fide dispute 1n regard to the 
matter ın issue and where a debt is bona fide 
disputed, the proper course would be for the 
law Courts not to proceed with the winding up 
proceedings further and give leave to the peti- 
tioning creditor to file a suit for the adjudıca- 
tion of the disputes ın the matter ın issue 
Where a doubt is disputed, it is the duty of the 
Court to go into the question of the genuine- 
ness or otherwise of the dispute and, in the 
event the Courtis primarily satisfied as regards 
its genuineness and bona fides, the Court ought 
not itself to embark upon a detailed adyudica- 
ton ofthe disputes between the parties Con- 
versely, however, 1n the event the dispute raised 
by the company does not seem to be genuine, 1t 
18a plain exercise of the judicial power to direct 
winding up of the company " 

In the present case the respondent has discharged 

its burden and satisfied the Court as to the exis- 


tence ofa bona fide dispute in regard to the matter | 


in issue. Under these circumstances, the proper 
coursein my opinion would for the law Courts not 
to proceed wi'h the winding up proceedings fur- 
ther and give leave to the petitioning creditor to 
file a suit for the adjudication of disputes ın the 
matterinissue Hence, 1t is open to the petitioning 
creditor to file a suit for the adjudication of dıs- 
putes in the matter in issue, 1f he so desires 
Learned counsel for the petitioner invited my 
attention to the decision in Ofu Lynx Ltd v Simon 
Carves India Ltd , 41 Com Cases 174 The passage 
extracted hereunder has been relied oh for the 
purpose of this case by the learned counsel for the 
petitioner 
“Whether the disputes which are raised or 
sought to be raised are bona fide or not and 
whether the same have been manufactured for 
the purpose of resisting a case for winding up 
of the company will have to be considered and 
determined by the Court on the basis of the 
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facts of each particular case and on the basis of 
the matenals that may be available to the Court 
at the ume the Court ıs called upon to decide 
the question ” 
There 1s no dispute with regard to the proposition 
laid down by the Calcutta High Court But, how- 
ever as rightly held by the Calcutta High Court 
each case will have to be considered and deter- 
mined by the Courton the basis ofthe facts ofeach 
particular case and on the basis of the materials 
that may beavailáble to the court, at the time, the 
Court ıs called upon to decide the question As 
already observed by me that on the facts and 
circumstances of the present case, there 1s a bona 
fide dispute with regard to the debt, which forms 
part of the subject matter of the winding up pro- 
ceedings This court will not entertain any winding 
up petition, on the basis of the said disputed debt 
and hence, the only option left to this Court 1s to 
grant leave to the parties to resolve the disputes 
In appropriate proceedings in the appropriate’ 
forum Mr Jayachandhran, learned counsel for 
the petitioner has next relied on the recent Judg- 
ment of Punjab and Haryana High Court reported 
in Northern India lion and Steel Company Ltd v 
Haryana Ispat (P) Ltd., (1990)68 Com Case 42, for 
the purpose of showing that the respondent com- 
pany has not produced the extracts from its ledg- 
ers, account books, balance sheets erc, As has 
been already observed by me, the respondent 
company has filed the necessary documents in this 
Court and it ıs not for this Court to express any 
opinion at this stage, when both parties are granted 
leave to agitate their respective claims before the 
appropriate forum 
15. Admittedly in the present case‘the respondent 
15a publiclimited company and the paid up capital 
of the company ıs Rs 7 75 crores Nineteen pet 
cent of the share holdings are held by TIIC 
Limited and 39% 1s held by public financial insti- 
tutions, nationalised Insurance Companies and 
its subsidiaries The company is paying about Rs 30 
lakhs per month by way of excise duty to the 
Central Government Itis also paying about Rs 25 
lakhs as Sales Tax to the Government of Tamil 
Nadu and ıs paying about Rs 61 lakhs towards 
Electricity Charges to the Tamil Nadu Electricity 
Board The monthly turnover of the company 1s 
about Rs 6 5 crores The total number of workers 
in the Mill are about 2100 1n number, and the 
monthly wage bill ıs about Rs.70 lakhs. During the 
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year 1990, the company has paid à sum of Rs 1 69 
crores to the financial institutions and Banks towards 
principal and interest The working results of the 
company for the year ending 31st March, 1991 
discloses that the Company has made a profit of 
Rs 157 crores after providing for depreciation 
and taxes Having regard to the above uncon- 
troverted facts ıt would not ın any event ın the 
interest of justice or public interest to wind up the 
respondent company 

16. Hence, this Company Petition 1s dismissed 

However, it 1s Open to the petitioner to file a suit 
at the appropriate forum for appropriate relief, if 
he so desires No costs 


RS Petition dismissed 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. . 


Present:- Mısfua and Janarthanam, JJ 


O S A Nos 130 of 1983 and 324 of 1989 
25th September, 1991 


K.Mohanakrishnan - Appellant 
n : 
Sectha Natarajan and others Respondents 


Transfer of Property Act (IV of 1882), Sec 69 - 
Mortgage with power of sale - Montgagee ifa Trustee 
of the power of såle - Auction sale by mortgagee - 
Interference with, by Courts 

A rule which has received universal recognition 
and needs no reiteration, however, seems to have 
been overstretched by the mortgagee in the sense 
that a mortgagee with a power of sale 1s not a 
trustee of the power of sale, ıt 15 3 power given to 
hımfor hısown benefittoenablehim better to 
realise his mortgage debt. If he exercises 1t bona 
fide for that purpose, without corruption or collu- 
sion with the purchaser, the Court will not inter- 
fere even though thesalebevery disadvantageous, 
unless indeed the price 1s so low as to itself be 
evidence of fraud [Para 9] 
Courts in India do not ordinarily interfere with the 
right of the transferee at an auction sale under 
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Sec 69 of the Transfer of Property Act, the prin- 
ciple being that the transferee being a third party 
who 1s not at fault, even though there is some 
negligence or mistake committed by the mortga- 
geein conducting the sale, but when the purchaser 
or a transferee 1s none else than the mortgagee, 
courts interfere [Para 11] 
Cases referred to: 

Haddington Island Quarry Company Ltd v 
A W Huson, (1911) AC 722, Wainer v Jacob, 
(1882)20 Ch D 220, Chakiapant Naidu y Gopal 
Mudalıar, (1972)2 M LJ 290 

Appeals under Clause 15 of the Letters Patent 
against the Order of Sengottuvelan, J, dated 
18 1 1980 and made in the exercise of the Ordinary 
Original Jurisdiction of the High Court in 
CS No 325 of 1975 

The Judgment of the Court was deliveréd by 
Mishra,J -Plainuffhas appealed against the judg- 
ment of learned single Judge of this Court ın 
CS No 325 of 1975, dismissing his suit fora decla- 
ration that the sale alleged to have been held on 
30 6 1970 by the seventh defendant in the suit at 
the instanceand under the instructions ofthe first 
defendant ıs null and void, and not binding on the 
plaintiff and does not convey any title to the third 
defendant in the suit property, and that the sale 
deed dated 16th August, 1971, 1s null and void and 
not binding on the plaintiff, and does not convey 
or transfer any right to the third defendant in suit, 
as also for a direction to the defendants 1 to 3 in 
the suit to render a true and proper account of the 
income and expenses from 30 6 1970 till date of 
suit, for reconveyance of the property by defen- 
dants 1 and 2, for possession of the suit property 
and damages 


“2. The property bearing No 2, Dr Singaravelu Street; 


T Nagar, Madras-17 (described in Schedule A to 
the plaint) according to the plaintiff, originally 
stood in the nameoflate Kannammal, the n ther 

ofthe plaintiff afd defendants 4 and 5 and grand- 
mother of the sixth defendant, having been pur- 
chased by the father of the plaintiff late Kannabi- 
ran Pillai, benamiin the name ofthe mother of the 
plaintiff During their lifetime, the mother exe- 
cuted a deed of simple mortgage 1n favour of one 
Dr B C Raj forasum of Rs 40,000 with interest at 
12 per cent per annum with respect to the suit 
property Later, 1n or about November, 1968, since, 
according to the plainuff, the mortgagee threat- 
ened to bring the surt property to auction sale, in 


a 
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exercise of the power of sale under Sec 69 of the 
Transfer of Property Act, granted to him in the 
mortgage deed in his favour and since the second 
defendant in the suit (since dead and substituted 
by his legal heirs and representatives) offered to 
pay off the mortgage money due to Dr Raj, a 

simple mortgage deed was executed i by the mother 
in favour of the first defendant rh the suit (daugh- 
ter of the second defendant) In or about Decem- 
ber, 1968, however, the first defendant obtained a 
deed of usufructuary mortgage from the plaintiff, 
his deceased brother K Narayanaswam: and the 
sixth defendant (since the plaintiff's mother had 
died) with respect to the very same property on 
condition nte alia that he would collect the rent- 
als from the tenants in the premises and the Kaly- 
ana Mandapam which existed in the suit property, 
pay off the charges due to the Municipal and other 
Governmental authorities, etc , and “also pay the 
monthly interest due to the 1st defendant in 
respect of her simple mortgage" The first defen- 
dant, according to the plaintiff, was a party to this 
arrangement by agreeing to collect the interest 
from the second defendant directly without look- 
ing to the plaintiff This arrangement continued 
for quite some time The second defendant, who 
was bound to pay the monthly interest due to the 
first defendant on account of her simple mort- 
gage, however,defaulted Oneoftheconditions in 
theusufructuary mortgage ıp favour of the second 
defendant was that in case default was commutted 
by him in complying with any of the terms and 
conditions of the usufructuary mortgage in favour 
of the second defendant, the same would be can- 
celled and the second defendant would be bound 
to deliver back possession of the mortgaged prop- 
erty to the mortgagors, and notwithstanding, 
however, these conditions and the default com- 
mitted by the second defendant, the first defen- 
dant, according to the plaintiff, without. any 
demand as required under Sec 69 of the Transfer 
of Property Act and without recourse to the sec- 
ond defendant, her own father and who alone, 
according to the plaintiff, was responsible for 
paying the interest to her from and out of the 
rental collected out of the property and from 
whom she had agreed to receive the interestas also 
payments of principal amount, attempted to bring 
the sult property to auction sale on or about 30th 
June, 1970, through the auctioneers Chandramani 
and Company, the seventh defendant in the suit 
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The plaıntıffthen filed a suit OS No 3018 of 1970 
on the file of the City Civil Court, Madras, for a 
declaration that the first defendant was not 
entitled to bring the suit property to sale under 
Sec 69 of the Transfer of Property Act and also for 
a consequential permanent injunction restraining 
the 1st defendant from so bringing the suit prop- 
erty to auction sale The plaintiff ımpleaded the 
2nd defendant as one of the defendants in thesuit, 
and applied in I A No 9454 of 1970 for an interim 
injunction to restrain defendants 1 and 2 in the 
suit from bringing the suit property to auction 
sale The Sixth Assistant City Civil Court Judge, 
however, ordered notice returnable by 4 7 1970 
According to the plaıntıff, he took nouce to the 
auctioneer that day itself before the auction sale, 
but taking advantage of the fact that interim 
Injunction was not granted, the 1st defendant, who 
was not at all at Madras at that time, acting through 
the 2nd defendant, purporting to exercise the 
power of sale under Sec 69 of the Transfer of 
Property Act and under the mortgage deed, and 
“ın active collusion with the 2nd defendant, went 
through the fraudulent sale which was solely aimed 
at knocking off the property worth more than 2 
lakhs, for a very low price and it was fraudulently 
declared that the suit property had been sold for 
Rs 60,000” The seventh defendant filed an affida- 
vıtın OS No 3018 0f 1970 0n7 7 1970stating that |, 
the property had been sold on 3061970 for 
Rs 60,000 The plaintiff again approached the 
City Civil Court with a request in I A No 9611 of 
1970 for an injunction restraining the defendants 
1 and 2 herein (defendants 1 and 2 in that suit) 
from executing a sale deed in favour of the alleged 
purchaser tn furtherance of the auction sale of the 
property alleged to have been held on 30670 
This time also the learned City Civil Judge only 
ordered notice to defendants 1 and 2 When the 
said suit came up for final disposal, the defendants 
represented that the sale deed had already been" 
executed Ultimately, on 23 8 1971, the plainuff 
withdrew the suit (O S No 3018 of 1970) with 
permission to file a suit for appropriate relief 

3. The main contest, however, has come from the 
2nd defendant (now by his heirs and legal repre- 
sentatives), and the 3rd defendant, the auction 
purchaser The 1st defendant has adopted the 
written statement of 2nd defendant 

4. Many facts stated 1n the written statement filed 
on behalf of the 2nd defendant are not at variance 
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with the statements of facts in thc plaint that the 
Ist defendant obtained a simple mortgage for a 
consideration of Rs 44,000 and that he himself 
obtained a usufructuary mortgage for a sum of 
14,000 His version, however, is that the suit prop- 
erty belonged exclusively to Kannammal, who 
executed a deed of first simple mortgage along 
with her son K Narayanaswamı (since deceased) 
as surety ın favour of Sakru Chand Sowcar on 21st 
August, 1952 for Rs 7,900 and later Kannammal 
borrowed various amounts from Madras Purasaw- 
alkam Hindu Janopakara Saswatha Nidhi, and 
executed three mortgages over the suit property 
on 12 6 1958 for Rs 8,000 on 12 6 1958 for Rs 4,000 
and on 5 10 1969 for Rs 6,500 "respectively, She 
borrowed a furthersum of Rs 5,000 under another 
deed of mortgage dated 19 4 1965 from one Swa- 
minatha Iyer, who advanced a further sum of 
Rs 3,000 on promissory note dated 21 2 1966, and 
for the purpose of discharging the aforesaid mort- 
gages and the debt covered by the promissory note 
and for other purposes, she borrowed a further 
sum Of Rs 44,000 from one Dr GB Raj, and exe- 
cuted a deed of simple mortgage on 14 9 1967 on 
the security of the suit property Since Kannam- 
mal defaulted ın the payment of the principal and 
interest payable to the mortgagee, Dr G B Raj, he 
brought the property to sale under Sec 69 of the 
Transfer of Property Act Kannammal filéd the 
suit O S No 4358 of 1968 on the file of the City 
Civil Court, Madras praying for injunction 
restfaining the mortgagee from bringing the prop- 
erty to sale to be held on 1 11 1968 At that time, 
m the auction at the instance of the mortgagee 
Dr Raj, auction was held on 1111968 The suit 
property was sold, and in the said auction, the 2nd 
defendantwas the purchaser Kannammaldied on 
99 1968 The plaintiff and his deceased brother 
Narayanaswami came on record in the suit 
O S.No 4358 of 1968 on the file of the City Civil 


' Court and applied for an injunction in that suit to 


restrain the mortgagee from executing the sale 
deed That application was dismissed However at 
the intervention of friends and mediators, the sale 
held on 1111968 was not given effect to and 
concluded, and instead, an agreement was entered 
into As per the agreement, Dr Raj along with the 
deceased Narayanaswami and the plaintiff agreed 
that the mortgage dated 149 1967 should be 
assigned in favour of the 1st defendant (daughter 
of the 2nd defendant) Accordingly, on 11 12.1968, 
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a registered deed of assignment was éxecuted by 
Dr Rayin favour of the 1st defendantassigning the 
simple mortgage deed dated 149 1967 in her 
favour On 11 12 1968, the plaintiff along with his 
deceased brother K.Narayanaswami and Parthasa- 
rathı, hisson’s son executed a deed of usufructuary 
mortgage for a consideration of Rs 14,000. The 
2nd defendant was accordingly put in possession 
of the suit property As per the recital of the 
usufructuary mortgage, the 2nd defendant was 
empowered to realise the rental collection, pay all 
the municipal and other public charges due and 
payable in respect of the suit property, incur nec- , 
essary expenses for the upkeep and maintenance 
of property and appropriate-the balance towards 
the interest on the principal sum of Rs 14,000 
secured under the deed of usufructuary mortgage 
dated 11 12 1968 Further, according to the 2nd 
defendant, it was also specifically agreed that the 
balance of realisation should be paid towards the 
interest due and payable in respect of the Ist 
mortgage dated 14 9 1967 which was assigned in 
favour of the 1st defendant Coming to the ques- 
tion of maintenance of accounts, the 2nd defen- 
dant has said 
“this defendant agreed as per the terms of 
the usufructuary mortgage to keep a true and 
proper account of all the income and expendi- 
ture while he is in possession of the mortgage 
property ” ` 
This defendant sent true copies of all the 
accounts to the plaintiff and the mortgagors 
Mohanakrishnan Narayanaswami and Parthasa- 
rathi under certificate of posung Plaintiff went 
through the accounts given by thc 2nd defen- 
dant and satisfied himself about the truth thereof 
and signed the accounts on 8 2 1969, 16 2 1969, 
2321969 and 131969 The statement of 
accounts for the period ending March, 1969 
was sent to the plaintiff and the other mortga- 
gors under certificate of posting to the plainuff 
was not available that time On 18th July, 1969, 
the plaıntıff signed the statement of accounts 
upto 15th March, 1969 Similarly, plaintiff also 
in token of the correctness of the accounts 
Signed the accounts for the period ending 
23 3 1969, 31st March, 1969, 154 1969 Sec- 
ond defendant also sent the statement of 
accounts periodically to the plaintiffand other 
mortgagors on 2 6 1969, 23 6 1969, 26 7 1969, 
.3 9.1969, 5 11 1969 and 8 12 1969,”- 
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5. The defendants' case further 1s that on 3rd 
February, 1970, the 2nd defendant addressed a 
letter to the plaintiff and the mortgagors pointing 
out that 1t was not possible to work the Kalyana 
Mandapam with a probable income of Rs.9,000 as 
against the anticipated expenditure of Rs 16,000 
1n 1970 and suggesting the sale of the property by 
public auction. Along with that letter, the state- 
ment for December, 1969 and January, 1970 was 
sent This was followed by another letter dated 
13th February, 1970, addressed to the mortgagors 
In that letter, the mortgagors were informed that 
-asum of Rs 2,750 was due towards interest for the 
period of five months at Rs 550 per mensem from 
111 1969 to 31 3 1979 ın respect of the mortgage 
deed executed by the 2nd defendant besides the 
principal of Rs 44,000 Reference was also made 
to thé amount payable to hım in the sum of Rs 14,875 
being the principal and interest due in respect of 
the usufructuary mortgage Further details were 
also given to that letter about the amount spent 
for theconstructionetc Thetotalamount dueand 
payable by the mortgagors including the amount 
payable to the 1st defendant was Rs 83,338 On 
14 3 1970, 20 4 1970, 2 6 1970 and 29 6 1970, the 
2nd defendant sent accounts relating to February 
1970, March, 1970, April and May, 1970 and June, 
1970 respectively The plaintiff never questioned 
the truth or genuineness of the accounts at any 
ume Giving further details as to the facts leading 
to the suit O S No 3018 of 1970 and the auction 
sale, the defendants have alleged that ıt was ıncor- 
rect to state that the first defendant did not make 
any demandas required under Sec 69 of the Trans- 
fer of Property Act In fact, Chandramanı and 
Company had sent a notice of demand on the 
plaintiff and the other mortgagors, but when no 
response came from them on 30th June, 1970 the 
seventh defendant conducted the auction in which 
the third defendant purchased the property for 
Rs 60,000 followed by the execution of the sale 
deed on 16 8 1970 and registration on 16 8 1971 
6 The indisputable facts are 
(1) The first defendant is the daughter of the 
second defendant 
(2) The second defendant, before the simple 
mortgage ın favour of the Ist defendant had 
taken some sort of sale in an auction under 
Sec 69 of the Transfer of Property Act (accord- 
ing to his own version) conducted at the 
instance of Dr Raj, which however, was 
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transformed into a deed of assignment of the 
simple mortgage which Dr Raj held ın favour 
of the first defendant on 11 12 1968 
(3) The second defendant entered 1n posses- 
sion of the property on 11 2 1968 as usufructu- 
ary mortgagee on the condition that he would 
collect rent from the tenants and income from 
the Kalyana Mandapam, etc , and pay the taxes 
etc , including interest on the simple mortgage 
of his daughter, the first defendant according 
to him, only when there was surplus after the 
other expenses 
(4) The second defendant defaulted in pay- 
ment of interest to the first defendant, accord- 
ing to him because there was no surplus avail- 
able for discharging the mortgage, and that he 
informed the plaıntıff and the other mortga- 
gors on various dates that they had failed to 
honour the commitments under the simple 
mortgage 1n favour of the first defendant as 
well as under the usufructuary mortgage deed 
ın his favour ” 
7. It ıs on the record that the third defendant 
participated ın the alleged auction held on 30 6.1970, 
anditissaid that an advance of Rs 15,000 was paid 
by him towards the purchase money of Rs 60,000 
but the sale deed was executed ın the name of 
Thaıyanayakı Ammal Trust having its office at 
No 11/3, Bazulla Road, Thiagarayanagar, Madras- 
17, represented by the trustee K R Viswanathan, 
of which trust the second defendant was is the 
founder trustee y 
8. Sengottuvelan, J who tried the suit, has, how- 
ever, said in his judgment at one placé. 
"It 1s stated ın the plaint that the sale on 
3061970 was conducted without enough 
publication which resulted 1n fetching low price 
forthe property Itisalso contended that there 
was no sale on 30 6 1970 and that the defen- 
dants 1, 2 and 3 in collusion with the seventh 
defendant had fraudulently brought about the 
sale The first defendant who ıs entitled to 
bring the property to sale under Sec 69 of the 
Transfer of Property Act entrusted the pro- 
ceeding for sale to the 7th defendant who are 
the recognised auctioneers Ex D-37 i$ a draft 
sale notice published by the auctioneers and 
approved by the first defendant Ex D-38 ıs a 
letter approving the pamphlet and the adver- 
tisement by the first defendant. Ex D-1 is the 
notice published by the seventh defendant the 


244 


auctioner 1n respect of the auction conducted 
on 306 1970 The fact that the notice of auc- 
tion was held on 30 6 1970 ıs also borne out by 
thereceipt for the payment of 25 percentofthe 
bid amount by the auction purchaser the third 
defendant which 1s marked as Ex D-36 dated 
30 6 1970 " ' 
At another place, the learned single Judge, has 
said 
“There ıs much force n the contention on the 
side of the plaıntıff that the income ın the 
subsequent years cannot ın any way, go below 
theincome fetched during 1969 Since Ex P-13 
came into existence before the difference of 
Opinion arose between the plaıntıff and the 
second defendant and contents of Ex P-13 are 
of much evidentiary value Hence, we can eas- 
ily assess to monthly income of the property at 
Rs 1900 The annual income amounts to 
Rs 22,800 and after deducting the tax and other 
expenses towards maintenance and after mak- 
ıng an allowance for the uncertainties of the 
income, we can safely come to the conclusion 
that the income from the suit property will be 
atleast Rs 6,000 perannum The market value 
caneasily betaken to be 20years income which 
amounts to Rs 1,20,000 Even 1f we take the 
building and the site separately the site can be 
valued at Rs 25,000 per ground which amounts 
to Rs 1,00,000 and the superstructure can easily 
be valued at Rs 20,000 as on 30 6 1970, even 
after allowing depreciation. Hence on 30 6 1970, 
the building will be worth at least Rs^1,20,000 
though not Rs 2,75,000 as alleged by the plain- 
uff Hence, the complaint of the plaintiff that 
proper value had not been fetched in the auc- 
tion conducted on 308 1970 wili have to be 
accepted ” ^ 
At yet another place, the learned single Judge has 
stated 
“I have already found that the market value of 
the suit property on the date of sale viz, 30 8 1970 
1$ Rs 1,20,000. If the auction was conducted 
after wide publicity, there 1s no reason why the 
suit property should not have fetched a price of 
atleast Rs 1,20,000 ın the auction Though 
D W2 an employee of Chandramani & Co, 
the auctioneers had been examined as a wit- 
ness, he is not able to produce any document 
relating to the publication ofthe conduct sales 
Not even the person who made the tom tom 1s 


' The Madras Law Journal Reports 


[1992 


examined Under the circumstances, we have 


to conclude that there 1s no evidence of publi? 


cauon ofthesale and that proper market value 
had not been fetched in the auction conducted 
0n30 6 1970 Insucha case, under Sec 69(3) of 
the Transfer of Property Act, the mortgagors 
will be entitled to a decree for damage against 
the person exercising the power Hence, ın this 
case, the difference between the market value 
and the amount fetched in the auction will 
have to be awarded as damapes to the mortga- 
gors 
9. Arule which has received universal recognition 
and needs no reiteration, however, seems to have 
been over-stretched by the mortgagee ın the sense 
that a mortgagee with a power of sale 1s not a 
trustee of the power of sale, ıt is a power given to 
hım for hısown benefit to enable him the better, to 
realse his mortgage debt If he exercises it 
bona fide for that purpose, without corruption 
or collusion with the purchaser, Court will not 
interfere even though the sale be very dis- 
advantageous, unless indeed the price is so low as 
itself be evidence of fraud This Statement of law 
on the subject 1n the early English Decisions has 
been often repeated by the courts ın India ınclud- 
ing the Supreme Court In Pıchaı Moideen v 
C D KDas & Sons, AIR 1933 Mad 736, the dic- 
tum approved by the Judicial Committee 1n Had- 
dington Island Quarry Company Ltd. v A W Huson, 
(1911).A C 722, has been quoted, a dictum which 
was stated by Kay, J ın Warner v Jacob, (1882)20 
Ch D 220, : 
“A mortgagee, 1s strictly speaking, not a trus- 
tee of the power of Sale It is a power given to 
him for his own benefit, to enable him the 
better to realise his mortgage debt If he exer- 
cises it bona fide for that purpose without 
corruption or collusion with the purchaser, 
the Court will not interfere, even though the 
sale 1s very disadvantageous, unless indeed the 
price 15 so low as ın itself to be evidence of 
fraud " 
This view has been reiterated by a Bench of this 
Court ın Chakrapant Naidu y Gopal Mudalıaı, 
(1972)2 M LJ 290 Wedo not propose to multi- 
ply decisions dealing with this dictum 
10. The finding recorded by the learned Judge 
about the value of the property is unassailable 
The sale was knocked down at almost half of the 
expected selling price of the property as found by 
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the learned single Judge Had this happened in a 
proper sale conducted with full publicity, perhaps 
this in itself would not have been enough to doubt 
thebona fide ofthe mortgagee. The learned single 
Judge has also found that “there is no evidence 
regarding the details of the publication of the 
auction ...under the circumstances, we have to 
conclude that there is no evidence of publication 
-of the sale and that proper market value had not 
been fetched in the auction conducted on 30 6.1970 " 
True, the mortgagee had handed over the auction 
to an auctioneers Company, Chandramani & Co 
Butthen, who was the purchaser? The third defen- 
dant, Viswanathan? Nay, Thaıyanayakı Ammal 
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Trust, of which the second defendant is the founder, 


trustee. And who the second defendant is? The 
father of the first defendant, himself having a 
usufructuary mortgage and bound to fulfil a con- 
dition therein that interest would be paid to the 
first defendant daughter, by him. We are tempted 
at this stage to refer to the evidence of the second 
defendant in thesuit, examining himselfas D.W 1 
He said: 

Q. What has happened to the usufructuary 

Mortgage? 

A: I am still ın possession 

Q: The mortgage has not been redeemed by the 

mortgagor? š 

A: No. The mortgage is still alive 

XXX XXX XXX XXX 

Q. My chent states that you went there at 5 

pm, the timé fixed for the auction and that 

there was no bidders there and only three of 

you, yourself, Singaravelu and one other per- 

son were there? 

A: The auction took place and the people 

would have gone home. 

Q. Who paid the advance? 

A: Viswanathan paid the advance. 

Q You paid on behalf of Viswanathan? 

A: It ıs immaterial as to who paid the amount 

Q Who were the bidders? 

A: There were 14 or 15 bidders 

XXX XXX XXX XXX 

O: The highest bid was by Mr Viswanathan on 

30 6 1970? 

A Yes > 

Q Did he pay the 1/4th deposit? 

A* Yes. He paid theamount A receiptis in his 

name. 

Q' who paid the amount. 
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A: I think he paid the amount. Even if I have 

paid there ıs no harm I do not remember 

this. 

Q. He paid in his individual capacity Is 1t not? 

A’ No. On behalf of the trust.” 
The above evidence shows that Viswanathan was 
a name lender for the second defendant There is 
enough indication in the evidence afore-quoted 
that the second defendant deposited one-fourth 
of the bid amount 
11. Then, there 1s the story about the purchase by 
the Trust We know from the record that the sale 
was effected on 30 6.1970 We are also told and so 
the records reveal, that thesale deed was executed 
on 16 8 19711n the name of Thaıyanayakı Ammal 
Trust, that there was no such legal entity in exis- 
tence until 1973 Evidence in this behalf is avail- 
able in the deposition of the second defendant 
himself 

Q: The Trust was registered only in 1973 

A: It was informally formed ın 1967 although it 

was registered some time later 

Q The sale deed also was executed in 1971? 

A There was no sale deed whatsoever " 
We haveseen a specific mentionin the evidence by 
the second defendant that his usufructuary mort- 
gage had not been redeemed and that he was solely 
1n possession. 

Q: How did Thyayyanayaki Ammal Trust get 

ınto possession of the property? 

A: Possession was with me I gave possession 

Q: Was it transferred by a deed? 

A: I transferred it not by a deed 

Q: So I take it that yourself, Thayyanayaki 

Trust, Viswanathan and Seetha Natarajan are 

all one and the same? 

A: Quite right. All are the same except pay- 

ment of money 
The association of the first defendant Seetha 
Natarajan with the second defendant ıs not far to 
seek Viswanathan is onlya name lender on behalf 
of a so-called trust which was non-existent on 
30 6 1970, and if 1t had to take birth, since ıt took 
birth 1n the year 1973, 1t was only because the 
second defendant was the founder The facts speak 
for themselves Thesimple mortgage in the hands 
of the first defendant, which was used for the 
purpose of sale under Sec 69 of the Transfer of 
Property Act the usufructuary mortgage 1n the 
hands of the second defendant, the father of the 
first defendant, which facilitated the sale under 
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Sec.69 of the Act, the creation of a trust by the 
second defendant only to purchase on sale under 
Sec69 the property which he held under the 
usufructuary mortgage together show beyond doubt 
thatit was in execution ofschemeofa sort 1n which 
the property belonging to the plaintiff-mortgagor 
was soldat a grossly low value, not even enough to 
meet the claim of the first defendant upon the 
simple mortgage, what to speak of the additional 
amount with which the property had already been 
charged by the second defendant, that ıs to say, the 
usufructuary mortgagee. Such a sale cannot be 
called bona fide It was notasaleatalowvaluation 
dueto the neghgence on the part ofthe mortgage 

Therewas no trustthat the mortgagee was holding 
for the mortgagor, yet there has been a fiduciary 
relationship between them, and bona fide alone 
could justify such a sale Courts ın India do not 
ordinarily interfere with the right of the transferee 
at an auction sale under Sec 69 of the Transter of 
Property Act, the principle being that the 
Transferee being a third party who is not at fault, 
even though there 1s some negligence or mistake 
committed by the mortgagee 1n conducting the 
sale, but when the purchaser or a transferee 1s 
none else than the mortgagee, courts interfere. 
Here is a case 1n which the mortgagee ostensibly 
involved in the sale 1s the daughter of the second 
defendant, and the purchaser 1s a trust founded by 
him He has been in possession of the property 


from before the sale, and continued in possession | 


even after the sale That ıs what he has said ın his 
evidence It 1s difficult on such facts not to say, 
that 1f not exactly fitting in the Jacket of a case of 
the mortgage being the purchaser himself, it 1s a 
case very near it 

12. We have given our anxious consideration to all 
such aspects, which would throw light upon the 
conduct of sale of the property at the instance of 
the first defendant mortgagee Our irresistible 
conclusion 1s that there ıs no escape from the 
conclusion that it ıs vitiated for the reason of mala 
fide 

13. It 1s not necessary to say about the dispute 
relating to the accounts which the second defen- 
dant as usufructuary mortgagee was required to 
render to,the plaintiff No fault can be found with 
the decree in this behalf, for it ıs a condition under 
which he held the mortgage The calculations 
upon which he himself proceeded, and a good 
reason was assigned by the learned single Judge 
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In accepting the year previous to the disputed 
period as the basis for working out the annual 
ıncome, are sufficient material to hold that every- 
thing was not right in the accounts of the second 
defendant. The trıal court has done no mistake ın 
this regard and rightly given a decree for rendition 
of accounts 

14. In the result, O.S.A'No.130 of 1983 filed 
on behalf of the plaintiff 1s allowed with costs 
throughout Thesuit is decreed in full, and thesale 
alleged to have been held on 30th June, 1970, by 
the seventh defendant at the instance and under 
the instructions of the first defendant is declared 
null and void, and not binding on the plaintiff 
Accordingly, any conveyance by the first defen- 
dant to the third defendant, whether ın his name. 
orın the name Thaıyanayakı Ammal Trust stands 
annulled, and 1s nöt binding on the plaintiff 
OS A No 324 of 1989 1s dismissed, but without 
costs 

These appeals having been posted for clarification 
the court made the following order 

The Order of the Court was made by 

Mishra, J. - The matter has been brought before us 
after the disposal of the appeals by our judgment 
dated 17 7 1991 for a clarification whether the 
appellant/plaintiff who sued as a pauper would be 
asked to pay the court-fee The trial Court had 
dismissed the suit and since the estate fell in the 
hands of the defendant, directed the defendant to 
pay court-fee. The said Judgment, however, has 
been set aside ın the appeal and the sale deed has 
been declared null and void The estate, however, 
has reverted to the plaintiff We do not have 
however any material before us to find out whether 
the estate ın respect of which the dispute had been 
raised ıs sufficient for the court fee We do not also ` 
propose to examine this aspect We accordingly 
order that no court-fee shall be demanded from 
either party 
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Order accordingly 
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I] Murugesan v Bank of Tamil Nadu Ltd 


INTHEHIGH COURT OFJUDICATURE AT 
MADRAS. 
[Special Orıgınal Jurisdiction] 


Present:- Bakthavatsalam, J 


W P.No 347 of 1990 13th August, 1991 


S.Murugesan Petitioner 

v 

Bank of Tamil Nadu Ltd. and others 
Respondents 


(A) Constitution of India (1950), Art 226 - Banking 
Regulation Act (X of 1949), Sec 45(7) - Draft Scheme 
under Clause 10 - Employee of bank ceasing to bein 
service on date of amalgamation with t ansferee 
Bank - If can claim benefit of Clause 10 of draft 
Scheme - 

(B) Canstitution of India (1950), Art 226 - Natural 
justice - Principles of - Petitioner admitting his lapses 
after enquiry was over and after second show cause 
notice was given - Cannot challenge enquiry itself on 
ground of violation of principles of natural yustıce - 
Order of dismissal - Jurisdiction of High Court to 
interfere. 

The petitioner joined as a clerk in the Bank of 
Tamil Nadu (1st respondent) in 1971 and was 
promoted as Junior Officer on 13 12 1978 and 
subsequently he was posted as Manager ın 1983 at 
Kandaramanickam Branch of the bank He was 
placed under suspension pending enquiry on 
11 6.1987 A charge memo was issued to him on 
18 9 1987 He did not give any reply An enquiry 
was held by an Enquiry Officer who held that the 
charges were proved A show cause notice was 
Issued on 104 1989 After repeated requests for 
extension of time for submitting a reply which 
were conceded, he submitted’a reply on 30 6 1989 

A personal hearing also was granted. During that 
hearing, the petitioner admitted his lapses and 
requested to be given three months’ time to enable 
him to recover the Bank's money On 3 1.1990, an 
order dismissing him from service was passed as he 
did not recover the money due to the Bank inspite 
of many opportunities given to him In the mean- 
time, on 1981989, the Central Government 
issued an order of moratorium from 19 8 1989 to 
1.12 1989 in respect of the Bank. Ultimately, on 
20 2 1990, an order amalgamating the Bank with 
the Indian Overseas Bank (3rd respondent) was 
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published 1n the Gazette of India specifying 20 2.1990 
as the prescribed date The petitioner challenged 
the order of dismissal contending that by virtue of 
Clause 1 of the draft scheme, his service was deemed 
to have been transferred to the 3rd respondent 
bank, that the Ist respondent had no right to 
prosecute or pass any orders, that by virtue of the 
moratorium all the proceedings and actions were 
stayed and that therefore the continuation of the 
disciplinary proceedings were illegal and that the 
principles of natural justice were violated during 
the enquiry 
Held - when the impugned order was passed par- 
ticularly before the amalgamation, the petitioner 
cannot question the order of dismissal passed by 
the 1st respondent Bank which was amalgamated 
with the third respondent Bank under the draft 
scheme A reading of Clause 10 of the draft scheme 
says that only the employees of the transferor 
bank shall continue in service and be deemed to 
have been appointed by the transferee bank In 
this case, on the date of amalgamation the peti- 
tioner was no more in the service of the 1st respon- 
dent Bank and as such, he cannot claim benefit of 
Clause 10 Once the petitioner has been dismissed 
after disciplinary enquiry and especially 1n this 
case after giving the petitioner many opportuni- 
ties tocollect the money dueto the Bank which the 
petitioner failed to do, the petitioner cannot question 
‘the impugned order On the date of amalgama- 
tion, the petitioner was not in the service of the 
first respondent and as such, he cannot have any 
Tight agamst the third respondent Bank in law 
When it has been held that the enquiry proceed- 
Ings started before the amalgamation cannot be 
continued by the transferee Bank, the Court does 
not see how the petitioner can claim any right 
against the transferee Bank In this case, consider- 
ing the scope of the clauses 1n the draft scheme of 
amalgamation of the Bank of India Ltd., with the 
Indian Overseas Bank, the petitioner has no locus 
standi to maintain the writ petition against the 
third respondent and it has-got to be dismissed 
[Paras 8 and 10] 
The petitioner had admitted the lapses on his part 
unequivocally This the petitioner had done after 
the enquiry was over and after the second show 
cause notice was given The petitioner having 
found that he cannot get any order 1n his favour 
from the authorities and cannot escape from the 
changes, had admitted to make good the loss to 
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the first respohdent Bankand wanted timeso that 
the first respondent Bank can consider about the 
quantum of punishment Having taken such a 
stand after the issue of notice with regard to the 
punishment, the petitioner cannot challenge the 
enquiry itself now and plead that there 1s a viola- 
tion of the principles of natural yustice As such, 
no principle ofnatural justice has been violated so 
that this Court can interfere with the impugned 
order as it 1s settled that in orders of dismissal, the 
jurisdiction of this Court ıs very limited ın the 
sense that the Court cannot re-appreciate the 
evidence ` [Para 11] 
Cases referred to: j 

KI Shephard v Union of India, AIR 1988 S C 
686, University of Kashmu v Dı Mohd. Yasin, A I R. 
1974 $ C 238 - 

Petition under Art 226 of the Consutution of 
India, praymg that 1n the circumstances stated 
therein, and ın the affıdâvıt filed therewith the 
High Court will be pleased to issue a writ of 
ceitioranfied mandamus calling for the records 
.connected in the Order, dated 3 1 1990 issued by 
the Ist respondent-Bank and guash the same as 
illegal non est and ab mitto void and direct rèm- 
statement of the petitioner into service with the 
third respondent with full backwages 

G Masılamanı, Senior Counsel, for KV Anan- 
thakotshnan, for Petitioner 

N G R.Prasad, for Respondent No 3 

T Simuvasamoorthy Additional Central Govern- 
ment Standing Counsel, for Respondent No 4 
The Court made the following 

ORDER - The petitioner challenges an order dated 
3 1 1990 issued by the first respondent Bank and 
prays for a direction to reinstate him into the 


service of the third respondent Bank with full - 


backwages ! - 
2. The petitioner joined as a Clerk in 1971 in the 
first respondent-Bank and was promoted as Jun- 
ior Officer on 13 12 1978 and subsequently he was 
promoted as Manager in 1983 and posted at 
.Kandaramanickam Branch He continued ın that 

Branch after obtaining a promotion as Grade II 
Officer The petitioner was placed under suspen- 
Sion pending enquiry on 11 6.1987 A charge memo 
was issued to the petitioner on 18 9 1987 for the 
following acts. 

“(1) Suppression and mısrepresentatıon of facts, 

(1) Abuse of powers, 

(ur) Falsification of accounts, 
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(av) Manipulation of account books with ulte-" 
nor motive to gain his personal end, 

(v) Unauthorised accommodation extended to 

certain parties with personal motive Acts preju- 

dıcıal to the interest of the Bank " 
Since no reply to the memo of charges was given by 
the petitioner even after allowing sufficient time, 
an enquiry was ordered to be held before one 
S Seenivasagam, Advocate, Madurai, as Enquiry 
Officer The Enquiry Officer submitted a report 
holding that the charges stood proved and as such, 
ashow cause notice was given to the petitioner on 
10 4 1989 enclosing the findings of the Enquiry 
Officer The petitioner submitted a letter on 
18 5 1989 requesting extension of 10 days time on 
health grounds Again on28 5 1989, he submitted 
another letter for further extension of 15 days by 
produéing a medical certificate Subsequently, he 
had submitted another letter dated 12.6 1989 
applying for extension of time for 15 days on 
health grounds Ultimately, on 30 6 1989, he sub- 
mitted a reply to the show cause notice question- 
ıng the jurisdiction of the Enquiry Officer ın con- 
ducting the departmental enquiry despite his 
genuine appeal for adjourning the enquiry By 
another letter dated 371989, the petitioner 
requested the Bank to extend him an opportunity 
for personal hearing on the proposed punishment 
of dismissal Accordingly, the petitioner was asked 

«to appear on 15 7 1989 It seems that 1n the per- 

sonal hearing the petitioner has admitted the lapses 
on his part and requested the Bank to grant him 
three months time to enable him to make due 
recovery of the Bank's money pending under COP 
account of Kandaramanickam Branch and the 
petitioner has been asking for extension of time to 
recover the Bank’s money and when the impugned 
order was passed, a sum of Rs 1,03,068-70 was still 
due to the Bank Insprte of many opportunities 
given to the petitioner to recover the amount, and 
he did not come forward to defend the case before 
the Enquiry Officer, the ımpugned order came to 
be passed on the ground that the petitioner had 
manipulated the Bank accounts, suppressed the 
facts, abused the powers and acted dishonestly ın 
banking transactions The impugned order was 
passed on 3 1.1990 

3. The petitioner alleges in the affidavit that by 
virtue of Clause (1) of a draft scheme of amalga- 
mation of Bank of Tamil Nadu Ltd , with Indian 
Overseas Bank his service 15 deemed to have been 
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transferred to the third respondent bank and as 
such, the first respondent ceased to be his 
employer and the first respondent Bank cannot 
further prosecute or pass any orders on any pend- 
ing matters after his service has been transferred 
to the third respondent Bank It1s also alleged that 
by virtue of moratorium all the proceedings and 
actions are stayed and therefore, the continuation 
of the disciplinary proceedings against the peti- 
tioner during the pendency of the moratorium 1s 
illegal The petitioner further alleges that in view 
of the first respondent’s letter dated 5 12 1989 
asking for his consent to become an employee of 
the Indian Overseas Bank, the first respondent 
Bank ceased to be his employer and therefore 
estopped from continuing the proceedings ard 
passing the impugned order It is also alleged that 
under Sec45 of the Banking Regulation Act, 
unless the draft scheme of amalgamation specifi- 


cally excludes certain employees from employ- . 


ment, theyare treated to bein continuity ofservice 
with the transferee Bank and therefore the peti- 
toner cannot be dismissed by the impugned or- 
der Itisstated that after the moratorium, the first 
respondent is under the direct control of the sec- 
ond respondent and the impugned order passed 
on 3 1 1990 without permission in writing from 
the second respondent is non est 1n law The peti- 
tioner further alleges that the first respondent and 
the employees are covered by Sastri’s award and 
the impugned order passed on 3 1 1990 after a 
delay of four months is 1n violation of the pro- 
nouncement of Sastrı's Award 

4. At this stage, certain developments, which have 
taken place during the relevant period, have to be 
narrated 

On 19 8 1989, the Central Government on the 
recommendation of the Reserve Bank of India, 
issued an order of moratorium from the close of 
business on 1981989 upto and inclusive of 
19 12 1989 in respect of Bank of Tamil Nadu Ltd ; 
Tirunelveh, who 1s the first respondent herein, 


under the provisions of Sec 45 of the Banking, 


Regulation Act, 1949 and during the period of 
moratorium it was stated ın the notification that 
the Bank does not conduct any business other 
than that provided ın the aforesaid notification 

Thereare various clauses ın the notification Ulti- 
mately, in pursuance of Sub-sec (7) of Sec 45 of 
the Banking Regulation Act, 1949, 20th February, 
1990 1s specified as the prescribed date in relation 
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to thescheme for the amalgamation ofthe Bankof 
Tamul Nadu Tirunelveh, the first respondent herein, 
with the Indian Overseas Bank. This notification 
was published in the Gazette of India on 19 2 1990. 
So during the course of the enquiry proceedings, 
a moratorium was issued by the Central Govern- 
ment under the Banking Regulation Act and 
before the amalgamation order was passed, the 
petitioner was dismissed from service on 3.1 1990 
That means, when the first respondent Bank was 
amalgamated with the third respondent-Bank, the 
petitioner was-not in the service of the first 
respondent-Bank 

5. The respondents 1 and 3 filed a counter-affida- 
vit denying the allegations made in the writ peti- 
ton and stating that the posting of the petitioner 
as Manager of Kandaramanickam Branch is not a 
promotion and it was only a posting given to him 
and he was promoted only on 12 7 1984 as Order 
ILOfficer Itis alleged in the counter affidavit that 
theallegations against the petitioner are based on 
documentary evidence that the petitioner failed to 
submit his explanation to the charge sheet despite 
sufficient opportunities being given to him and 
naturally a domestic enquiry was followed, that 
the charges were proved, that the proved charges 
showed moral turpitude on the part of the pet- 
tionerand that the petitioner exposed the funds of 
the Bank to grave risk by ındulgıng ın unsecured 
advances ın the form of clean cheque purchase 
facility and thereby committed gross misconduct 
It 1s also alleged that the domestic enquiry was 
conducted upholding all the principles of natural 
Justice, that the petitioner was given every oppor- 
tunity to inspect the document and take notes of 
the same, that the enquiry was conducted by an 
advocateas per the practice prevalent in the Bank, 
that the petitioner was represented by member of 
the State Committee of AIBOA, a registered trade 
Union of the Bank employees and that every 
opportunity was given to the petitioner to defend 
himself and the enquiry was conducted ex parte 
only subsequently when the petitioner was ada- 
mant in not taking part in the proceedings and he 
wantonly and deliberately absented himself. It 1s 


‘further stated ın the counter-affıdavıt that ıt 1s 


only after considering the petitioner’s reply dated 
30 6 1989 to the show cause notice and after giving 
a personal hearing to the petitioner on 15 7 1989, 
the disciplinary authority passed the punishment 
order dated 3 1 1990 It is also stated ın the counter 


` 
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that despite sufficient time given to the petitioner 
at the time ofsecond show cause notice, the amounts 
outstanding to the Bank were not recovered by the 
petitioner Itisstated that the moratorium issued 
by the Central Government does not in any way 
vitiate the proceedings against the petitioner. Clause 
10 of the draft scheme of the amalgamation of 
Bank of Tamil Nadu Ltd., with Indian Overseas 
Bank provides that all the employees of Bank of 


"Tamil Nadu Ltd , shall be deemed to have been 


appointed by the transferee Bank at the same 
remuneration-and on the same terms and condi- 
tions of service as they were applicable to the said 
employees 1mmediately before the close of busi- 
ness on 19 8 1989 It 1s stated in the counter that 
the petitioner was dismissed from service of the 
first respondent Bank before the date of 
amalgamation ze, 20.2 1990 and therefore he cannot 
clarm employment ın the third respondent Bank 
and that the right of employment of the petitioner 
ceases with the order of dismissal! dated 3.1 1990 
issued by the competent authority of the first 
respondent herein and he has no right tocontinue 
either in the service of the first respondent or the 
third respondent and the consent letter of the 
petitioner to become an employee of the third 
respondent does not give him any right to con- 
tinue in the employment It 1s also stated 1n the 
counter affidavit that the petitioner filed a civil 
suitinO S No.120f 1990, on the file of the District 
Munsif's Court, Tirunelveli and had withdrawn ıt 
andas such the allegation that on the receipt ofthe 
notice ın the stay application ın that suit only, the 
first respondent with mala fide intention passed 
the impugned order ıs denied The moratorium 
does not affect the service conditions of any employee 
and the first respondent Bank has every right to 
dispose of the disciplinary proceedings initiated 
against the petitioner during that period It 1s 
further stated in the counter that the service con- 
ditions of employees include disciplinary proceed- 
ings as well as dismissal therefor and there 1s no 
estoppel against the first respondent bank to issue 
the impugned order before the date of actual 
amalgamation on 20.2 1990 and that there is no 
stay of disciplinary proceedings during the 
pendency of moratorium and the moratorium 
applies only tocommercial transactions and there 
was no question of obtaining permission from the 
third respondent to take action against the peti- 
tioner as disciplinary proceedings are not subject 


The Madras Law Journal Reports 


[1992 


to moratorium 

6. Mr.Masilamam, learned Senior Counsel, 
appearing for the petitioner, while reiterating the 
contentions made in the affidavit filed in support 
of the writ petition, contended that the Enquiry 
Officer ın this case 1s an advocate and under the 
Administrative circulars 1n pursuance of the memo 
of settlement of South India Bank which was 
renamed as the Bank of Tamil Nadu, an Advocate 
cannot be an Enquiry Officer, that permission to 
the petitioner to engage of lawyer was not granted 
and the petitioner was not permitted even to be 
represented by the Union Representative and that 
when the petitioner wanted to peruse certain 
documents, those documents were not made avail- 
able to him and even the copies of those docu- 
ments were not furnished to the petitioner The 
learned Semor Counsel further contends that when 
the enquiry was conducted on 28th and 29th July, 
1988 on which dates an adjournment was asked for 
on the ground of the demise of the daughter of the 
petitioner’s representative and it was not granted 
and only on those days, three witnesses on the side 
of the management were examined. The learned 
Senior Counsel states that when the petitioner 
was handicapped on those days without the assis- 
tance of his representative, the Enquiry Officer 
should have adjourned the enquiry for some other 
date instead he proceeded with the enquiry and 
examined two witnesses, which, 1s against the prin- 
ciples of natural justice The learned Senior coun- 
sel argues that the words “conduct any business” 
include the disciplinary proceedings against the 
officer of the Bank and anything could be done 
with regard to the administration also in that 
period unless it varies by a scheme issued under 
the Bank Regulations Act, 1949 The learned Semor 
Counsel wants me to construe the notification as 
ifall the enquiries are kept under suspension. The 
learned Senior Counsel also contends that the 
petitioner filed O S.No 12 of 1990 on the file of 
the District Munsifs Court, Tirunelveli for a 
declaration that the charge memo 1s null and void 
and also took out an application restraining the 
Fankfrom dismissing him andın that application, 
notice was served on the Ist respondent and preju- 
diced by that, the first respondent proceeded with 
the enquiry and passed the impugned order. The 
learned Senior Counsel points out that as per 
Clause (1) of the Draft Scheme of Amalgamation 
of the Bank of Tamil Nadu Ltd, with Indian 


1) 
Overseas Bank, the petitioner has to be taken as 
the employee of the transferee Bank especially 
when he has been given an option on 9 12 1989 
when he was asked to join the 3rd respondent 
Bank and contends that the petitioner was not 
able to avail the appellate remedy because by that 
tıme, the impugned order was passed, and as such 
the petitioner 1s entitled to invoke Art 226 of the 
Constitution of India and set aside the impugned 
order 
7. Per contra, Mr N G R.Prasad, learned counsel 
appearing for respondents 1 and 3 contends that 
the domestic enquiry was conducted according to 
the rules and after observing the principles of 
natural justice and the petitioner was given every 
opportunity to inspect the documents and take 
part ın the enquiry and that the petitioner was 
represented by the Union Representative and it 1s 
only the petitioner who did not take part ın the 
enquiry and allowed the 1mpugned order to be 
passed s 
8. I have given due consideration to the arguments 
of Mr Masılamanı, learned Senior Counsel 
appearing for the petitioner, and Mr N G R Prasad, 
learned Counsel appearing for respondents 1 and 
3and alsa the points raised ın the counter affidavit 
filed by respondents 1 and 3 First of all, I am 
inclined to take the view that the writ petition 1s 
notatall maintainable When the 1mpugned order 
was passed particularly before the amalgamation, 
the petitioner cannot question the order of dis- 
missal passed by the 1st respondent Bank, which 
was amalgamated with the third respondent Bank 
under the draft scheme. Clause (10) of Sub-sec (7) 
of Sec 45 of the Banking Regulation Act, 1949 
regarding draft scheme of amalgamation of the 
Bank of Tamil Nadu Ltd , with Indian Overseas 
Bank reads as follows 

“(10) All theemployees of the transferor bank 
shall continue in service and be deemed to 
have been appointed by the transferee bank at 
the same remuneration and on the same terms 
and conditions of service as were applicable to 
such employees immediately before the close 
of business on 19th August, 1989 Provided 
that the employees of the transferor bank who 
have, by notice ın writing given to the trans- 
feroror the transferee bank at any ume before 
the expiry or one month next following the 
date on which this scheme has been sanctioned 
by the Central Government, ıntımated their 


Murugesan v Bank of Tamil Nadu Ltd (Bakthavatsalam, J ) 


251 


1ntention of not becoming employees of the 
transferee bank, shall be entitled to the 
payment of such compensation if any, under 
the provisions of the Industrial Disputes Act, 
1947 and such pension, gratuity, provident 
fund and other retirement benefits as may 
be ordinarily admissible under the rules of 
authorisations of the transferor bank inimedi- 
ately before the close of business on 19th August, 
1989. 
Provided further that the transferee bank shall 
ın respect of the employees of the transferor 
bank who are deemed to have been appointed 
,as employees of the transferee bank be deemed 
also to have taken over the liability for them on 
retrenchment compensation in the event of . 
their being retrenched while in the service of 
the transferee bank on the basis that their 
service has been continuous and has not been 
ınterrupted by their transfer to the transferee 
bank” 
A reading of this clause clearly says that only the 
employees ofthe transferor bank shall continue in 
service and be deemed to have been appointed by 
the transferee bank In this case, on the date of 
amalgamation, the petitioner was no more in the 
service of the 1st respondent Bank and as such, he 
cannot claim the benefit of Clause (10) ‘Iam not 
able to agree with the submission of the learned 
senior counsel appearing for the petitioner that 
the petitioner can claim to have been relieved 
from the 1st respondent Bank Once the peti- 
tioner has been dismissed after disciplinary 
enquiry and especially in this case after giving the 
petitioner many opportunities to collect the money 
due to the Bank which the petitioner failed to do 
so, I do not think the petitioner can question the 
ımpugned order 
9. On a plaın readıng of the draft scheme of 
amalgamation of the Bank of Tamıl Nadu Ltd, 
with Indian Overseas Bank under the Banking 
Regulation Act, 1949, the petitioner cannot claim 
to be an "excluded person" to come under the 
dicta laid down ın KI Shephard v Union of India, 
A.I R. 1988 S C 686 In that case, certain persons 
were named and excluded from the transferor 
Bank, the Supreme Court, considering the facts 
of that case, held that without giving an opportu- 
nity, any order in any disciplinary proceedings 
cannot exclude such persons from the scheme 
do not think that this principle will apply to the 
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facts of this case, 

10. The learned Senior Counsel appearing for the 
petitioner ın support of his contention placed 
reliance on an unreported decision of the Andhra 
Pradesh High Court ın WP No 18327 of 1989 
dated 17 4 1990 In that case also the petitioner 
was one among the persons mentioned 1n the 
schedule was excluded from the service of the 
Canara Bank The learned Single Judge of the 
Andhra Pradesh High Court followed the prin- 
ciplelaid down by theSupreme Court in University 
of Kashmir and others v Dr Mohd Yasin and 
others, A I R. 1974 S C 238, held in favour of the 
petitioner In that case, the Canara Bank tried to 
enforce the terms of the scheme of amalgamation 
on the petitioner who was an employee of the 
erstwhile Lakshmi Commercial Bank Limited 

The learned Judge held that there was no provi- 
sion ın the scheme of amalgamation indicating 
that the disciplinary proceedings initiated against 
an employee before amalgamation would con- 
tinue and in the absence ofany such provision, the 
dıscıplınary proceedings initiated against the 
employee before amalgamation would fall to the 
“ ground on amalgamation and in such a case, the 
question of appointment of any enquiry officer to, 
probe into the charges levelled against the 
employee before amalgamation would not arise 

In fact, ın my view, this principle decided ın this 
case ıs against the petitioner The case before me 
I$ à case where the petitioner was dismissed from 
service bya Bank which was amalgamated with the 
third respondent-Bank So on the date of amalga- 
mation, the petitioner was not ın service of the 
first respondent and as such he cannot have any 
right against the third respondent Bank ın law. 
When it has been held that the enquiry proceed- 
ings started before the amalgamation cannot be 
continued by the transferee Bank I do not see how 
the petitioner can claim any right.against the 
transferee Bank In this case, as already stated, 
considering the scope of the clauses in the draft 
scheme of amalgamation of the Bank of Tamil 
Nadu Ltd , with Indian Overseas Bank, the peti- 
toner has no /ocus standı to maintain the writ 
petition against the third respondent and it has 
got to be dismissed 

11.Evenon merits, Ido notsee any violation ofthe 


principles of natural justice in this case The peti- ° 


toner has been given sufficient opportunity to 
defend himself and he has also been represented 


t 
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by the Union representative Le, a member of 
the State Committee of AIBOA and before the 
Enquiry Officer all the witnesses were CrOSS- 
examined by the petitioner As such, it cannot be 
said that petitioner has been denied any reason- 
able opportunity to defend himself in the enquiry. 
One another feature in this case is that when a 
notice for personal hearing to the petitioner to 
meet the disciplinary authority in the premises of 
the first respondent Bank on 15 7.1989 was sent 
after the second notice the petitioner admitted 
certam lapses on hıs part and he undertook to 
ensure the recovery ofthe amounts due to the first 
respondent Bank and wanted three months to : 
collect the overdue amounts In view of that, three, 
months time seems to have been granted to the 
petitioner By a registered letter on 24 11 1989, 
the petitioner has stated that as per his assurance; 
he had followed over dues whereupon eleven parties 
have remitted Rs.47,387-50 p and that two more 
parties have admitted their lability and executed 
valid promissory notes It 1s also seen from the 
letter of the petitioner dated 27 7 1989 addressed 
to the General Manager, of the 1st respondent 
Bank which 1s as follows: 
* “In continuation of my earlier letter dated 
30 6 1989, I submit the following 
1 Certain transactions during my tenure 
at Kandaramanickam could could not be 
reconciled properly and I sincerely regret 
for the same J admit that there were overdue 
COP some of which could not be recovered 
immediately Even though I had explained 
the circumstances, there were certain lapses 
on my part, leading to the unfortunate devel- 
opments. X 
2. I undertake to,ensure recovery of pending 
items as mentioned ın the Charge Sheet No Stf/ 
477/87, datéd 18.9.1987 from the parties If the 
same ıs not materialised from them I under- 
take to remit the same. g 
3. In this connection I kindly request your 
Office to grant me 3 months time from date to 
collect the overdue items of OCP. 


Thanking you, 
j Yours faıthfully, 
Sd/- 
(S MURUGESAN) 
Tirunelveli, 
27.7.1989. 


So froma reading of these letters ıt 1s clear that the 


` 
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petitioner had admitted the lapses on his part 
unequivocally This the petitioner had done after 
the enquiry was over and after thc sccond show 
cause notice was given In my view, the petitioper 
having found that he cannot get any order in his 
favour from the authorities and cannot escape 
from the charges, has admitted to make good the 
loss to the first respondent Bank and wanted time 
so that thc first respondent Bank can consider 
about the quantum of punishment Having taken 
sucha standafler the issue of notice with regard to 
the punishment, I do not think that the writ peti- 
toner can challenge the enquiry itself now and 
plead that there is violation of the principles of 
natural justice. As such I am not convinced that 
any principle of natural justice has been violated 
$o that this Court can interfere with the impugned 
order as 1t 1s settled law and varies, from case to 
case on facts Itis well settled that in orders of dis- 
missal, the jurisdiction of this Court is very limited 
in the sense that this Court cannot reappreciate 
the evidence 

12. The learned Senior Counsel appearing for the 
writ petitioner argucd that the petitioner was not 
able to prefer an appeal against the ımpugned 
order Lam not impressed with this argument It is 
seen that the ımpugned order has been passed on 
3 1 1990 and the amalgamation had taken place 
on20 21990 Nothing prevented the petitioner at 
least to filc an appeal as per the settlement which 
was in forcc with the erstwhile South Indian Bank 
now renamed as Bank of Tamil Nadu Ltd Having 
failed to do so and having filed a civil suit and 
withdrawn 1t, I do not think the petitioner can be 
allowed to take this plea before me Considering 
all the facts and circumstances of the case and also 
the relevant rules and regulations, I am satisfied 
that the impugned ordercannotbeassailed There 
are On merits 1n the writ petition and 1t 1s hereby 
dismissed No costs e 
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IN THE HIGH COURTOFJUDICATURE AT 
MADRAS. - 


Present:- Lakshmanan, J 


Com Appin Nos 266 and 392 of 1991 ın 
Com Petn No 21 of 1990 7th November, 1991 


L.RMK.Narayanan and another Applicants 
v 

Thc Puthuthotam Estatcs (1943) Limited and 6 
othcrs Respondents 


Companies Acı (1 of 1956), Secs 397, 398 and 
399(1)(a) - Companies Court Rules (1959), Rule 9 
- Shareholder whose consent was obtained foi filing 
petition under Sec 397 - If can ask for substituting 
Jumself as a petitioning creditor even though fus 
shareholding ts less than 10 pei cent 

When oncea petition is validly presented, it i5 well 
open to a shareholder to ask for substitution and 
prosecute the proccedings even though such a 
shareholder by himsclfcould not have presented a 
petition under Sec 397 for want of required share 
qualification The court has to only consıdcı whether 
the petition was a valid petition at the time of its 
presentation If a valid petition has been pre- 
sented, any sharcholder can ask for substituting 
himselfas the petutioningcreditor It has been laid 
down by the Supreme Court that the validity of a 
petition must be judged on the facts as they were 
at the ume ofits presentation When once there is 
a valid petition, the sharcholder who secks to 
Substitute himself wants to merely continue such 
a valid petition and such a shareholder necd not 
hold 10 percent of the share capital The require- 
ment as to the share qualification 1s relevant and 
material only at the time of institution of the 
proceedings Further, it 15 not incumbent on the 
court to dismiss a peuuon because a proceeding 
under Sec 397 or 398 01 the Act is a representative 
proceeding Even if the original petitioner docs 
not want to continuc the proceedings, the Court 
cannot be compelled to dismiss the action Even 
then, 115 open to the court to consider (he merits 
of the case without dismissing the petition It 1s 
well-settled that the court has inherent powcrs to 
makesuch order as is necessary to do justice on the 
facts of the case Likewise, the Court has discre- 
tion to substitute any creditor who docs not want 
to proceed Rule 9 of the company court Rules, 


E 
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1959, deals with inherent powers of court Noth- 
ıng in the said Rule can be deemed to limit or 
otherwise affect the inherent powers of the Court 
to make such directions or orders as may be neces- 
sary for the ends of Justice or to prevent abuse of 
the process of the court Rule 9 of the Company 
Court Rules declaring inherent powers of the 
court gives the court authority to transpose the 
other party as applicant in the interest of justice 
[Paras 12, 13, 24 and 25] 
Cases referred 10:- ‘ 
Rajahmundry Elecnıc Supply Corporation Lid v 
A Nageswara Rao, AI R 1956 SC 213 (1955)2 
SCR 1066 26 Com Cas 91, VK Mathu v 
KC Sharma (Delhi) 61 Com Cas 143, lalpaigun 
Cinema Companyv Promotha Nath Mukheijee, 48 
Com Cas 131, Rat Mathura Prasad v Hanuman 
Prasad Bhagat, 56 Com Cas 467, Dasarath Man- 
dal v Emperor, IL R (1907)34 Cal 325, Pazhani- 
andi v Naku, A I R, 1927 Mad 109 
A K Mylsamy and M S Kııshnan, for Petitioners 
G Subramaniam, Senior Advocate for 
K Govindairajan, lor Respondents 
The Court made the following 
ORDER - Company Application No 266 of 1991 
was filed by one L RM K Narayanan to substitute 
him as the petitioner in Company Petition No 21 
of 1990 in the place of respondents 8 to 15 (Company 
Petitioners ) 
2. Company Application No 392 of 1991 was filed 


by the respondents 8 to 15 in Company Applica- 


Names 


] L Ramakrishnan 

2 L RMK Vallıammaı Achi 
3 L RMK Valliappan 

4 RM Kannammat 

5 L Meyyammai 

6 SP Nachammai 

7 V Vasantha 

8 


SP Annamalai 


4 


Assuch the peutioncrs are qualified to file this 
petition under Sec 399(1) of the Companies 
Act 


The petitioners state that the affairs of 
the company are conducted in a manner 
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uon No 266 of 1991 to grant leave to them to 
withdraw the main company petition from the file 
of this Court for the reasons stated ın the affidavit 
filed in support of the said Company Application 
3. Company Petition No 21 of 1990 was filed by the 
respondents 8 to 15 in Company Applicauon No 266 
of 1991 against Puthuthotam Estates (1943) Ltd, 
under Secs 397, 398, 402 and 403 of the Compa- 
nies Act to regulate the conduct of the affairs of 
the Company and for various other relicfs The 
petitioner ın Company Application No 266 of 
1991 is the son of the first Petitioner in Company 
Petition No 21 of 1990 and other peutioncrs are 
his mother, brothers and sisters and brother-in- 
law The petitioners have filed the Company Peti- 
tion against the company and its Board of Direc- 
tors secking or relief to regulate the conduct of ~ 
the Company’s affairs and for appointment of an 
administrator to take charge of the Company 
Very serious allegations of malpractice have been 
alleged against the company and its Directors 
4. It 1s relevant at this stage to notice certain 
averments made by the petitioners in the main 
company petition Relevant passages are repro- 
duced hereunder > 
“The petitioners together hold substantial inter- 
est 1n the first respondent company and they 
hold together 18 37 per cent of the paid up 
capital of the first respondent company The 
break-up figures ofshares held by the petition- 
ers respectively are as follows 


Shares 


detrimental to the interest of the company and 
oppressive to the minority shareholders and 
the respondents who are in management of the 
first respondent company are 1n the manage- 
ment only to carry out their illegal and unlaw- 


' ful acts consequently to appropriate assets of 
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the company for their personal purposes The 
respondents 2 to 6 have been acting in a man- 
ner oppressive to the minority shareholders, 
prejudıcıal to the interest of the company and 
its shareholders The respondents 2 to 6 who 
are in management and ın control of the com- 
pany affairs did not disclose the real facts to the 
Members of the company and their acts amount 
to mismanagement, misappropriation, miscon- 
duct and oppression of the minority share- 
holders and it affects the interest of the com- 
pany as a whole ” 


The Board of Directors who hold majority 
shares ın the respondent company realising 
that the petitioners along with one 
L RMK Narayanan, son of the first petitioner 
hold 23 26% of the Equity Capital are an 
obstacle for carrying out their unlawful acts 
whichare beneficial and advantageous to them 
are now contemplating to increase their share 
holding in the respondent company by violat- 
ing the provisions of the Companies Act. To 
remove the obstacle to pass any special resolu- 
uon the Board of Directors have now decided 
to issue right shares As on date the petitioners 
and the said L RMK Narayanan sonofthe first 
Petitioner hold more than 23% of the equity 
capital, while the persons 1n management hold 
55 per cent of the equity capital and therefore 
the present management is unable to pass any 
special resolutions without the concurrence of 
the peutioners and the said L RMK Narayanan 
The peutioners can vote against any special 
resolution ifit is detrimental and prejudicial to 
the interest of the company and its sharehold- 
ers ” 3 
5. Thus, it 1s seen from the averments extracted 
above that the petitioners while filing the com- 
pany petition have taken into account the share 
holdings of L RMK Narayanan also to maintain 
the company petition, which suited them at the 
time of filing the company petition In fact they 
said in paragraph 23 that the Board of Directors 
who hold majority shares in the company, realis- 
ing that the petitioners along with one 
L RMK Narayanan, son of the first petitioner hold 
23 26 per cent (18 37 per cent by the petitioners 
and the rest by L RMK Narayanan) of Equity 
capital are an obstacle for carrying out their 
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unlawful acts which are beneficial and advanta- 
geous to them are now contemplating to increase 
their share holding in the company by violaung 
the provisions of the Companies Act It is further 
averred that the persons ın management who hold 
55 per cent of the equity capital and hence is 
unable to pass any special Resolutions without 
the concurrence of the petiuoners and the said 
L RMK Narayanan 
6. This company petition though signed by the 
petitioners was presented on, 26 2 1990 in this 
Court 
7.Mr L RMK Narayanan has also filed a separate 
affidavit supporting the cause ofthe petiuonersın 
the main company petition He is holding 5140 
equity shares of Rs 10 each in the capital of the 
company and his share holding ın the company 1s 
nearly 4 88 percent Paragraph 3 of his affidavit is 
worth noucing He says 
“Jam entitled as a member to support the case 
of the petitioners and I am also joining with 
them in seeking the relief prayed for in the 
company petition ” 
In fact Mr Narayanan gave more details in regard 
10 the mismanagement of the company by the 
Directors He has furnished details about various 
criminal proceedings wherein the company and its 
officers have pleaded guilty and paid fine in the 
cases It 1s stated that the Directors have pleaded 
guilty and paid fines for violations apparently with 
a view to prevent an enquiry into the extent of the 
offences committed by them In the facts and 
particulars given by Mr Narayanan, 1f enquired 
into may bring startling and astonishing factors ın 
regard to the management of the affairs of the 
company by its Directors 
8 However, this Court is not at this stage con- 
cerned about the merits of the company petition 
This Court is now on a very short point whether 
the company petition filed by the respondents 8 to 
15 in Company Application No 266 of 1991 can be 
allowed to be withdrawn from the fileof this Court 
to the detriment of Mr L RM K Narayanan, who 
supported the cause of the company petitioners 
earlier at the time of filing the main petiton and 
whether the substituuon petition filed by 
LRM K Narayananis to be ordercd as prayed for 
9. It appears from the affidavit filed by 
Mr L RM K Valliappan brother of Mr Narayanan 
and son of the first petitioner Ramakrishnan 
Chettiar that they have sold all their shares ın the 
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company to the 6th respondent on 18 1 1991 and 
hence they have no interest 1n the affairs.of the 
company They have no right or interest to pro- 
ceed further 1n the company petition and hence 
they pray leave of this Court to withdraw the 
company petitlon from the file of this Court They 
filed Company Application No 392 of 1991 under 
Rule 88(2) of'the Companies Court Rules, 1959 
Even before the filing of this application 
Mr L RM K Narayanan filed Company Applica- 
tion No 2660f 1991 0n1 2 1991 under Rules 6and 
9 of the Company Court Rules and Sec 402 of the 
Act Mr LRM K Narayanan ın his affidavit has 
expressed his apprehension that the company 
petitioners are likely to withdraw the company 
petition since respondents 2 to 7 1n the company 
petition have agreed to purchase their share hold- 
ings He has stated that since the proceedings 
under Secs 397, 398 of the Act are representative 
actions and that he is vitally interested 1n prose- 
cuting the petition and if the petition is allowed to 
be withdrawn, himselfand other sharcholders are 
likely to be prejudiced very much He has also 
stated that he had already filed an affidavit 1n this 
Court setting out ın detail how the affairs of the 


company being conducted in a manner prejudicial, 


to the company and its shareholders and hence he 
ıs entitled to be substituted ın the place of the 
petitioners in the company petition This petition 
was opposed by the Managing Director of the 
company through Mr G Subramaniam, learned 
counsel appearing for Mr K Govındarajan, Advo- 
cate supported by Mr M S Krishnan, learned counsel 
for the petitioners 1n the company petition 
10. Mr G Subramaniam, learned senior counsel 
has urged that the applicant in Company Applica- 
tion No 266 of 1991 cannot be brought on record 
or substituted in the place of the petitioners inthe 
company petition on the following points 

(a) Petitioner in Company Application No 266 

of 1991 1s not holding 10 per cent share to 

maintain the petition, ‘ 

(b) Consent relicd upon in the main company 

petition cannot be taken advantage of by thc 

present applicant, 

(c) When the applicant is not entitled to file 

independent company petition, he cannot 

indirectly become the petitioner and ud 

cute the company petition, 

(d) The peutioner 1n Company Appheanon 

No 266 of 1991 ıs not in any way prejudiced, if 
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the company petition 1s allowed to be with- 


drawn Ifatallhecan takesteps to filecompany .. 


petition separately 1f he 1s eligible, 

(e) Mere filing of an affidavit by Narayanan 

will not give a right to him to maintain the 

company petition independently 

(f) The applicant is neither a necessary party 

nor proper party to the proceedings to invoke 

_ the provisions of the Code of Cıvıl Procedure 

for substitution He had no right to come on 

record as petitioner ın the company petition ” 
11. Per conta Mr A K Mylsamy, learned counsel 
appearing for Mr Narayanan in meeting the points 
raised by Mr G Subramaniam cited the following 
decisions ın support of his case for substitution in 
the place of the original petitioners They are 
1 Rajahmundry Electiic Supply Corporation Ltd v 
A Nageswara Rao and others, (1955)2S CR 1066 
26 Com Cas 91, 2 VK Math v KC Sharma 
(Delhi), 61 Com Cas 143 at 148, 3 Jalpaiguri 
Cinema Companyv Promotha Nath Mukherjee, 48 
Com Cas 131 and 4 Rai Mathwa Prasad v. Ha- 
numan Prasad Bhagat, 56 Com Cas 467 
12. Before adverung to the above J udgments, it 
has to beconsidered whether à shareholder whose 
consent was obtained for filing petition under 
Sec 397 of the Act etc, can ask for substituting 
himself as a petitioning creditor even though his 
share holding ıs less than 10 per cent as provided 
in Sec 399(1)(a) In this connection, the principal 
contention of Mr G Subramaniam is that such a 
person cannot ask for substitution and his only 
remedy is to file a separate petition. No direct 
authority has been brought to my notice on this 
aspect of the matter In my considered opinion 
when once a petition Is validly presented, ıt ıs well 
open to a shareholder to ask for substitution and 
prosecute the proceedings even though such a 
shareholder by himself could not have presented a 
petition under Sec 397 for want of required share 
qualification The Court has to only consider 
whether the petition was a valid petition at the 
ume ofits presentation Ifa valid peution has been 
presented anysharcholder can ask for subsututıng 
himselfas the petitioning creditor In this connec- 
tion, the ratio laid down by the Highest Court in 26 
Company Cases is of great importance In very 
clear terms, it has been laid down that the validity 
of a petition must be judged on the facts as they 
were at the time of its presentatton When once 
thereisavalid petition, the shareholder who seeks 
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to substitute himself wants to merely continue 
such a valid petition and such a shareholder need 
not hold 10 per cent of the share capital The 
requirement as to the share qualification ıs rele- 
vant and material only at the time of institution of 
the proceedings Therefore, I am unable to coun- 
tenance the argument of Mr G Subramaniam, 
learned senior counsel appearing for the respon- 
dents in both the company applications 
13. Further it i$ not incumbent on the Court to 
dismiss a petition because a proceeding under 
Sec 397 or 398 of the Act 1s a representative pro- 
ceeding Even if the original petitioner does not 
want to continue the proceedings the Court can- 
notbe compelled to dismiss the action Even then, 
1tıs open to the Court to consider the merits of the 
case without dismissing the petition 
14. I now propose to deal with the Judgments 
referred to above Rajahmundry Elecnic Supply 
Corporation Lid. case, (1955)2 SCR 1066 26 
Com Cas 91 AIR 1956S C 213, was filed under 
the old Act (VII of 1913) under Secs 153-C, 162(V) 
The Supreme Court held thus 
“Held that the validity of a petition must be 
judged on the facts as they were at the time of 
its presentation, and a petition which was valid 
when presented cannot, 1n the absence of a 
provision to that effect in the statute, cease to 
be maintainable by reason of events subse- 
quent to 1ts presentation The withdrawal of 
consent by thirteen of the members, even if 
true, could not; affect either the right of the 
applicant to proceed with the application or 
the Jurisdiction of the Court to dispose of it on 
its own merits ” 
15. It is thus seen from the judgment of the Apex 
Court that thevalidity ofa petition must be judged 
On the facts as they were at the time of presenta- 
tion Itis not the case of the respondents that the 
company petition was not validly presented If 
that 1s so, when a petition 1s validly presented, ın 
the absence of a provision to that effect in the 
Statute cannot cease to be maintainable by reason 
of events subsequent to its presentation 
16. At this juncture thesubsequent affidavit, dated 
28 3 1991 filed by Mr L RMK Valliappan is worth 
to be noticed An entirely different story has been 
given 1n paragraph 2 than the one given in the 
main company peuton Mr Vallıappan says as 
follows 
"As regards the allegations contained in 
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paragraphs 3 and 4 of the affidavit under reply, 
Istate that out ofapprehension regarding sale 
of some assets of the company and further 
issue of capital, we filed the above company 
petition under Secs 397 and 3980f the Compa- 
nies Act 1956 to regulate the affairs of the 
company The respondents 1 to 7 filed their 
counter ın Company Application Nos 242 and 
243 of 1990 stating that the affairs of the company 
are properly conducted and our apprehension 
was unwarranted As regards the allegations 
contained in paragraph 4 of the affidavit under 
reply Istate that the allegations made by the 
applicant in his affidavit are not true to our 
knowledge As regards the allegation contained 
in para Sof theaffidavit under reply [state that 
we respondents 8 to 15 have sold all our shares 
ın the first respondent company to the sixth 
respondent on 1811991 and thereafter we 
have no interest ın the affairs of the company 
It is true that we are withdrawing our company 
petition on the account that have sold all our 
shares ın the respondent company to the sixth 
respondent 1811991” 
17. The real fact is that they were made to file an 
affidavit like the above one because they have sold 
their shares 1n the company to the sixth respon- 
dent on 18 1 199] and hence they have no interest 
intheaffairs ofthe company Itis thus seen beyond 
any doubt that the petitioners ın the main com- 
pany petition have filed the company petition only 
with a view to achieve their personal gain and filed 
the company petition as a coercive process to 
make the Directors of the company and others in 
the management to come to terms and on achiev- 
ing their object of selling their shares they have 
decided to withdraw their serious allegations made 
earlier It is to be noticed that they needed the 
support of the peutioner in Company Application 
No 266 of 1991 at the time of filing and maintain- 
ang the company petition and simply ignore or 
forget the help of Narayanan when they achieved 
their object, there 1s no purpose to blame the 
petitioners for their conduct m settling their claim 
with the people in Management The people who 
made very drastic and serious allegations against 
the company and its Directors have now com- 
pletely withdrawn their allegations made earlier 
and say that the allegations made earlier are not 
correct and that the affairs of the company are 
properly conducted and their apprehension was 
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unwarranted. r 

18. V K. Mathur and otheis, 61 Com Cas 143,18 a 

judgment rendered by the Hon'ble Mr Justice 

S Ranganathan of Delhi High Court as he then 

was 
“Once there ıs a valid petition before the Court, 
there are ample powers in the Court to permit 
other persons to join the petition as co-peti- 
tioners In a proper case, the Court can even 
permit such persons to take over the prosecu- 
tion of the petition from the original peti- 
toner and substitute themselves for him ın 
case it ıs found that he desires to withdraw 
from the petition for oblique reasons but the 
Court is satisfied that the allegations 1n the 
petition need to be gone into This is clear, as 
pointed out by Mr Mehra, from Rajahmundry 
Electric Supply Corporation Lid. v A Nageswara 
Rao, (1956)2 SC R 1066 26 Com.Cas 91 
(S C) and Rule 88(2) of the Companies (Court) 
Rules These are provisions and powers 
designed to enable the court to render justice 
andtoensurethatthe real grievances of groups 
of members properly ventilated are remedied 
by the Court, and not allowed to be circum- 
vented by interested persons buying up or 
otherwise silencing the original petitioner ” 


- 19. In Jalpaigurt Cinema Company's case, 48 


Com Cas 131 The Calcutta High Court held thus 


“Even in cases where the,plaintiff does not: 


want to proceed with his action it 1s not 
incumbent upon the Court to dismiss the 
action. The Court may 1f it so desires deal with 
the action on merit without dismissing the 
same. Reference in this connection may be 
made to Dasarath Mandal v Emperor, IL R 
(1907)34 Cal 325 and Pazhanıandı v Naku, 
A LR 1927 Mad. 109 A petitioner likewise ın 
an application filed under Secs 397 and 398 of 
the Act, the Court may deal with the applica- 
tion on merit 

, Rule 88(2) of the Rules ensures that no peti- 
tioner of an application filed under Sec 397 of 
the Act may withdraw the application without 


the leave of the Court We do not think that a , 


petitioner of such an application may bypass 
the provisions of this Rule by not wanting to 
withdraw the application but insisting on the 
dismissal of the application on the ground that 
he does not desire to press the same He 
cannot, ın our opinion, do indirectly what he 
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cannot do directly by virtue of Rule 88(2)of the 

said Rules." 
20. Rat Mathura Prasad's Case, 56 Com Cas 467, 
1s a Judgment rendered by a Division Bench of 
Patna High Court, consisting of Sandhâwalıa, CJ, 
and Lalıt Mohan Sharma, J 
21. The Bench was of the view that the entire 
scheme of the Act clearly 1ndicates that the Court's 
power ın this regard is to be used to protect the 
1nterest of the public or a group of shareholders 
The Bench held thus 
“The entre scheme clearly indicates that the 
Court's power ın this regard 1$ to be used to 
protect the interest of the public or a group of 
shareholders Sub-sec (3) of Sec 399 permits 
an individual member to make an application 
*on behalfand for the benefit of all" members 
ofacompany entitled to move the Court Such 
a person clearly acts in a representative capac- 
1ty and in the present case, Banarsı Lall Bhágat 
was also representing the interest of a group of 
shareholders including the petitioners With 
respect to the representative nature of the 
proceeding, the provision 1s similar to those of 
O 1, Rule 8 which states that where there are 
numerous persons having the same interest in 
one suit, one or more of such persons with the 
permission of the Court, sue or be sued or may 
defend in such suit on behalf or for the benefit 
of all persons so interested 
“It 1s firmly established that suit filed under 
O 1, Rule 8 does not abate on the death of the 
plaintiff because (1) the persons represented 
are not ‘legal representatives’ of the deceased 
within the meaning of the Code, and O 22, 
Rules 33 and 4, do not apply tosuch a case, and 
(11) the persons represented are already parties 
to the suit constructively though the conduct 
of the suitis in the hands ofa particular person 
to whom leave has been given Any one of the 
persons represented, therefore, can continue 
the suit after the plaintiffs death Any such 
person 1s entitled to apply to the Court to be 
madea party under Sub-rule 1 0fO 1, Rule8 (1f 
not named as a party either as the plaintiff or 
defendant) and a person arrayed as a defen- 
dant (as 1n the case before us) may apply to be 
transposed under O 1, Rule10 InviewofRule 
6ofthe Companies (Court) Rules, 1959, there 
does not appear any reason not to apply these 
provisions 1n the present case." 
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*Even assuming that the provisions of O 1, 
Rule 10 ofthe C P C. are not applicable, Rule 
9 of the Companies Court Rules declaring 
inherent powers of the Court gives the Court 


M 


authority to transpose the opposite party as 


applicants ın the interest of justice ” 

For the reasons mentioned above. I am of the 
view that the transposed petitiofiets, although 
named as opposite parties in the case, were 
represented by Banarsı Lall Bhagat and by 
their transposition the Court has merely per- 
mitted them to proceed with the case as their 
representative 1s dead.” 


22. Sec 397 gives power to the Court to save a _ 


company from winding up by making a suitable 
order Sec 399 gives the nght to apply under Secs 397 
and 398. It is useful to refer to Secs.399(1)(a) and 
Sec 399(3) Sec.399(3) says where any members of 
a company are entitled to make an application in 
virtue of Sub-sec (1) any one or more of them 
having obtained the consent ın writing of the rest 
may make the application on behalf and for the 
benefit of all of them. 
23. In Rajahmundry Electric Supply Coiporatior 
Ltd. v Nageswara Rao, A LR-1956 S C 213 
*Wherean application has been made by or on 
behalf of two or more members the members 
may jointly make an application or they may 
authorise one of them to make an application 
on behalf of and for the benefit of all of them 


After the application is made, 1f such consent 

1s revoked by some of the members, ıt does not 

affect maıntaınabılıty of the application." 
24. It 1s well settled that the Court has inherent 
powers to make such order as is necessary to do 
justice on the facts of the case Likewise the Court 
has discretion to substitute any creditor who does 
‘not want to proceed Rule 9 of the Companies 
Court Rules, 1959, deals with inherent powers of 
Court. Nothing ın the said Rule can be deemed to 
limit or otherwise affect the inherent powers of 
the Court to give such direction or orders as may 


be necessary for the ends of justice Or to prevent ` 


abuse of the process of the Court 

25. Thus none of the points raised by 
" Mr G Subramaniam, merit acceptance As laid 
down by the Supreme Court the validity of a 
petition must be judged on the facts as they were at 
the time of us presentation It 1s not disputed by 
Mr G Subramaniam that the company petition 
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was validly presented and duly supported by the 
petitioner ın Com Appl No 266 of 1991 by his 
affidavit Hence, ıt cannot cease to be maintain- 
able by reason of events subsequent to 1ts presen- 
tation Sec.399(3) permits an individual member 
to make an application “on behalf and for the 
benefit of all" members of a company entitled to 
move the Court Heactsclearlyın a representative 
capacity In the present case Mr L RM K.Narayanan 
was also representing the interest of shareholders 
including the petitioners Rule 9 of the Company 
Court Rules declaring inherent powers of the 
Court gives the Court authority to transpose the 
other party a$ applicant in the interest of justice 
26. For the foregoing reasons, I order Company 
Application No 266 of 1991 and substitute 
L RMK Narayananinthe place of the petitioners 
in the main Company Petition No 21 of 1990 
Time for carrying out amendment two weeks He 
is allowed to proceed further as the petitioner 1n 
the place of petitioners ın the main company 
petition 

27. In view of the order above, Company Applica- 
tion No.392 of 1991 1s dismissed Permission to 
withdraw the company petition from the file of 
this Court is rejected. 


Petitions order ed. 


BS. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- Abdul Hadi, J ^ 


A S Nos.502 of 1980 and Tr A S.No 582 of 1984 

17th January, 1991 
Nallathambi Kounder Appellant ` 
v . 
Gopalakrishna Kounder and others 

Respondents 

(A) Limitation Act (XXXVI of 1963), Arts 110 and 
60 - Suit by minor for setting aside alienation by 
father for immoral purposes - Another suit for set- 
ung aside certain alienations made by the father as 
his guardian - First suit filed within 12 years of 
ahenation and second suit within 3 years from date 
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mino attained majority- Held suits were notbaried 
by limitation : 
(B) Hindu Law - Joint family property - Ahenation 
by father for immoral purposes - Binden of proving 
legal necessity on whom lies - How discharged 
(C) Hindu Minority and Guardianship Act (XXXI 
of 1956), Sec 8(2) and (3) - Alienation by natural 
guardian in contravention of Sec 8(2) - Effect - 
Plaintiff need not prove that the alienation was 
tainted with illegal or immoral purposes oi that there 
was no family necessity - Voidance of alienation - 
How made 
The plaintiff filed two suits, O S No 176 of 1978 
for setting aside the alienations of 7 1tems of joint 
family land made ın favour of defendants 2 to 7 by 
the first defendant, father of the plaintiff and for 
partition and separate possession of his halfshare 
and for past and future profits on the ground that 
the alienations were made for the 1st defendant's 
immoral purposes and OS No 178 of 1978 for 
declaration that the plaintiff was entitled to items 
1 to 4 of the suit properties and possession of the 
same and for partition of halfshare in the remaın- 
ing items and for past and future mesne profits on 
the ground that the alienauons made by the father 
as the guardian ofhis minorson, the plaintiff, were 
not for legal necessity It was also alleged that the 
suit items of properties were settled on the plain- 
uff by the father and that the father wrongfully 
alienated the properties Both the suits were tried 
together and dismissed In appeals, 
Held - The suits are well within time as the suits 
have been filed on 28 4 1977 and the relevant 
Articles of Limitation ın respect ofsuit No 176 of 
1978being Art 110 (12years) and in respect ofsuit 
No 178 of 1978, Art 60 (3 years from the date 
when the plaintiff attains majority) [Para 7] 
The Court below has placed the burden wrongly 
on the plaintiff and has held that the plaintiff has 
not proved that the alienations were made by the 
father for the alleged immoral purposes The burden 
of proof is only on the alienee to prove either that 
tere was a legal necessity in fact for the alienation 
or that they made proper and boria fide enquiry as 
to the existence of such necessity and did all that 
was reasonable to satisfy themselves as to the 
existence of such necessity It 1s enough if the 
defendants-alienees, either prove that there was a 
legal necessity ın fact or made proper or bona fide 
enquiry as to the existence of such necessity 
[Paras 10 and 11] 
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The alienations are by the father of the plaintiff as 
guardian of the plaintiff and so Sec 8(2) and (3) of 
the Hindu Minority and Guardianship Act, 1956 
was attracted Sec 8(2) says that a natural guard- 
1an Shall not, without the previous permission of 
the Court alienate the property of the minor 
Sec 8(3), says that any disposal of any immovable 
property by the natural guardian 1n contravention 
ofSec 8(2) 1s voidable at the instance of the minor 
In the present case, admittedly the previous per- 
mission from the Court as contemplated under 
Sec 8(2) has not been obtained So the plaintiff 
can avoid the transaction In this context, the trial 
Court has erred in stating that in order to succeed, 
the plaintiff has to prove that the transaction 1s 
tainted with ımmoral or illegal purposes or that 1t 
must be shown that there 1s no family necessity. 
The mere fact that the plaıntıff has filed the suit 
shows that he wants to avoid the alienation He 
could avoid the alienation in this regard by any act 
or conduct on his part showing his intention to 
avo.d them [Para 12] 
Cases referred to: 

Kumaraswamı Mudalıa v Rajamanicka Udayaı, 
AIR 1966 Ke 266, Narasımha Naidu v. Ayılu 
Naidu, (1971)1 M LJ 228, Hanoomanpesad Pan- 
dayv Mussumat Babooee Munaiaj Koonweree, 6 
MIA 393, Santha v Cherukutty, AIR 1972 Ker 
71 2 ` 

M N Padmanabhan, for Appellant 

Muthuraman, for Respondent 

The Court delivered the following - 
JUDGMENT AS No 502 of 1980 is against 
O S No 178 of 1978 on the file of Sub Court, 
Tindivanam and Tr A S No 582 of 1984 ıs against 
O S No 176 of 1978 on the file of the Sub Court, 
Tındıvanam Plaintiff ın both the suits 1s same, 
thouglí the suit properties 1n each of the suits are 
different Both thesuits having been dismissed, the 
plaıntıff has preferred these respective appeals 

2 OSNo 176 of 1978 1s for setting aside the 
alienations of the suit properties (7 items of land) 
made in favour of defendants 2 to 7 therein by the 
first defendant therein, who is the father of the 
plaintiff, and for partition and separate posses- 
sion of the plaıntıffs 1/2 share ın the said suit 
properties and for pastand future profits Accord- 
ıng to the plaint, the suit properties are ın the 
possession of the said alienees, as follows Item 
No 1 with the 3rd defendant, item No 2 with the 
4th defendant, item No.3 with the 2nd defendant, 
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item Nos 4 and 5 with the 5th defendant, item 
No 6 with the 6th defendant and item No 7 with 
the 7th defendant Further, according to the plaint, 
the plaintiff was a minor at the time of the said 
alıenatıons he having been bornon 18 5 1956 But 
he was also eo nomine party to the alienations, he 
has prayed for setting aside the said alienations 

The alienations are attacked on the ground that 
the father was leading an immoral life and alien- 
ated the properties for his immoral purposes The 
plaintiffs further case 1s that the suit properties 
are joint family properties of the family consisting 
of the plaintiff and his father 

3. Defendants 2 to 4 in thesuit pleaded as follows - 
The age of the plaintiffis not admitted The suit is 
barred by limitation. The properties are the self- 
acquired properties of the first defendant-father 

The first defendant was not leading an 1mmoral 
life The alienations were for discharging debts of 
the first defendant and for the maintenance of the 
family and so binding on the plaintiff Defendants 
1, 5 to 7 remained ex parte 

4.0 S No 178 of 1978 1s for a declaration that the 
plaintiff is entitled to items 1 to 4 of the suit 
properties therein, (which consists of another 6 
items of lands) for possession of the same and for 
partition of 1/2 share in the remaining 1tems 3 and 
6 therein, after setting aside the alienations of all 
the said suit properties ın favour of the defendants 
therein, and for past profits of Rs 1,500and future 
profits According to the plaint, the said suit 6 
items of properties were settled on 18 8 1965 in 
favour ofthe plaıntaff by his above said father who 
1s 11th defendant in this suit (and 1st defendant in 
OS No 176 of 1978) and under the said settle- 
ment, the father should enjoy the said properties 
as the guardian of the minor settlee till he attains 
majority and thereafter, the settlee should take 
possession and enjoy the property without power 
ofalienation during the lıfe time ofthe settlorand 
onsettlor's death, heshould take them absolutely 

However, according to the plaint the said father 
wrongfully alienated items 1 to 4 and portions of 
items Sand 6 Item 15 cents ın item 2 and 4 were 
alienated in favour of the first defendant in thesuit 
and his brother Subramanya Kounder The 2nd 
defendant ıs said to be the heir of the said 
Subramaniya Kounder The said father also alien- 
ated the remaining portion of item 2 ın favour of 
3rd defendant, item3 to 4th defendant, portion of 
item 5 to 5th defendant and item 6 and another 
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portion of item 5 to 6th defendant The said 
alienations were by the said father as the guardian 
of his minor son, the plainuff These alıenatıons 
are attacked ın the suit on the ground that they 
were not for necessity and they were not sup- 
ported by consideration 7th defendant is the plam- 
uffs paternal grandfather's brother's wife and 
defendants 8, 9 and 10 are her daughters It is not 
clear why D-7 to D-10 have been impleaded 
5. Defendants 1 t03 and 5 to 11 remained ex parte 
3(c) The written statement filed by the 4th defen- 
dant (who ts also 2nd defendant ın O S No 176 of 
1978) 1s as ollows Thesuitis barred by limitation 
The alleged settlement in favour of the plaintiff 1s 
neither true nor valid This defendant purchased 
item No 3 for valuable consideration, which was 
spent for improvement of their properties and 
also was for family necessity 
6. Ona joint memo filed by both the parties, both 
the suits were tried together and the evidence 
recorded in O S No 176 of 1978 was treated as 
evidencein O S No 178011978 Ofthe alienees in 
both the suits, Govindammal alone figured as 
alienee in both the suits and the other alienees in 
O S No 176 of 1978 are different from the other 
alienees OS No 178 of 1978 Though initially, 
there was a dispute as to the character of the suit 
properties ın O S No 176 of 1978, at the time of 
argument, learned counsel for the defendants did 
not dispute the fact that the said properties were 
Joint family properties 
7.Thealıenatıons made by the father ofthe plain- 
tiff before the execution of the above said settle- 
ment deed are called 1n question 1n Suit No 176 of 
1978, whereas the alienations made by him after 
the execution of the said settlement deed are 
called ın question ın Suit No 178 of 1978 On the 
question of the validity of the alienations ın both 
the suits and on the question of the validity of the 
abovesaid settlement deed in O S No 178 of 1978, 
the trial Court held that the said settlement and 
the alienations are valid and binding upon the 
plaintiff On the question of limiation also, the 
court below has held that both the suits are barred 
Therefore, both the suits were dismissed with 
costs 
8. Before the learned counsel for the plaintiff- 
appellant raises only two contentions (1) the first 
one ıs regarding the validity of the above- 
said alienations 1e, (a) the alienations by the 
kartha/father of the plaintiff of the coparcenary 
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properties belonging to the said father and the 
plainuff, which is in dispute ın O S No 176011978 
and (b) the alıenatıons of the same person as the 
natural guardian of the then minor plaintiff of the 
said minor's own properties He contends that 
both the sets of alienations are not valid. (2) the 
secondoneis regarding the question of limitation. 
He contends that both the suits are ın time 

9. Regarding the second contention of limitation 
1n respect of both the suits, his contention 1s that 
the court below has erred 1n holding that the said 
suits are barred by Imitation on the ground that 
Ex A-1 the extract from the school register of the 
plaintiffcannot be taken as a decisive document to 
prove his date of birth as 18 5 1956 and that the 
plaintiff should have produced birth extract from 
theSub-Registrar'soffice Ialso find that this view 
ofthe trial cannot be accepted, because, there was 
no cross examination on Ex A-1 of P.W 1, the 
plaintiffsuggesting that ıt did notshow the correct 
date of birth In the above circumstances, Ex A-1 
can be very well relied on and if so, the suits are 
well within time, as the suits have been filed on 
28 4 1977 and the relevant Articles of Limitation 
inrespectofSuit No 176 of 1978 being Art 110 (12 
years) and in respect of Suit No.178 of 1978, 
Arts 60 (3 years from the date when the plaintiff 
attains majority) 

10. Regarding the first contention mentioned as 
1(a) above, (re, in so far as OS No 176 of 1978) 
the learned counsel’s submission 1s that the bur- 
den of proofis only on the alienees to prove either 
that there was a legal necessity 1n fact, for the 
alienation, o that they made proper and bona fide 
enquiry, as to the existence of such necessity and 
did allthat was reasonable to satisfy themselves as 
to the existence of such necessity and that the 
court below has made absolutely a wrong 
approach, ın proceeding with the case on the 
footing that it ıs incumbent on the plaıntıff to 
prove that the alienations were not made for legal 
necessity In thıs connection, he cited para 244 of 
Mulla's Hindu Law (15th Edition) and the case 
reported ın Kumaraswamı Mudalıa v Rajaman- 
icka Udaya, AIR 1966 Ke 266 and also 
Hanoomanpesad Panday v Mussumat Babooce 
Munaraj Koonwerce, 6 MIA 393 The above 
proposition of law 15 no doubt correct The court 
below has not approached the case from this angle, 
but has placed the burden wrongly on the plaintiff 
and has held that the plaintiff has not proved that 
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the alienations were made by the father for the 
alleged immoral purposes So, I went through the 
evidence to find out whether the alienees-defen- 
dants ın OS No.176 of 1978 have proved that 
there was a legal necessity 1n fact, for the above 
said alienations or at least they had made proper 
and bona fide enquiry as to: the existence of such 
necessity and did all that was reasonable to satisfy 
themselves as to the existence of such necessity In 
this connection, as already pointed out, so far as 
alienations with reference to items 4 to 7 of the 
suit properties in O S.No.176 of 1978, the respec- 
tive alienees, namely defendants 5 to 7, had remained 
ex parte and only the other alienees namely the 
defendants 2 to 4 had contestéd the suit At any 
rate, as pointed out by the learned counsel for the 
4th respondent-Govindammal, regarding the said 
ahenations by the plamuffs father, I find an 
important admission by P W 2 (Karnam) himself 
as follows “sObu —GeeséoSsrer 
yar Aprub Osüşur This by itself 
proves the legal necessity for the said alienations 
in O S No 176 of 1978 

11. Further, the main witnesses on the side of the 
contesting defendants 2 and 3 are D W.1 and 
DW2 DW Lis the husband of D-2and D W.21s 
thehusbandofD-3 Iwentthrough theevidenceof 
both D W 1 and 2 They stated about the aliena-. 
tions regarding item Nos 1and 3 Regarding item 
Nos 1 and 3, on going through the evidence of 
D W Land D W 2 also, it can be concluded that 
the alienation in favour of defendants 2 and 3 are 
for legal necessity of the family of the plaintiff and 
his father So far as the alienation of 1tem-3 in 
favourof2nd defendantin O S No 1760f 1978 the 
relevant sale deed 1s Ex B-1 and the evidence of 
D W 11s that it was for discharging the previous 
loan incurred for cultivation expenses Thereis no 
cross examination on this point. So far as the 
alienation of item No 1 ın favour of Krishnasamy 
Kounder, the predecessor of 3rd defendant, the 
relevant sale deed 1s Ex B-5 and the evidence of 
D W.21s that it was also to pay off the Sale consid- 
eration under the earlier purchase under Ex B-3, 
by the first defendant No doubt D.W 2 also 
deposed that he did not know personally about 
Ex.B-5 There is also no evidence regarding the 
alienation of item No 2 in favour of the 4th defen- 
dant Atany rate, as already pointed out by me in 
respect ofall thealıenatıons which are attached in 
O S No 176 of 1978, the above said admission of 


q] 
P W 2 would clinch the issue, because by the said 
evidence the legal necessity 1n fact, for the said 
alienations, has been proved and thereby, it can be 
rightly said that all the alienees-defendants in 
O S No 176 of 1978 have discharged their burden 
of proof, even though there is no specific evidence 
as such that the said defendants made proper and 
bona fide enquiry as to the existence of such neces- 
sity As already noted, it 15 enough if the said 
defendants-alienees either prove that there was a 
legal necessity 1n fact for the alienation or that they 
have made proper and bona fide enquiry as to the 
existence of such necessity So the dismissal of the 
plaintiffs suit has to be upheld in toto. So AS No 582 
of 1984 is dismissed with costs 
12. So far as the other Appeal No.502 of 1980, 
arising outof O S No 178 of 1978, the alienations 
are, as stated above, by the father of the plaintiff, 
as guardian of the plaintiff and so, Sec 8(2) and (3) 
` [of the Hindu Minority Guardianship Act, 1956 
are attracted Sec 8(2) says that a natural guardian 
shall not, without the previous permission of the 
court, alienate the property ofthe minor Sec 8(3) 
says that any disposal of any immovable property 
by the natural guardian 1n contravention of Sec.8(2), 
1s voidable at the instance of the minor Thiscourt 
in the case Narasimha Naidu v Ayılu Naidu, (1971)1 
M LJ 226, has also held that the absence of the 
necessary permission of the court for an aliena- 
tion by the guardian does not make the alienation 
absolutely void, but makes it only voidable at the 
instance of the minor In the present case, admıt- 
tedly the previous permission from the court as 
contemplated under Sec8(2) has not been 
obtained So the plaintiff can avoid the transac- 
ton In this context, the trial court has erred in 
stating that in order to succeed, the plaintiffhas to 
prove that the transaction is tainted with immoral 
or 1llegal purposes or that 1t must be shown that 
there is no family necessity. The trial court has so 
erred because no such proof by the plaintiff 1s 
necessary under theabovesaid Act. The trial court 
1n this regard has confused the alienation by a 
guardian with the alienation by a kartha of a 
Hindu family. Therefore, the mere fact that the 
plaintiff has filed the suit O S.No 178 of 1978 
shows that he wants to avoid the alienation. He 
could avoid the alienations ın this regard by any 
actor conduct on his part showing his intention to 
avoid them (vide Santha v Cherukutty, AIR 
1972 Ker 71 Therefore, the judgment and decree 
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of the trial court 1n 1n O S No 178 of 1978 1s set 
aside and the suit 15 decreed as prayed for. 

13. Consequently, Appeal No 502 of 1980 is 
allowed but in the circumstances of the case, no 
costs 


BS App No 582 of 1984 dis- 
mussed/App.No 502 of 


1980 allowed. 


IN THE HIGH COURT OFJUDICATURE AT 
MADRAS. K 


Naar Sundaram and 
Thanikkachalam, JJ. 


Present:- 


W A.Nos 1058 to 1064 of 1991 
- 4th September, 1991. 


Ashok Leyland Ltd., Ennore, Madras-600 057 
„Appellant 
v. ; 
The Presiding Officer, II Additional Labour Court, 
Madras and others . Respondents 


Industrial Disputes Act (XIV of 1947), Sec 33-C(2) 
- Proceedings under - Nature of an execution pro- 
ceeding - Investigation as to theright of the clamant 
cannot be made - Labour Court cannot resolve the 
Industrial Disputes in claim petition 

The nature and scope of the proceeding under 
Sec.33-C(2) of the Industrial Disputes Act, 1947,.. 
have been many times looked into and settled by 
the highest court ın the land, and the first rule is 
that such proceeding 1s generally ın the nature of 
an execution proceeding The said proceeding 
cannot take ın an investigation as to the right of 
the claimant to reliefand the corresponding liabil- 
ity of the opponent, including the question as to 
whether the opponent ıs liable or not an adjudica- 
tion upon the same However, such proceeding 
where the right has been already founded, can take 
in an investigation as to the extent of the oppo- 
nent's liability, 1f any. For the purpose of making 
the requisite computation under Sec 33-C(2) of 
Act, 1947, 1t may be open to the Labour Court to 
interpret the award of the settlement on which the 
rightoftheworkman rests This 1s on the principle 
that ıt ıs permissible for the Executing Court to 
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interpret the decree for purposes of execution 
But this principle cannot be availed of to enlarge 
therightor to bringin a newright, especially when 
there is a dispute over the same. Here the contro- 
versy does not centre round a bare interpretation 
of the settlement Larger questions are involved 
Oneisas to the application of the amended provi- 
sions of the Act to the situation spoken to in the 
settlement The other 1s with regard to the ques- 
tion as to whether the disbursement under the 
settlement already done could be re-opened and 
the difference clarmed These questions 1n our 
view ononly partake the character ofan 1ndustrial 
dispute and cannot be made to stand only at the 
level of a bare interpretation of the settlement, 
and they fall outside the purview of a proceeding 
under Sec 33-C(2) of Act, 1947 [Para 5] 
The matter could also be looked at from the angle 
ofSec 220fthe Act The question requiring inves- 
tigation into and adjudication upon are nothing 
short of industrial dispute, with reference to the 
bonus payable under the Act The Court has no 
ambiguity in their mind over this There could be 
very many facts on the questions But looked at 
from all angles, they only partake the character of 
and fit in as an industrial dispute, over the pay- 
ment ofbonus under the Act The workmen them- 
selves had no ambiguity in their mind over this 
They consciously, through their Union, have raised 
the industrial dispute over the questions, obvi- 
ously, not oblivious to Sec 22 of the Act The 
industrial dispute ıs properly before the industrial 
tribunal, Madras awaiting adjudication If it isan 
mdustnial dispute, certainly the Labour Court cannot 
resolve it in the claim petitions [Para 6] 
Case referred to: 

Major D Arauha v Unwersal Radiators, Coımba- 
tore, (1975)1 L.L J 254 

S Ramasubramaniam, for M/s S | Ramasubia- 
maniam and Associates, for Appellant 

AL Somayaj, for Mí/s.Ayar and Doha,. for 
Respondent No 2 

The Judgment of the Court was delivered by 
Naınar Sundaram, J :- These writ appeals, though 
they are coming up for admission, since we find 
representation for the respondents and the 
learned counsel appearing for the parties made 
their submissions comprehensively on merits, we 
are proceeding to dispose of the writ appeals on 
merits. ] 

2. There are-seven writ appeals and they are 
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directed against the common order of the learned 
singleJudgein W P Nos 8007 to 80130f1988 The 
petitioner in the writ petitions 1s the appellant ın 
these writ appeals Thesecond respondentin each 
of the writ petitions 1s the second respondent ın 
each ofthe respective writ appeals For the sake of 
convenience, we are referring to the parties as per 
their nomenclature in the writ petitions 

3. On 10 4.1985 there was a settlement between 
the petitioner and its workmen represented by 
their Union under Sec 18(1) of the Industrial 
Disputes Act, 1947, hereinafter referred to as Act, 
1947 and theterms ofthesettlement areonly three 
in number and it 1s better we extract them as 
follows 

“1 Having regard to the whole-hearted and 
unstinted co-operation extended by the Union 
1n achieving the various production levels by 
adheringto the productivity standers and their 
assured co-operation to increase it further, the 
Company hereby agrees to pay to all eligible 
employees as referred to in the preamble 
about the number and broad description of the 
workmen covered by the Settlement, 20% of 
basic wages, dearness allowance etc, as 
bonus as per the provisions of the Payment of 
Bonus Act, 1965, as ın force on date of this 
agreement 

2. The Union hereby agrees to accept this 
payment in full and final settlement of all its 
claims towards Bonus for the year 1984 and 
further assures full co-operation to the Man- 
agement in enhancing production 

3. The Company hereby agrees to make 
the payment referred to above on 12th April, 
1985 " 

The admitted position 1s disbursement of bonus 
for the year 1984 as per the above settlement did 
take place. Subsequently the Payment of Bonus 
Act, 1965, hereinafter referred to as the Act, was 
amended by the Payment of Bonus (Second 
Amendment) Ordınance8 of 1985 and the parties. 
are at loggerheads only with reference to the 
application of the amendments introduced to 
Sec.2(13) and Sec.12 of the Act to and the reopen- 
ing of the issue regarding bonus for the year 1984, 
already disbursed pursuant to the settlement. 
Suffice ıt to point out that in substance the amend- 
ments revised the ceiling 1n wages and enlarged 
the coverage ofemployees The amendments were 
given retrospective effect from 1 1 1984. Taking 
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advantage of the amendments, the second respon- 
dent ın each of the writ petitions, hereinafter 
referred to as workmen preferred clarm petitions 
before the first respondent under Sec 33-C(2) of 
Act, 1947, demanding computation of the differ- 
ence in bonus payable to them for the year ended 
3112 1984 All the claim petitions are of the year 
1986 While the claim petitions were pending, the 
workmen of the petitioner, through their Union, 
chose to raise an industrial dispute, over the very 
same issue and by G O Ms No 192, Labour 


Department, dated 2 3 1988, the following ques- ` 


tions have been referred for industrial adjudica- 
tion to the Industrial Tribunal, Madras 
“Whether the contention of the Management 
that bonus for the year 1984 paid as per the 
settlement under Sec18(1) of the Industrial 
Disputes Act, 1947 dated 10 4 1985 with refer- 
ence to the provisions ofthe payment of Bonus 
Actas in force on the date of the agreement, is 
full and final, 1s justified, and 
Whether the demand of the workmen that 
bonus for 1984 should be calculated and paid 
in terms of the payment of bonus (Second 
Amendment) Ordinance 8 of 1985 relaung to 
amendments to Sec 2(13) (revised ceiling ın 
wages) and Sec 12 of Payment of Bonus Act 
(Regarding coverage ofemployees) 1s justified 
and if so, to give suitable directions ” 
The industrial dispute 1s pending as I D No 13 of 
1988 on the file of the Industrial Tribunal, 
Madras The petitioner has come to this Court by 
way of the writ petitions praying for the issue of 
writs of mandamus directing the first respondent 
to forbear from proceeding further with the claim 
petitions on its file Before the learned single 
Judge, who heard the writ petitions, the conten- 
uon raised by the petitioner centered round the 
want of jurisdiction on the part of the first respon- 
dent to adjudicate the controversy of the present 
nature under Sec 33-C(2) of Act, 1947 and which 
controversy the petitioner would say 1s nothing 
short of an industrial dispute and the petitioner 
would also press forth the provision of Sec 22 of 
the Act to spell out an embargo for the first 
respondent to resolve the controversy. However, 
on behalf of the workmen, it was contended that 
» what all is required to be done by the first respon- 
dent 1s the computation of the entitlement in 
terms of the statutory provisions that have come 
into force and hence the matter could bedealt with 
MLJ 34 


265 


under Sec 33-C(2) of Act, 1947 and the contro- 
versy cannot partake the character ofan industrial 
dispute so as to attract Sec 22 of the Act. The 
learned single Judge was of the opinion that when 
the right to receive bonus and the rate as well are 
already settled, the enquiry into the impact of the 
amendments introduced into the Act will only 
partake the character of computation of the bene- 
fits and in this view, the learned single Judge found 
no lack of jurisdiction on the part of the first 
respondent to enquire into the claim petitions 
under Sec 33-C(2) of Act, 1947 As a result, the 
writ petitions were dismissed and as already noted, 
these writ appeals are directed against the com- 
mon order of the learned single Judge 

4. Mr S Ramasubramaniam, learned counsel 
appearing for the petitioner, would submit that 
the workmen want only an adjudication upon and 
provision for bonus by preferring the claim peti- 
tions and that it ıs not permissible for the first 
respondent under Sec 33-C(2) of Act, 1947, and 
further the language of Sec 22 of the Actis unam- 
biguous when it says, “where any dispute arises 
between an employer and his employees with respect 
to the bonus payable under this Act or- thensuch 
dispute shall be deemed to bean industrial dispute 
within the meaning of the Industrial Disputes Act, 
1947 (14 of 1947) ----", and hence investigations 
and settlement of such disputes could be done 
only by the forum constituted under Act, 1947, 
namely an Industrial Tribunal and the first re- 
spondent admittedly being not such a forum, cannot 
be allowed to proceed with the claim petitions As 
against this, Mr A L Somayajı, learned counsel 
appearing for the workmen would submit that his 
chents are before the first respondent basing their 
claims on the settlement dated 10.4 1985 and Clause 
(1) of the settlement specifically refers to the 
payment of bonus as per the provisions of the Act 
as in force on the date of the settlement, and the 
first respondent has oniy got to interpret the set- 
tlement to find out as to whether the amended 
provisions introduced into the Act retrospectively 
from 1 1 1984should be applied to the payment of 
bonus, and this the first respondent could compe- 
tently do under Sec 33-C(2) of Act, 1947 

5. The nature and scope of the proceeding under 
Sec 33-C(2) of Act, 1947, have been many times 
looked into and settled by the highest Court in 
the land, and the first rule 1s: that such pro- 
ceeding is generally ın the nature of an execution 
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Proceeding. Thesaid proceeding cannot take 1n an 
investigation as to the right of the claimant to 
relief and the corresponding liability of the oppo- 
nent, including the question as to whether the 
opponent 1s liable or not and adjudication upon 
the same However, such proceeding where the 
right has been already founded, can take in an 
investigation as to the extent of the opponent's 
liability, 1f any For the purpose of making the 
requisite computation under Sec 33-C(2) of Act, 


1947, 1t may be open to the Labour Court to , 


interpret theaward or thesettlement on which the 
nghtoftheworkmanrests This ison the principle 
that ıt 15 permissible for the Executıng Court to 
interpret the decree for purposes of execution 

But this principle cannot be availed of to enlarge 
the right or to bringina newright, especially when 
there 1s a dispute over the same Here the contro- 
versy does not centre round a bare interpretation 
of the settlement. Larger questions are involved 

One ıs as to the application of the amended provi- 
sions of the Act to the situation spoken to in the 
settlement The other 1s with regard to the ques- 
tion as to whether the disbursement under the 
settlement already done could be re-opened and 
the difference clarmed These questions ın our 
view can only partake the character of an 1ndus- 
trial dispute and cannot be made to stand only at 
the level ofa bare interpretation of thesettlement, 
and they fall outside the purview of a proceeding 
under Sec 33-C (2) of Act, 1947 

6. The matter could also be looked at from the 
angle of Sec.22 of the Act, as contended by the 
learned counsel for the petitioner The question 
requiring investigation into and adjudication upon 
are nothing short of industrial dispute, with refer- 
ence to the bonus payable under the Act We have 
no ambiguity ın our mind over this There could be 
very many facets of the questions. But looked at 
from all angles, they only partake the character of 
and fit in as an industrial dispute, over the pay- 
ment ofbonus under the Act The workmen them- 
selves had no ambiguity m their mind over this 

They consciously, through their Union, have raised 
the industrial dispute over the questions, obvi- 
ously, not oblivious to Sec 22 of the Act The 
industrial dispute is properly before the Industrial 
Tribunal, Madras, awaiting adjudication Ifitisan 
industrial dispute, certainly the Labour Court cannot 
resolve it, in the claim petitions In Major D.Arauha 
v Universal: Radiators, Coimbatore and others, 
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(1975)1 LL J. 254, a Bench of this Court took 
note of the effect of Sec 22 of the Act and held that 
aclaim for bonus bya workman under Sec.33-C(2) 
of Act 1947 1s not competent We feel obliged to 
cullout the following passage occurring in thesaid 
pronouncement 
“In our opinion, the learned Judge was right. 
Sec 33-C(2) ıs a machinery section Even so, it 
has been construed by Courts to have a wide 
scope, the computation embracing not merely 
simple arithmetical calculation Whatever claim 
mayor may not be attracted within the scope of 
Sec.33-C(2), as industrial dispute as defined in 
the Act, as we think, will not clearly be within 
the purview of that provision This 1s because 
of the scheme of the Industrial Disputes Act, 
which provides for a specific forum and proce- 
dure for adjudicating industrial disputes Sec22 
ofthe Payment of Bonus Act, 1965, deems any 
dispute that arose between an employer and 
his employees with respect to the bonus pay- 
. able under the Act to be an industrial dispute 
within the meaning of the Industrial Disputes 
Act, 1947 That being so, such a dispute will 
have to be adjudicated in the regular way and 
not resolved by an application under Sec 33- 
C(2) Ourattention was invited to Sec 39 of the 
Payment of Bonus Act, but that does not assist 
us or compel us to take a different view Our 
view Is not that Sec 22 of the Payment of Bonus 
Act overrides Sec 33-C(2) of the Industrial 
Disputes Act But when Sec 22 of the former 
Act deems a dispute with respect to bonus 
payable under the Act to be an industrial dis- 
pute within the meaning of the Industrial 
Disputes Act, then the forum and the proce- 
dure under the Industrial Disputes Act will be 
the only means by which the dispute can find a 
solution and it 1s not through Sec.33-C(2) ” 
We are in respectful agreement with the ratio 
enunciated by the earlier Bench. The result of our 
above discussion 1s that the claim petitions before 
the first respondent are totally incompetent 
because what 1s being sought to be adjudicated 
upon 1s only an industrial dispute and the Indus- 
trial Dispute has already been properly raised and 
the Industrial Tribunal, Madras, 1s seized of the 
same in I D No 13 of 1988 and in this view the, 
petitioner ıs entitled to the appropriate relief 
Though the prayers ın the writ petition are for the 
issue of writs of mandamus, the appropriate writs 
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to be issued will be of Prohibition Accordingly, 
we allow these writ appeals, set aside the common 
order of the learned single Judge in the writ peti- 
tions referred to above; and those writ petitions 
will be ordered issuing writs of prohibition, pro- 
hibiting the first respondent from proceeding with 
the claim petitions referred to in the prayers 1n the 
writ Petitions No costs 

7. The workmen certainly must find at the earliest 
the result of their agitation and ıt will lead to the 
benefit of both the sides if the agitation by the 
workmen which 1s now properly before the Indus- 
trial Tribunal, Madras, is investigated into and 
adjudicated upon with expedition. Accordingly 
we direct the Industrial Tribunal, Madras, to whom 
also a copy of this judgment shall be marked, to 
take up I D No 13 of 1988 and dispose ıt of with 
expedition, and 1n any event, before the end of 
July, 1992 


RS 


Appeal allowed. 


IN THEHIGH COURT OFJUDICATURE AT 
MADRAS. 


Present:- Lakshmanan, J 
C S No 429 of 1991 8th October, 1991 


M/S.The Kotson Engineering Corporation, 
Partnership Firm represented by its Partner 


Sri Ch.Sambasiva Rao „Plaintiff 
v 

The General Manager, Southem Railway, 
Madras-600 003 . Defendant. 


(A) Arbitration Act (X of 1940), Sec 20- Applicabil- 
uy - Condition to be satisfied 
(B) Linutation Act (XXXVI of 1963), Art.137 - 
Applies to - Proceedings before Arburator - Notices 
to do with application for appointed arbitrator 
In order to attract the provision of Sec 20 of 
the Act the following conditions must be 
satisfied: 
(a) The parties must havea valid and subsisting 
arbitration agreement between them, 
(b) The agreement was executed before the 


Institution of a suit relating to the subject 
matter of the agreement. 
(c) Existence of a difference to which the agree- 
ment applies, 
(d) The application 1s made to a court having 
Jurisdiction ın the matter to which the agree- 
ment relates 
Under Sec 20 of the Act, the Court has to ensure 
about the existence of an arbitration agreement 
between parties and the covering of the dispute 
by the agreement The existence of a dispute 1s 
absolutely essential for a reference under Sec 20 
[Para 13] 
In the present case, the nature of dispute ıs clearly 
set forth in the affidavit In my opinion, sufficient 
cause 1s shown to this Court to make an order of 
reference under the relevant provisions of the Act 
The agreement between parties provides for 
referring the matter 1n dispute to arbitration The 
Agreements binding upon the parties and hence 
ın my view it should! bemadeasa rule ofthe Court 
[Para 14] 
All that Art.137 is down is that Limitation Act - 
shallapply to the proceedings before the Arbitra- 
tion and it has nothing to do with the application 
for appointment of an arbitrator There is no 
provision in the Arbitration Act, which lays down 
within which time an application for arbitration 
should be made The application for arbitration, 
1n my view can only be made when the dispute 
anses between the parties to the agreement. Art 137 
which isa residuary Article will apply to a petition 
under Sec 20 of the Act and hence the period will 
be threé years from the time the right to apply 
accrues and the time begins to run from the period 
*when the right to apply accrues" In this case the 
right to apply accrues to the plaıntıff after his 
demand to refer the dispute to Arbitration. 
[Para 21] 
Cases referred to: 
Jıwnanı Engineering Works v Union of India, A. R 
1978 Cal. 228, Wazu Chand v Union of India, 
AIR. 1967 S C 990, Mohd. Usman y.: Union of 
India, A I R. 1969 S C. 474; Kerala SE Board v 
T P.Kunhalumma, A.I R 1977 S C 282, Gujarat 
State Fertilizers Co Ltd. v. Deepak Nitrite Ltd., 
AIR. 1979 Guj 83 
P.Subba Reddy, for Plaintiff. 
V.R.Gopalan and V G Sureshkumar, for Defen- 
dant 
The Court delivered the following 
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JUDGMENT- The suit was filed by the plaintiff 
abovenamed under Sec 20 of Arbitration Act to 
direct the defendant to file thc agreement 1n rela- 
ton to contract No 22/CN/81, dated 24 3 1981 
entered into between them and appoint arbitra- 
tors and make an order of reference under Sec 20(4) 
of the Act 
2 The case of the plaintiff in short 
The plaintiff, which 1s a partnership entered 
into an agreement with the defendant to do 
some work on 163 1981 The plaintiff com- 
pleted the project with various difficulties The 
defendant failed to make payment inspite of 
repeated demands made. There were series of 
exchanges of letters between parties The plain- 
uffrefused to sign the final bill unless the rates 
for the 1tems which have been mentioned ın 
the agreement are settled 
3. By letter dated 9 9 1990 the plaintiff requested 
the defendant to refer the matter for arbitration as 
the matter of reference in relation to the contract 
The defendant in their reply, dated 16 1 1991 stated 
, that the dispute cannot be referred to arbitration 
~ in view of lapse of time According to the plaintiff 
any final settlement of Bill can be made only 
subject to physical verification of the^ contract 
work which has been completed at the final stage 
and such event has not been occurred in this case 
Inspite of various reminders and requests the 
defendant failed to measure the work done by the 
contractor Hence, the defendant's stand that the 
plaintiff failed to claim-the money due for him 
within 90 days from the date of Letter of Intima- 
tion 1s wholly unsustainable The plaintiff has 
made various claims totalling Rs 12,88,664 under 
various Heads as illustrated fully 1n the present 
suit itself The defendant did not favourably 
respondent to the request It 1s in those circum- 
stances, the plaintiffhas been compelled to file the 
present suit under Sec.20 of the Act. The defen- 
dant in reply to the letter dated 9 9 1990 stated on 
16 1 1991 that the matter cannot be referred to 
arbitration 
4. The plaintiffs claim 1s resisted by the Railway 
Administration They filed a counter affidavit, 
dated 20.6.1991 The plaintiff filed a reply, dated 
16.8.1991 and a rejoinder on behalf of the defen- 
dant has also been filed on 27.8.1991. 
5. The defendant's cases as stated in the counter in 
nutshell is as follows: 
(a) The entre proceeding is not legally 
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sustainable, 
(b) The plaintiff had accepted the rates and 
after having accepted the rates, itis not open to 
the plaintiffto take up any further claim on the 
same, 
(c) The plaintiff was addressed by the con- 
cerned Executive Engineer and others calling 
upon him to come and sign the final Bill and 
final Riders as detailed in their communica- 
uons, dated 1911984, 25 4 1984, 5 5 1984, 
1.6 1988 and 8 3 1990 
(d) There had been Letters and Telegrams to 
that effect. 
(e) The plaintiff had to prefer the claim within 
a period of 90 days of receiving ıntımatıon 
from the Railway Administration thatthe final 
Bıllıs ready for payment If he does not prefer 
to claim within 90 days, the Contractor ıs deemed 
to have waived his claim and the defendant 
Administration shall be discharged and 
released of all the liabilities under thecontract 
ın respect of the claims 
(f) Inspite ofthe defendant giving notice to the 
plaıntıff for signing the final Bills from Janu- 
ary, 1984 onwards followed by reminders upto 
8 3.1990, the plainuff had never turned up for 
Signing the final Bill nor he had submitted his 
claims 1f any within 90 days from 16.1 1984 or 
atleast within 90 days from 8 3 1990. Hence, 
the defendant on 16 1 1991 refused to grant 
any arbitration, when the contractor came ap 
wıth a request on 9 9 1990, 
(g) The claim if any ıs barred by T 
6. In the reply affidavit the plaintiff has taken the 
following stand: 
(a) Plainuffhas not received full payment from 
Railways; 
(b) Plaıntıff has not signed the final Bill 
because the final Bill has notyet been prepared 
by the Railways, 
(c) According to plaintiff, the items mentioned 
1n detail 1n his reply affidavit in paragraph 5, 
sub-paragraphs 1 to 6 have not been followed 
to fulfil and prepare the final Bill; 
(d) Clause 64(1)(3) is not applicable for the 
present case as no final Rider agreement has 
been prepared 
7. It is conceded in the rejoinder filed by the 
defendant that the plaintiff had not respondended 
to any of their request and signed the final Bill or 
the Rider because, according to them the plaintiff 
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knew pretty well that no amount was due and 
payable by the Railways They reiterated that the 
claim of the plaıntıff 1s barred by limitation and 
that the plaintiff ought to have made his claim 
within three years from 31 7 1982 
8. On the above pleadings, I have heard the argu- 
ments of MrSubba Reddy for plaintiff and 
Mr V R Gopalan, learned Senior Advocate on 
behalf of the Railway Administration 
9. Mr Subba Reddy invited my attention to Clause 
63oftheagreement between parties to this action 
The said clause 1s reproduced hereunder 
“63 All disputes and differences of any kind 
whatsoever arisingoutoforinconnection with 
the contract, whether during the progress of 
the works or after their completion and whether 
before or after the determination of the con- 
tract, shall be referred by the contractor to the 
Railwayand the Railway shall within a reason- 
able time after their presentation make and 
noufy decisions thereon ın writing The deci- 
sıons, directions, classification, measurements, 
drawings and certificates with respect to any 
matters the decisions of which is specially 
provided for by these or other special condi- 
uon given and made by the Railway, or by the 
Engineer on behalfof the Railway, are matters 
which are referred to herein as 'expected 
matters' and shall be final and binding upon 
the contractor and shall not be set aside on 
account of any ınformalıty, omission, delay or 
error 1n proceedings, 1n or about the same or 
on any other ground or for any other reason 
and shall be without appeal ” 
10. According to hım, the said clause 16 couched 1n 
very wide terms and ıt covers all disputes and 
differences of any kind whatsoever arising out of 
orin connection with the contract whether during 
theprogressoftheworks or after their completion 
and whether before or after the determination of 
the contract He further submitted that the argu- 
ment of the learned counsel for the Railways that 
the claim is barred by limitation 1s wholly unten- 
able since according to him petitions like the 
present one are governed by Art 137 of the Lımı- 
tation Act 1963 and that the Limitation period 15 
three years from the date of accrual of nght to 
apply and that thesaid right accrues on the date of 
arising of cause of action and that it 1s for the 
arbitrator to decide if the claim 1s barred by lımı- 
tation by a ume bar clause providing for a special 


period of limitation According to Mr Reddy, the 
right accrues with the refusal by the defendant to 
makea reference,! e , from thedateof repudiation 
of the contract 
11. Per conira, Mr V R Gopalan learned Senior 
Advocate mainly contended that the demand was 
madeoutoftime and that the question ofrepudıa- 
tion does not arise against the demand made after 
the period of Limitation 
12. Both parties have cited a number of decisions 
1n support of their respective case I feel that 1t 1s 
unnecessary for me to deal with the citations 
cited by the respective parties for the following 
reasons 
13. Inordertoattractthe provision ofSec 200fthe 
Act the following conditions must be satisfied 
(a) The parties must have a valid and subsisting 
arbitration agreement between them, 
(b) The agreement was executed before the 
Institution of a suit relating to the subject 
matter of the agreement, 
(c) Existence of a difference to which the agree- 
ment applies, 
(d) The application ıs made to a court having 
jurisdiction in the matter to which the agree- 
ment relates 
Under Sec 20 of the Act, the Court has to ensure 
about the existence of an arbitration agreement 
between parties and the covering of the dispute by 
thatagreement Theexistence ofa dispute 1s abso- 
lutely essential for a reference under Sec 20 
14. In the present case, the nature of dispute 1s 
clearly set forth-in the affidavit In my opinion, 
sufficient cause is shown to this Court to make an 
order of reference under the relevant provisions 
of the Act The agreement between parties pro- 
vides for referring the matter in dispute to arbitra- 
tion The agreement ıs binding upon the parties 
and hence ın my view it should be made asa rule of 
the Court 
As stated supra the arbitration clause 1s couched 
in very wide terms and 1t covers all the disputes and 
differences of any kind whatever 
15. In my opinion, a dispute exists between parties 
and hence itshould be referred to arbitration The 
arbitrators will have to see whether the claims 
made by the contract 1s tenable and the defence 
raised by the Railways 1s acceptable or not in the 
facts and circumstances of the case and under the 
general conditions of contract As stated above 
this Court is called upon to decide whether the 
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parties have a valid agreement, whether there is 
any dispute and whether agreement was executed 
before the institution of the suit relating to the 
subject matter of the agreement Once it is found 
out that all the above conditions are satisfied the 
court has a duty to refer both parties to the agree- 
ment to arbitration as contemplated under the 
agreement 

16. In my opinion, when difference and dispute 
exist between parties, they have to be referred to 
arbitration This Courtis not expected to deal with 
the matter on merits (including the point of Limi- 
tation) and decide whether the claim made by both 
parties are true or not Hence, I refrain from doing 
so and only to refer the dispute for arbitration as 
provided under the agreement Hence, I am not 
able to accept the contention of Railways and hold 
that arbitration is the only remedy to resolve the 
dispute between parues which in my opinion 
squarely comes within the agreement as rightly 
contended by Mr Subba Reddy, 

17. The Railway Administration 1s directed to 


follow the procedure in accordance with the rele- 


vant provisions of general conditions of the con- 
tract and appoint two arbitrators to decide all the 
disputes and differences that have been raised by 
thecontractor The arbitrators so appointed shall 
decide the disputes within four months from the 
date of entering upon the reference The proce- 
dure in regard to appointment of the arbitrator 
shall be complied with within six weeks from 
to-day 
18. In fact in Jwwnanı Engineering Works v Union 
of India, AIR 1978 Cal 228, ıt was held that in 
an application. under Sec20, the question 
whether the claım had become barred or not was 
to be decided At page 230 of the report it was 
stated 
" . There is a good deal of substance in 
thecontention that the clarm now Sought tobe 
referred to arbitration 1s barred by limitation 
But the Supreme Court has observed in «the 
case of Wazır Chand v Union of India, AI R 
1967 S C 990, that in an application under 
Sec.20 of the Arbitration Act, the Court was 
not concerned with the qüestion whether the 
claim squght to be referred to arbitration was 
barred by limitation or not. That was a matter 
within the jurisdiction of the arbitrators to 
decide The same viewswas rejterated by the 
Supreme Court in the case of Mohd. Usman v 
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Union: of India, AIR 1969 SC. 474 The 
Supreme Court in its decision ın the case of 
Kerala S E Boardy T P Kunhailumma, AIR 
1977 S C 282, did not approve of the view of 
the Supreme Court in the cases mentioned 
before that application under Sec 20 will not 
begoverned bythelimitation prescribed by the 
Limitation Act But the Supreme Court was 
there dealing with question whether 1n any 
application under any Act other than C.P.C. 
Art.137 of the Limitation Act will be appli- 
cable or not The Supreme Court was not 
dealing ın the last mentioned case with ques- 
tion whether the contention that the claim 
was barred by limitation or not before the 
arbitrator 1s a relevant consideration for 
refusing an application under Sec 20 of the 
Arbitration Act, 1940 In the aforesaid view of 
the matter, 1t must be held that the question 
whether a claim 1s barred by limitation or not 
before the arbitrator is not a relevant consid- 
eration for an order under Sec 20 of the Arbi- 
tration Act, 1940 This contention urged on 
behalf of the respondent, therefore cannot be 
accepted ” 
19. Thus it 1s seen that the question whether a 
claim 1s barred by limitation or not before the 
arbitrator i$ not a relevant consideration for an 
order under Sec20 of the Arbitration Act, 
1940 This contention urged on behalf of the 
Railways by Mr V R Gopalan, therefore cannot 
be accepted 
20. In regatd to the argument advanced by the 
learned counsel for the Railways on the applıca- 
uon of Art 137 of the Limitation Act, ın an appli- 
cation under Sec 20 of the Limitation Act, Courts 
have held that the Art 137 of the Limitation Act 
applies from the time the right to apply accrues 
The period of limitation 1s three years from the 
ume the right to apply accrues. Similarly, the 
Gujarat High Court has also held ın Gujarat State 
Fertilizers Co Lid v Deepak Ninne Ltd, AIR 
1979 Guj 83, that Art 137 of the Limitation Act 
fully applies to a petition under Sec 20 of the 
Arbitration Act x 
21. In my opinion all that Art 137 lays down 1s that 
Limitation. Act shall apply to the proceedings 
before the Arbitrator and it has nothing todo with 
the application for appointment of an arbitrator 
There ıs no provision in the Arbitration Act, 
which lays down within which time an application 
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for arbitration should be made The application 
for arbitration, 1n my view can only be made when 
the dispute arises between the parties to the Agree- 
ment Art 137 which is a residuary Article will 
apply to a petition under Sec 20 of the Act and 
hence the period will be three years from the time 
the right to apply accrues and the time begins to 
run from the period "when the right to apply 
accrues' In this case the right to apply accrues to 
the plaintiff after his demand to refer the dispute 
to arbitration 

22. In the instant case, there were innumerous 
correspondences and letters between parties There 
can be negotiations between parties and all sorts 
of correspondence But it ıs only when they came 


to the conclusion that they cannot resolve the . 


dispute between them then it can be said that a 
dispute or difference arises between parties 

23. That stage has come in thiscase The argument 
of Mr.Subba Reddy 1s well founded 

24. In the result, the suit 1s decreed as prayed for 
The entire matter 1s referred to arbitration as 
provided in the Contract between parties The 
arbitrators shall be appointed within six weeks 
from to-day and as indicated in paragraph supra 
and the entire proceedings shall be completed 
within four months from the date of Arbitrators 
entering upon the reference No costs 
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IN THE HIGH COURT OFJUDICATURE AT 
MADRAS. 


Present:- Srinivasan, J 


CRP No 2325 of 1991 13th September, 1991 
V.S.Balasubramanian Petitioner 
v 

A.Mariammal and another Respondents 


Cıvıl Procedure Code (V of 1908), O 21, Rules 72 
and92and O 43, Rule 1 () - Rejection of application 
to set aside court auction sale without being num- 
bered - Stich rejection held covered by expression 
‘refusing to set aside a sale’ - Order is appealable - 
No revision hes 
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It 15 seen from O 43, R 1(]) of the Code of Civil 
Procedure that an order under R 72 or R 92 of 
O 21, Code of Civil Procedure setting aside or 
refusing to set aside a sale, is made appealable In 
this case, the order 1s one of rejection of the 
application even at the threshold That would, 
certainly, amount 1n law to refusal though it is one 
of rejection 1n form The rule does not refer to 
‘dismissal’ or ‘rejection’ Hence the expression 
*refusing to set aside the sale' would cover the 
rejection of the application without numbering 
thecaseandtakingiton file Further, itis seen that 
though the application was not numbered for- 
mally, both sides were heard by the court below 
Even when the application was filed, a copy was 
served on the advocate for the first respondent/ 
decree-holder who made an endorsement acknowl- 
edging receipt of copy and prayed for time to file 
counter The court passed order after hearing 
both sides Hence, there 1s no substance in the 
"contention that the application not having been 
numbered by the court below, the order passed by 
the court below is a revisable one and not appeal- 
able under O 43, Rule 1(J) of the Code of Civil 
Procedure [Paras 2 and 3] 
Petition under Sec 115 of Act V of 1908, praying 
the High Court to revise the order of the Court of 
the Subordinate Judge, Dindigul, dated 1 7 1991 
and madein RA No --/90 (C R 788) ın E P No 17 
of 1986 in O S No 353 of 1978 
S Subbiah, for Petitioner 
V Manoharan, for Respondent No 1 
The Court made the following 
ORDER This revision petition is not maintain- 
able. It ıs against an order rejecting an application 
to set aside a Court.auction sale without number- 
ingit When the office raised an objection as to the 
maintainability, learned counsel made an endorse- 
ment to the effect that the petition in the Court 
below would fall under Sec 47 of the Gode of Civil 
Procedure and, therefore, it was revisable Sec- 
ondly, the learned counsel raised the contention 
that the petition was rejected by the Court below 
anditwas not dısmıssed Accordıngto hım, only if 
there 1s a dismissal ofa petition, an appeal will lie 
and otherwise revision 1s the only remedy. 
2. Taking the second contention first, it İs seen 
from O.43, Rule 1(j) of the Code of Civil Proce- 
dure that an order under Rule 72 or Rule 92 of 
O 21, Code of Civil Procedure setting aside or 
refusing to set aside a sale, is made appealable. In 
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this case, the order is one of rejection of the 
application even at the threshold That would 
certainly amount in law to refusal though ıt 1s one 
of rejection in form The rule does not refer to 
‘dismissal’ or ‘rejection’ Hence, the expression 
‘refusing’ to set aside the sale’ would cover the 
‘ejection’ of the application without numbering 
the same and taking ıt on file 

3. It 1s seen from the records that though the 
application was not numbered formally, both sides 
were heard by the Court below Even when the 
application was filed, a copy was served on the 
advocate for the first respondent/decree-holder, 
who made an endorsement acknowledging receipt 
of copy and prayed for time to file counter The 
application was filed on 1291990 Thereafter, it 
was being adjourned from time to time and ulti- 
mately ıt was heard on 1 7 1991 and the Court 
passed orders after hearıng both sides Hence, 
there is no substance ın the contention that the 
application not having been numbered by the 
Court below, the order passed by'the court below 
1$ a revisable one and'not appealable under O 43, 
Rule 1(]) of the Code of Cıvıl Procedure 

4. Theother contention that Sec 47 of the Code of 
Civil Procedure was invoked by the petitioner has 
no merit whatever Ihave gone through the peti- 
tion filed by the petitioner to set aside the sale 
There 1s no averment whatever in the petition to 
bring ıt under Sec 47 of the Code of Civil Proce- 
dure Merely quoting Sec 47 of the Code of Civil 
Procedureatthetop will not help the petitioner to 
say that the matter as governed by Sec 47 of the 
Code Though contentions are raised. that the 
sale was 1n violation of the provisions of O 21, 
Rule 72-A of the Code of Civil Procedure, even 
that provision was not quoted by the petitioner in 
the petition 

5. The only remedy of the petitioner 1s to file an 
appeal in the District Courtas the value of the suit 
was less than Rs 30,000 

6. The office 1s directed to return the papers to 
learned counsel for the petitioner immediately It 
1s Open to the petitioner to present an appeal in 
theappropriate Court Therewill be no orderas to 
costs 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- Somasundaram, J 


S.A No 1206 of 1986 31st August, 1990 
G.Alagarsamy Appellant 
V 

K.V.Subba Naidu Respondent 


Specific Reef Act (XLVI of 1963), Sec 16, Expla- 
nation 1 - Contract involving payment of money - 
Plaintiff need not tender the money to defendant 
actually or deposit the money in court except when 
directed by cout - Explanation 1 applies to suit 
based on 1econveyance agreement also 

The plaintiff sold the suit property to the defen- 
dant on 4 2 1975 On the same day, an agreement 
to reconvey the property, Ex A-1, was executed by 
the defendant ın favour of the plaintiff for a sum 
Rs 5,000 The defendant received a sum of Rs 10 
out of the sale price and ıt was agreed between the 
parties that the balance of Rs 4,990should be paid 
within a period of two years after the lapse of five 
years from the date of agreement for reconvey- 
ance On the failure on the part of the defendant 
to execute the sale deed the plaintiffsent a notice 
on 17 7 1980 The defendant failed to execute the 
sale deed The plaintiff sued for specific perform- 
ance The trial court decreed the suit The appel- 
late court dismissed the appeal In second appeal, 
it was Contended that as the plaintiff did not 
deposit the sale price into court within 7 years 
from the date of reconveyance agreement, he was 
not entitled to the relief of specific performance 
Held - Explanation (1) to Sec 16 of the Specific 
Relief Act, 1963 provides that where a contract 
involves the payment of money, it 1s not essential 
for the plainuffto actually tender to the defendant * 
Or to deposit 1n court any money except when so 
directed by the court In viewofthe Explanation 1 
to Sec 16 of the said Act, the contention of the 
learned counsel for the defendant, that though the 
plainuff filed the suit before the expiry of 7 years 
prescribed in Ex A-1, he failed to deposit the sale 
price into court within the period of seven years 
from the date of reconveyance agreement dated 
4 2 1975 and therefore the plaintiff has not ful- 
filledall theconditions and stipulate as prescribed 
1n Ex A-1 and, therefore, he 1s not entitled to the . 
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relief of specific performance cannot be counte- 
nanced Explanatıon (1) to Sec 16 does not make 
any distinction between a suit for specific per- 
formance filed on the basis of an agreement for 
saleandasuit forspecific performance filed on the 
basis of a reconveyance agreement Explanation 
(1) to Sec 16 equally applies to a suit for specific 
performance filed on the basis ofa saleagreement 
as well asa suit filed on the basis of a reconveyance 
agreement [Para 5] 
Cascs referred to: 4 
Mangalam Pillai v C S.A Udayar, A I R 1976 Mad 
360, Samarapun Chertiar v A Sudaranam Chet- 
uai, IL R 42 Mad 802 37M LJ 109 521C 530, 
D Anjaneyaluv Venkataseshaiah, A I R 19878 C 
1641, C Rogaiodi v c Balaramı Reddi, A I R 1989 
AP 179 
K V Subramaniam for V Venkatasamı, for Appel- 
lant 
B S Gnanadesikan, for Respondent 
The Court made the following 
JUDGMENT Thc defendan in O S No 1229 of 
19810n the file of the District Munsif, Dindigul, is 
the appellant in this sccond appeal The plainuff 
in the said suit is the respondent in this second 
appeal For the sake of convenience the parues 
are referred to by their nomenclature given to 
them ın {he suit 
' 2. The plamuff filed the suit for specific perform- 
ance of an agreement to reconvey the property 
described in the plaint schedule The case of the 
plaintiff I$ as follows 
“The suit property belonged to the plainuff 
and he sold the same to the defendant on 
421975 On the same day an agreement to 
reconvey the property was executed, by the 
defendantin favour of the plaintiff for a sum of 
Rs 5,000 As per the-terms of the said agree- 
ment, the defendant received a sum of Rs 10 
out of the sale price of Rs 5,000 and ıt was 
agreed between the parties that the balânce of 
Rs 4,990should be paid within a period of two 
years after the lapse of five years from the date 
of agreement for reconveyance The plainuff 
approached the defendant on two occasions ın 
the year 1979 and requested the defendant to 
execute the sale deed, but, the defendant 
refused to execute the sale dced, statıng that 
the period as per the agreement had not started. 
On 17 6 1980 the plaintiff sent a notice to the 
defendant and was received by the defendant 
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Z  on971990 As the defendant failed to execute 
the sale deed, the plaintiff was constrained to 
file the above suit for specific performance 

3. The defendant resisted the suit contending as 
follows 
"The defendant did not know about the 
alleged resale agreement dated 4 2 1975 and 
he came to know about the agrcement for 
resale only in the third week of June, 1980 The. - 
plaıntıff was never rcady with money at any 
time to purchasc thc property The plaintiff 
has no right to enforce the agrcement for 
resale as the agreement itself ıs not a genuine 
one The plaintiff has no capacity to pay thc 
sum of Rs 4990 towards thc balance of the sale 
considerauonànd he was not ready and willing 
to perform his part of the contract of sale ” 
4. The trial court held that thc agreement for 
resale is true, and the plainuff is cnutled to a 
decree for specific performance Conscquently 
the trial court decreed tHe suit as prayed for As 
against the Judgment of the trial court the defen- 
dant filed an appeal in AS No 41 of 1984 before 
the Sub Court, Dindigul The appellate court 
confirmed the findings of the trial court and dis- 
missed the appeal Aggricved by the judgments of 
the courts below the defendant has preferred the 
present second appeal 
5. Mr K V Subramaniam, learned counsel for the 
defendant strenuously contended that the suit 
agreement is dated 4 2 1975, though the suit for 
specific performance was lled on 18 7 1980 the 
sale price was deposited into court by the plainuff 
only on 12 9 1982, Inasmuch as the plainuff failed 
to deposit the sale price into court before the 
expiry of 7 years from 4 2 1975 the plaintiff failed 
to fulfil the stıpulatıons in the sale agreement, 
Ex 1 and thercfore, the plainuff is not entitled to 
a decree for specific performance of the contract 
In support of his contention learned counscl 
relied on the decisions reported in Mangalam 
Pilla v C.S A Udaya, AIR 1976 Mad 360, Samaa- 
pun Chettai v A Sundaam Chettiaj, 37 ML J 
109 IL R 42Mad 802 521 C 530, D Anjaneyalu 
v Venkataseshaiah, AIR 1987 SC 1641 and 
C Rogaiodi v. C Balaramı Reddi, A I R 1989 A P 
179 There is no merit in the contention of the 
learned counsel for the defendant The saleagrec- 
ment, Ex A-1i1sdated 4 2 1975 As perthe terms of 
Ex A-1, the plainuff must be ready and willing to 
perform his part of the agreement and take the 
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saledeed within 7years from4 2 1975 Admıttediy 
the suit for specific performance was filed on 
1871980 The enure sale price was deposited 
before the trial court on 12 91982 Explanation 
(1) to Sec 16 of the Specific Relief Act, 1963 
provides that where a contract involves the pay- 
ment of money, it 1s not essential for the plaintiff 
to actually tender to the defendant or to deposit in 
court any moncy except when so directed by the 
court In view of the Ex (1) to Sec 16 of the said 
Act, the contention of the learned counsel for the 
defendant that though the plaintiff filed the suit 
belore the expiry of 7 years prescribed ın Ex A-1, 
hc failed to deposit the sale price into court within 
thc period of 7 years from the date of reconvey- 
anceagreement dated 4 2 1975 and, therefore, the 
plainuff has not fulfilled all the conditions and 
supulatıon prescribed in Ex A-1 and, therefore, 
hc ıs not enutled to the rcheéf of specific perform- 
ance, cannot be countenanced Learned counsel 
further submitted that ın case of reconvcyance 
agreement tme is the essence of the contract, 
whercas 1n the case of sale agreement time is not 
the essencc of the contract and that Explanation 
(1) to Sec 16 will apply only to a suit filed for 
specific performance on the basis of the sale agree- 
ment and ıt will not apply to a case for specific 
performance filed on the basis of a reconveyance 
agreement Ex (1) to Sec 16 does not make any 
distinction between a suit for specific perform- 
ance filed on the basis ofan agreement forsale and 
asuit for specific performance filed on the basis of 
a reconveyance agreement. Ex (1) to Sec 16 equally 
applies to a suit for specific performance filed on 
the basis of a sale agreement as well as a suit filed 
on the basis of a reconveyance agreement The 
contention of the learmed counsel to the contra 1s 
not warranted by the language of Ex (1) to Sec 16 
ofthe Specific Relief Act In this case there is clear 
evidence that the plaıntıff was ready and willing to 
perform his part of the contract and that he had 
demanded the defendant to executc the sale deed 
P W 1 has stated that he was having some ready 
cash by selling the jewels belonging to his daugh- 
ter-ın-law In the cross-examination P W 1 has 
stated that he approached the defendant thrice 
and he asked him to execute the sale deed and the 
defendant was evading to execute the sale deed 

His evidence ss that he sent the suit notice, Ex A- 
2 dated 16 6 1980 asking the defendant to execute 
the sale deed as per the terms of Ex A-1 As no 
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reply was received, the plaintiff filed the suit on 
187 1980 On 18 9 1980 after filing of the suit the 
defendant sent a reply under Ex A-3 asking the 
plaıntıff to pay the amount mentioned ın Ex A-2 
within three days from the date of receipt of Ex A- 
3 and take the sale decd The evidence of P W 1 
1ndicates that he demanded the defendant thrice 
to execute the sale deed The defendant 1n his 
evidence has admitted that 1n the month of July, 
1980 when he went to Aruppukkottai the plain- 
uff's second son requested him to execute the sale 
deed The plaintiff filed the suit after the defen- 
dant failed to receive the balance of the sale price 
andexecutethesaledeed When thesuitis filed for 
specific performance in view of Ex (1) to Sec 16, it 
1s not necessary for the plaintiff to deposit the 
amount unless directed by thecourt Itis pertinent 
to point out that the suit for specific. perform- 
ance itsclf ıs filed within the supulated period 
mentioned in Ex A-2 On the basis of the evidence 
available on record, both thc Courts below have y 
concurrently found that the plaintiff was ready 
and willing to perform his part ofthe contract and, 
therefore, he 1s entitled to a decrec for specific 
performance The principles laid down in the various 
decisions relied on by the learned counsel for the 
defendant will not apply to the facts ofthe present 
case There is absolutely no infirmity in the judg- 
ments of the courts below and the second appeal 
1$ liable to be dismissed. Accordingly, the second 
appeal ıs dismissed, but, ın the circumstances of 
the case, there is no order as to costs 
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Present:- Mishra and Govindasamy, IJ 


OS A Nos 109 and 110 of 1988 
20th December, 1990 


Tamil Nadu -Electricity Board, Electricity 


Avenue, 800, Anna Salai, Madras Appellant 
v 
S.P.Namasivayam and others Respondents 
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A bination Act (X of 1940), Secs 14(2), 20, 30 and 
33 - Jurisdiction of arbinator - No specific question 
of law referred to arbitrator - Decision of arbin ator 
on that question, whether final - Legality of awaid - 
When can be challenged - If can be challenged on the 
ground that no reasons were given 

The Arbitrator only gets Jurisdiction when both 
parties agree specifically to refer specific matters 
or failing that the court compels them to do so 
under the arbitration clause If the dispute 1s 
covered by it, the legality of the award cannot be 
challenged on facts but it can be challenged on 
questions of law provided the illegality is apparent 
on the face of the award but not when both parties 
specifically refer questions of law for the decision 
ofthe arbitrator in that event they are bound by his 
decision On such questions of law A distinction 
must be drawn between cases 1n which a question 
of law is specifically referred and those in which a 
decision 1s incidentally material (however neces- 
sary) ın order to decide the question actually 
referred A wrong construction of the contract 1s 
an error of law and can be challenged, providéd 
the error appears on the face ofthe award Award- 
ing of interest is an error of law apparent on the 
face of the record [Paras 15, 16 and 17] 
From the facts of the present case what clearly 
emerge is that (1) the award is unassailable on the 
ground that no reason has been assigned, (2) the 
appellant chose to raise questions of arbitrability 
with respect to certain items of claim of the first 
respondent-contractor before the arbitrators and 
thus submitted to the Jurisdiction of the arbitra- 
tors The arbitrators thus got jurisdiction to go 
into all such disputes, (3) the very fact that all the 
claims of first respondent-contractor were not 
allowed by the arbitrators goes to show that objec- 
tions as to the arbitrability as well as admissibility 
of the claim with respect to several items raised on 
behalf of the appellant were sustained by the 
arbitrators, (4) it 1s not possible to accept that but 
for the assumption of an erroneous Jurisdiction , 
the arbitrators would not have awarded the 
amount of Rs 70,83,793 as against the claim of 
Rs 2,10,00,000 [Para 23] 
The arbitrator has taken into consideration the 
evidence adduced on behalf of the parties and he 
has stated so in the award Why he accepted a 
particular evidence and why he rejected the other 
has, however, not been stated by him That would 
have been preferable particularly ın view of the 
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trend of the day noticed by several High Courts 
and the Supreme Court even in respect of such 
private disputes However, it has been stated by 
the Supreme Court clearly that all that the court 
can see 1s whether any condition enumerated in ' 
Secs 30 and 33 of the Arbitration Act existed for 
interference with the award or not or ın other 
words whether there has been any misconduct, 
legal or otherwise or any error apparent on the 
face of theaward Since there is no error apparent 
on the face of the award in the present case, the 
court cannot interfere with the same [Para 24] 
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NC Raghavachan, Senior Advocate, for M/s 
N S Vaiadhachan and N C Ramesh, for Appel- 
lant 

Govindswanunathan, for M Subramaniam, L Jaya- 
kumar and J James, for Respondents 

The Order of the Court was made by 

Mishia, J» Two suits, one under Sec 14(2) of the 
Arbitration Act and another by way of objection 
to the award on behalf ofthe appellant were heard 
together and disposed of bya common judgment - 
These appeals arise out of the said judgment 

2. The Tamil Nadu Electricity Board, the appel- 
lant herein, called for tenders on 4 10 1973 for the 
work of the construction of interconnecting 
tunnel for Surılıyar Hydro Electric Project as per 
the specification The Ist respondent submitted 
the tender, enclosing a tender specification, and 
the appellant accepted the offer The first respon- 
dent accordingly took over thesite on 18 1 1975 It 
seems, however, that certain further developments 
took place in their way delaying the execution of 
the work, certain modifications in the specifica- 
uons, certain disputes inter se between the part- 
ners of the first respondent-firm and certain changes 
allegedly made in the specificauon of the work 
But finally it seems on 11 9 1978, the appellant 
sent a letter on the first respondent-firm to com- 
plete the balance of work mentioned therein and 
an agreement was signed by the Engineer of the 
appellant on 26 10 197810 thesaid effect This was 
again followed by a good deal of correspondence 
with respect to the claims of the first respondent- 
firm and a demand for an appointment of an 
Arbitrator Those details need not be set out as 
they have almost lost their relevancy for the pur- 
pose of the present dispute What remains rele- 
vant, however, ts the appointment of the Arbitra- 
tors, followed by the appointment of the umpire 
and the award by him and an earlier round ofbattle 
between the parties before this Court which had 
ended with the order dated 25 8 1980 1n OP No.304 
0f 1979 and Application No 2813 of 1980 The 
appellant herein had filed an application under 
Sec 33 of the Arbitration Act stating "there is no 
existing agreement to refer the claims made by the 
first respondent in the letter dated 8 2 1979 to be 
decided by a single Arbitrator, and therefore it 1s 
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prayed that respondents 1 and 2 (1st respondent- 
firm and Arbitrator) may be directed not to pro- 
ceed with the arbitration and that the appoint- 
ment of the second respondent as an Arbıtrator, 
may be set aside ” 
3. When the matter came up before the Court, 
learned counsel appearing for the Board con- 
tended that the first respondent had hurriedly 
appointed the second respondent as a single 
Arbitrator ın spite of the Board intimating the 
first respondent by two letters from the Chief 
Engineer on 225 1979 and 295 1979 that the 
question ofarbitration could be considered by the 
first respondent only after the first respondent 
received a reply from the Board on or before 
30 6 1979 because there was no need to refer the 
matter for arbitration at the stage and that, there- 
fore, the appointment of the second respondentas 
an Arbitration was not valid It is, however, not 
necessary to deal any further with the develop- 
ments in the said proceedings because as recorded 
in the order of this Court “On the next adjourned 
date, Mr Ramalingam has placed before Court a 
letter received by him dated 16 8 1980, wherein 
the Board has agreed for referring the disputes to 
two Arbitrators subject to three conditions men- 
uoned therein, namely, (1) our participation ın 
the Arbitration proceedings 1s without prejudice 
to our rights to question the applicability of Clause 
50 of the specification to the alleged dispute (2) 
We should be enabled to contend before the 
Arbitrators that either all the alleged disputes or 
at least some of them are outside the scope of 
arbitration (3) Our participation in the arbıtra- 
tion proceedings should be without prejudice to 
challenge the award, 1f any, passed by the Arbitra- 
tors" It is further stated in the said order 
“Now that the petitioner-Board has come for- 
ward with this request, it is considered that the 
first respondent could agree to what has been 
proposed for an amicable settlement of the 
disputes 
4. Counsel appearing for the first respondent would 
sull plead that the conditions imposed, would take 
away effective disposal of the disputes by the 
Arbitrators But on the face of the three condi- 
tons, ıt will be noticed that so far as the first 
condition is concerned, undoubtedly 1n respect of 
disputes raised 1f found to be outside arbitration 
clause, a participant in the arbitration proceed- 
ings would be entitled to raise such an objection 


I] j 
and therefore partıcıpate ın the proceedings 
reserving the right to challenge the same, if any 
need arises at a later stage in a Court of Law. 

5. If the petitioner had come forward to raise a 
dispute and if it 1s outside the scope of Clause 50, 
the first respondent itself would cóme forward 
with such a reservation It is not as 1f all disputes 


would come within the scope of clause 50 and only * 


those that would come within the ambit of clause 
50 alone can be decided by tlie Arbitrators when 


such is the clear position on this aspect; raising an ` 


objection regarding disputes which may not come 
within the scope of clause 50 1s not a concession, 
buta recognition ofa right, which 1s available not 
only to the petitioner Board but also the first 
respondent 1n the event of the Board raising any 
dispute as against it Therefore, the first stipula- 
tion ıs dependent upon the Arbitrators deciding 
as to whether a particular dispute would come 
within the scope of clause 50 or not, and only if 
they consider that ıt falls within. the scope of 
Arbitration clause, they would have the jurisdic- 
tion to decide the same. In the event of the Arbi- 
trators holding that any particular dispute i5 out- 
side the Arbitration clause, it 1s not as 1f the first 
respondent is deprived of remedies by agitating 
the same in Courts. 
6. Asforthesecond condition, itis part of what has 
been already dealt with under condition No.1 and, 
therefore, there can be no objection to the Board 
being allowed to raise such an objection, and after 
recording the same, to participate ın the proceed- 
ings ın the event of the Arbitrators holding that 
the objection is unsustainable After the award 1s 
made, as the petitioner-Board has already reserved 
its right, ıt would enable the Board to raise this 
point in the event of any need arising for setting 
aside the award in Court. 
7. As for the third condition, the counsel for the 
first respondent would contend that there 1s no 
need for such a condition when the Arbitration 
Actitself provides for sucha relief He wouldstate 
that ıt has been stipulated in ignorance of the 
provisions of the Act. There 1s considerable force 
ın this submission because, participation 1n an 
arbitration proceeding has never been held as to 
take away the right of a party to challenge the 
award in Court to which ıt ıs contemplated under 
the Act The right to challenge the award if con- 
fined only to limited aspects, and when the Act 
'1tself had provided for a certain remedy, as rightly 
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contended by the counscl for the first respondent, 
thus condition 1s asked for, without comprehen- 
sion of the provisions of the Act 

8. Now that the Electricity Board has come for- 
ward to have the disputes formulated by the first 
respondent herein, referred to arbitration, by 
appoıntıngan Arbitrator on its behalf as provided 
under Clause 50 of the agreement, it 1s granted 
tme till 30.9 1990 by which time, the named 
Arbitrators of both the parties are to enter upon 
the reference 

9. It, however, has to be stated that the two Arbı- 
trators could not agree to a common award and 
accordingly they recorded that they could not 
make a unanimous award in the above dispute and 
requested the 4th respondent to step in as umpire 
ın the above dispute Accordingly the matter went 
to arbitration to the 4th respondent herein as the 
umpire and the 4th respondent thercafter has 
made the award which 1s under challenge 

10. The first resporident-firm claimed before the 
Arbitrators a sum of Rs 2,10,00,000 on various 
counts. The 4th respondent has, however awarded 
asum of Rs 70,83,793 The award states 

“As whereas, the two Arbitrators appointed 
me as umpire by their Joint letter dated 2.11 1980 
which was accepted by me by letter dated 
5 11 1980 A 

And whereas the Arbıtrators Thiru 
S Ardhanareeswaran and Thiru P.V John have 
disagreed and had in their joint letter dated 
20 7 1982 required me to step ın as umpire ın 
the reference I, S P.Namasivayam, of 1, Park 
Street, Kilpauk Garden, Madras 600 010 hav- 
ıng entered on this reference as Umpire on 
30 7 1982, heard the parties represented by 
their counsel who made the oral arguments in 
support of their claims and counter claims. 
And whereas the statutory penod of two months 
from 30 7 1982 expired on 29.9.1982, the par- 
ties submitted joint statements consenting to 
enlarge the time for making and publishing the 
award upto 28.12 1982 which was allowed by 
me. 

Now, therefore, I, S P Namasivayam, having 
taken upon myself the burden of the reference 
and having heard and duly weighed and consid- 
ered the allegations and evidence produced by 
both partiés, and having inspected the sites of 
works on 18 11.1982, do hereby make and publish 
this final award in writing of and concerning 
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the matter referred to me 
I hereby award and direct as follows. 
(1) The respondent shall pay the claimant a 
sum of Rupees seventy lakhs eighty three thou- 
sand seven hundred and ninety three only and 
release the earnest money deposit and bank 
guarantees furnished by the claimant in lieu of 
security deposit, in full settlement of all claims 
and counter claims 
(2) The tip trucks already returned by the 
claimant to the respondent shall be the prop- 
erty of the respondent : 
(3) The respondent shall pay interest to the 
claimant at 676 per annum of the amount 
awarded viz , Rs 70,83,793 from the 1st day of 
February, 1983 ull the date of decree 
(4) The cost of these proceedings and all 
expenses incurred by both parties shall.be on 
their own account Signed and, delivered on 
this 27th day of December 1982 " 
11.Ina detailed Judgment, the‘learned trial Judge 
has found that no ground for setting aside the 
award was made out, that no ınfırmıty of any kind 
was found in the reference of the dispute to the 
empire by the arbıtrators Before us, however, 
learned counsel for the appellant has contended 
that as noticed 1n the order of this Court in 
O P No 304 of 1979 and Application No 2813 of 
1980, the Board on its participation in the arbitra- 
tion proceedings raised objections as to the main- 
taınabılıty of the arbitration and contended that 
the least some of them were outside the scope of 
arbitration, particularly the first respondent's clarm 
with respect to the rate of interest higher than the 
agreed rate of interest The Arbitrator and the 
umpire were required to first determine the arbi- 
trability of such disputes which they failed to 
decide This resulted in a serious error, apparent 
on the face of the record In any case, ıt amounts to 
alegal misconduct Learned counsel for the appel- 
lant further contended that irrespective, however 
of the above, on principle the question of rate 
fixed under the contract being outside the arbitra- 
tion the award for the said reason 1s invalid 
12. In the written submissions on behalf of the 
appellant some details of the dispute, clauses of 
the contract and contentions with respect to each 
one of the items of dispute have been stated In 
the written arguments filed on behalfof the first 
respondent, however, 1t has been contended thata 
single line award 1s legal and binding, that even 
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increase ın rates can be referred to arbitration, 


. and that unless the Court refers particular and 


specific disputes to the arbitrator with a direction 
to givea findingoneach issue the Arbitrator 1s not 
bound to give a finding on each issue 

13. We shall thus be not justified ın going into the 
details of the controversy before the Arbitrators 
without deciding whether the award being a 
single line award 1s legal and binding, whether 
there was any directior to the Arbitrators by the 


"Court to decide any particular dispute and record 


a finding thereon, whether there was a dispute 
with respect to increase ın rates and parties had 
raised their contentions before the Arbitrators, 
whether the increase ın rates was one of the issues 
before the Arbitrators or not and whether the 
Arbitrators had jurisdiction to decide the said 
issues or not 
14. In Seth Thwards Pherumal v The Union of 
India, (1955)2 MLJ (SC) 23 1955 SCJ 445 
(1955)2 SCR 48 AIR 1955 SC 468, the 
Supreme Court considered a case ın which a clause * 
1n the contract required all disputes arising out of 
or relating to the contract to be referred to arbitra- 
tion Such disputes arose and were referred to 
arbitration The Arbitrator gave an award ın the 
contractor’s favour The Union Government 
contested the award on a number of grounds, 
including whether the legality of the award can be 
challenged on facts and whether an Arbitrator’ 
gets jurisdiction to decide the questions of law as 
well as questions of fact or not The Supreme 
Court said 
“In India this question 1s governed by 
Sec 16(1)(c) of the Arbitration Act of 1940 
which empowers a Court to remit an award for 
consideration ‘where an objection to the legal- 
ity of the award 1s apparent upon the face of it". 
This covers cases in which an error of law 
appears on the face of the award. But in deter- 
mining what such an erroris, a distinction must 
be drawn between cases in which a question 
of law 1s specifically referred and those in 
which a decision on a question,of law is 1nCi- 
dentally material (however necessary) in 
order to decide the question actually referred 
Ifa question of law 1s specifically referred and 
it 1s evident that the parties desire to have a 
decision from the arbitrator about that rather 
than one from the Courts, then the Courts 
will not interfere, though even there, there 1s 


` 
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T : 
authority for the view that the Courts will | 
interfere if ıt 1s apparent that the Arbitrator 
has acted illegally in reaching his decision, that 
1s to say, 1f he has decided on ınadmıssible evi- 
dence or on principles of construction that the 
law does not countenance or something of that 
‘nature. ” 

The law about this is, in our opinion the same in 

England as here and the principles that govern 

this class of case have been reviewed at length and 

set out with clarity by the House of Lords in 

F R.Absalom Ltd. v. Great Westen (London) Garden 

Village Society, (1933) A C. 592 and ın'Kelantan 

Govemment v Duff Development Company, (1923) 

AC. 395 . The wider language used by Lord 

Macnaghten ın Ghulam Jilani v Muhammad 

Hussan, 29 LA 51, 60, had reference to the 

revisional powers of the High Court under the 

Civil Procedure Code and must be confined to the 

facts of that case where the question of law 

involved there, -namely, limitation, was specifi- 
cally referred An Arbitrator 15 not a conciliator 
and cannot 1gnore the law or misapply it ın order < 
to do what he thinks 15 just and reasonable. He 1s 

a tribunal selected by the parties to decide their 

disputes according to law and sois bound to follow 

and apply the law, and if he does not, he can be set 
right by the Courts provided his error appears on 
the face of the award. The single exception to this 

when the parties choose specifically to refer a 

question of law as a separate and distinct matter. 

Reference was made to a decision of this Court in 

A M Mair and Company v Gordhwandas Sagar- 


, mull, 1950 S C R. 792 at 798, where Fazl Ah, J, 


quoted a passage from Viscount Simon's speech 
in Heyman v Darwms Ltd., 1942 A C 356 at 368, 
where the learned Lord Chancellor (Viscount 
Simon) ın turn quoted from Lord Dunedin in 
anothercase Itwasargued on thebasis of this that 
if you have to have recourse to the contract to 
establish your case, then the dispute must fall 
within the arbitration clause That is undeniable 
but it is not enough that the dispute should fall 
within the clause It 1s also necessary that the 
parties should define what the dispute is and agree 
to refer the dispute so set out and defined to 
arbitration, or, if they do not, then the court 
should compel them to do so, (see Lord Macmil- 
lan ın Heyman’s case, 1942 AC 356 at 368, just 
cited at pages 369 and 370) 1f, therefore, no 
specific question of law 1s referred, either by 
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agreement or by compulsion, the decision of the 
arbitratoronthatis not final however much it may 
be within his jurisdiction, and indeed essential, for 
him to decide the question incidentally Lord Russell 
of Killowen and Lord Wright were both 1n the 
earlier case, F R.Absalam Ltd., v. Great Western 
(London) Garden Village Society, 1933 A C. 592, as 
wellas ın Heyman’s case, 19424 C. 356 at 368, and 
they would have pointed to any distinction had 
there beena likelihood ofconflict, but in fact there 
1s none and we do not read 
“Fazl Ali, J's judgment às a decision to the 
contrary " 
15. Thus, this case s an authority for the principle 
that the Arbitrator only gets jurisdiction when 
both parties agree specifically to refer specific 
matters or failing that the Court compels them to 
do so under the arbitration clause if the dispute 1s 
covered by it, the legality of the award cannot be 
challenged on facts, but 1t can be challenged on 
questions of law provided the illegality ıs apparent 
on the face of the award but not when both parties 
specifically refer questions of law for the decision 
of the arbitrator, in that event they are bound by 
his decision on such questions of law A distinc- 
tion must be drawn between cases in which a 
question of lawis specifically referred and thosein 
which a decision i5 incidentally material (however 
necessary) in order to decide the question actually 
referred A wrong construction of the contract is 
an error of lawand can be challenged provided the 
error appears on the fact of the award, Awarding 
of the interest 1s an error of law apparent on the 
face of the record 
16. In Tarapore and Company v Cochin Shipyard 
Lid, Cochin, A I R 1984S C 1072 (1984.28 C C 
680, a similar question was once again examined 
by the Supreme Court The Supreme Court 
Observed: ` 
"Complexity of rıghts and obligations ın 
national and international trade and commerce 
would certainly generate disputes between the 
parties and treated as a normal incident of 
commercial lıfe and till commercial arbitra- 
ton came to be recognised as a civilised way of 
resolving such disputes, prolix and tıme-con- 
suming litigation was the only method of 
resolving such disputes As an alternative to 
Court proceedings? arbitration as a method of 
resolving disputes by domestic tribunal 
constituted by the choice of parties became 
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acceptable The basic difference between the 
court proceedings and the arbitration 1s the 
choice of the tribunal Ordinarily, all matters 
ın which relief can be clarmed from the Court 
may become subject matter-of arbitration. Now 
if 1n a law court incidental questions of law 
arise ın the course of proceedings, the Court 
has an obligation to decide those questions 
oflaw But when it came to a tribunal not 
endowed with the judicial power of the State 
but by conferment by the parties to the dispute 
or which acquires jurisdiction by a submission 
of the parties to the dispute to invite the deci- 
sıon by the forum of their choice and to be 
bound by it a question arose whether a pure 
question of law if at all can be referred to an 
arbitrator for his decision and even if he 
decides, can the decision be questioned on the 
ground that there 1s an error apparent on the 
face of the award 1n deciding the question. Now 
as stated a short while ago, a question of law 
may figure before an arbitrator in two ways. It 
may arise as an incidental point while deciding 
the main dispute referred to the arbitrator or 
ın a given case parties may. refer a specific 
question of law to the arbitrator for his deci- 
sion There 1s no more gainsaying the fact that 
a pure question of law may and can be referred 
to an arbitrator for his decision . With the 
ever widening expansion of international trade 
and commerce, complex questions of private 
International Law, effect of local laws on con- 
tracts between parties belonging to different 
nations are certainly bound to crop up. Arbi- 
tration has been considered a cıvılısed way of 
resolving such disputes ayoiding Court pro- 
ceedings There 1s no reason why the parties 
should be precluded from referring a specific 
question oflaw to an arbitratorfor his decision 
and agree to be bound by the same This 
approach manifests faith of partes in the 
capacity of the tribunal of their choice to 
decide even a pure question of law If they do 
so, with eyes wide open, and thereis nothing to 
preclude the parties from doing so, then there 
is no reason why the Court should try to 
1mpose its view of law superseding the view of 
the Tribunal whose decision the parties agreed 
to abide by Therefore, on principle it appears 
distinctly clear that when a specific question of 
law 1s referred to an arbitrator for his decision 
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including the one touching upon the jurısdıc- 
tion of the arbitrator, the decision of the arbi- 
trator would be binding on both the parties 
and ıt would not be open to any of the two 
parties to wriggle out of it by contending that 
thearbitrator cannot clutch at or confer juris- 
diction upon himself by misconstruing the, 
arbitration agreement ” 
17. After a discussion with reference to the case- 
law on the subject, the Supreme Court rejected 
thecontention that the jurisdiction ofthe Arbitra- 
tor could not be determined by him nor can he 
arrogate jurisdiction to himself by misconstruc- 
tion of the contract and thereby clutch at Jurisdic- 
tion but observed that ın such a situation, the, 
Court always retains to itself the power to set at 
*naught the award on the ground of an error of law 
apparent on the face of the award The Supreme 
Court stated 
“İt cannot be disputed that even the question 
of jurisdiction of an Arbitrator can’ be the 
subject matter of a specific reference If the 
parties agree to refer the specific question 
whether the dispute raised 1s covered by the 
arbitration agreement, 1t becomes a specific 
question of law even if it involves the jurisdic- 
tion of the arbitration and if it ıs so, a decision 
of the arbitrator on specific question referred 
to him for decisions even 1f it appears to be 
erroneous to the Court 1s binding on the par- 
ties The decisions relied upon by Mr.Pai do not 
7" derogate from this legal position 


On a conspectus of these decisions, 1t clearly 
transpires that 1f a question of law is specifi- 
cally referred and 1t becomes evident that the 
parties desired to have a decision on the spe- 
cıfıc question from the arbitrator about that 
rather than onefrom the Court, then the Court 
- willnot interfere with the award of thearbitra- 
tor on the ground that there 1s an error of law 
apparent on the fact of the award even if the 
view of law taken by the arbitrator does not 
accord with the view of the Court This view of 
law taken in England wassstated by this Court 
to be the same ın this country and since the 
decision ın Seth Thwads Pherumal’s case, 
(1955)2M LJ (SC) 23 1955 SCJ 445 (1955)2 
S.C R 48: ALR. 1955 S.C 468, which follows 
earher decisions ın England and India, ıt has 
not been departed from Theviewcanvassed by 
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Mr Pai that common law courts were very 
reluctant to part with its jurisdiction has hardly 
any relevance where a specific question of law 
including the one touching the jurisdiction of 
the arbitrator 1s referred to the arbitrator for 
his decision Even ifthe decision of the arbitra- 
tor does not accord with the view of the Court, 
the award cannot be set aside on the sole 
ground, that there 1s an error of law apparent 
on the face of 1t." 

The Court thereafter dealt with the relevant facts 

of the case and concluded 

© “The discussion leads to the inescapable con- 

clusion that a specific question of law touching 
the jurisdiction of the arbitrator was specifi- 
cally referred to the arbitrator and therefore 
the arbitrator’s decision 1s binding on the par- 
ues and the award that there was an error of 
law apparenton the face of the award It1s also 
established that the claim for compensation 
made by the arbitrator which led to the dispute 
was covered by the arbitration clause The 
quantum of compensation awarded by the 
arbitrator was never disputed nor questioned 
Therefore, the High Court was clearly in error 
1n reversing the decision of the trial court ” 

There has been no deviation from the abovestated 

law and the Courts 1n India have exercised juris- 

diction within the above stated bounds 


18. In Gujmat WS & SB v Unique Eiectois 


(Gujarat) (P) Ltd, AI R. 1989 S C.973, a question 
arose whether the Arbitrator committed an error 
oflawin notdeciding or disclosing his mind about 
the arbıtrabılıty of the claims or counter-claims 
moreso when the Board's application for deciding 
thesame, was pending before the Arbitrator The 
Supreme Court said 

“It was submitted that the arbitrator had com- 
mitted an error of Jaw in not deciding or dis- 
closing his mind about the arbıtrabılıty of claims 
or counter-claims, more so, when the Board’s 
application for deciding the same was pending 
before the Arbitrator Before the learned trial 
Judge, the Board has submitted an application 
to the Arbitrator seeking to raise a preliminary 
issue regarding arbitrability of the claims As 
noted by the learned trial Judge, 1t appears that 
the third meeting specifically mentioned that 
the claims were placed before the Arbitrator 
and their contentions about the arbitrability 
- were considered So, these issues were gone 
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into and it appears that the parties had agreed 
and proceeded on the basis that the claims may 
be examined and ıt was not necessary to decide 
pre-issue ofarbitrability and 1t was agreed that 
all the claims be decided claimwise So, it can- 
not be said that the Arbitrator had acted arbi- 
trarilj ın discussing all the questions raised 
before him without first deciding the quesuon 
of arbitrability or non-arbıtrabılıty of an issue 
as such " 


In ris case, the Supreme Court also stated, 


“Tt was further submitted before us that the 
award was unreasonable and that the arbitra- 
tor had awarded a large amount of money but 
the original claim was not so large and as such 
the award was disproportionate This conten- 
uon, as 1t 1s, 1t appears from the Judgment of 
the High Court, was not urged and canvassed 
before the High Court The tlaim and the 
counter-claım together ın its totality, 1n our 
opinion, does not make the award amount 
disproportionate Reasonableness as such of 
an award unless the award is per se preposter- 
ous or absurd is not a matter for the Court to 
consider Appraisement of evidence by the 
Arbitrator 1s ordinarily not a matter for the 
Court It is difficult to give an exact definition 
of the word ‘reasonable’ Reason varies ın its 
conclusions according to the ıdıosyncrasy of 
the individual and the times and the circum- 
stances ın which he thinks The word ‘reason- 
able’ has in law prima facie meaning of reason- 
able in regard to those circumstances of which 
theactor, called upon to act reasonably, knows 
or ought to know 


19. The Supreme Court in Gujarat WS & S B v 
Unique Erectors (Gujarat) (P) Lid, AIR 1989 
SC 973, also stated 


“The scope and extent of examination by the 
Court of the award made by an Arbitrator has 
been laid down in various decisions. It has to be 
noted that there 1s a trend in modern times that 
reasons should be stated in the award though 
the question whether the reasons are neces- 
sary ın ordinary arbitration awards between 
the parties 1s pending adjudication by the 
Consutution Bench of this Court Even, how- 
ever, if ıt be held that it 1s obligatory for the 
arbitrator to state reasons, it ıs not obligatory 
to give any detailed judgment. An award of 
arbitrator should be read reasonably as a whole 


. 
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to find out the implication. and the meaning 
thereof Short intelligible indications of the 
grounds should be discernible to find out the 
mund of the arbitrator for his action even 1f1tbe 
enjoined that ın all cases of award by an arbi- 
trator reasons have to be stated The reasons 
should not only be intelligible, but shduld also 
deal either expressly or impliedly with the 
substantial points that have been raised Even 
in a case where the arbitrator has to state 
reasons, the sufficiency of the reasons depends 
.upon the facts and the circumstances of the 
case The Court, however; does not sit ın 
appeal over the award and review the reasons 
The court can set aside the award only if jt 1s 
apparent from the award that there IS no 
evidence to support the conclusion or if the 


award ıs based upon any legal proposition, 


which 1s erroneous See the observations of 
this Court in Indian Ot Corpgration Ltd v 
Indian Carbon Ltd, AIR 1988 SC 1340 
(1988)3 SC C 36” 


20. In Dındası Sahu v State of Orissa, A IR 1990 
SC 1128, the Supreme Court pointed out 
“Though the arbitrator i$ not bound to. 


disclose as to what interpretation he has made 
and what inference he has derived from the 
documentary evidence, he is bound to refer in 
the award that he had considered all the docu- 
ments placed before him no matter whether he 
relies on them or discards them from consid- 
eration The arbitrator ın his award ex facie 
does not mention that he has referred to or 
considered the documents placed before him 
ın respect of the original claim ” 


The Supreme Court, in the aforequoted decision, 
stated further 


“This Court in State of Orissa v Dindasi Sahu, 
AIR 1988 SC 1791 (1988)4 SCC 12, to 
which one of us (Sabayasachı Mukharjı, J), 
was a party while noting that the amount awarded 
1s quote high or that a large amount has been 
awarded does not by itself vitiate the award as 
such, observed that one has to judge whether 
, the amount of the award was so disproportion- 
- ately high to make it per se bad onthe facts and 
circumstances of a parucular case In this 
connection, we have to keep 1n mind that we 
are concerned with a sttuation where the arbi- 
trator need not give any reason and that even if 
he commits a mistake either ın law 1n fact in 
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determining the matter referred to him, where 
such mistake does not appear on the face of the 
' award, the same could not be assailed The 
arbitrator, ın the case of a reference to him in 
pursuance of an arbitration agreement between 
the parties, being a person chosen by parties I$ 
constituted as thesaleand final Judge ofall the 
questions and the parties bind themselves as a 
rule to accept the award as final and conclu- 
sive Theaward could beinterfered with only in 
limited circumstances as provided under Sec 16 
and30 ofthe Arbitration Act In thissituation, 
we have to test the award with circumspection 
Even with all this hmitations, on the powers of 
the Court and probably because of these lımı- 
. tations, we have to hold that if the amount 
awarded was disproportionately high having 
regard to the original claim made and the 
totality of the circumstances 1t would certainly 
be a case where the arbitrator could be said to 
have not applied his mind amounting to lega! 
misconduct " 
21. In M/s Alopi Parshad and Sons Lid v The 
Union of India, A I R. 1960 SC 588 (1960)2 S C R. 
793, 1t has been pointed out by the Supreme 
Court E 
* An arbitration award maybe set aside on the 
ground of an error on the face of 1t when the 
reasons given for the decision, either in the 
award or in any document incorporated with it, 
are based upon a legal proposition which 1s 
-erroneous But where a specific question is 
referred, the award is not liable to be set aside 
on the ground of an error on the face of the 
award even if the answer to the question 
involves an erroneous decision on a point of 
law” 3 
_ 22. The Supreme Court ın a Constitution Bench 
Judgment in Rapur Development Authority v 
Chokhamal Contacıos, AIR 1990 SC 1426, 
however, has said 
“An award passed under the Arbitration Actis- 
not liable to be remitted or set aside merely on 
the ground that no reasons have been given ın 
itssupport except where the arbitration agree- 
ment or the deed of submission or an order 
made by the Court such as the one under 
Sec 20 or Sec 21 or Sec 34 of the Act or the 
statute governing the arbitration requires that 
the arbitrator or the umpire should give 
reasons for the award” 


1) 
The Supreme Courtın the above case took notice 
of the contention that 1n the decisions pertaining 
to Admınıstratıve-Law, the Supreme Court ın 
somecases has observed that the giving of reasons 
ın an administrative decision 1s a rule of natural 
justice by an extension of the prevailing rule It 
would be in the interest of the world of commerce 
that the said rule ıs confined to the area of Admin- 
istrative Law The Supreme Court has added 
“We do appreciate the contention urged on ^ 
behalfofthe parties who contend thatitshould 
be made obligatory on the part of the arbitra- 
tor to give reasons for the award, that there 1s 
- nojustification to leave the small area covered 
by the law of arbitration out ofthe general rule 
that the decision of every judicial and quasi- 
judicial body should be supported by reasons 
But at thesame time, ıt has to be borne ın mind 
that what applies generally to settlement of 
disputes by authorities governed by public law 
need not be extended to all cases arising under 
private law such as those arising under the law 
of arbitration which is intended for settlement 
of private disputes As stated elsewhere ın the 
course of this judgment if the parties to the 
dispute feel that reasons should be given by the 
arbitrators for the awards it 1s within their 
power to insist upon such reasons being given - 
at the time when they enter into arbitration 
agreement or sign the deed of submission It is 
significant that though nearlya decadeago the 
Indian Law Commission submitted its report 
on the law of arbitration specifically mention- 
ıng therein that there was no necessity to amend 
the law of arbitration requiring the arbitrators 
to give reasons. Parliament has not chosen to 
take any step ın the direction of the amend- 
ment of the law of arbitration Even after the 
passing of the English Arbitration Act, 1979, 
unless a Court requires the arbitrator to give 
reasons for the award (vide Sub-secs (5) and 
(6) of Sec 1 of the English Arbitration Act, 
(1979), an award is not liable to be set aside 
merely on the ground that no reasons have 
been given ın support of ıt ” 
23. Some High Courts have also gone into the 
issue Of this kind Three decisions in Union of 
Indiav Mis Ajit Mehta and Associates, A I R 1990 
Bom 45, State of Kerala v Joseph Anchilose, 
AIR 1990 Ker 101 and State v Mis Associated 
Engineering Enterprises, Hyderabad, AIR 1990 
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AP 294, have been brought to our notice. The 

Bombay High Court in Union of India v M/s Ajit 

Mehta and Associates, AIR 1990 Bom 45, has 

observed 
“The appellant’s next contention in this behalf 
1s also well-merited In all these cases, the arbı- 
trators have purported to grant claim under 
Clauses 7, 11, 63 and 67 and in two cases also 
under Clause 10 Clause 7 relates to deviations 
m the contract work. Clause 11 relates to damá, ges 
onaccount ofdelays in construction and exten- 
sions ın time for completing the work Clause 
63 relates to reimbursement on account of 
variations 1n prices and wages (to which we 
have already referred earlier), and Clause 67 
relates to withholdingof payments on account 
of the dues from the Contractor under other 
contracts All these clauses (under which the 
arbitrators have purported to award the claims ` 
ofthe firm) lay down the mode and manner of 
makang the claims under them and the condi- 
tions on whıch and the extent to which such 
claims can be granted The arbitrators admıt- 
tedly did not have even a copy of the contract 
before them Hence, itis difficult to know how 
the arbitrators have come to the conclusion 
that the firm had satisfied the terms of the said 
clauses It may further be pointed out that the 
claim under Clause 11 which appears to be a 
major claim ın each case ıs ın the nature of 
damages including damages for delays in work 
Admıttediy, none of these clarms were made in 
the final bill In fact, the final bills weresubmit- 
ted unconditionally Clause 11(c) of the Con- 
tract, among other things, states in categorical 
terms, as follows “No claim in respect of 
compensation or otherwise, arising, as a result 
of extensions granted under Conditions (A) 
and (B) aboveshall be admitted ” When there- 
fore there was a specific prohibition against 
entertainment of such claim in the contract, it 
was certainly not open for the arbitrators to 
grant the same and yet the arbitrators have 
proceeded to grant the claims " 

In State of Kerala v Joseph Anchilose, A I R 1990 

Ker 101, 1t has been observed . 
“A large number of recent decisions however 
have had occasion to consider the gross abuse 
of the arbitral process because of the advan- 
tage not to give reasons and the limitation on 
the powers of Courts to interfere with. the 
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awards Fanciful claims for enhancement of 
the above agreed rates had come up for par- 
ticular notice in Alopt Prasad AIR 19608 C 
588, and Continental Construction Company, 
AIR 1988S.C 1166 Awardof amounts farın 
excess of the agreed rates and in contravention 
of the specific terms of the contract was 
noticed by this Court ına series of recent deci- 
sions. We need refer only to FCI v Pratap 
Transport Company, (1987)1 KL T 366, State 
of Kerala v. Raveendianathan, (1987)1 KLT 
604, State of Kerala v Paulose, (1987)1 KL T 
761, State of Kerala v Paulose, (1988)1 K.L T 
541 On a reference to decided cases we find 
that widespread abuse of arbitral processes 
have come up for notice before the various 
High Courts One of us (Sivaraman Naır) had 
Occasion to advert to these tendencies 1n the 
concurring opinion in M.F A.No 650 of 1980 
The provocation for reference of the question 
whether arbitrators should be obliged to state 
reasons in their awards to a larger bench of the 
Supreme Court seems to be the need feltan 
some-quarters to hold the arbitrators ın rein” 
The same trend of reasoning was adopted by 
the Supreme Court of India ın the Continental 
Construction Company Ltd. v State of MP, 
(1988)3 SCC 82 AIR 1988 SC 1166 and 
Food Corporation v Great Eastern Shipping 
Co, Lid, AIR 1988S C 1198 " 
Thus approaching the case, the Kerala High Court 
in State v. Joseph, AIR 1990 Ker 101, found on 
merits that the Arbıtrator considered the claim 
for additional conveyance charges etc , which were 
not available for arbitration and concluded 
“We do not propose to go into the other details 
of the case of the appellants since it 1s not 
necessary for usto doso Weare ofthe opinion 
that the Arbitrator and the Court below were 
wrong in assuming that the Arbitrator had 


Jurisdiction notwithstanding the preliminary _ 


objections which the appellants validly raised 
We are also of the opinion that these prelimi- 
nary points involved propositions of law The 
Arbitrator arrogated jurisdiction to proceed 
further with the disputes only on the basis of a 
wrong determination We hold further that 
those propositions of law were incidental to 
the assumption of jurisdiction and the deter- 
mination by the Arbitrator We should neces- 
sarily hold that the wrong determination on 
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1ncidental propositions of law which was the 
basis of assumption of Jurisdiction and the 
decision of the Arbıtrator. were illegalities 
apparent on the face of the award." 
The Andhra Pradesh High Court in State v M/s 
Associated Enginee ing Enterprises, Hyderabad, AI R. 
1990 A P 294, was dealing with a case in which a 
specific item of claim was separately claimed and 
1t was noticed that the Arbitrator decided such of 


‘the claims which were beyond the terms of arbitra- 


tion The Court accordingly found that the Arbi- 
trator exceeded his jurisdiction However, the Court 
said 
“We, are, therefore, of the opinion that the 
decisions relied upon by Mr Ramachandra 
Reddy do not lay down the proposition that 
where an award is questioned on the ground 
that the arbitrator had no jurisdiction to enter- 
tain a claim by virtue of the terms of the con- 
tract, the Court is precluded from looking to 
the terms of the contract. On the contrary, 
such power 1s expressly recognized in one of 
the decisions cited, viz, Sudarsan Trading 
Company v The Government of Kerala, AIR 
1989S C 890 1989 Scale. 395 Further, as held 
by the Supreme Court ın Continental Con- 
struction Company Lid. v State of M P, (1988)3 
SCC 82 AIR 1988 SC 1166, where the 
agreement bars a particular claim, the arbitra- 
tor has no jurisdiction to award any amount 
towards such a claim, and that any such award 
would be incompetent and void " 
Having thus noticed the law ön the subject, we 
proceed to see whether any specific question of 
law was referred to the Arbitrators by the parties 
to the proceedings or under the orders of the 
Court or not The learned counsel for the appel- 
lant has contended that the Court by its order in 
O P No 304 of 1979, acknowledged that the ques- 
tion as to the arbıtrabılıty of some of the items in 
dispute had to be decided by the Arbitrator with- 
out specific reference to challenge the award on 
those questions 
Learned counsel for the first respondent has 
maintained that the Court only recognised the 
right to challenge any award on the ground of any 
error of law apparent on the face of the award. In 
the order, the learned Judge stated 
“Now that the petitioner-Board has come for- 
ward with this request, 1t 1s considered that the 
first respondent could agree to what has been 
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proposed for an amicable settlement of the 
disputes ” 
"Counsel appearing for the first respondent 
would still plead that the conditions ımposed, 
_ would take away effective disposal of the dis- 
putes by the Arbitrators But on the face of 
three conditions, it will be noticed that so far as 
the first condition 1s concerned, undoubtedly 
ın respect of disputes raised 1f found to be 
outside Arbitration clause, a parucipantin the 
Arbitration proceedings would be entitled to 
raise such an objection and thereafter partici- 
pate in the proceedings reserving the right to 
challenge the same, if any need arises at a later 
stage in a Court of law " and 
"Ifthe petitioner had come forward to raise a 
dispute and if it 15 outside the scope of Clause 
50, the first respondent itself would come for- 
a ward with such a reservation. It is not as if all 
disputes would come within the scope of Clause 
50 and only those that would come within the 
ambit of Clause 50alone can be decided by the 
Arbitrators when such is the clear position on 
this aspect, enabling the petitioner-Board to 
raise an objection regarding disputes which 
may not come within the scope ef clause 50 1s 
not a concession, but a recognition of a right, 
which 1s available not only to the petitioner- 
Board butalso the first respondentin theevent 
ofthe Board raising any dispute as against ıt 
Therefore, the first stipulation is dependent 
upon the Arbitrators deciding as to whether a 
particular dispute would come within the scope 
of Sec 50 or not and only if they consider that 
it falls within the scope of arbitration clause, 
they would have the jurisdiction to decide the 
same In the event of the Arbitrators holding 
that any particular dispute is outside the arbi- 
tration clause, 1t 15 notas if the first respondent 
1s deprived of remedies by agitating the same in 
Courts” 
“As for the second condition, 1t 1s part of what 
has been already dealt with under condition 
No land, therefore, there can be no objection 
to the Board being allowed to raise such an 
objection, and after recording the same, to 
participate ın the proceedings ın the event of 
the Arbitrators holding that the objection 1s 
unsustainable After the award 1s made, as the 
petitioner-Board has already reserved its right, 
ıtwould enable the Board to raise this point, in 
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the event of any need arising for setting aside 
the award in Court ” 
As for the'third condition, the counscl for the 
firstrespondent would contend that there is no 
need forsuchacondition when the Arbitration 
Actitself provides forsuch a relief He would 
state that it has been stipulated in ignorance of 
the provisions of the Act There 1s consider- 
able force in this submission because partici- 
pation in an arbitration proceeding has never 
been heldas to take away the right ofa party to 
challenge the award in Court to which 1t i$ 
contemplated under the Act " 
24. We have referred to this to knowshe position 
that obtained when parties reached the Arbitra- 
tors and the Arbitrators proceeded to decide the 
dispute Had there been a challenge that the matter 
was entirely outside the jurisdicuon of the Arbi- 
trators, the position would have been slightly diff- 
erent The challenge, however, was that some of 
the matters decided by the Arbitrators were 
beyond the scope of the arbitration clause. If we 
proceed from a moment by accepting the contcn- 
uon that some of the items of the claim of the Ist 
respondent-contractor were beyond the scope of 
arbitration, we must take notice ofthe fact that the 
Board reserved its right to raise such objections 
before the Arbıtrator, and as contended, ıt had 
raised such objections particularly with respect to 
the rate Thus, although not satisfied with the 
order aforequoted, it ıs clear, the Board wanted a 
specificquestion of lawn this regard to be decided 
by the Arbitrators and the parties were in dispute 
before the Arbitrators on such questions It can- 
not be contended in view of the clear authority of 
theSupreme Court that while deciding even such 
a question, the Arbitrator was required to give 
reasons Had reasons been stated, 11 would have 
been easier for the court to know whether the 
objection raised on behalf of the Board was sus- 
tained or rejected by the Arbıtrators Since no 
reason has been assigned, it 1s difficult to know 
whether all orsome of the objections by the Board 
were sustained or rejected But this much is clear, 
namely, that ali the claims of the contractor were 
not accepted by the Arbitrators and that i$ why as 
against the claim of Rs 2,10,00,000 an award has 
been made tothe tune of Rs 70,83,793 only Inour 
effort to find out why there has been such a gross 
imbalance in the claim of the contractor and the 
award in the sense that the contractor’s claims 
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were mostly outside the scope of the arbitration 
clause, we have found that such items, which 
according to the Board also were within the arbr- 
tration clause only, have been disallowed The 
learned trial Judge has a word on this aspect ofthe 
case He has stated : 
"At this stage 1t will be proper to refer to the 
arbitration clause ın the agreement in our case 
Thesaid clause viz , clause 50 has not excluded 
any of the dispute between the parties and ıt 
has been widely worded that if at any ume any 
question, dispute or difference whatsocver shall 
arise between the purchaser or the Engineer 
and the other party upon or 1n relation to or in 
connection with the contract, either party may 
forthwith give. to the other notice in writing 
It has also to be pointed out that in the same 
clause 50 it has been mentioned that the work 
under the contract, shall 1f reasonably pos- 
sible, continue during the arbitration proceed- 
ings and no payments due or payable by the 
purchaser shall be withheld on account of 
such proceedings Having regard to the wide 
amplitude of the said arbitration clause the 
contention put forth on behalf of the Board 
that the claims put forward by the contractor 
were not arbitrable or outside the scope of 
arbitration clause cannot at all be upheld It 
cannot also be stated that the umpire had 
decided the dispute out of the contract and 
without jurisdiction ” 
25. From the facts of this case what clearly emerges 
1s that, 
(1) The award 1s unassailable on the ground 
that no reason has been assigned 
(2) The appellant-Board chose to raise ques- 
tions of arbitrability with respect to certain 
items of claim of the 1st respondent-contrac- 
tor before the Arbitrators and thus submitted 
to the jurisdiction of the Arbitrators The 
Arbitrators thus got Jurisdiction to go into all 
such disputes 
(3) The very fact that all thé claims of the first 
respondent-contractor were not allowed by 
the Arbitrators goes to show that objections as 
to the arbitrability as well as admıssıbılıty of 
the claim with respect to several items raised 
on behalf of the appellant-Board were sus- 
tained by the Arbitrators 
(4) It ıs not possible to accept that but for the 
assumption of an erronéous jurisdiction, the 
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Arbitrators would not have awarded the amount 
of Rs70,83,793 as against the claim of 
Rs 2,10,00,000 
26. Learned counsel for the appellant made some 
attempts to persuade us to accept his contention 
that the Arbitrators did not look into any of the 
evidence or the documents which the Board pro- 
duced before them He contended that since the 
Arbitrator did not look into the documents and 
mention about them in the award, the presump- 
tion would be, as held by the Supreme Court, that 
the award is bad and it must be set aside We find 
however that the Arbitrator has taken Into consid- 
eration the evidence adduced on behalf of the 
parties and he has stated so 1n the award Why he 
accepted a particular evidence and why he 
rejected the other has, however, not been stated by 
him That would have been preferable particularly 
in view of the trend of the day noticed by several! 
High Courts and the Supreme Court even in 
respect ofsuch private disputes Weare, however, 
bound by the Constitution Bench Judgment ofthe 
Supreme Court in which ıt has been clearly stated 
that all that the Court can see is whether any 
condition enumerated ın Secs 30 and 33 of the 
Arbitration Aci existed for interference with the 
award or not or in other words whether there has 
bcen any misconduct, legal or otherwise Ör any 
er orapparent on the face of theaward Since we 
are of the opinion that there 1s no error apparent 
on the face of the award, we do not propose to 
interfere with the award 
27. The learned trial Judge has taken notice of the 
relevant principles of law and the facts He has 
reached a reasonable conclusion. Nothing has 
been shown to us to come to a contrary conclu- 
sion Had there beenvany error of law or any 
-unreasonableness 1n the order of the learned trial 
Judge, that would have warranted interference 
We do not find any such error in the order of the 
learned trial Judge There is no merit ın the 
- appeals The appeals are accordingly dismissed 
No costs 
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IN THE HIGH COURTOFJUDICATURE AT 
MADRAS. 


Present:- Somasundaram, J 


C R P No 3220 of 1984 231d August, 1991 
Rajagopal Vandaiyar and Sons and another 
Petitioners 


v 
D.Joseph Nadar (died) and others | Respondents 


(A) Tamil Nadu Buildings (Lease and Rent Con- 
nol) Act (XVIII of 1960), Secs 2(2)(a) and (b) and 
"14 (1) - Premises letouttotenant compiisingofthiee 
shops, site on which previous tenant had put up 
some asbestos Sheet sheds and vacant land - Lease 
whether of buildings - Petition for eviction under 
Sec 14(1), if maintainable in respect of such piem- 
1SeS 
(B) Tamil Nadu Buildings (Lease and Rent Con- 
tol) Act (XVIII of 1960), Sec 14(1)(b) - Finding of 
Rent Connolle that petitioner’s 1equnement of 
building for demolition and reconstruction was 
bona fide - Finding not challenged before appellate 
authority - That plea, held, cannot be raised in 
revision 
Held - The inclusion of hut ın the definition and 
other indication ın Sub-clauses (a) and (b) of 
Sec 2(2) ofthe Act point to the fact that the words 
‘building’ 1s used to denote a structure of the 
nature of a house intended for human habitation 
or for using it for non-residential purpose such as 
carrying onbusiness Henceifthe definitionof the 
‘pbuilding’ 1s taken along with the purpose of the 


Act, iL includes not only a building buteven a part , 


of it. A building consists of not only the supe 

structure butalsothesıteon which thesuperstr c-^ 
turestands IftherauoofthedecisionsinJ W hanı 
v Chidambaram Chettia, AIR 1953 Mad 650 
and Salay Md Saitv J M S Chanty, (1969)1 ML J 
16(S C ), isapplied to the facts ofthe presentcase, 
there is no difficulty in holding that what was let 
out by the petitioner to the respondents 1s a build- 
ing within the meaning of Sec 2(2) of the Act 
From the lease deed it 1s clear that the subject 
matter of the tenancy in this case comprises of (a) 
three shops (b) the site on which the previous 
tenant put up some asbestos sheet sheds and (c) 
the vacant land As the subject matter of the 
tenancy under the deed includes three shops anâ 
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vacant sıte, ıt has to be held that what was let out 
by the petitioner to the respondents is a building 
within the meaning of Sec 2(2) of the Act The 
lease 1n favour of the respondents docs not cease 
to bea lease ofthe building merely because some 
asbestos sheet sheds put up ın a portion of the 
vacantsite by the previous tenant were purchased 
by the second respondent particularly when he 
had agreed under the lease deed to remove the 
shed at the end of the tenancy Therefore, it has to 
be held that what was let out by the petitioner to 
the respondents 1s a building within the meaning 
ofSec 2(2) of the Act and the petition for eviction 
filed under Sec 14(1)(b) of the Act 1s maintain- 
able [Paa 5] 
In the present case, the respondents raised a plea 
before the Rent Controller that the petitioner's 
requirement of the petition mentioned building 
fordemolition and reconstruction is not bona fide 
‘Both the parties let in evidence with regard to that 
plea The Rent Controller, rendered a finding that 
the petitioner’s requirement of the petition men- 
uoned building for demolition and reconstruction 
1s bona fide That finding of the Rent Controller is 
a finding on a question of fact based on evidence 
Admittedly the respondents have not challenged 
the correctness of the above finding of the Rent 
Controllet before the Appellate Authority The 
only point urged by the counsel for tenant before 
the Appellate Authority was that the petition for 
eviction filed before the Rent Controller under 
the provisions of the Act is not maintainable In 
these circumstances 1s cannot be said that such 
plea viz ; the landlord's requirement of the peti- 
uon mentoned building for demolition. and 
reconstruction is not bona fide raised before the 
Rent Controller by the tenant but abandoned 
before the Appellate Authority pertains to a pure 
question Of law Taking into consideration the 
above facts and circumstances, it has to be held 
that the respondents are not entitled to raise the 
same plea in this revision [Para 6] 
Cases referred to: 
JH hanıv Chidambaram Chettiar, (1952)2M LJ 
221 AIR 1953 Mad 650, Salay Md Sau v 
JM S Chaity, (1969)1 MLJ 16 (SC), POn & 
Sons (P) Lid v Mis Associated Publishers (Ma- 
dias) Lid , (1990)2L W 547 (1990)2M LJ (SC) 
12, Ganesh Ram v Ramlakhan Devi, AIR 1981 
Pat 36 (F,B ), Comnussioner of Taxes y Golak 
Nath Kakat, AIR 71979 Gauhan 10, Gauri 
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Shanka v Hindustan Trust Ltd, AIR 1972S€ 
2091, Ganı Pala v. M T Khat, AIR 19601 & K. 
35, Ganesh Ram v Ram Lakhan Devt AI R 1981 
Pat 36 (F.B ), Commıssıoner of Taxation v Golak 
Nath, A I R. 1979 Gau 10, Gaurı Shankar v. Hin- 
dustan Trust Lid, AIR 1972 S C 2091, State of 
Rajathan v Kalyan Singh, AIR 1971 SC 2018, 
Sıvaprakasam v Munuswamy Naicker, (1982)2 
MLJ 109, Hambudı Anandan v Govindan, (1981)1 
MLJ 250, S A Appal Raja v Common Fund of 
S M C of Poopal Rajapatti, (1982)1 ML J 318 
Petition under Sec 25 of the Tamil Nadu Build- 
ings (Lease and Rent Control) Act (XVIII of 1960 
as amended by Act XXIII of 1973) and Act 1 of 
1980 praying the High Court to revise the Order of 
the Court of the Appellate Authority (Subordi- 
nate Judge), Mayıladuthuraı, dated 23 6 1984 and 
made in R C A No 4 of 1983 (R C O P No 51 of 
1981 on the file of the Rent Controller (District. 
Munsif) Mayıladuthuraı) 
The Court delivered the following 
JUDGMENT - The respondents in R COP No51 
of19810nthe fileofthe Rent Controller (District 
Munsif), Mayıladuthuraı are the petitioners ın 
this CRP The petitioner in the said R COP 1s 
the respondent ın this CR P For the sake of 
convenience the parties are referred to as per the 
nomenclature given to them in the R COP 
2. The petitioner filed R C O P No 51 of 1981 
against. the respondents for eviction under 
Sec 14(1)(b) ofthe Tamil Nadu Buildings (Lease 
and Rent Control) Act (XVIII of 1960), here- 
1nafter called the Act The case of the petitioner is 
as follows The petitioner is the owner of the 
petition mentioned property consisting of three 
shops with vacant site situated ın Road No II, 
Cusba Mayavaram One Tirunavukkarasu was a 
tenantofthe property under the petitioner and he 
was having a service,station ın the petrtion men- 
tioried premises The said Tirunavukkarasu had 
put up some asbestos sheet sheds and compound 
walls for the purpose of his business The respon- 
dents purchased the business and the asbestos 
sheet sheds etc, for continuing to do the same 
"business from the said Tirunavukkarasu The 
respondents also entered into a tenancy agree- 
ment with thé petitioner on 25 11 1976 and exe- 
cuted a'registered rent deed on that date As 
per the rent deed dated 25 11 1976 the respon- 
dents agreed to remove at his cost the asbestos 


sheet sheds and compound walls put up by - 
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Tırunavukkarasu at the end of the tenancy The 
shop buildings in the petition mentioned property 
have become old and they have to be demolished 
forreconstructinga fresh buildingon the site after 
demolishingtheshops The petitioner has applied 
for licence to the Municipality for putting up a 
building in the petition mentioned property after 
demolishing the exisung shops 

3. The respondents resisted the application con- 
tending as follows The lease in favour of the 
respondents ıs a composite oneand, therefore, the 
provisions ofthe Act will not apply to the transac- 
tion and the petition for evicuon filed before the 
Rent Controller is not maintainable The prem- 
ıses was originally given on long lease to one Sri 
G Nataraja lyer in or about 1956 for the purpose 
of running an automobile business and service 
Station in the petition mentioned property At 
that time there were only three small shops occu- 
pying an extent of about 350 sq ft ‘The original 
tenant Nataraja lyer put up for the purpose of his 
business ramps, temporary structures etc , on the 
vacant sites of the petition mentioned property 
Subsequently the said Nataraja Iyer assigned his 
lease and also the business in favour of one Tirun- 
avukkarasu ın 1966 The said Tirunavukkarasu 
put up pacca asbestos sheet sheds and a compound 
wallforthe purposeofhisbusiness Thereafter the 
said Tirunavukkarasu sold his business and the 
asbestos sheet sheds put up by him in the petition 
mentioned property to the respondents on 
2511 1976 Onthesameday the respondents have 
entered into a tenancy agreement with the peti- 
toner ın respect of the petition mentioned prop- 
erty The application filed by the petitioner for 
eviction on the ground that the petitioner’s 
requirement of the petition mentioned building. 
for demolition and reconstruction 1$ not bona fide 
as the shop buildings concerned in the lease are in 
good conditión and they do not require demoli- 
uon for reconstruction 

4. The Rent Controller, on the basis of the evi- 
denceon record, found that what was let out by the 
petitioner to the respondents under the lease deed 
dated 25 11 1976 marked as Ex A-1 in this case 
was three shops and vacant site and the petition 
for eviction filed under the provisions of the Act 1s 
maintainable The Rent Controller further found 
on the basis of the evidence that the shops are old 
and the petitioner’s requirement of the petition 
mentioned property for demolishing the existing 
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news item relates to the proposal for setting up a 
Titanium-Di-Oxide and that is not in any way 
connected with the proposed Zirconium and Tita- 
nium Sponge Plant. Consequently, that submis- 
sion 1s not sustainable. That apart, the learned 
Advocate General further pointed out that the 
news item published in the newspaper 1s only a 
secondary evidence and if there is any evidence 
with reference to the facts set out therein, the news 
1tem should be taken as supporting material and 
however 1t has no evidenciary value as settled by 
the Supreme Court in S.M. Balakrishna v George 
Fernandez and others etc, A.I R. 1969 S.C. 1201 

Thelearned Advocate General further contended 
that various factors have been taken into account 
for the purpose of establishing the Zirconium and 
Titanium Sponge Plant Project in the lands sought 
to be acquired and the details have been set out in 
detailin paragraphs 3 to 11 ofthe counter affidavit 
filed in the above writ petitions. The learned 
Advocate General further contended that para- 
graphs 3 to 11 of the counter affidavit disclose the 
real urgency and consequently, it cannot be said 
that there wasa total non-application ofthe mind. 
He also further contended that by reason of the 
aforesaid circumstances, 1t cannot be said that 
there was a long delay from February, 1989 to 
September, 1989 as contended by the learned 
counsel for the writ petitioners The learned 
Advocate General further contended that 
specification of Secs 17(1) and (4) of the Act in 
the notification published under Sec.4(1) of the 
Act only enables the Land Acquisition Officer 
to exercise the power at the appropriate time 
by following the procedure prescribed in that 
behalf. In the absence of any inhibition 1n so 
specifying the power under Sec.17(1) and 17(4) of 
the Act the notification under Sec 4(1) of the Act 
cannot be said to be otherwise illegal or contrary 
to the law. 

7. The learned Advocate General further con- 
tended that the acquisition is for the purpose of 
establishing of a new Zirconium and Titanium 
Sponge Plant at the cost of Rs 240 crores in an 
area of more than 459.7200 hectares. When 
acquisition proceedings were initiated for the pur- 
pose ofestablishment of the plantas aforesaid, the 
acquisition relates to composite purpose, namely, 
not only for the purpose of establishment of the 
plant, but also for the purpose of providing hous- 
ing and other facilities which are required for the 
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purpose ofaccommodation technocrats and other 
research persons and for that purpose the con- 
struction of housing quarters also was considered 
urgent. i 
8. Considering the rival contentions put forward 
by the learned counsel appearing on behalf ofboth 
sides, it 1s not in dispute that the Government 
initiated proceedings for acquisition of the prop- 
erties for the purpose of establishment of the 
Zirconium and Titanium Sponge Plant in an area 
of 459.72.00 hectares at the cost of 240 crores The 
reasons set Out for invocation of the urgency as 
contained in paragraphs 4 to 10 are extracted as 
follows: j : 
"(4)Isubmitthat the Government of India has 
given highest priority for generation of elec- 
tricity for boosting industrial production and 
overall development of the country. The 
Department of Atomic Energy has, therefore, 
set up a strategy for constructing a series of 
Nuclear Power Stations’ during the next 10 
years for achieving 10,000 MWe of Power 
Production, as approved by the Government 
of India. In this connection, the Department of 
Atomic Energy has proposed to set up a New 
Zirconium Sponge Project for the production 
of Zirconium metal, which is required for con- 
struction of New Nuclear Power Stations and 
also for manufacture of fuel required, for their 
operation. Thus, this project is directly con- 
nected with the generation of electrical 
energy, which 1s required for the over-all devel- 
opment of the country Simultaneously, the 
Defence Research and Development Organi- 
sation (DRDO) had envisaged the setting up 
of the Titanium Sponge Project for the pro- 
duction of Titanıum metal which 1s required 
for the manufacturing of condensers and heat 
exchangers for all the thermal and nuclear 
power stations and which is also required for 
the high technology areas like Space. Aero- 
nautics, Petro-chemical etc. 'The technology 
for the development of these two metals has 
been developed indigenously by the res- 
pective Central Government organisations. 
Indiais one ofthe few countriesin theworld to 
develop this technology." : 
(5) I-submit that the Defence Research and 
Development Organisation authorised the 
Department of Atomic Energy to identify a 
suitable site for its selection committee 
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consisting ofspecialists including Senior Envi- 
ronmental Scientists from the constituent units 
ofDepartment of Atomic Energy and Defence 
Research and Development Organisation was 
constituted for this purpose. The Committee 
evaluated totally 21 sites in four States viz., 
Andhra Pradesh, Orissa, Kerala and Tamil 
Nadu with the assistance of the respective State 
Governments After preliminary evaluation, 
the committee physically inspected 9 (nine) 
sites in the above States and evaluated them, 
taking into account, among various factors, 
the availability of raw materials, chemicals, 
water, power, land facilities for effluent dis- 
posal, environmentalaspects, engineering and 
transport infrastructure, skilled manpower etc, 
and then identified three sites viz., (1) one ın 
Tamil Nadu, (2) one in Andhra Pradesh, and 
(3) One in Orissa. As regards these threesites, 
the committee again worked out the related 
criteria for selection, such as site related capi- 
tal and variable costs, environmental aspects 
and other socio-economic factors such as land, 
water power and skilled manpower etc., Based 
on the above, the merits order was drawn and 
the site of Palayakayal village, Srivaikuntam 
Taluk, Chidambaranar District, Tamil Nadu 
was found to be the most meritorious site for 
the above two projects and placed first in the 
merit list. 7 

(6) I further submit that as the next step, the 
three sites were again inspected and detailed 
evaluation was carried out by a High Level 
Committee of Government of India, viz, the 
Sub-commuttee of the Nuclear Fuel Complex 
Board, and this committee after taking into 
account various stratégic factors and techno 
and socio-economic aspects unanimously 
concluded that the site of Palayakayal Village 
1n Tamil Nadu would be the most suitable site 
forsetting up the New Zirconium Sponge Project 
and the Titanium sponge Project. The recom- 
mendation of the above sub-committee was 
subsequently approved by the Nuclear, Fuel 
Complex Board, the Department of Atomic 
Energy and the Atomic Energy Commission. 
Accordingly, a request was made to the Tamil 
Nadu State Government by the Department of 
Atomic Energy on 25.7.1989 to acquire the 
lands identified both for the industrial plant 
and Housing at the Palayakayal village 
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invoking the urgency provisions of Sec.17 of 
the Land Acquisition Act, 1894 (Act 1 of 1894) 
(hereinafter called the Act). The Government 
of India informed that the project was required 
to be commissioned very early on atime bound 
basis They wanted that immediate action to 
acquire the lands under urgency provisions of 
the Land Acquisition Act be taken. 

(7) It 1s respectfully submitted that the esti- 
mated total capital outlay for the Project 1s 
about Rs.250 crores. The Project 1s required to 
be completed and commissioned latest by the 
end of 1992 for meeting the schedule of con- 
struction of various Nuclear power stations in 
our country If there 1s any delay in the con- 
struction of this Project, the construction of 
the power stations in turn will get delayed 
seriously and this will result 1n deleterious 
consequences to the national interest. The 
physical construction ofthese two projects will 
takeabout 36 months from the date the land is 
made available. With a view to expedite the 
construction of these projects, the Govern- 
ment of India has already given an advarice 
sanction of Rs.7 crores for meeting the pre- 
lımınary expenditure for commencement of 
these projects, such as those connected with: 

(a) Acquisition of land; 

(b) Infrastructural development suchas Power 
supply and approach roads; 

(c) Environmental studies; and 

(d) Design Engineering with respect to the 
Project etc. 


Further, the Cabinet Committee of Economic. 


Affairs (of the Government of India) has also 
recently approved the setting up of the Titanium 
Sponge Project by the Department of Atomic 
Energy (in co-ordination with Defence Research 
Development Organisation and Dom) with an 
estimated outlay of Rs.74 trores during the 8th 
Five Year Plan, along with capital subsidies such 
as exemption of Customs and Excise & Duties for 
strategic reasons : 
9. It ıs submitted that towards the execution of 
these projects, the following steps have already 
been taken: - i 
(a) The detailed project reports have already 
been prepared and approved by the Govern- 
ment of India; 
(b) The first respondent (State Government) 
has already agreed to supply the required 
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quantity of water and power; 

(c) The Tamil Nadu Water and Drainage Board 
has already carried out preliminary engineer- 
ing studies at the site and currently initiated 
actions for installing pipeline for the supply of 
water for which payment has been made; 

(d) with respect to environmental clearance, 
the Tamil Nadu State Environment Commit- 
tee and the Atomic Energy Regulatory Board 
have already approved the site and accorded 
necessary clearances. As per the regulations of 
the Department of Environment and Forests, 
Government of India, detailed environmental 
monitoring Studies have been carried out by 
the consultant at Palayakayal site and the 
ETA/EMP reports have been scrutinised by 
the Department of Environment and their 


SI. W.P.No. Name of the 
No. with stay petitioner 
date 


clearance is expected shortly. 

(e) Other related agencies such as the Central 
Fisheries Research Institute and the National 
Institute of Oceanography and Ground Water 
Cell have also completed their environmental 
studies; 

(f) The Tamil Nadu Electricity Board has 
already initiated action for installation of power 
at site, for which advance payments have been 
made. 


10. It is submitted that an extent of 459.72.0 hec- 
tares is proposed to be acquired for the project 
covered by five different notifications under the 
Land Acquisition Act, 1894: 


Particulars regarding extent of lands covered 
in the writ petitions are given below: 


Extent of G.O.Ms.No. and date 


land invol- 


ved (Hect- 


ares) 


i 


1 


3798/90 Thiru Paularj 

30.3.90 - Nadar and 8 
others 

4922/90 Thiru Paulraj 
Nadar and 8 
others 

2707/90 Tmt.D.Gnanabai 

14.3.90 

3128/90 Tmt.A.Petchi- 
ammal 

3787/90 Thiru 
R.Karthıgai- 
rajan 

3788/90 Thiru 
S.Asupath 

4308/90 Thiru 
P.Selvaraj 
Nadar 
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2-32-5 G.O.Ms.No.633, 
Industries (MIA 2) 

Dept., dated 12.9.1989 
(91.94.8 hectares). 
G.O.Ms.833, Industries 
(MIA.2) Dept., dated 
12.9.1989 (1994.0 hecs.) 
G.O.Ms.740, Industries 
(MIA.2) Dept., dated 
18.10.1989 (116-86-0 hects.) 
G.O.Ms.No.740,16.3.90 
Industries (MIA.2) Dept., 
dated 18.10.1989 (116.86.0 
hects.) 

G.O.Ms.No.740, 
Industries (MIA.2) 

Dept., dated 28.11.1989 
(12.05.5 hects.) 
G.O.Ms.No.740, 
Industries (MIA.2) Dept., 
dated 18.10.1989 (116.86.0 
hects.) 

G.O.Ms.No.740, 
Industries (MIA.2) 

Dept., dated 18.10.1989 
(116.86.0 hects.) 
G.O.Ms.No.741, Industries 
(MIA.2) Dept., dated 


5-44-3 
3-27-5 


3-28-5 


2-62-5 


48-96-0 


42-89-0 


52-87-0 
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8 4314/90 Thiru 
D.Vijaya- 
Kumar 
9 . 3353/90 Thıru 
" C Dharmaraj 
Nadar 
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18.10.1989 (119.76 0 hects ) 
G.O Ms.No.740, 
Industries (MIA.2) 

Dept., dated 18 10 1989 
(116.86 0 hects.) 

G O Ms No.740, 21 3.90 
Industries (MIA.2) 

Dept , dated 18 10.1989 

o (116 86.0 hects ) 


5-67-5 


27-27-0 





11. It is further submıtted that for the purpose of 
commissioning the project by end of 1992, it 
was decided that steps should be taken by the 
Government of Tamil Nadu to complete the Land 
Acquisition procedures expeditiously and to hand 
over the lands to the Department of Atomic Energy 
in February, 1990. However, due to. above stay 
Orders the land acquisition proceedings have been 
hampered and thus the construction of these projects 
has got considerably delayed. Any further delay in 
the implementation of the projects for want of 
land will adversely affect the construction of the 
Nuclear Power Station for the generation of elec- 
tricity which 1s the highest priority for national 
development. Augmentation of power is vital to 
faster industrial development. This being a core 
sector 1t deserves highest priority atall stages The 
proposed zirconium project ıs aimed at nuclear 
power generation The project authorities have to 
get the lands first in order to commence the other 
_ Stages of project implementation, so that the project 
1s completed according to the schedule. Accord- 
ingly, the Government had to invoke urgency 
provisions of the said Act. Due to prompt action, 
the lands covered by writ petitions and other lands 
covered by the impugned orders were taken 
possession on 31.3.1990 and handed over to the 
4th respondents viz, the Department of Atomic 
Energy on 31.3.1990 and 2.4 1990. The depart- 
ment of Atomic Energy has started to remove the 
shrubs and the levelling up of the land. 
12. Having due regard to the averments contained 
in the aforesaid paragraphs, it is manifest that 
there exists real urgency. When the real urgency 
exists, itis not for the court to investigate whether 
the materials on which the government came to 
the conclusion for invocation of the urgency proc- 
ess while acquiring the land, are sufficient. The 
court cannot go into the question of adequacy of 
material or evidence for the purpose of invocation 
of urgency. If the court 1s satisfied with reference 


to the existence of urgency, it 1s sufficient. The 
court cannot investigate whether the materials 
available on record for the purpose of invocation 
of urgency clause are sufficient or not. While so, 
the reasons set out for the purpose ofselecting the 
site as well as for the implementation of the proj- 
ect, etc., diselose that there exists a real urgency 
and that explains the delay between February, 
1989 and September, 1989 and consequently, the 
contentions, raised by the learned counsel in this 
behalf are not sustainable ın law. 

13. With reference to the contention of the learned 
counsel for the petitioners that the government 
cannot brook the delay of holding the enquiry 1s 
also not sustainable for the reason that the gov- 
ernment in the instant case have sought to acquire 
about an extent of 459 72.00 acres of land owned 
by several 1ndividuals and if the enquiry as con- 
templated under Sec 5-A of the Act is to be held, 
therespondents have to forward all the objections 
to the requisition department, and to obtain the 
views of the requisition department, and to fur- 
nish the views to the land owners and other per- 
sons interested, and to hold an enquiry and to 
submitareportwhichcannotin the normal course 
be completed 1n a period of three months after 
the notice. Having regard to the phased prog- 
ramme as set out 1n the paragraphs referred to 
herein above, the Government were under real 
urgency to complete the acquisition. within the 
time stipulated therein for the purpose of estab- 
lishment of the plant as per the phased programme 
and consequently, ıt 1s not humanly possible to 
complete the formahties that are required to be 
followed to hold enquiry under Sec 5-A of the Act, 
within a short span of time as contended by the 
learned counsel for the petitioners. The conten- 
tion on behalf of the writ petitioners that the 
government can brook the delay for holding the 
enquiry under Sec 5-A of the Act is not sustain- 
able. The learned counsel for the petitioners 
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commence after the present stoppage of incre- 
ments for 3 years with cumulative effect. 

6. Against this order, the petitioner preferred an 
appeal on 18.5 1990 and the Board dısmıssed the 
appeal on 6.9.1990. In the appeliate order, 1t 1s 
stated that the two charges relating to wrong 
assessment of requirement of pumpsets and lock- 
ıng up of Board's money for the materials were 
proved beyond doubt and that the petitioner was 
sguarely responsible for the procurement of 
pumpsets not required and consequently, it was a 
loss to the Board The Board further held that the 
petitioner has been given every opportunity and 
he has not raised any objection to the procedure 
followed, nor complained anything about the 
reasonable opportunity Holding so, the appeal 
was rejected. The petitioner, as already stated, 
challenges this order. 

7. Mr.V.K.Muthusami, learned counsel appear- 
ing for the petitioner puts in the forefront an 
argument based on Art.14 of the Constitution. 
Learned counsel refers me to the-order passed by 
the disciplinary authority, especially in paragraph 
No.12 of the order of the disciplinary authority 
pitying the Superintending Engineer for not car- 
ing to check up the actual need and forwarding the 
list to the Superintending Engineer and points out 
that the disciplinary authority 1s then aware that 
the Superintending Engineer 1s also responsible 
for the alleged loss to the Board and if it 1s, the 
letting of the Superintending Engineer alone and 
framing charges against the petitioner which are 
vague in nature, 1s arbitrary and offends Art.14 of 
the Constitution. The learned counsel further points 
' out that under Rule 5, certain penalties can be 
inflicted on the Officers for any misconduct speci- 
fied in Regulauon 6 or for good and sufficient 
reason. The learned counsel argues that the charges 
framed against the petitioner cannot be said to be 
a good or a sufficient reason by any reasonable 
person and no conduct adumbrated under Regu- 
lation 6and has been committed by the petitioner. 
Learned counsel further contends that under Rule 
9(b), an oral inquiry has to be held and in that 
inquiry, Oral evidence has to be adduced. 
It 1s also pointed out that the Inquiring Officer 
shall ask m writing the delinquent employee 
immediately after the inquiry is over whether he 
had a reasonable opportunity of presenting his 
case, and that ıf he has any complaint in this 
regard, the Inquiring Officer will inquire ınto the 
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complaint and set right the matter. It is also pointed 
out thatin allcases where an inquiry is conducted, 
sufficient record of evidence and a statement of 
findings and grounds thereof should be kept. 
Learned counsel states that this rule has been 
violated so far as the case on hand 1s concerned. It 
ıs also stated by the learned counsel that the 
respondent should have examined the subordi- 
nate official Mr.Raghavan, who collected the 
materials. It 1s also stated by the learned counsel 
that the Superintending Engineer alone is respon- 
sible for inviting tenders with particulars in 
respect of the power pumpsets to be supplied by 
the indenting dealers and the act of singling out 
the petitioner 1s unjustifiable and discriminatory. 
The learned counsel points out that the order 
1tself shows that the petitioner has been made a 
scape-goat and his superior has been let out. It 15 
also pointed out that ıt 1s nobody's case that any 
misappropriation has been committed by the 
petitioner and after theissue of charge memo, out 
of 17 pumpsets, two were utilised. The learned 
counsel points out that the charges are framed on 
the basis of audit report of the Public Accounts 
Committee and a copy of the report of the Com- 
mitteehas not been supplied to the petitioner and 
1t amounts to violation of principle of natural 
justice. It is also pointed out that theact ofsending 
pumpsets to the Stores Division was fully sub- 
served by the successor of the petitioner, as other- 
wise the pumpsets could have been utilised in 
between 1981 and 1984. It is also pointed out that, 
the disciplinary action has been taken in the year 
1989 when the purchase was made somewhere ın 
1980-81 and the delay in taking the disciplinary 
action has to be taken note of by this Courtand the 
petitioner has been made a vicum for the negli- 
gence of the Board ın allowing to lapse 5 years 
disabling itself from taking any action against the 
Superintending Engineer 

8. Per contra, Mr Saibarath, learned counsel 
appearing for the Board contends that the peti- 
tioner is expected to check the correctness of the 
requirements with reference to the actual need 
furnished by the Assistant Executive Engineer, 
but he merely forwarded the report of the Assis- 
tant Executive Engineer to the Superintending 
Engineer without any scrutiny. It 1s stated that the 
Superintending Engineer cailed for details of the 
power pumps and the petitioner forwarded 
the requirements in September, 1980 without 
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application of mind whether the 17 pumpsets are 
required. It is stated by the learned counsel for the 
Board that the 17 pumpsets remained unutilised 
from the year 1980 and ıt ıs an admitted fact that 
heavy duty pumpsets are not used 1n Coimbatore 
Division for maintenance work It 1s stated that 
the charges are framed on the basis of documen- 
taty evidence especially the audit report for 
1983-84and they are not voguein nature. Accord- 
ing to the learned counsel for the Board, sufficient 
opportunity was given to the petitioner after the 
issue of charge memo and after the inquiry which 
was heid on 9 1 1990 It ıs stated by the learned 
counsel that no one on behalf of the Department 
was examined as the charges were framed against 


the petitioner on the basis of documentary: 


evidence The petitioner did not raise'any objec- 
tion to the precedure followed at the time of oral 
inquiry Since the charges were framed based on 
documentary evidence, no departmental witnesses 
were examıned, nor the petitioner wanted any 
witness to be examinedat the time of oral inquiry 
The petitioner was allowed to peruse the records 
and an oral inquiry wasconducted Itısalso stated 
that the charges are framed on the ground that 
wrong assessment on the part of the petitioner 
ended in locking of the funds of the Board for a 
long tune and as such, it cannot be said that the 
charges 'are very vague and the punishment 
inflicted"upon the petitioner is correct. Learned 
counsel: says that no show cause nótice is required 
to be issued before passing final orders after the 
amendment was made 

9. | have'consıdered the arguments of the learned 
counsel ‘for, both sides A look at the charges 
extracted above shows that the char ges have been 
framed for the alleged purchase of excess number 
of pumpsets in 1980 The charges were framed on 
the basis ofaudit report, 1983-84 after a lapse of 5 
years te, ın 1989. So, virtually the charges are 
framed after 9 years after the commission of 
alleged offence, e., non-application of mind This 
ıtselfıs sufficient 1n my view to set aside the order 
of punishment A charge memo issued after 9 
years could not be sustained, more so when ıt 1$ 
based on documentary evidence alone If the 
Department wanted to prove that the purchase 
of 17 pumpsets was in excess, ıt should have 
proved by independent evidence-oral evidence 
to that effect ın the inquiry It i5 not necessary for 
the petitioner to ask the Department to lead the 
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evidence It 1s for the Department to prove that 
the charges are correct "Then only comes the 
defence on the part of the Officer In this case, 1t is 
curious that the Department has proceeded purely 
on correspondence and the statements made by 
the Officers who succeeded the petitioner that the 
pumpsets are ın excess and they are not needed If 
theDepartment haslet in evidence by the Officers 
concerned between 1982 and 1989 and has proved 
what the petitioner did was wrong, itshould have 
beenappreciated It has not been done in this case 

It ıs one of the fundamental principles of natural 
justice that merely because facts are admitted or 
are indisputable, 1t does not follow that natural 
justice need not be observed-see SL Kapoor v 

Jagmohan, AIR 198] SC 136 (1980)4 SCC 

379 So this is a case ın my view where the 
impugned order has to be set aside on the ground 
of violation of principle of natural justice 

10. That apart, as contended by the learned coun- 
sel for the petitioner, the order has to go on the 
basis of Art 14 From the order passed by the 


disciplinary authority, it is clear that the discrpli- — 


nary authority has come to the conclusion thai the 
hst sent by the petitioner alone 1s not final, at any 
rate, the disciplinary authority thought that it 1s 
not necessary to take any action against the Super- 
intending Engineer and the petitioner can be made 
scape-goat. That in my view offends Art 14 of the 
Constitution The Supreme Court had an occa- 
sion to consider a case like this in E S Reddy v 
Chief Secretary, Govemment of AP, AIR 1987 
SC 1550 Thatwas acase against the Judgment of 
the Division Bench of Andhra Pradesh There, the 
learned single Judge ofthe Andhra Pradesh High 
Court held that 1n a case of suspension, there was 
no justification for differential treatment meted 
out to one officer and leaving another officer 
However, the Division Bench of the Andhra Pradesh 
High Court reversed that. Against that, an appeal 
was filed before the Supreme Court From the 
observations made 1n that judgment, 1t 1s clear that 
if an officer alone is punished ın that case (sus- 
pended) and not the other officer, who 1s alleged 
to be the co-accused 1t will bé offending Art 14 of 
the Constitution The Supreme Courtobserved at 
page 1552 thus 
“In compliance to this Court's order, Shri P Ram 
Reddy, learned counsel for the State Govern- 
ment places before us the letter of the State 
Government dated May 2, 1984 as also the 
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report of the Director-General, Anti-Corrup- 
tion Bureau, Andhra Pradesh dated March 25, 
1956 Itappéars from the letter thatsanction of 
the Central Government 1s necessary under 
Sec 6(1)(a) of the Prevention of Corruption 
Act, 1947 for the prosecution of R Parthasarathy, 
LA.S , and that of the State Government of 
Maharashtra for the prosecution of P Abraham 

We have perused the report of the Director- 
Generaland ıt cannot be said that the charges 
levelled against the petitioner are groundless. 
It 15 somewhat surprising that the petitioner 
alone should have been placed under suspen- 
sion by the State Government pending con- 


templated departmental enquiry under Rule . 


13 of the A P Civil Services (Classification, 
Control and Appeal) Rules, 1963 and not the 
other two officers T V Choundhary and S M.Rao 
Choudhary, the then Managing Director who 
ıt appears are equally culpable The matter 1s 
adjourned till after vacation to enable the State 
Government to obtain the requisite sanction 
from the Central Government for the prosecu- 
tion of R Parthasarathy and that of the prose- 
cution of P Abraham under Sec.6(1)(a) of the 
Act Shri P.Ram Reddy, learned counsel for 
the State Government shall in the meanwhile 
convey to the State Government the concern 
expressed by this Court that the petitioner 
alone could have been placed under suspen- 
Sion and not the other officers who are alleged 
to be co-accused We are afraid, 1f the State 
Government does not pass any order placing 
the other officers under suspension 1t may 
~ become necessary for the Court to revoke the 
suspension of the petitioner at the next hear- 
ing » 
From the observations, ıt ıs clear that when two 
persons are responsible, one alone cannot be made 
a scape-goat In this case, a reading of the punish- 
ing authority clearly shows that the Superintend- 
nng Engineer has been let off pitying him, at the 
same time inflicting a punishment on the peti- 
toner. İn my view, this itself ıs sufficient to show 
that theorder passed in this case offends Art.14 of 
the Constitution, and has got to be set aside on 
that ground alone 
11. That apart, the Appellate Authority has dis- 
posed of the appeal1na very casual manner. When 
an accused officer files an appeal against an order 
of punishment, the Appellate Authority 1s bound 
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to consider every point and passa reasoned order. 
In this case, I find that the Board has held that the 
petitioner is squarely responsible for the procut- 
ing of pumpsets not required. I am not able to 
follow this conclusion, since the disciplinary 
authority says that the Superintending Engineer 
has forwarded the list sent by the petitioner with- 
out verification. One other ground I notice in this 
orders that the order consists of two punishments 
which I think, the disciplinary authority cannot 
inflict upon the petitioner. Even on this ground 
also, the impugned order is to be set aside. In view 


of the reasons [have stated above, the impugned ~ 


order 1s set aside. The writ petition 1s allowed 
However, there will be no order as to costs. 


BS Petition allowed. 


Á 
INTHEHIGH COURT OFJUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present:- Govindasamy, J ! 
W P Nos.16229 of 1989, 2707, 3128, 3353, 3787, 
3888, 3798, 4308 and 4314 of 1990 1104 and 1595 
of 1991 9th September, 1991. 
eee Nadar and others seine 


The Government of Tamil Nadu and others 
Respondents. 


(A) Land Acquisition Act (I of 1894), Secs.5-A and: 
17(1)(2) and (4) - Acquisition Proceedings - Invo- 

cation by Government of urgency provisions - Court, 

if can go into the question of adequacy of material or 

evidence for purpose of invocation of urgency. 

When the real urgency exists, it i5 not for the Court 

to investigate whether the materials on which the 

Government came to the conclusion for ınvoca-; 
tion of the urgency process while acquiring the 

land are sufficient. The Court cannot go into the 

question of adequacy of material or evidence for 
the purpose of invocation of urgency. If the Court 

is satisfied with reference to the existence of 
urgency, it 15 sufficient. The Court cannot investi- 

gate whether the materials available on record for 
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the purpose of invocation of urgency clause are 
sufficient or not. {Para 1] 

(B) Land Acquisition Act (I of 1894), Secs.4(1) and 
17(1) and (4) - Provisions of Sec.17(1) and (4), if 
can be clubbed with notification under Sec.4(1). 
The specification of the provisions of-Sec.17(1) 
and (4) ofthe Act in the notification under Sec.4(1) 
enables the respondents to exercise the power 
available under the aforesaid sub-sections and it 
has necessarily to be exercised in the instant 
case. The provision of Sec.17(4) relates to the dis- 
pensation of the enquiry under Sec.5-A of the Act. 
* In the instant case, it is only after the publication 
of the notification under Sec.4(1) of the Act and 
after issuance of notices as contemplated, the 
Government have to exercise the power available 
_-under Sec.17(1) of the Act. With the result, there 


is no substance ın the contention that the provi- ` 


sions of Secs.17(1) and (4) cannot be clubbed with 
the notification under Sec 4(1) of the Act. - 
[Para 11] 
The powers under Secs.17(1) and 17(4) shall 
be exercised only at the appropriate stage for 
instance immediately after the notification under 
Sec.4(1) of the Act, enquiry under Sec.5-A of the 
Act is to be held. By virtue of the provision of 
Sec.17(4) enquiry under Sec.5-A of the Act is 
dispensed with. Likewise, it is only after the pub- 
lication and declaration under Sec.6 of the Act 
and after a notice as contemplated under Sec.9(1) 
of the Act, the power under Sec.17(1) shall be 
exercised. It is not the case of the petitioners that 
the Land Acquisition Officer has exercised the 
power available under Sec.17(1) of the Act even 
before the declaration is made. When-Sec.17(1) 
and (4) arespecified in Sec.4(1) notification, it is 
only an entrustment of power and such power 
shall be exercised by the officer concerned only 
at the appropriate time. There 1s no prohibition 
for entrusting the power available under 
Sec.17(1) and 17(4) by incorporating the same in 
the notification issued under Sec.4(1) of the Act. 
[Para 15] 
(C) Land Acquisition Act (I of 1894), Secs.5-A and 
17(1) and (4) - Urgency Provisions under the Act - If 
can be invoked only if matter cannot brook delay of 
30 days. 
Itisclear from the decision of the Division Bench 
in Chinnammav. State, A I.R. 1986 Mad. 55, that it 
cannot bestated asa general proposition that only 
if the matter cannot brook a delay of 30 days, the 


The Madras Law Journal Reports 


[1992 


urgency provision could beinvoked. [Para 13] 
(D) Land Acquisition Act (I of 1894), Secs 5-A 
and 17(1) and (4) - Acquisition of land for provision 
of staff quarters - Urgency provisions 1f can be 
invoked. . 

The respondent has explained that when the 
acquisition proceedings were initiated for the pùr- 4 
poseofestablishment ofa sponge plant, theacqui- 
sition relates to composite purpose viz., for the 
purpose of establishment ofthe plant and also for 
the purpose of provision of housing and the other 
required facilities for the purpose of accommo- 
dating technocrats and other research persons 
and other officials. While so, the contention that 
the urgency provision cannot be invoked in 
respect of the lands for the purpose of providing 
staff quarters is not sustainable. The construction 
of quarters for technocráts and other persons 
connected therewith is as important as the con- 
struction of the aforesaid plant and while so, the 
respondents are right in invoking the urgency 
provisions to acquire the lands for the purpose of 
construction of quarters for technocrats and other 
connected persons. [Para 14] 
Cases referred to: 

S.M.Balakrishna v. George Fernandez, A.I.R. 1969 
S.C. 1201; Hakkim Singh v. State of U.P., A.LR. 
1970 Ail. 151; Chinnamma v. State, A.L.R. 1986 
Mad. 55; Muthu Gounder v. Government of 
Madras, (1968)2 M.L.J. 349; Mohammed Ghouse 
v. State of Tamil Nadu, (1978)1 M.L.J. 339: A.LR. 
1978 Mad. 277; Narayan v. State of Maharashtra, 
ALR. 1977 S.C. 183; G.Kasthuri Ammal v. The 
State of Tamil Nadu, (1990)2 M.LJ. 138. 
Petitions under Art.226 of the Constitution of^ 
India, praying that 1n the circumstances stated 


~ 


, therein and in the respective affidavits filed 


therewith, the High Court will be pleased to issue 
writs of certiorart, (1) calling for the records of the 
ist respondent relating to G.O. (Perm) No.633, 
Industries Department, dated 12.9.1989 and quash 
the impugned notification under Sec.4(1) read 
with Sec.17 of the Land Acquisition Act published 
under the Land Acquisition Act in the Tamil 
Nadu Government Gazette No.40-A, Supplement 
to Part II Sec.2, dated 18.10.1989 under the said 
G.O. relating to the petitioner's lands in S.Nos.185/ 
1,186, 187/1,187/2B, 187/3B, 188/2A, 188/2B, 188/ 
2C, 189/1, 189/2, 190/, 191/, 192, 198/1, 197/1, 198/ 
2, 199/1, 199/2, 199/3, 200, 201, 202, 203, 204/1, 
204/2, 205, 206, 207, 209/1, 209/2, 210/2, 213/2, 
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218/, 219/1, 219/2, 223/1, 223/2A of Palayakayal 
Village, Srivaikuntam Taluk of Chidambaranar 
District are concerned (W.P.No.16229 of 1989); 
etc. 

C.Chinnasamy for R.Thamodaran, P. Natarajan and 
PKalarajan, M.N.Padmanabhan, and P.Peppin Fem- 
ando, for Petitioners. . 

Advocate General for P. Sathasivan, Special Addi- 
tional Government Pleader, for State. 

Javid Khan for C.Knshnan, Additional Central 
Government Standing Counsel, for Central 
Government. 

The Court made the following 

ORDER:- The petitioners in all these writ peti- 
tions have challenged the acquisition proceedings 
initiated by the Government of Tamil Nadu under 
the provisions of the Land Acquisition Act, 1894, 
hereinafter referred to as the ‘Act’ to acquire land 
about an extent of 459.72.0 hectares situate in 
Palayakayal Village, Srivaikuntam Taluk, Chidam- 
baranar District, for the purpose of putting up a 
New Zirconium Sponge Plant and a Titanium 
Sponge Plant, at the costofRs.240 crores. In order 
to acquire the land, the Government, after their 
decision in selecting the land for the purpose of 
establishing of the aforesaid plant, issued a notifi- 
cation as per the Act in G.O.Ms.Nos.833, Tamil 
Nadu Industries Department, dated 12.9.1989; 
G.O.Ms.Nos.863, Tamil Nadu Industries Depart- 
ment, dated 28.11.1989; G.O.Ms.Nos.740 and 741, 
Tamil Nadu Industries Department, dated 
18.10.1989, and caused thesame to be published in 
the Tamil Nadu Government Gazette, dated 
18.10.1989 and 29.11.1989. The Government of 
Tamil Nadu caused a publication of the said noti- 
fication in Tamil dailies dated 23.9.1989, 20.10.1989 
respectively in ‘Malai Murasu’ and Dina Malar 
dated 30.10.1989, 31.10.1989, 7.12.1989, 18.8.1990. 
In the said notification under Sec.4(1) of the Act, 
itısalso specified that since it became necessary to 
acquire the immediate possession of the lands 
specified in the schedule thereunder, the Gover- 
norof Tamil Nadu thereby directed that the lands 
were to be acquired by invoking the provisions of 
Sub-secs.(1) and (2) of Sec.17 ofthe said Act. It is 
also specified that under Sub-sec.(4) of Sec.17 of 
the said Act, the Government of Tamil Nadu 
directed that in view ofthe urgency of thecase, the 
provisions ofsec.5-A of the Act would notapply to 
the case. A similar provision contained in other 
notifications referred to therein above. Having 
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due regard to the provisions of the Notification 
under Sec.4(1) ofthe Act, it is proper to extract the 
notification published in one of the Tamil Nadu 
Government gazette. 
INDUSTRIES DEPARTMENT 
Acquisition of Lands. 
(G.O.Ms.Nos.633, Industries (MIA-2), 12th 
September, 1989). 
No.II (2) IND/6087/89, whereas in exercise of 
the powers conferred by Clause (1) of Art.258 
of the Constitution of India the President of 
India has in the Ministry of Food and Agricul- 
ture, Community Development and Co-op- 
eration (Department of Agriculture), notifi- 
cation No.4-1/65, General II, dated the 23rd 
April, 1966, entrusted to the Government of 
Tamil Nadu with their consent the function of 
the Central Government under the Land 
Acquisition Act, 1894 (Central Act I of 1894), 
jn relation to acquisition of the lands for the 
purposes of the Union in the State; 
And, whereas, the lands specified in thesched- 
ule below are needed for a public purpose, to 
wit, for the establishment of a New Zirconium 
and Titanium Sponge Plaint at Palayakayal in 
Srivaikuntam Taluk, notice to that effect is 
hereby given to all to whom 1t may concern 1n 
accordance with the provisions of Sub-sec (1) 
of Sec.4 of the Land Acquisition. Act, 1891 
(Central Act 1 of 1894); 
And, Whereas, it has become necessary to 
acquire the immediate possession of the lands 
specified, in theschedule below, the Governor 
of Tamil Nadu hereby directs that the lands be 
acquired under the provisions of Sub-secs (1) 
and (2) of Sec.17 of the said Act; 
Now, therefore, in exercise of the powers con- 
ferred by Sub-sec.(2) of Sec.4 of the said Act 
the Governor of Tamil Nadu hereby specifi- 
cally authorises the Special Tahsildar (Land 
Acquisition), Unit No.II, Zirconium and Tita- 
nium, Tuticorin, and his staff and workmen, to 
exercise the powers conferred by the said Sub- 
section. Under Sub-sec.(4) of Sec.17 of thesaid 
Act the Governor of Tamil Nadu hereby di- 
rects that in view of the urgency of the case, the 
provisions of Sec.5-A of the said Act shall hot 
apply to this case.” 
2. It is stated that after the publication of the 
notification as aforesaid, the Government of Tamil 
Nadu caused a declaration under Sec.6 of the Act 
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in G.O.Ms.No.957, 958 and 960, dated 21 12.1989 
to be published in the Tamil Nadu Gazette, dated 
22.12.1989. The Government of Tamil Nadu caused 
the said declaration to be published in the Tamil 
dailies, namely, ‘Dinakaran, Dina Thanthı, 'Makkal 
Kural', etc., dated 2.1 1990, 3.1.1990, 7.1.1990, 
18 1.1990, etc. The Government also caused pub- 
lic notices of the substance of the notification to 
be published in the locality as contemplated under 
the provisions of the said Act on 6 1.1990, 9.1.1990, 
10.1.1990 and 221.1990 The Government after 
publication of the notification as specified herein, 
caused a notice under Sec.9(1) of the Act to be 
served on the persons interested and thereafter 
took possession of a portion of the land under 
acquisition. It may be relevant to state that the 
government caused an amendment of notification 
underSec.4(1) ofthe Act for the words and figures 
under the provisions of Sub-secs.(1) and (2) of 
Sec.17 of the said Act", to be read as under the 
provisions of Sub-sec.(1) of Sec.17 of the said Act, 
to be published in the Tamil Nadu Government 
gazette dated 16th February, 1990." It 1s at this 
stage, the petitioners have filed the above writ 
petitions for the issue of a writ of certiorari to 
quash the notification under Sec.4(1) of the Act 
issued as aforesaid in respect of the acquisition 
proceedings in question 

3. Mr.C Chinnasamy, learned counsel appearing 
on behalf of the writ petitioners contended that 
the government have invoked the provisions of 
Secs.17(1) and 17(4) of the Act while publishing 
the notifications under Sec.4(1) of the Act for the 
purpose of acquiring the lands in question. 

4. The learned counsel for the petitioners con- 
tended that having due regard to the instantacqui- 
sition proceedings, the provisions of Secs.17(1) 
and (2) of the Act are not attracted. The learned 
counsel for the petitioners contended that the writ 
petitioners came to know only when the publica- 
tion of the notification was made in the Tamil 
dailies wherein, 1t was specified that the govern- 
ment had discussed with the Government of India 
for the purpose of establishing of a New Zirco- 
nium Sponge Plant and a Titanium Sponge Plant 
and while so, the entire project to erect the Zarco- 
niurh and Titanium Sponge Plant is at the stage of 
its embryo and that several stages and constraints 
have to be gone through before the projectis given 
birth to. Itis in these circumstances that the invo- 
cation of the provisions of the urgency is really not 
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attrácted Secondly, the learned counsel for the 
petitioners contended that there 1s a total non- 
application of the mind for the reasons that even 
though the respondents have had discussion with 
reference to the bringing up the project in ques- 
tion, they have initiated acquisition proceedings 
after a long time and that itself shows that there 
was no real urgency Next the learned counsel for 
the writ petitioners contended that the invocation 
of Sec.17(1) of the Act can be done only after the 
publication of declaration under Sec.6 of the Act 
and the law is well settled that the declaration 
under Sec 6 of the Act can be issued only after the 
publication of the notification under Sec.4(1) of 
the Actand in the instant acquisition proceedings, 
since Sec 17(1) of the Act 1s clubbed with Sec 4(1) 
of the Act, the acquisition proceedings are viti- 
ated. The learned counsel for the writ petitioners 
further contended that the lands covered in 
W.P.No.16229 of 1989 are ear-marked for the 
purpose of the construction of Staff Quarters and 
these lands are far away from the lands where the 
establishment of the proposed plant was planned 
and it cannot be said that the respondents were 
right ın dispensing with the enquiry as -contem- 
plated under Sec.5-A of the Act, in so far as the 
lands ear-marked for construction of staff quar- 
ters are concerned. Learned counsel for the writ 
petitioners contended that the provisions of 
Sec.17(1) and 17(4) of the Act cannot be clubbed 
for the reason that the notification under Sec.17(1) 
of the Act can be issued only after the publication 
of the declaration under Sec.6 of the Act. The 
learned counsel for the writ petitioner further 
contended that even for the purpose ofıssuance of 
notification for acquiring land for the proposed 
establishment of the plant, the Government have 
taken time from February, 1989 to September, 
1989. 

5. Mr.M.N.Padmanabhan, learned counsel for the 
writ petitioners contended that by reason of the 
invoking of the urgency provisions, the entire 
proceedings arevitiated and that the writ petition- 
ers are entitled to challenge the proceedings for 
the said reason. 

6. In reply, the learned Advocate General, appear- 
ing on behalf of the respondents contended that 
the news item specified 1n the affidavit filed 1n 
supportof the above writ petitions containing that 
the entire project was then at the stage of its 
embryo is not sustainable for two feasons. The 
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contended that specifying the provisions under 
Secs 17(1) and (4) ın the notification under Sec.4(1) 
of the Act, enabling the respondents to exercise 
the powers available thereunder is not sustain- 
able, cannot be countenanced for the reason that 
the specification of the provisions of Secs 17(1) 
and 17(4) of the Act ın the notification under 
Sec 4(1) of the Act, enables the respondents to 
exercise the power available under the aforesaid 
sub-sections and when ıt has necessarily to be 
exercised ın the instant case. The provision of 
Sec 17(4) relates to the dispensation of the 
enquiry under Sec 5-A of the Act. In the instant 
case it 1s only after the publication of the notifica- 
tion under Sec.4(1) of the Act, and after issuance 
of notices as contemplated, the Government have 
to exercise the power available under Sec.17(1) of 
the Act. With the result, there is no substance in 
the contention that the provision of Secs 17(1) 
and (4) of the Act cannot be clubbed with the 
notification under Sec.4(1) ofthe Act. Thereis no 
inhibition in any of the provisions of the Act, for 
the authorities to exercise the power in accor- 
dance with the proceduré contemplated under 
Sec.17(1) of the Act The learned counsel 
Mr.C.Chinnasamy, appearing on behalf of the 
petitioners refers to the decision in Hakkım Singh 
v. State of U.P. and others, A LR. 1970 All. 151, 
whereinit has been held that Sec.17(1) and (4) are 
two independent provisions capable of being en- 


forced at two different stages of land acquisition 


proceedings. 
14. It s not in dispute that the provision of Secs.17(1) 
and 17(4) of the Act are two independent provi- 
sions. Sec.17(4) ofthe Actcontemplates dispensa- 
tion of enquiry as provided under Sec.5-A of the 
Act. Sec.17(1) of the Act contemplates taking 
immediate possession after the expiry of 15 days 
from the issue of notice under Sec.9(1) of the Act 
and hence the decision cited by the learned coun- 
sel for the writ petitioners will not support the 
case of the writ petitioners. 
15. The learned counsel for the writ petitioners as 
wellas the respondents referred to the decision of 
a,Dıvısion Bench of this Court in Chinnamma v. 
State, A.I.R. 1986 Mad. 55, wherein the relevant 
passage is as follows: f 

“Before us, Mr.Chidambaram the learned 

counsel for the appellants has raised the fol- 

lowing four legal contentions-- 

1. that there has been no application of the 
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mind and there is a mechanical invocation of 
the urgency provisions of the Land Acquisi- 
tion Act, and therefore, the dispensation ofthe 
enquiry under Sec 5-A of the Act should be 
held to be void. 

2. That the invocation of the urgency clause 
was only in the case of the petitioners-appel- 
lants while the similar lands in the hands of 
Thiruvalargal A. V.Ramakrishnan and Srıni- 
vasan had been acquired under the ordinary’ 
provisions of the Act in G.O.Ms.No.1122, 
Industries, dated 12 8.1982, and this amounts 
to a hostile discrimination, violative of Art.14 
of the Constitution 

3. That the recitals as to wherefrom compensa- 
tion payable for the lands is to comes falseon 
the face of it as the earlier orders of the govern- 
mentwere to the effect that SIPCOT has to pay 
the full compensation payable for the lands 
and such a false recital in the declaration under 
Sec.6 will make the declaration itself invalid. 
4. That, in any event in this case since the acqui- 
sition 1s for SIPCOT, which is a company ın- 
corporated under Indian Companies Act, the 
acquisition should have been done under Part 
VII of the Land Acquisition Act and therefore 
the acquisition under Part II is invalid. 

5. We will now proceed with the above four 
points ın seriatim. So far as the first point is 
concerned, the contention of the learned coun- 
sel for the petitioners 1s that the invocation of 
the urgency clause cannot be automatic or 
mechanical, that there should be a conscious 
application of the mind on the question as to 
Whether an enquiry under Sec.5-A of the Act 
Should be dispensed with and that if there is a 
inechanical invocation of the urgency clause 
without an actual application of the mind, the- 
invocation of the urgency clause should be 
held to be bad. Mohan, J., has referred to the 
fact that originally the government in 
G.O.Ms.No.976, Industries, dated 15.7.1981 
had directed the Collector to submit necessary 
proposal for the acquisition of land under 
Land Acquisition Act, in respect of the lands 
in Gummudipoondi under the ordinary 
provisions of the Act. Later, in yiew of the 
representation made by SIPCOT to acquire 
the lands under the urgency provisions the 
government, after careful consideration, 
approved the revised proposal of SIPCOT for 
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the acquisition of the lands invoking the 
urgency provisions under Sec.17(1) of the Act 
in respect of lands where there are no struc- 
tures and lands which are arable and waste and 
in respect of the other lands, land acquisition 
proceedings to be initiated under the ordinary 
provisions of the Land Acquisition Act, and 
that a careful reading of the file clearly dis- 
closes that apart from mechanically invoking 
the urgency provisions the government had 
taken steps at every stage to see that it was not 
invoked as a matter ofcourse. According to the 
learned Judge, the governmentwas aware of 
the scope of Sec.17(1) ofthe Land Acquisition 
Act and expressly stated that wherever there 
are structures on the lands proposed to be 
acquired, they should be excluded from the 
purview of the urgency clause of the Act. This 
also shows that there has been application of 
the mind. In that view, the learned Judge justi- 
fied the invocation of the urgency clause. The 
learned counsel for the petitioners would say 
that it is only in cases where the acquisition of 
land will brook not even a delay of one month, 
^ the urgency provisions could be invoked. In 
support of this contention, he refers to the 
decisions in Muthu Gounder v. Government of 
Madras, (1968)2 M.L.J. 349 and Mohamed 
Ghouse v. State of Tamil Nadu, (1978)1 M.L.J. 
339: A.LR. 1978 Mad. 277. However, we are in 
agreement with Mohan, J. when he says us that 
it cannot be stated as a general proposition 
that only if the matter cannot brook a delay of 
30 days, urgency provisions can be invoked. 
The above rulings relied on by the learned 
counsel for the petitioners cannot be taken to 
lay down such a general proposition. The invo- 
cation of urgency provisions will have to 
depend upon the circumstances of each case. 
The learned counsel then refers to a decision 
of the Supreme Court in Narayan v. State of 
Maharashtra, A.I R. 1977 S C. 183, in support 
of his case that having regard to the purposes 
for which the land was required, that is, for the 
development of an area for industrial pur- 
poses, thereis no justification for invoking the 
urgencyclause. In that case certain lands were 
gi to be acguired for the development 
and utilisation of the same as a residential 
and industrial area under the emergency 
provisions of the Act without holding even a 
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summary enquiry under Sec.5-A of the Act. 
The Supreme Court, taking note of the object 
for which the lands were acquired, ze., the 
development of thesame as an industrial area, 
held that such schemes generally take suffi- 
cient period of time to enable at leastsummary 
inquiries under Sec.5-A of the Act to be com- 
pleted without any impediment whatsoever to 
the execution of the scheme and that the very 
statement of the public for which the land was 
to be acquired indicated the absence of such 
urgency; on the apparent facts of the case, as to 
require the elimination of an enquiry under 
Sec.5-A of the Act.” 
Itis clear from the above decision that it cannot be 
Stated as a general proposition that only if the 
matter cannot brook a delay of 30 days, the 
urgency provision could be invoked. It also cannot 
be said that there is no application of the mind 
in the instant case dnd that the government 
mechanically invoked the urgency provision of the 
Act. In G.Kasthuri Ammal v. The State of Tamil 
Nadu, (1990)2 M.L.J 138, the Division Bench of 
this Court held as follows: 
"A decision on the question of invoking 
urgency is only intent of the government. That 
decision is not ordinarily justifiable. But that 
decision must be taken on proper material and 
inan objective manner. That power is not to be 
invoked mechanically. When the High Court is 
called upon 10 see as to whether the invoking 
of the urgency power has been properly exer- 
, Cised, it has necessarily to examine whether the 
decision was based on acceptable material and 
has not been done in an arbitrary manner 
without reference to the factual details. The 
enquiry under Sec.5-A of the Act enables the 
owner of the land sought to be acquired to 
make his objections and there has to be nor- 
mally consideration of the said objections before 
a decision is taken; and the declaration under 
Sec.6 of the Act is made. By invoking urgency 
powers, this normal process is dispensed with. 
Naturally, it becomes the obligation and duty 
ofthe court when it is called upon to examine 
the propriety ofinvoking ofurgency powers, to 
find outas to whether such invoking of urgency 
powers has been properly done and not arbi- 
trarily without reference to the existence of 
urgency.” 
16. In the instant case, it is well explained by the] 
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respondents that there existed urgency at the time 
of initiation of the acquisition proceedings and it 
1s manifest from the facts of the case as well as from 
the averments contained in the counter affidavit 
that the respondents have applied their mind before 
invoking the urgency provisions of the Act, while 
initiating acquisition proceedings and that the 
respondents have also, made out a case that there 
isa need for dispensation of enquiry under Sec.5- 
A of the Act. The respondent has also explained 
that when the acquisition proceedings were initi- 
ated for the purpose of establishment of a sponge 
plant, the acquisition relates to composite purpose, 
viz., for the purpose of establishment of the plant 
and also for the purpose of provision of housing 
andthe other required facilities for the purpose of 
accommodating technocrafts ánd other research 
persohs and other officials. While so, the conten- 
tion that the urgency provision cannot be invoked 
in respect of the lands for the purpose of providing 
staff quarters is not sustainable. The construction 
of quarters for techno-crafts and other persons 
connected therewith is as important as the con- 
struction of the aforesaid plant and while so, the 
respondents are right in invoking the urgency 
provisions to acquire the lands for the purpose of 
construction of quarters for techno-crafts and other 
connected persons. 

17. With reference to the contention that the 
invocation of the provision of Sec.17(1) of the Act 
could be made only after the publication of the 
declaration under Sec.6 of the Act and conse- 
quently unless declaration under Sec.6 of the Act 
is made, Sec.17(1) proceedíngs cannot be invoked, 
in the notification under Sec.4(1) of the Act, 


provisions of Secs.17(1) and 17(4) are also speci- 


fied. But the powers under Secs.17(1) and 17(4) 
shallbeexercised onlyat theappropriatestage, for 
ınstance immediately after the notification under 
Sec.4(1) of the Act, enquiry under Sec 5-A of the 
Act is to be held. By virtue of the provision of 
Sec.17(4) enquiry under Sec.5-A of the Act is 
dispensed with. Likewise, it is only after the pub- 
lication and declaration under Sec.6 of the Act 
andaftera notice as contemplated under Sec.9(1) 
of the Act the power under Sec.17(1) shall be 
exercised. It is not the case of the petitioners that 
the Land Acquisition Officer has exercised the 
power available under Sec.17(1) of the Act even 
before the declaration is made. When Secs.17(1) 
and 17(4) are specified in Sec.4(1) notification, it 
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is only an entrustment of power and that such 
power shall be exercised by the officer concerned 
only at the appropriate time. There is no prohibi- 
tion for entrusting the power available under 
Secs.17(1) and 17(4) by incorporating the samé in 
the notification issued under Sec.4(1) of the Act. 
Consequently, the contention ofthe petitioners to 
the contrary has no substance. 

18. The other contention that the government 
have taken time from February to September, 
1989 for the purpose of issuance of notification is 
also without substance: The Advocate General 
has explained the various stages at which decision 
has been taken and consequently the contention 
inthis behalf has no substance. The only question 
that has to be considered is whether there existed 
any urgency at the time when the notification 
under Sec.4(1) ofthe Act was issued and whether 
there was any need for dispensation of enquiry 
under Sec.5-A of the Act. In the instant case, the 
aforesaid factors have been satisfactorily explained. 
In view of the aforesaid reasons, it cannot be said 
that the instant acquisition proceédings are viti- 
ated by any of the reasons set out by the learned 
counselappearing on behalf ofthe petitioners. As 
there are no merits in the contentions of the 
petitioners, the writ petitions fail and are dis- 
missed. However, there will be no order as to 
costs. 
RS. Petitions dismissed. 
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Jurisprudence not applicable to professionals hke 
. document writers - Prescription of age mit for such 
professionals not justified - Rule also held violatıve 
of Arts.14 and 19(1)(g) of Constitution. 
The phraseology adopted in the rule is moren the 
, natureofanenabling provisionallowing the docu- 
ment writers holding licence on 23.5.1990 to con- 
tinue till they complete 60 years of age and does 
not go any further or impose any restriction or 
disqualify anyone. Rule 4-A as such cannot be so 
construed as to amount to positively disgualifyıng 
anyone from holding a licence after the age of 60 
years or disentitling anyone to either apply for a 
licence after he has completed the age of 60 years. 
Vagueness of the rule is writ large on 1t and Rule 
4-A lacks clarity and definiteness The rule is 
capable of being misused as it stands and can lead 
to arbitrary actions which may even border on 
absurdities. If those who attained the age of 60 
years were not considered to remain suitable and 
fit enough mentally and physically to write docu- 
ments, it ıs difficult to understand how the licen- 
sees who obtaın the licence after 23.5.1990 could 
be permitted to continue without any limitation of 
age because the bar of age under the impugned 
rule has been restricted only to them who are 
holding licence, as on 23.5.1990. How the holders 
` oflicence on that date, would be rendered ‘useless’ 
as compared to those who may obtain licences 
after 23.5.1990 is not at all intelligible. Thus the 
vagueness of the impugned rule has rendered it 
unworkable and otiose. [Paras 7 and 12] 
That apart, the licence granted to document writ- 
ers does not create any relationship of master and 
servant under the State. The licensing Rules merely 
regulate the profession of writing documents. Rule 
16 provides for the suspension and cancellation of 
a licence. A bare reading of Rule 16(3) goes to 
show that the licensing authority has enough powers 
to revoke or cancel a licence ofa document writer 
not only for misconduct but even for unsatisfac- 
tory work or for breach of any ofthe conditions of 
the licence. This rule therefore provides enough 
safeguard for the purpose which according to the 
respondents impelled the Government to issue 
the Governrhent Order incorporating the impugned 
Rule4-A to the Rules. There 1s no dispute that the 
case before the Court does not involve any service 
of state or employer-employee relationship and 
therefore the prescription of an upper age limit 
cannot be justified for these professionals on the 
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analogy of members belonging to ‘service’ though. 
prescribing academic qualification or lower age. 
limit may be reasonable. [Paras 8, 9 & 10] 
However laudable the object sought to be achieved 
may be it is difficult to approve the claim made by 
the State that on attaining the age of 60years, the 
faculties to shoulder responsibilities of the nature 
visualised in the writing of documents fail in an 
individual. No material has been placed to sub- 
stantiate any such assumption by the respondents. 
[Para 18] 
Rule 4-A cannot be considered only as a regula- 
tory rule. The provisions contained in the rule are 
not merely regulatory but restrictive in nature and 
they place a bar on those who attain the age of 60 
years if they were holding the licence on the date 
mentioned in therule. The State has not been able 
to discharge the duty to satisfy the court that the 
restriction which has been imposed through the 
rule 1s not only reasonable but also has a nexus 
with the object to be achieved and is in public 
interest. [Para 18] 
A restriction based upon the attainment of 60 
years of dge, as a disentitling factor for profession- 
als like the document writers to carry on their 
profession under the Rules cannot pass the test of 
Art.14 or Art.19(1)(g) of the Constitution. The 
classification flowing out of Rule 4-A which dis- 
tinguishes document writers who hold the licence 
as on 23.5.1990 and those who acquire the licence 
thereafter 1s not based upon any intelligible differ- 
entia which may distinguish between the two groups 
of document writers. Indeed, a statute can direct 
the provisions against an individual only or appli- 
cable to several individual persons or things but 
*there has to be a reasonable basis of classification 
borne on the face of it or deducible from the 
Surrounding circumstances. In the instant case, 
the State has miserably failed to demonstrate any 
Such reasonableness or intelligible differentia. It 
is, therefore, found that apart from the mherent 
defects from which Rule 4-A suffers as already 
indicated elsewhere in the judgment, the impugned 
Rule 4-A also violates Arts.14 and 19(1)(g) of the 
Constitution of India and cannot be allowed to 
stand. [Para 18] 
(B) Interpretation of Statutes - Internal aids not 
forthcoming - Courts can take recourse to external 
aids to discover objectives of legislation. [Para 1 2] 
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Jurisdiction of the High Court in W.P.No.17560 
of 1990 (W.A.No 1287 of 1990) presented under 
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of declaration declaring that the (1) impugned 
rule namely Rule 4-A of the Tamil Nadu Docu- 
ment Writers Licence Rules introduced by the 
G.O.Ms.No317, Commercial Taxes and Religious 
Endowments, dated 23.5.1990 is arbitrary and 
unjustified, illegal and therefore violative of Arts.14 
and 19(1)(g) of the Coristitution (W.P.No.12403 
of 1990); (2) Rule 4-A of the Tamil Nadu Writers 
Licence Rules, 1982, inserted by G.O.Ms.No.317, 
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Department, dated 23.5.1990 as unconstitution, 
illegal and void (W.P.No.1130 of 1990); (3) 
G.O.Ms.No.317, Commercial Taxes and Religious 
Endowments Department, dated 23 5.1990 ille- 
gal, incompetent, ultra vires, unconstitutional and 
without jurisdiction (W.P No.17560 of 1990). 
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The Government Pleader, for Respondents in all 
the appeals. 
The Order of the Court was made by 
Dr.A S.Anand, C.J : Thevalidity of Rule 4-A ofthe 
Tamil Nadu Document Writers’ Licence Rules 
(hereinafter referred to as the Rules), introduced 
by amendment vide G.O.Ms.No.317, C T. & R.E. , 
Department, dated 23.5.1990, which reads as under 
was called in question through a number of writ 
petitions: 
“4-A. Present licence holders to continue till 60 
years of age:- The persons holding Document 
Writer's Licences as on 23rd May, 1990 shall 
continue as such till they complete sixty years 
of age." 
The dismissal of the writ petitions has led to the 
filing of these appeals. Since they involve the 
determination of common and identical issues 
and have been heard and considered in common, 
they are being disposed of by this common m judg- 
ment. 
2. According to the appellants, who have given 
their ages in the writ petitions filed by them, they 
were orally intimated by the concerned registering 
authorities that they could not carry on their 
profession as document writers, having regard to 
the impugned rule since they had attained the age 
of 60 years. The learned single judges who heard 
the writ petitions were of the view that the provı- 
Sion of Sec.89-B of the Registration Act confers 
ample powers on the authorities to enact a rule of 
the type impugned in the writ petitions and that 
Rule 4-A (süpra) was based upon sound reason 
and principle. It was also opined that the Govern- 
ment was right n its view that exercise of care and 
diligence could be possibleonly until a reasonable 
period of life of an individual and that it was in the 
interest of the public in general to restrict the 
profession of document writers till a particular 
age was reached. The appellants have seriously 
questioned the views expressed by the learned 
single Judges in different writ petitions. 
3. On behalf of the respondents, learned Govern- 
ment Pleader represented that an Association 
known as Tamil Nadu Document Writers’ Asso- 
ciation'had filed W.P.No.1250 of 1990 under Art.32 
of the Constitution of India before the Supreme 
Court, challenging the validity of the same rule 
and that since that case was pending, the hearing 
in these writ appeals be deferred. After verifying 
that no intérim orders of stay of the impugned 
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Government Order vide which Rule 4-A was 
inserted had been granted, learned counsel 
appearing for all the parties wished to proceed 
with the hearing of the appeals and we, accord- 
ingly, have heard them. 
,4. Appearing for the appellants, their learned 
icounsel reiterated the stand taken before the learned 
singleJudges. It was argued that Rule 4-A inso far 
as it provides a bar based upon the age of 60 years, 
for carrying on the profession of document writ- 
ers, is arbitrary, unreasonable and that criteria 
based upon age has no relevance or nexus to the 
object underlying the licensing of document writ- 
ers. The impugned rule, it was argued, 1s violative 
of Arts.14 and 19(1)(g) of the Constitution of 
India. Learned counsel pressed ınto aid certain 
decisions of the Supreme Court, viz., Ram Krishna 
Dalmia v. Justice Tendolkar, A.1.R. 1958 S.C. 538, 
State of Mysore v. Sanjeeviah, A.L.R. 1967 S.C. 
1189, D.S.Nakara v. Union of India, A.I.R. 1983 
S.C. 130 and Municipal Corporation, Ahmedabad 
v. Jan Mohammed, A.I R. 1986 S.C. 1205: (1986)3 
S.C.C. 20. We shall deal with these decisions in a 
later part of this judgment. Learned counsel con- 
tended that theburden was heavy upon thestateto 
substantiate the reasonabieness of the restriction 
which was sought to be imposed by the impugned 
Rule 4-A upon the right of the appellants to carry 
on the profession as document writers beyond the 
age of 60 years. 
5. On behalf of the respondents, learned Govern- 
ment Pleader contended that Rule 4-A was well 
within the competence ofthe rule making author- 
ityand thata ceiling based upon age is just, reason- 
able and made in furtherance of the object and 
purpose cf the very scheme of licensing of docu- 
ment writers. Since the writ petitions had been 
rejected summarily at the admission stage itself by 
the learned single judges, the respondents were 
allowed to disclose their stand through a counter 
affidavit filed at the appellate stage before us. The 
stand in the counter affidavit 1s the one which was 
reflected in the submissions made by the learned 
Government Pleader. It was maintained by him 
that Rule 4-A (supra) was not violative of Arts.14 
and 19(1)(g) of the Constitution of India. Learned 
Government Pleader argued that since the Gov- 
ernment Order in G.O.Ms.No.317, date 25.5.1990 
was issued with a view to provide job opportuni- 
ties to the unemployed youth, the reasonableness 
of the rule was beyond question. In the affidavits 
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filed at the appellate stage, the Government has 
claimed that age limit had to be prescribed, so as 
to protect the interest of the public and that such 
prescription of age limit was reasonable and rele- 
Want, learned Government Pleader submitted that 
the object of incorporation of Rule 4-A 1s to 
regulate the system of writing documents and not 
to prevent any otherwise qualified person but to 
permit their right to do so only till they attained a 
particular age. 
6. We have given our thoughtful consideration to 
the submissions raised at the Bar. 
7. Rule 4-A (supra) provides that the persons 
holding Document Writer's Licence as on 23.5.1990 
"shall continue as such till they complete sixty 
years of age." A perusal ofthe Rules, as amended 
from time to time, on the date of the passing ofthe 
impugned Government Order dated 23.5.1990 
shows that they contained no prohibition for a 
licence to be renewed in cases of licensees beyond 
theageof60 years. There is no rule which provides 
that the licence granted would automatically 
expire or lapse on the licensee completing the age 
of 60 years. Considering the stand taken by the 
respondents in the counter affidavit that the 
impugned rule was inserted to prevent the docu- 
ment writers from carrying on their profession 
beyond the age of 60 years, we find that Rule 4-A 
onits plain reading, miserably fails to achieve that 
objective. The phraseology adopted in the rule is 
morein the nature of anenabling provision allow- 
ing the document writers holding licence as on 
23.5.1990 to continue till they complete 60 years 
of age and does not go any further or impose any 
restriction or disqualify anyone. Rule 4-A as such 
cannot be so construed as to amount to positively 
disqualifying anyone from holding a licence after 
the age of 60 years or disentitling anyone to either 
apply for a licence after he has completed the age 
of 60 years or seek a renewal of the licence after 
attaining the age of 60 years. Keeping in view that 
the stand in the counter affidavit and reiterated at 
the Bar, we must record the vagueness of the rule 
is writ large and Rule 4-A lacks clarity and defin- 
iteness. The rule 1s capable of being misused as it 
stands and can lead to arbitrary actions which may 
even border on absurdities. The registering 
authorities appear to have construed Rule 4-A to 
be disqualifying factor because, as per the appel- 
lants, they were orally told by the registering au- 
thorities that they shall have to stop the profession 
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only after the scheme is framed, is well founded. 
7. As has beenstated earlier, Chapter VII contain- 
ing Secs.35 to 69 deals with the framing of the 
scheme. The Act has laid down separate proce- 
dures for the different types of schemes, according 
to necessity and suitability. Some of the schemes 
do not require acquisition of land, which is how- 
ever, essential for constructing residential build- 
ings under the housing scheme. Sec.39 of the Act, 
therefore, while enumerating the matters to be 
included in the scheme, specifically mentions 
acquisition of land in Clause (a). If theacquisition 
1$ contemplated as a subject matter of the scheme 
itself, it follows that ıt must await the preparation 
of the scheme wherein it will be included. 
8. The Act requires the proposed scheme to be 
published permitting objections to be made, and if 
they are found to be valid, under Sec 53, the scheme 
to.be modified or abandoned. Sub-sec (1) of Sec.49 
directs the notice of the draft housing scheme to 
include and specify the following 1nformation as 
contained in Clause (b) for the purpose of publi- 
cation and information to the general public 
“(b) the place or places at which particulars of 
thescheme, a map ofthearea, and details ofthe 
land which it ts proposed to acquire and of the 
land in regard to which it is proposed to 
recover a betterment fee, may be seen at rea- 
sonable hours " [emphasis added] 
The italicized words above reaffirm the position 
that the acquisition of the land has to bea part of 
the scheme, which can be executed only after its 
finalisation Apart from the provisions of Sec.53 
mentioned above Sec.56 further clothes the Board 
with the power to alter or cancel the scheme even 
after it 1s finally sanctioned. The language of clause 
(b) of the proviso to the section, which is quoted 
below, once more leads to the same conclusion 
that acquisition of the land has to await the fram- 
ing of the scheme: 
“(b) If any alteration involves the acquisition, 
otherwise than by agreement, of any land not 
previously proposed to be acquired in the 
orginal scheme, the procedure prescribed in 
the foregoing sections of this chapter shall, so 
far asit may be applicable, be followed as if the 
alteration were a separate scheme; 
[emphasts added] 
9. Mr.Attorney General repeatedly said that 
unless the Board gets actual possession ofthe land 
in question its officers cannot go over the same for 
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collecting the information essential for drawing 
up of thescheme. It has, therefore, been suggested 
that it is wholly impractical to expect the scheme 
to be framed before obtaining the possession of 
the land. Mr.Parasaran, the learned counsel for 
the respondents, rightly pointed out that the pro- 
visions of Sec.147 furnish a complete answer to 
this argument. The sectio.. empowers the Chair- 
man (now the Managing Director) of the Board or 
any person either generally or specially author- 
ised by him in this behalf to enter into or upon any 
land with or without assistants or workmen for the 
purpose of making any inspection, survey, meas- ~ 
urement, valuation or enquiry or to take levels or 
todig orboreintosub-soil or to set out boundaries 
and intended lines of work etcetera. The last 
clause in the section gives wide power to do any 
other thing which may appear necessary for achiev- 
ing the purpose of the Act subject to certain 
reasonable restrictions. 

10. The learned Attorney General also relied on 
Secs.55 and 72 1n support of the petitioners’ stand. 
Sec 55 directs the Board to proceed to execute the 
scheme as soon as 1t becomes enforceable. It is 
contended that ifthe acquisition proceeding is not 
over by the time the scheme is ready, undue delay 
1s bound to take place. The fallacy in the argument 
is that 1t assumes that the acquisition of the land is 
nota part of the execution of the scheme itself. As 
has been indicated earlier the position 1s other- 
wise. Since the acquisition 1s included ın the scheme 
the process of execution of the scheme starts 
immediately when steps for acquisition are taken. 
Thus there 1s no question of any disregard of the 
command in Sec.55. Sec 72 empowers the Board 
to lease, sell, exchange or otherwise dispose of any 
land vested in or acquired by it. This power has 
been granted to the Board, according to the peti- 
tioners so that 1f the scheme is abandoned under 
Sec.53 the land already acquired can be disposed 
of. We do not see any warrant for linking Sec.72 
with Sec.53. The Board has been given the power 
to dispose of any land whenever it 1s considered in 
the interest of the Board to do so; and the circum- 
stances where ıt may be expedient to use this 
power may be many, as for example, when the 
scheme is altered or cancelled under Sec.56 due to 
a new development. 

11. On the other hand, the order, in which the 
different steps for the preparation of the scheme 
and the acquisition of the land, is suggested on 
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2. Theacquisition proceeding, which 1s the subject 
matter of present case, was started for obtaining 
land for construction of houses by the Tamil Nadu 
Housing Board, constituted under Sec 3 of the 
Madras State Housing Board Act, 1961 (Madras 
Act 17 of 1961) (hereinafter referred to as the 
‘Housing Board Act’), and this was mentioned in 
the impugned notification. The-High Court has 
held that the public purpose mentioned in the 
notification was too vague 1n absence of details 
relating to the scheme for which the acquisition 1s 
Sought to be made, and consequently the land 
owners cannot effectively avail of the benefits 
under learned Attorney General, appearing for 
the petitioner State, has contended that the 
notification has adequately described the 
nature of the public purpose by mentioning the 
proposed construction of residential buildings, 
and the respondents ought to have filed their 
objections under Sec.5-A instead of moving the 
High Court with a writ application Relying on the 
decision in Babu Barkya Thakur v. State of Born- 
bay, A.I.R. 1960 S.C. 1203: (1961)1 S.C.R. 128, ıt 
has been argued that even assuming that the public 
purpose was not mentioned in the notification 
with sufficient particularity, the proceeding can- 
not be quashed at this stage and the High Court 
should have dismissed the writ petition by point- 
ing out that the remedy of the land owners was 
under Sec.5-A. 

3. The reply of Mr.Parasaran, the learned counsel 
for the respondents, is that in view of the provi- 
sions of the Housing Board Act a proceeding for 
land acquisition can be commenced only after a 
scheme under the Act is framed, which has not 
been done ın the present case. The land acquisi- 
tion proceeding, therefore, being premature has 
been rightly quashed. 

4. As is indicated by the preamble of the Housing 
Board Act, the object of establishment of the 
Housing Board 1s to provide for the execution of 
housing and 1mprovement schemes. The Act 
envisages eight types of schemes detailed in Sec.40, 
the housing scheme, as in the present case, being 
one of them. The framing of the schemes ıs dealt 
with,in Chapter VII (Secs.35 to 69) and Chapter 
VII containing Secs.70, 71 and 72 provides for 
acquisition and disposal of land. Sec.70 states that 
land required by the Board for any of the purposes 
of this Act may be acquired under the provisions 
of the Land Acquisition Act and accordingly the 


present land acquisition proceeding was 
commenced. 3 

5. The procedure prescribed for preparation of a 
scheme ındıcates that before it can be finalised, 
full publicity has to be given inviting objections; 
and in case of objections, the same have to be duly 
considered before granting sanction. Further, if 
anybody is still aggrieved, he has a right of appeal 
to the State Government. It is only after this stage 
isover that thescheme becomes final and enforce- 
able. Admittedly the proposal to build houses 1n 
the present case has not been put 1n the shape of 
a scheme at all and as stated on behalf of the 
petitioner a draftscheme with relevant details will 
be drawn up after the possession of the land is 
secured : 

6. The question for decision is whether the acqui- 
sition proceeding can be initiated only after the 
framing of the proposed scheme and not earlier. 
The learned Attorney General contended thats 
having regard to the provisions of the Act and the 
other relevant considerations it must be held that 
the procedure ın regard to the preparation of the 
scheme has to await the conclusion of the land 
acquisition proceeding, It is only after the posses- 
sion of the land 1s delivered to the Board that its 
engineers and other experts can go over the land, 
make necessary inspection and collect vital data, 
on the basis of which the scheme can be drawn up. 
It is essential to have a clear idea of the area of the 
land, its boundaries, and the nature of the soil for 
deciding about the details of the proposed scheme, 
and this is not possible so long as the owner of the 
land continues ın possession. Any attempt to draw 
up a scheme earlier has been described by con- 
tended that even if it be held to permissible to * 
frame the scheme without waiting for the acquisi- 
tion and possession of the land, 1t cannot be fur- 
ther assumed that the land acquisition proceeding 
has to await the finalisation of the scheme. In 
other words, both the proceedings may continue 
simultaneously, or any of the proceeding includ- 
ing one for land acquisition can be commenced 
without waiting for the other. In any event, the 
land acquisition proceeding should not be con- 
demned as premature on the ground that the 
scheme has not been framed. We have closely 
examined the entire Act with the assistance of the 
learned counsel for the parties and in ourview the 
contention on behalf of the respondents that the 
proceeding for acquiring land can be commenced 
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IN THE SUPREME COURT OF INDIA. 
Present:- L. M.Sharma and J.S.Verma, JJ. 
SpLL.P.(Civil) No 37900f 1991 6th August, 1991. 


State of Tamil Nadu and another — ..Appellants 


v. 
A.Mohammed Yousefand others ... Respondents. 


(A) Land Acquisition Act (I of 1894), Secs.4 and 5- 
A- Madras State Housing Board Act (XVI of 1961), 
Secs.39, 49, 53 and 56 - Acquisition Proceedings for 
construction of houses by Housing Board - If can be 
initiated. only after the framing of Scheme under 
Housing Board Act 

Chapter VII of the Madras State Housing Board 
Act containing Secs 35 to 69 deals with the fram- 
ing of the scheme. The Act has laid down separate 
procedures for the different types of schemes, The 
Act has laid down separate procedures for the 
different types of schemes according to necessity 
and suitability. Some of the schemes do not 
require acquisition of Jand which is, however, 
essential for constructing residential buildings 
under the housing scheme. Sec.39 of the Act, 
therefore, while enumerating the matters to be 
included in the scheme specifically mentions 
acquisition of land in Clause (a). If the acquisition 
is contemplated as a subject matter of the scheme 
itself, ıt follows that it must await the preparation 
of the scheme where it will be included. The Act 
requires the proposed scheme to be published 
permitting objections to be made and if they are 
found to be valid, under Sec 53, the scheme to be 
modified or abandoned. Sub-sec.(1) of Sec.49 directs 
the notice of the draft housing scheme to include 
and specify the following information as contained 
1n Clause (b) for the purpose of the publication 


and information to the general public “the place, 


or places at which particulars ofthescheme, a map 
ofthe area and details of the land which it is pro- 
posed to acquire and ofthe land in regard to which 
it is proposed to recover a betterment fee may be 
seen at reasonable hours." The words' ofthe land 
which it is proposed to acquire' reaffirm the posi- 
tion that the acquisition ofthe land has to bea part 
of the scheme which can be executed only after its 
publication. Apart from the provisions of Sec.53, 
Sec.56 further clothes in Board with the power to 
alter or cancel the scheme even after ıt is finally 
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sanctıoned. The language of clause (b) of the 
Proviso to the section once more leads to the same 
conclusion that acquisition of land has to await 
the framing of the scheme. [Paras 7 and 8] 
(B) Madras State Housing Board Act (XVI of 1961), 
Secs.53, 55 and 72 - Acquisition of land ıs part of 
execution of scheme - Sc 72 cannot be linked with 
Sec.53. 

It is contended that if the acquisition proceeding 
is not over by the time the scheme is ready, undue 
delay is bound to take place. The fallacy in the 
argument is that it assumes that the acquisition of 
the land is not a part of the execution of the 
scheme itself. The position 1s otherwise. Since the 
acquisition is included in the scheme, the process 
of execution of the scheme starts immediately 
when steps for acquisition are taken. Thus there is 
no question of any disregard of the command in 
Sec.55. Sec.72 empowers the Board to lease, sell, 
exchange or otherwise dispose of any land vested 
ın or acquired by ıt. This power bas been granted 
to the Board, according tó the petitioners so that 
if the scheme is abandoned under Sec.53, the land 
already acquired can be disposed of. The Court 
does not see any warrant for linking Sec.72 with 
Sec.53. The Board has been given the power to 
dispose of any land whenever it is considered in 
the interest of the Board to do so; and the circum- 
stances where it may be expedient to use this 
power may be many, as for example when the 
Scheme is altered or cancelled under Sec.56 due to 
a new development. [Para 10] 
Case referred to: 

Babu Barkya Thakur v. State of Bombay, A.LR. 
1960 S.C. 1203: (1961)1 S.C.R. 128 
G.Ramaswamy, Attorney General (R.Mohan, 
V.Krıshnamurthy and R.Ayyam Perumal, Advo- 
cates with him), for Petitioners. 

K.Parasaran, Senior Advocate (K.R.Chaudhary, 
T.V.S.N.Chari, Ms.Surucht Aggarwal and 
Ms.Manjula Gupta, Advocates with him), for 
Respondents. 

The Judgment of the Court was delivered by 
Sharma, J.:- The respondents have successfully 
challenged a notification under Sec.4 of the Land 
Acquisition Act, 1894 proposing to acquire their 
land before the Madras High Court. Their writ 
petition was allowed by a learned single Judge and 
on appeal the order was confirmed by Division 
Bench. The State of Tamil Nadu has challenged 
the decision by the present special leave petition. 


I] . Mohd.Mahibulla v. Seth Chamanlal (dead) by L.Rs 


the appellate court and by the order dated May 5, 
1966 the Additional District Judge sustained the 
objection and directed the memorandum of 
appeal to be dismissed. The High Court did not 
interfere when plaintiff took the matter before it. 
Ultimately special leave had been granted by this 
Court and at the timeof grant of leave, the follow- 
ing order was made. 


“As the petitioner is willing to pay deficit court 
fee on the memo of appeal before the District 
Judge without prejudice, we direct the issue of 
show cause notice to the other side ” 


2. It is unfortunate that even when that order was 
madeon November 27,1978, this matter 15 coming 
for final disposal almost 13 years thereafter 


3. The plea raised by the appellant before the 

learned Additional District Judge that the appeal 

was a continuation of the suit and the same court- 

fee as was payable on the plaint was appropriate 
the appeal had been rightly negatived. At the trial 
stage, there was an exemption and since it was 

specifically confined to the trial stage therewas no 

ground to claim the benefit at the appellate stage 

also. But when the learned Additional District 

Judge came to hold that the memorandum of 
appeal had not been sufficiently stamped, instead 

of outnght dısmissıng the memorandum of 
appeal, an opportunity should have been given 

and the appellantshould have been called upon to 

make good the deficiency Under the provisions of 
O.7 of the Code of Civil Procedure which applies 

tosuits, when the plaint does not bear appropriate 
court fee this 15 the requirement of the law Sec 107(2) 

of the Code of Civil Procedure provides: 


*107(2). Subject as aforesaid, the appellate 
court shall have the same powers and shall 
perform as nearly as may be the same duties as 
are conferred and 1mposed by this Court on 
courts of original jurisdiction ın respect of 
suits instituted therein ” 


4. Sec.149 of the Code of Civil Procedure pro- 
vides: . 


*149. Where the whole or any part of any fee 
prescribed for any document by the law for the 
tıme being ın force relating to court-fees has 


SC3 


13 


not been paid, the court may, in its discretion, 
at any stage, allow the person, by whom such 
fee 1s payable, to pay the whole or part, as the 
case may be, of such court-fee; and upon such 
payment the document, in respect of which 
such fee is payable, shall have the same force 
and effect as if such fee had been paid in the 
first instance." 


5. Reading these two provisions together and 
keeping fairness of procedure in view, we are 
inclined to agrde with the counsel for the appel- 
lant that when the lower appellate court came to 
hold that the memorandum of appeal had not 
been sufficiently stamped, an opportunity should 
have been given by the court to the appellant ta 
make good the balance court-fee within a time to 
be indicated and if there was failure to comply 
with the direction of the court the memorandum 
of appeal could have been dismissed. This oppor- 
tunıty havıng not been given, we are of the 
view that the dismissal of the appeal was not 
appropriate. 


6.Counselfor the appellant has undertaken to pay 
the deficit court-fee as was payable on the memo- 
randum ofappeal when the appeal was filed within 
four weeks hence. In case the amount of court-fee 
is so paid the title appeal shall be revived to be 
dealt with in accordance with lawifthere be failure 
to do so, the order of dismissal shall stand sus- 
tained 


7. We are inclined to agree with counsel for the 
respondents that this is a case of negligence on the 
part of the appellants and, therefore, the respon- 
dents who have been dragged in these proceedings 
for about 10 years should be compensated. We 
direct that the restoration of the appeal in the 


appellate court on payment of appropriate court- 


fee shall be subject to the further condition of 
payment by way of costs of Rs.1,000. 


/ 
8. The appeal is disposed of accordingly. 


B S. Appeal allowed. 


M 


—— 
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constructed, and the land has potential value for 
being used a building sites Having found that the 
land is to be valued only as building sites and 
having stated the advantageous position in which 
the land 1n question lies though forming part of 
the larger area, the High Court should not have 
applied the principles of deduction It ıs not in 
every case that such deduction ıs to be allowed. 
Where the acquired land ısın the midst of already 
developed land with amenities of roads, electricity 
etc., the deduction in the value of the comparable 
land 1s not warranted : 

13. The proposition that large area of land cannot 
possibly fetch a price at the same rate at which 
small plots are sold is not absolute proposition 
and ın given circumstances ıt would be permissible 
to take into account the price fetched by the small 
plots of land If the large tract of land because of 
advantageous position is capable of being used for 
the purpose for which the smaller plots are used 
and is also situated in a developed area with httle 
or no requirement of further development, the 


principle of deduction of the value for purpose of . 


comparison is not warranted With regard to the 

nature of the plots 1nvolved ın these two cases, 1t 

has been sausfactorily shown on the evidence on 

record thatthe land has facilities of road and other 
amenities and is adjacent to a developed colony an 

ın such circumstances ıt is possible to utilise the 

entire area in question as housesites In respect of 
the land acquired for the road, the same advan- 

tages are available and it did not require any 

further development We, are, therefore, of the 

view that the High Court has erred in applying the 

principle of deduction and reducing the fair mar- 

ket value of land from Rs 10 per sq yd to Rs 6 50 

per sg.yd In our opinion, no such deduction 1s 

justified in the facts and circumstances of these 

cases, The appellants, therefore, succeed 

14. In the result, the appeals are allowed and the 

respondent is directed to pay the compensation as 

determined by the learned Subordinate Judge with 

interest and solatium in accordance with law In 

thecircumstances of the case, we make no order as 

to costs, 
BS Appeals allowed. 
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IN THE SUPREME COURT OF INDIA. 


Present- Ranganath Misra, C J , A.M. Ahmadi 
and P.B Sawant, JJ. 
C A.No.1290 of 1979 18th September, 1991. 


Mohammad Mahibulla and another 
Appellants 
v 


Seth Chamanlal (Dead) by L.R's. and others 
A . -Respondents 


Cıvıl Procedure Code (V of 1908), Secs.107(2) and 
149 - Memorandum of appeal not sufficiently 
stamped - Dismissal of appeal without giving an 
opportunityto appellant to make good the deficiency 
- Propriety 


Reading the provisions of Secs 107(2) and 149 of 
the Civil Procedure Code together and keeping 
fairness of procedure ın view, 1t must be held that 
when the lower appellate court came to hold that 
the memorandum of appeal had not been suffi- 
cientlystamped, an opportunity should have been 
given by the court to the appellant to make good 
the balance court-fee within a time to be indicated 
and ıf there was failure to comply with the direc- 
tion of the court, the memorandum of appeal 
could have been dismissed. This opportunity having 
notbeen given, thé dismissal of the appeal was not 
appropriate. [Para 5] 


The Court made the following 

ORDER - This 15 an appeal by special leave by the 
plaintiff/Wakf Board Its suit for declaration of 
the right to the passage and possession thereof 
having been dismissed by the trial court, a title 
appeal was filed before the District Judge of Kar- 
nal, By an exemption notification on the plait in 
asuit of this type filed by the Wakf Board, court fee 
of Rs.15 is payable On its memorandum of 
appeal, the plaintiff has paid the same amount of 
court-feealso Objection was raised to sufficiency 
ofcourt feeand respondents asked for dismissal of 
the memorandum of appeal as it had not been 
sufficiently stamped. As a fact, while court fee of 
Rs 638 was payable, court fee of Rs.15 had been 
paid. This matter was preliminarily considered by 


t 


I] Bhagwathula Samanna v. Spi Thasıldar and L A. Offr. (Fathima Beevi, J ) 


generally a deduction is given taking into consid- 
eration the expenses required for development of 
the larger tract to make smaller plots within the 
area in order to compare with thesmall plots dealt 
with under the sale transaction. This principle has 
been stated by this Court in Triben: Devi case, 
AT R. 19728.C. 1417: (1972)1 S.C C 480. (1972)3 
S.C. R. 208. 
8. In Kaushalya Devt Bogra v. Land Acquisition 
Officer, A.I R. 1984 S.C. 892. (1984)2 S.C.C 324 
(1984)2 S.C R. 900, this Court observed at pages 
912-913 as under: 
“When large tracts are acquired the transac- 
tion in respect of small properties do not offer 
a proper guideline...... In certain other cases 
this Court indicated that for determining the 
market value a large property on the basis of a 
sale transaction for smaller property a deduc- 
- tion should have be given.” 
9. We shall also refer to the observations of this 
Court ın Admunısirator-General of W B. v. Collec- 
tor, Varanasi, (1988)28 C C 150 AIR 1988S C. 
943: 
"The principle that evidence of market value 
of sales of small, developed plots is not a safe 
guide in valuing large extents of land has to be 
understood in 1ts proper perspective The prin- 
cıple requires that prices fetched for small 
developed plots cannot directly be adopted in 
valuing large extents. However, if 1t 1s shown 
that the large extent to be valued does admit of 
and is ripe for use for building purposes, that 
building lots that could be laid out on the land 


- would be good selling propositions and that 


valuation on the basis of the method of a 
hypothetical layout could with justification be 
adopted, then in valuing such small, laid out 
sites the valuation indicated by sale of compa- 
rablesmall sites in thearea at or about the time 
of the notification would be relevant. In such a 
case, necessary deductions for the extent of 
land required for the formation of roads and 
other civic amenities; expenses of develop- 
ment of the sites by laying out roads, drains, 
sewers, water and electricity lines, and the 
interest on the outlays for the period of defer- 
ment of the realisation of the price, the profits 
on the venture etc. are to be made.” 

10. This Court has in a recent decision in Special 

Tahsildar, Land Acquisition, Visakhapatnam v. 

SmtA.Mangala Gown, (1991)4 S.C.C. 218. (1991)2 
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Scale 301, following Trıbeni Devi case, A LR 1972 
SG 1417. (1972)1 S C.C. 480 (1972)3 S.C R. 208, 
pointed out as under. 
“It is to be noted that in building regulations, 
setting apart the lands for development of 
roads, drainage and other amenities like elec- 
tricity etc. are condition precedent to approve 
layout for building colonies. Therefore, based 
upon thesituation ofthe land and the need for 
development the deduction shall be made. 
Where acquired land is in the midst of already 
developed land with amenities of roads, drain- 
age, electricity etc. then deduction of 1/3 would 
not be justified. In the rule areas housing schemes 
relating to weaker sections deduction of 1/4 
may be justified " 
11. The principle of deduction in the land value 
covered by the comparable sale is thus adopted in 
order to arrive at the market value of the acquired 
land In applying the principle it 15 necessary to 
considerall relevant facts Itis nottheextent ofthe 
area covered under the acquisition which i5 the 
only relevant factor Even in the vast area there 
may be land which is fully developed having all 
amenities and situated in an advantageous posi- 
tion. Ifsmallerarea within the large tract i5 already 
developed and suitable for building purposes and 
have in its vicinity roads, drainage, electricity, 
communications etc then the principle of deduc- 
uonsimplyfor the reason thatıt ıs part of the large 
tract acquired, may not be justified. 
12. The national highway runs very near to the 
proposed Port Trust colony The lands acquired 
alreadyfor theSouth Eastern Railway Staff Quar- 
ters he to the southern side of the land under 
acquisition, The town planning trust road runs on 
the northern side of the land under acquisition 
The colony 1s ın the fact developing part of the 
municipal town. The plot of Ac 1.68 cents ın Sur- 
vey No.2/2A acquired for the formation of the 
diversion road is adjacent to built-in area. The 
land involved in these cases is of even level and fit 
for construction without the necessity of levelling 
or reclamation. The High Court has itself con- 
cluded on the evidence that the lands covered by 
the acquisition are located by the side of the 
National Highway and the Southern Railway Staff 
Quarters with the town planning trust road on the 
north. The neighbouring areas are town planning 
trust road on the north The neighbouring areas 
are already developed ones and houses have been 
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Ms Shyamala Pappu, Senior Advocate, (Ms.Indra 
Sawhney, Advocate with him), for Appellants. 

T V.S.N.Chan, for Respondent. 

The Judgment of the Court was delivered by 
Fathima Beevı, J..- The appellants are aggrieved 
that the High Court by the common judgment 
dated January 20, 1976 in two cases had substan- 
tially reduced on erroneous grounds the enhanced 
compensation allowed by the Subordinate Judge 
onreference under Sec.18 of the Land Acquisition 
Act (for short ‘the Act’). 

2. Civil Appeal No.1222 of 1977 relates to acqui- 
sition of Ac.8 33 cents of land in Survey No 2/1 of 
Dondaparthi village in pursuance to Notification 
under Sec 4(1) ofthe Act published on July 7, 1966 
for construction of quarters for the staff of Port 
Trust. 

3. Civil Appeal No 1221 of 1977 relates to acqui- 
sition of Act. 1 68 cents of land ın Survey No.2/2A 
of the same village in pursuance to the Notifica- 
tion published on August 1, 1968 for the purpose 
of formation of the national highway diversion 
road. 

4. The appellants claimed land value at the rate of 
Rs.10 per sqyd. since the Land Acquisition 
Officer awarded only 0.88 paise per sq yd. The 
learned Subordinate Judge determined the mar- 
ket value of the land at the rate of Rs.11 persq yd. 
accepting as basis the value of land under the 
transactions evidenced by Exs.A-1 to A-4, but 
granted the compensation at the rate of Rs.10 per 
sq.yd. as the claimants themselves had claimed 
compensation at the rate of Rs 10 per sq.yd. The 
State preferred appeal against the said judgment 
of the Subordinate Judge to the High Court of 
Andhra Pradesh. The High Court accepted 
Exs.A-1 to A-4 as reflecting the value of land in the 
neighbourhood. It however following the decision 
of this Court in Tribent Devi v. Collector, Ranchi, 
AIR.19728.C 1417 (1972)1 S.C C 480: (1972)3 
S C.R. 208, that a deduction of 1/3 of the value is to 
be made when large extent of land is acquired 
under housing scheme, determined the market 
value of the appellants' landat the rate of Rs.6.50 
paise per sq yd. and accordingly reduced the total 
compensation allowed by the Subordinate Judge. 
5. The learned counsel for the appellants con- 
tended before us that the High Court had 
erroneously applied the principle laid down in 
Tribeni Devi case, A I R, 1972 S.C 1417 (1972)1 
S.C.C 480: (1972)3 S C R. 208, without properly 
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appreciating the nature of the land in guestion 
and the purpose for which ıt had been acquired. It 
was submitted that the land in question was fully 
developed and eminently suitable for being used 
as house sites and, therefore, there was no justifi- 
cation for making any deduction. It is also pointed 
out that even in respect of the land acquired for 
the purpose of formation of the road, the High 
Court wrongly proceeded on the basis that 
expenses have to be incurred for development and 
thus in awarding the compensation, the High Court 
wrongly applied principles of deduction of 1/3 of 
the value. The learned counsel has taken us through 
the relevant evidence and maintained that the 
learned Subordinate Judge had reduced the land 
value to Rs.10 per sq.yd. though the market value 
was higher at Rs.11 per sq yd. only because the 
appellants had themselves limited the claim to 
Rs.10 per sq.yd. 

6. The learned counsel for the respondent main- 
tained that theappellants' land forms part oflarge 
tract acquired for the purpose of eonstruction of 
houses, that the sale deed Exs A-1 to A-4 relate to 
small plots which are fully developed and when 
the transaction is compared, it 15 necessary to take 
into account the development that is required to 
be made for bringing the acquired land suitable for 
the purpose of construction and that the High 
Court was right in making the deduction of 1/3 of 
the value in the facts and circumstances of the 
case. 

7. In awarding compensation 1n acquisition pro- 
ceedings, the Court has necessarily to determin 
the market value of the land as on the date of the 
relevant notification. It ıs useful to consider the 
value paid for similar land at the material time 
under genuine transactions The market value 
envisages the price which a willing purchaser may 
pay under bona fide transfer toawilling seller The 
land value can differ depending upon the extent 
and nature of the land sold. A fully developed 
sinall plot in an important locality may fetch a 
higher value than a larger area in an undevelop- 
ment condition and situated in a remote locality. 
By comparing the price shown in the transactions 
all variables have to be taken into consideration. 
The transaction in regard to smaller property 
cannot, therefore, be taken asa real basis for fixing 
the compensation for larger tracts of property. In 
fixing the market value of a large property on the 
basis of a sale transaction for smaller property, 





n Bhagwathula Samanna v. Spl. Tahsildar and L.A Offr. 


Rao, (1985)1 AP LJ 99, a Division Bench of the 
High Courtsurveyed judgments ofthe High Court 
relating to housing schemes of Vishakapatnam 
upholding deduction of 1/3 to be reasonable. 
Accordingly we hold that 1/3 of the market value 
Should be deducted for development of the lands. 
The High Court committed grievous error in 
giving a curious reasoning of valuing at Rs.12 and 
upholding Rs.10 to be the market value after 
deduction, though the market value was deter- 
minedat Rs 10 Accordingly the appeal is allowed. 
The market value is determined at Rs.6 per sq.yd. 
and after deductıng 1/3 the market value is Rs.4 
per sq.yd. The respondents are entitled to 15 per 
cent solatium on market value and 4 per cent 
interest thereon from the date of dispossession 
But in the circumstances parties are directed to 
pay and receive their own costs 


BS. 


Appeal allowed. 


IN THE SUPREME COURT OF INDIA. 
Present:- N.M Kaslıwal and M Fathima Beevi, JJ. 


C.A.Nos.1221 and 1222 of 1977 
18th September, 1991 


Bhagwathula Samanna and others . Appellants 


v. 
Special Tahsildar and Land Acquisition Officer, 
Visakhapatnam Municipality, Visakhapatnam. 

. Respondent 


Land Acquisition Act (I of 1894), Sec 23 - Acquisi- 
tton proceedings - Compensation - Award of - Market 
value of land - Determination of 

In awarding compensation in acquisition proceed- 
ıngs, the Court has necessarily to determine the 
market value of the land as on the daté of the 
relevant notification It is useful to consider the 
value paid for similar land at the material time 
under genuine transactıons The market value 
envisages the price which a willing purchaser may 
pay under bona fide transfer toa willing seller. The 
land value can differ depending upon the extent 
and nature of the land sold A fully developed 
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small plot 1n an important locality may fetch a 
higher value than a larger area in an undeveloped 
condition an situated ın a remote locality. By 
comparing the price shown ın the transactions, 
all variables have to be taken into consideration. 
The transaction 1n regard to smaller property 
cannot therefore, be taken as a real basis for fixing 
the compensation for larger tracts of property. In 
fixing the market value of a large property, gener- 
ally a deduction is given taking into consideration 
the expenses required for development of the 
larger tract to make smaller plots within that area 
inorder to compare with the small plots dealt with 
under the sale transaction. The principle of 
deduction in the land value covered by the compa- 
rable sale is adopted 1n order to arrive at the 
market value ofthe acquired land In applying the 
principle, it 1s necessary to consider all relevant 
facts Its not the extent of the area covered under 
the acquisition which 1s the only relevant factor. 
Even in the vast area there maybe land which 1s 
fully developed having all amenities and situated 
inanadvantageous position Ifsmaller area within 
the large tract 1s already developed and suitable 
for building purposes and have ın its vicinity roads, 
drainage, electricity, communications etc., then 
the principle of deduction simply for the reason 
thatıtıs part of the large tract acquired may not be 
Justified The proposition that large area of land 
cannot possible fetch a price at the same rate at 
which small plots aresold ıs not absolute propost- 
tion and 1n given circumstances, 1t would be per- 
missible to take into account the price fetched by 
the small plots of land If the larger tract of land 
because of advantageous position 1s capable of 
being used for the purpose for which the smaller 
plots are used and 1s also situated in a developed 
area with little or no requirement of further devel- 
opment, the principle of deduction ofthe value for 
the purpose of comparison 1s not warranted. 
[Paras 7, 11 and 13] 
Cases referred to: 
Tnbent Devi v Collector, Ranchi, A.I R. 1972 S.C. 
1417. (1972)1 SCC 480: (1972)3 S.C.R. 208; 
Kaushalya Devi Bogra v Land Acquisuion Officer, 
AIR.1984S.C 892. (1984)2 S.C C 324. (1984)2 
S C.R. 900, Admınıstrator-General of W B. v. Col- 
lector, Varanasi, (1988)2 S C.C 150: A.IR. 1988 
SC 943; Special Tahsıldar, Land Acquisition, 
Visakhapatnamv Smt A Mangala Gown, (1991)4 
S C.C. 218: (1991)2 Scale 301. 
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notification of 1961 in which another T.S. number 
ın the locality, namely, T.S.No 1008, ultimately, 
the High Court awarded at Rs.10 per sq.yd. 
Perhaps had there been no bona fide or genuine 
sale transaction relating to the selfsame land, the 
reliance placed on that judgment may be justified, 
but exclusion of bona fide and genuine sale trans- 
actions 1n respect of the same land under acquisi- 
tion and to place reliance on the award of some 
otherland is obviously illegal. When the claimants 
themselves sold as a willing seller ofan acre ofland 
at Rs.5 per sq yd. large extent of five acres and odd 
under acquisition, 1f 1t 1s offered to be sold as a 
block, 1t would not fetch higher rate but surely be 
negotiated for a lesser rate 1f not thesame market 
value at Rs 5 due to time lag of nine months No 
attempt was made by the respondent to explain 
under what circumstánces they came to sell their 
lands at Rs.5 per sg.yd' when they expect higher 
valué at Rs.10 per sq.yd. May be the payment of 
Rs.10 per sq.yd., be windfall to the owner of the 
land in T.S.No.1008. Taking the totalıty of the 
facts and circumstance, we hold that the High 
Court committed grave error to completely 
ignoring the sale transactions of the lands under 
acquisition. In view of the time lag we have no 
hesitation to conclude that the prevailing market 
value ofthe land as on the date of the notification 
would be Rs 6 per sq yd. 

2.Itis next contended by Shri Narasimhacharıthat 
when a large extent of land was acquired for a 
housing scheme, at least 1/3 of the land should be 
deducted towards laying the roads, setting up parks, 
drainage ând other ametuties The High Court 
committed manifest error ın omitting to deduct 
1/3 of the land. - - 

3. Shri Subba Rao, the learned counsel for the 
respondent contended that the High Court had 
noted this contention of theappellant and consid- 
ered that the market value of the land would be 
Rs.12 per sq yd. and after giving the deduction of 
1/3 1t would come to Rs.10. The reasoning of the 
High Court 1s proper and warrants no interfer- 
ence In support thereof he placed reliance in 
Special Tahsıldar,. Vishakapatnam v Rednam 
Dharma Rao, C A No.41870f1982, decided onJuly 
17, 1990, wherein this Court had upheld the 
deduction of 1/5 from the market value towards 
developmental charges. It is settled law that the 
High Court and the reference court when made 
wrongapplication ofa principle, this Court would 
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under Art.136 correct the same, vide Special Land | 


Acquisinon Officer, Bangalore v. TAdmarayan Setty, 
A.I R. 1959 S.C. 429: (1959)1 S.C.R. (Supp ) 404: 
1959 CrLLJ 526, Dattatrayya Shankarbhat Am- 
balg v. Collector of Sholapur, A I R. 1970 S.C. 850: 
(1971)3 S C.C. 43, Dollar Company, Madras v 

Collector of Madras, A.I.R. 1975 S.C. 1670 (1975)2 
S C.C. 730: 1975 S.C R. (Supp ) 403 and Padma 
Uppal v. State of Punjab, (1977)1 S C.C. 330: (19771 
S.C.R. 329 - 

4. In Tribeni Devi v Collector of Ranchi, (1972)1 
S C.C. 480: (1972)3 SCR 213, this Court held 
that “ın order to develop that area at least the 
value of 1/3 of the land will have to be deducted for 
roads, drainage and other amenities”. On this 
basis the value of the land at Rs 2,08,135.70 per 
acre would, after the deduction of 1/3 come to 
Rs.1,38,757 per acre. In Kaushalya Devi Bogra 
(Smt) v Land Acquisition Officer, Aurangabad, 
AIR. 1984S.C 892 (1984)2S C.C. 324: (1984)2 
S C R. 900, this Court held that deduction of 1/3 
was held tobereasonable. In Vijay Kumar Moti Lal 
v State of Maharashtra, A LR. 1981 S C. 1632: 
(1981)2 S.C.C 719, one-third was deducted 
towards developmental charges in undeveloped 
area. In Vijaysingh Liladhar v. Special Land Acqui- 
sition Officer, (1988)3 S C.C. 760, the deduction of 
one-fourth by the High Court which was not chal- 
lenged in this Court was upheld. In Special Land 
Acquisition Officer, Bangalore v T-Adinarayan Setty, 
ATIR. 1959 S C 429: (1959)1 S C R. (Supp ) 404. 
1959 Cr.LJ 526, deduction of 25 per cent was 
held to be reasonable. 4t is to be noted that 1n 
building regulations, setting apart the lands for 
development of roads, drainage and other ameni- 
ties lıke electricity etc are condition precedent to 
approve layout for building colonies. Therefore, 
based upon the situation of the land and the need 
for development the deduction shall be made 

Where acquired land 1s in the midst of already 
developed land with amenities of roads, drainage, 
electricity etc then deduction of 1/3 would not be 
Justified. In the rural areas housing schemes relat- 
ing to weaker sections deduction of 1/4 may be 
Justified. On that basis, this Court ın R. Dharma 
Rao case, C.A.No 4187 of 1982, decided on July 17, 
1990, upheld deduction of 1/5 because the owner 
while obtaining the layout had already set apart 
lands for road and drainage Therefore, deduction 


“of 1/3 would be reasonable. In fact in Tahsildar, 


Land Acquisition, Vishakapatnam v. P.Narasing 
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Acquisition Officer, (1988)3 S.C C. 760, Tahsildar 
Land Acquisition, Kapan v. P.Narasıng 
Rao, (1985)1 A P.L.J. 99 

T.V S N.Chari, for Appellant. 

A Subba Rao and A.D N Rao, for Respondent. 
The Judgment of the Court was delivered by 

K. Ramaswamy, J..- This appeal by special leave 
arises against the Division Bench judgment dated 
November 24, 1975 ın A:S.No 691 of 1972 of the 
A.P.High Court fixing the market value at Rs.10 
per sq.yd. The facts lie 1n a short compass are 
stated thereunder. A notification under Sec.4(1) 
of the Land Acquisition Act, 1894 (in short ‘the 
Act’) was published in the State Gazette on 
November 21, 1963 to acquire 5 acres-589 1/3 
sg.yds in TS No 981, Block No.34 of Waltair 
Ward, Visakhapatnam fora housing scheme. The 
Collector awarded at Rs.1.58 per sq.yd. and on ref- 
erence, the civil court enhanced the compensation 
to Rs.10 per sq.yd. with solatium at 15 percentand 
interest at 4 per cent The respondent claimed at 
Rs 12 per sq.yd On appeal and cross appeals the 
High Court confirmed the award and dismissed 


theappealas well as cross-objections for enhance- - 


ment to Rs.12 per sq.yd. Two contentions have 
been raised by Shri Narasimhachari, the learned 
counsel for the appellant. Under Ex B-6, dated 
August 3, 1961; under Ex.B-7, dated September 5, 
1961 and Ex B-8, dated September 8, 1961 the 
respondent purchased one acre-1986 sq.yds. 1n 
each documents in the same T.S.No.981 at 0 42 p. 
persq.yd. He sold on January 24, 1963 an extent of 
one acre under Ex B-10at Rs.5 per sq yd. There- 
fore, the aforesaid sale deeds, Exs B-6, B-7, B-8 
and B-10will reflect the prevailing market value of 
the land in question. The trial court and the High 
Court committed grievous error in placing reli- 
ance on a decision of the High Court in A.S No.191 
of 1967 dated November 11, 1970 awarding at 
Rs.10 per sq.yd. 1n respect of 6,209 sq yds. in 
T.S.No 1008, Block No.39, Waltaır Beach Road, 
which was acquired under a notification dated 
March 19, 1961 for 'the purpose of Caltex Oil 
Refinery the price fixed therein does not reflect 
the correct market value while the bona fide sale 
deed of purchase and sale by the respondents 
relating to the acquired land are available on 
records and form correct basis. The courts below 
committed grave error of law in completely 
excluding thosesale transactions and relying upon 
that judgment. We find force in the contention, 


though Shri Subba Rao, learned counsel for the 
respondent vehemently resisted ıt. It ıs settled law 
by catena of decisions that the market value pos- 
tulated in Sec 23(1) of the Actis designed to award 
just and fair compensation for the lands acquired 
The word “market value” would postulate price of 
the land prevailing on the date of the publication 
of the notification under Sec 4(1) This Court 
repeatedly laid the acid test that in determining 
the market value of the land, the price which a 
willing vendor might reasonably expect to obtain 
from a willing purchaser would form the basis to 
fix the market value. For ascertaining the market 
rate, the court can rely upon such transactions 
which would offer a reasonable basis to fix ‘the 
price. The price paid insale or purchase of the land 
acquired within a reasonable time from the date of 
the acquisition of the land in question would be 
the best piece of evidence’ In its absence the, price 
paid for a land possessing similar advantages to 
the land in the neighbourhood of the land 
acquired in or about the time of the notification 
would supply the data to assess the market value. 
Itis not necessary to cite all the decisions suffice to 
state that a recent judgment in Penyar and Pareekannı 
Rubbers Ltd. v. State of Kerala, (1991)4.S C.C 195, 
a bench of this Court, to which one of us 
K.Ramaswamy, J., was a member surveyed all the 
relevant precedents touching the points. In the 
light of the settled legal position let us consider 
whether the High Court and the civil court are 
justified in excluding the sale deeds completely . 
and to place reliance on another judgment of the 
Division Bench of the High Court of A.P. Admit- 
tedly, the claimant 15 a vendee in Exs.B-6 to B-8 at 
0.42 paise. In aspan of one year and four months, 
they sold at Rs.5 per sq.yd. It is common knówl- 
edge that proposal for acquisition would be known , 
to everyone 1n the neighbourhood, in particular, 
to the owners of the property and it is not uncom- 


, mon that sale transactions would be brought into 


existence before the publication of Sec.4(1) noti- 
ficationso as to form the basis to lay higher claim 
for compensation. We do assume that Ex.B-101s a 
genuine and bona fide sale transaction. In respect 
of one acre of the land in the selfsame land when 
sold at Rs.5 per sq.yd., would ıt fetch ın a short 
period of nme months, double the market value, 
namely, at Rs.10 per sq yd ? We have no doubt 
that it would not get that price for 5 acres and 
odd area. It 15 undoubted that in respect of a 
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conclusion that Rajalakshmi Ammal should be 
deemed to have held only a lıfe estate ın the 
, properties and after her death, her male children 
got the properties absolutely. 
3. After going through the contents of the will we 
agree with the view taken by the High Court. We 
do-not agree with the contention of the learned 
counsel for appellant raised before us that Pad- 
manabha Chettiar, the testator of the will wanted 
to give absolute right in the property to his wife 
Dhanalakshmi Ammal and thereafter absolute 
nght in favour of his daughter Rajalakshmi Ammal 
The above intention 1s negatived by a clear men- 
uon in the will that after Rajalakshmı Ammal the 
property shall ultimately go to her male children 
In case the intention of the testator was to give the 
properties absolutely in favour of Rajalakshmi 
Ammaland not merely life interest then there was 
no question of mentioning that after her 1t should 
go to her male chıldıen.. 
4. Learned counsel for the appellant also raised a 
contention that even if 1t may be considered that 
only hfe interest was given to Rajalakshmı Ammal 
under the will, such right became absolute under 
Scc 14(1) of the Hindu Succession Act, 1956. This 
contention was neither raised in any of the courts 
below nor before the High Court nor ın the peti- 
tion for special leave and we cannot permit this 
ground to be raised for the first time before us 
during the course of arguments. In the result we 
find no force in this appeal and the same is dis- 
missed with no order as to costs. 
RS. Appeal disnussed. 
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The market value postulated 1n Sec.23(1) of the 
Act is designed to award just and fair compensa- 
tion for the lands acquired. The word ‘market 
value' would postulate price ofthe land prevailing 
on the date of the publication of the notification 
under Sec.4(1). This Court repeatedly laid the 
acid test that in determining the market value of 
the land, the price which a willing vendor might 
reasonably expect to obtain from a willing pur- 
chaser would form the basis to fix the price. The 
price paid in sale or purchase of the land acquired 
within a reasonable time from the date of the 
acquisition of the land in question would be the 
best piece of evidence. In its absence, the price 
paid for a land possessing similar advantages to 
the land ın the neighbourhood of the land 
acquired in or about the time of the notification 
would supply the data to assess the market value. 
Exclusion of bona fide and genuine sale transac- 
tions in respectofthe same land under acquisition 
and to place reliance on the award of some other 
land is obviously illegal. [Para 1] 
(B) Constitution of India (1950), Art 136 - Land 
Acquisition Act (I of 1894); Secs.18 and 23 - Jurıs- 
diction under Art. 136 - Exercise of - High Court and 
reference Court making wrong application of prin- 
ciple on important points - Supreme Court will 
interfere. 

It is settled law that the High Court and the 
reference court when made wrong application ofa 
principle on important points affecting valuation 
has been overlooked or'misapplied this court would 
under Art.136 correct the same. [Para 3] 
Cases referred to: 

Periyar and Pareekanni Rubbers Ltd. v. State of 
Kerala, (1991)4 S.C.C. 195, Special Land Ácquisi- 
tion Officer, Bangalore v. T. Adinarayan Setty, A.I R. 
1959 S C. 429: (1959)1 SCR (Supp.) 404: 1959 
Cri L J. 526; Dattatrayya Shankarbhat Ambalgı v. 
Collector of Sholapur, A I R. 1970 S C 850: (1971)3 
S.C.C 43; Dollar Company, Madras v. Collector of 
Madras, A.I.R. 1975 S C. 1670: (1975)2S C C. 730: 
1975 S CR. (Supp ) 403, Padma Uppal v. State of , 
Punjab, (1977)1 S C C. 330. (1977)1 S.C.R. 329; 
Tnbeni Devi v. Collector of Ranchi, (1972)1 S.C.C. 
480. (1972)3 S C.R. 213; Kaushalya Devi Boga 
(Smt) v Land Acquisition Officer, Aurangabad, 
AIR 1984 S.C 892: (1984)2 S C C 324. (1984)2 
SCR. 900, Vijay Kumar Motu Lal v. State of 
Maharashtra, AIR 1981 SC. 1632. (1981)2 
$.CC 719; Viyaysıng'ı Liladhar v. Special Land 
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curtailment of her rights by her own consent and 
free will in her stridhan property. In the present 
case B.Narasimhaiah came by adoption ın the 


family of Chikkahanumaiah andas aconsequence ` 


of which he lost his right 1n the property of his 
natural father. At the time of adopting B. Nara- 
simhaiah not only Chikkahanumaiah but Smt. 
Thimmamma also agreed to grant the right of 
co-ownershıp in all the properties mentioned ın 
the schedule whıch admıttediy included the 
strıdhan property of Smt.Thımmamma also Smt. 
Thımmamma also puta restriction on her rights in 
the immovable properties detailed in theschedule 
and agreed that B.Narasamiah will have complete 
title after their death over all the immovable and 
movable properties and they will not transfer any 
property mentioned in the schedule in future and 
B.Narasimhaiah will also not transfer any prop- 
erty during their lifetime. The above recitals 
unmıstakabiy go to show that Smt.Thimmamma 
hadagreed notto transfer the propertyın question 
and as such the sale made ın favour of the appel- 
lant ıs invalid. Learned counsel for the appellant 
was unable to show any infirmity in the judgment 
of the High Court We are happy to note that on 
oursuggestion learned counsel for the respondent 
was able to persuade the respondent to pay an 
amount Rs.15,000 to the appellant as a gesture of 
goodwill within two weeks from today. 

7. In the result, we find no force in this appeal and 
the same 1s dismissed with no order as to costs. 


R.S. Appeal dismissed. 
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In case this intention of the testator was to gıvethe « 
properties absolutely in favour of Rajalakshmı 
Ammaland not merely life interest then there was 
no question of mentioning that after her ıt should 


go to her male children. [Para 3] 
K.Ram Kumar and Ms. Jankı Ramachandrar, for 
Appellant. 


M.Raghuraman, for Respondents 
The Judgment of the Court was delivered by 
Kaslıwal, J.:- This appeal by special leave is 
directed against the Judgment of the High Court 
of Judicature at Madras dated July 29, 1976: The 
short controversy ın the case is regarding the 
ambit and.scope of a will dated June 22, 1924 
executed by one Padmanabha Chettiar. The cón- 
struction of the will is ın question in the present 
case A translation of the will as supplied by the 
appellant in this Court reads as under: 
“On the second day of June, 1924, Le, Tamil 
ninth day of Anı of Raktakshı year, this will 
executed by me, Padmanabha Chettiar, son of 
Sami Chettiar, Vysya caste, cultivation, resi- 
dent of New Street, Sultanpettai, Koppam, 
Palakkadu Taluq, Kallikotta1 District, pres- 
ently at Anaimalai, ıs to the effect As I do not 
have male progeny and I have attained old age, 
the movable and immovable properties men- 
tioned hereunder in my possession and enjoy- 
ment, both ancestral and also self-acquired, 
shall be enjoyed by me absolutely till my life- 
time, after my lifetime my wife Dhanalakshmi 
Ammal shall enjoy likewise till her lifetime; 
after her lifetime as described hereunder A 
Schedule properties shall be enjoyed abso- 
lutely by my daughter and wife Anaimalai 
Subramania Chettiar, Rajalakshmi Ammal, and 
after her it should go to her male children." 
2. The question which arises on the basis of the 
contents of the.above will is whether Rajalakshmı 
Ammal had acquired a life estate under the will or 
anaboslute estate The High Court took the view 
that it was one of the cardinal principles of con- 
struction of wills that so far as legally possible 
effect should be given to every dispositioi con- 
tained ın the will unless the law prevents such 
effect being given to it. The High Court held thai 
the fact that the testator directed that after Rajala- 
kshmı Ammal it shall go to her male children 
clearly showed an intention that Rajalakshmı 
Ammal's interest in the properties should not be 
absolute. The High Couft thus arrived at the 
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, Shops and for reconstructing new buildings on the 
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site is bona fide Consequently the Rent Control- 
ler passed an order of eviction against the respon- 
dents. As against theorder of the Rent Controller 
the respondents filed R C A.No.4 of 1983 before 
the Appellate Authority (Sub-Court, Mayıladu- 
thura) Before the Appellate Authority the 
respondents did not canvass the correctness ofthe 
finding of the Rent Controller that the petitioner's 
requirement of the petition mentioned property 
for demolition and reconstruction 1s bona fide. 
The only point that was urged before the Appel- 
late Authority was that the petition for eviction 
filed before the Rent Controller under the provi- 
sions of the Act 1s not maintainable The Appel- 
late Authority confirmed the finding of the Rent 
Controller that the lease in favour of the respon- 
dents 1s both ın respect of buildings as well as the 
vacantsiteand, therefore, the petition for eviction 
filed under the provisions of the Act ıs maintain- 
able. Consequently the Appellate Authority dis- 
missed the rent control appeal. Aggrieved by the 
judgment of the Appellate Authority the respon- 
dents have preferred the present civil revision 
peution. 

5.Mr.M.K Kabir, learned counsel for the respon- 
dents in the first place contended that the peti- 
tioner leased out only the site for the specific 
purpose of a care service station to one Nataraja 
Iyer, Subsequently thesaid Nataraja Iyer, assigned 
thetenancy agreement 1n favour of Tirunavukkar- 
asu, who at his cost put up some asbestos sheet 
sheds and a compound wall, in the petition men- 
tioned premises and from Tirunavukkarasu the 
respondents have purchased the asbestos sheet 


` sheds and the compound wall; Inasmuch as the 


said asbestos sheet sheds and the compound wall 
put up in the petition mentioned property do not 
belong to the petitioner, the petition for eviction 
filed under the provisions of the Act 1s not main- 
tainable The learned counsel further contended 
that as the respondents have become the owners 
of theasbestos sheet sheds and compound wall put 
up in the petition mentioned property, the peti- 
tioner cannot file a petition for eviction seeking 
for recovery of vacant possession of the site after 
the removal of the asbestos sheet sheds and the 
compound wall. The petition for eviction filed 
by the petitioner under Sec.14(1)(b) of the Act 
will be maintainable, if, what was let out to the 
respondents by the petitioner under the tenancy 
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agreement Ex.A-1 1s a building within the mean- 
ing of Sec 2(2) of the Act. Therefore, the question 
we have to examine ın this case 1s, whether the 
property let out by the petitioner to the respon- 
dents is a building within the meaning of Sec.2(2) 
of the Act. The backdrop of law may be briefly 
examined before going ınto the factual details. 
Sec 2(2) ofthe Act defines a building and ıt runs as 
follows, 

“ “building” means any building or hut or part 

of a building or hut, let or to be let separately 

for residential or non-residential purposes and 

1ncludes 

(a) the garden, grounds and outhouses, 1f any, 

appurtenant to such building, hut or part of 

such building or hut and let or to be let along 

with such building or hut, 

(b) any furniture supplied by the landlord for 

use in Such building or hut, but does not 

include a room ın a hotel or boarding house.” 
The inclusion of hut in the definition and other 
ındıcatıons in Sub-clauses (a) and (b) of Sec.2(2) 
of the Act point to the fact that the words “build- 
ing" is used to denote a structure of the nature of 
a house intended for human habitation or for 
using it for non-residential purpose such as carry- 
ingon business. Hence if we take the definition of| 
the "building" along with the purpose of the Act, 
it includes not only a building but even a part of it. 
A building consists of not only the superstructure 
but also the site on which the superstructure stands. 
InthedecisionJ.H Iraniv. Chidambaram Chettiar, 
(1952)2 ML J. 221. ALR. 1953 Mad. 650, the 
subject matter of the lease consisted of 

(1) small sheds at one end of the premises, 

(11) the site on which the tenant subsequently 

put up a cinema theatre, 

(11) all the vacant space within, exclusive of the 

theatre and sheds. 
The question arose in that case whether what was 
let out was a building within the definition of the 
Madras Building (Lease and Rent Control) Act, 
1946 For the appellant in that case it was con- 
tended that the description of the premises in the 
lease deed as wellasin the prior leases pointed out 
to the land principally as a subject matter of the 
letting and since thesheds occupied only anincon- 
sequential part of the entire premises there was no 
reason to suppose that what was let out was a 
building. The Division Bench did not accept the 
said contention of the appellant-landlord that in 
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substance the letung was of land and not of any 
building. The Division Bench held that ınasmuch 
as thesubject matter of the lease consisted ofsmall 
sheds at one end of the premises and the vacant 
sıte on which the'tenant subsequently put up a 
cinema theatre, the lease in that case was a lease of 
the building with the meaning of Sec.2(1) of the 
Madras Buildings (Lease and Rent Control) Act 
XV of 1946. In Salay Md. Sait v. J.M S.Charity, 
(1969) M L J16 (S C ), the Supreme Court, after 
referring to the decisioninJ H Dani v. Chidamba- 
ram Chettiar, (1952)2M L J 221.AI R 1953 Mad. 
650, observed as follows i 
“In order to determine whether a lease 1s of a 
vacant land or of a ‘building’ within the mean- 
ing of the Madras Buildings (Lease and Rent 
Control) Act, 1960, both the form and the 
substance of the transaction must be taken 
into account ” 
If the ratio of the above decisions 1s applied to the 
facts of the present case, there is no difficulty ın * 
holding that what was let out by the petitioner to 
the respondents 1s a building within the meaning 
of Sec 2(2) of the Act It is the specific case of the 
petitioner in para 3 of the petition for eviction that 
what was let out to the respondents under the 
lease deed Ex A-1, dated 25 11 1976 was three 
shops with vacant site In para 2 of the counter- 
affidavit the respondents have categorically 
admitted that the lease ın his favour 1s a composite 
one. In para 3 of the counter affidavit the respon- 
dents have also admitted that when the premises 
was let out originally to Nataraja Iyer ın or about 
1956 there were three small shops occupying an 
extent of about 350 sq.ft. in extent Ex A-1, the 
lease deed executed by the respondents in favour 
of the petitioner goes to show that three shops 
with vacant land was let out by the petitioner to the 
respondent under the said document dated 
27.11.1976 It is also the admitted case of both the 
parties that the tenant Tirunavukkarasu, who was 
having service station in the petition mentioned 
property put up some asbestos sheet sheds and 
compound walls and from Tırunavukkarasu the 
respondents have purchased the business as well 
as the asbestos sheet sheds for continuing the 
same business on 25.11.1976 and on the same day 
the respondents entered into a lease agreement 
with the petitioner ın respect of the petition 
mentioned property underEx.A-1 which includes 
thethreeshops anda vacantsite. As perthe terms . 
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of the lease deed, Ex A-1 the respondents agreed 
to remove at their cost the asbestos sheet sheds 
and compound wall put up by Tirunavukkarasu at 
theend ofthetenancy A perusal ofthe lease deed 
Ex A-1alsoshows that as per the terms ofthe lease 
deed, the petitioner has to change the tiles and 
attend to the other repair works of three shops 
which were let out under Ex A-1 From Ex.A-1 it 
1s Clear that the subject matter of the tenancy in 
this case comprises (a) three shops (b) the site on 
which the previous tenant Tirunavukkarasu put 
up some asbestos sheet sheds, and (c) the vacant 
land As the subject matter of the tenancy under 
Ex A-1 includes three shops and vacant site, it has 
to beheld that what was let out by the petitioner to 
the respondents under Ex A-1 1s a building within 
the meaning of Sec 2(2) of the Act The lease in 
favour of the respondents under Ex A-1 does not 
cease to be a lease of the building merely because 
some asbestos sheet sheds put up ın a portion of 
the vacant site by the previous tenant Tirunavuk- 
karasu were purchased by the second respondent 
particularly when he has agreed under Ex A-1 to 
remove the same at the end of the tenancy There- 
fore, 1t has to be held that what was let out by the 
petitioner to the respondents under Ex A-1 15 a 
building within the meaning of Sec 2(2) of the Act 
and the petition for eviction filed under Sec.14(1) (b) 
of the Act 1s maintainable The conclusions 
arrived at by the Rent Controller as well as by the 
Appellate Authority in this regard are correct and 
do not call for interference 1n this revision. 

6. The second contention of the learned counsel 
for the respondents is that neither the Rent Con- 


“troller nor the Appellate Authority rendered any 


specificfinding with regard to the condition ofthe 
petition mentioned property and in theabsence of 
the said finding the Authorities below erred ın 
ordering eviction on the ground that the peti- 
tioner's requirement of the petition mentioned 
building for demolition and reconstruction 1s bona 
fide in view of the decision in P Ori & Sons (P) Ltd. 
v. Mis.Assocuated Publishers (Madı as) Ltd., (1990)2 
L W.547. (1990)2 M.LJ (SC) 12 The learned 
counsel further contended that though the finding 
of the Rent Controller that the petitioner's 
requirement of the peution mentioned building 
for demolition and reconstruction is bona fide, 1S 


not challenged by the respondents before the - 


Appellate Authority and the said plea was aban- 
doned before the Appellate Authority, but, sull, 


—^ 


Rajagopal Vandaıyar and Sons v Joseph Nadar (died) (Somasundaram, J) 


tthe revision before this Court, he can raise the 
?ry same plea once again as the plea pertains toa 
ure question oflaw In support of his contention 
ie learned counsel for the respondents relied on 
e decisions reported in Gant Pala v M T Khat, 
IR.1960J & K. 35, Ganesh Ramv Ram Lakhan 
evr AIR 1981 Pat. 36 (F B.), Comnussioner of 
axatıonv Golak Nath, A I R. 1979 Gau 10, Gaurt 
iankar v Hindustan Trust Ltd. AIR 19728 C 
191, State of Rajathan v. Kalyan Singh, A I R 1971 
C 2018, Sıvapıakasam v Munuswamy Natcker, 
982)2 MLJ 109, Hattibudi Anandan v Gov- 
dan, (1981)1 M L.J 250 and S A.Appal Raja v 
»mmon Fund of S M C. of Poopal Rajapattı, (1982)1 
LJ 318 
im unable to accept the above contention of the 
arned counsel for the respondents In Gawr 
tankar y Hindustan Trust Ltd, AIR. 19728 C 
191, the Supreme Court, dealing with the ques- 
yn when and what questions can be permitted to 
: raised for the first time in the second appeal 
served as follows: 
*A pure question of law not agitated or aban- 
doned ın the lower appellate Court can be 
allowed to be raised 1n second appeal under 
Sec.39(2) but the Court m exercise of 1ts dis- 
creuon has to consider whether 1t should be 
permitted to be raised and while giving permis- 
sion the Court has to look at all the facts and 
circumstances, the conduct of the party seek- 
ing to raise it being of great 1mportance ” 
king into consideration the facts and circum- 
inces ın that case, the Supreme Court held that 
2 plea of absence of valid notice terminating 
à contractual tenancy which was abandoned 
fore the Appellate Tribunal should not have 
en allowed to be raised in the second appeal. In 
> present case the respondents raised a plea 
fore the Rent Controller that the petitioner’s 
jwirement of the petition mentioned building 
'demohtion and reconstruction 1s not bona fide. 
gh the parties letin evidence with regard to that 
'a The Rent Controller, on the basis of the oral 
dence of P.W 1 and the document Ex A-2 ren- 
‘ed a finding that the petitioner’s requirement 
‘he petition mentioned building fordemohtion 
lreconstruction is bona fide That findingofthe 
nt Controller is a finding on a question of fact 
‘ed on evidence Admittedly the respondents 
ve not challenged the correctness of the 
ye finding of the Rent Controller before the 
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Appellate Authority The Appellate Authority in 
para 6 of its judgment has specifically observed 
that the counsel for the tenants did not challenge 
the finding of the Rent Controller that the land- 
lord's requirement of the petition mentioned 
building for demolition and reconstruction is bona 
fideand theonly point urged by the counselfor the 
tenant before the Appellate Authority was that 
the petition for eviction filed before the Rent 
Controller under the provisions of the Act is not 
maintainable. In these circumstances it cannot be 
said that such plea wiz., the landlord’s requirement 
of the petition mentioned building for demolition 
and reconstruction 1s not bona fide, raised before 
the Rent Controller by the Tenant but abandoned 
before the Appellate Authority pertains to a pure 
question of law Taking into consideration the 
above facts and circumstances it has to be held that 
the respondents who have abandoned the plea 
that the petitioner’s requirement of the petition 
mentioned building for demolition and recon- 
struction 1s not bona fide, before the Appellate 
Authority, are not entitled to raise the same plea 
inthis revision The several decisions relied on by 
the learned counsel for the respondents and which 
are referred above will not apply to the facts of the 
present case, because they are authorities only for 
the proposition that a pure question of law not 
agitated or abandoned in the lower appellate Court 
can be allowed to be raised ın the second appeal 

But, that is not the position 1n the present case. 
The plea, that the petitioner’s requirement of the 
building for demolition and reconstruction is not 
bona fide, raised before the Rent Controller by the 
respondents but abandoned before the Appellate 
Authority, cannot be allowed to be raised again 
m revision before this Court There is no merit in 
this civil revision petition and the same 1s hable 
to be dismissed Accordingly, the civil revision 
petition 1s dismissed There will be no order as to 
costs 


Petition dismissed 


BS. 
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INTHEHIGH COURTOFJUDICATURE AT 
MADRAS. 


Present:- Srınıvasan, J. 
CR.P Nos.140 and 245 of 1989 10th July, 1991. 


Kamalam and others s. Petitioners 


v. 
V.Gopal'and others ...Respondents 
Cıvil Procedure Code (V of 1898), Sec.96 - Appeal 
- Allowing of, at admission stage without notice to 
respondents - Order cannot bind respondents. 

The order made 1n C M A No.680 of 1987 1s 
unsustainable as it 1s one allowing an appealat the 
admission stage without any notice to the respon- 
dents or giving an opportunity to them to be 
heard Such an order cannot bind the respondents. 
[Para 14] 
Cases referred to: 
The Management of Oriental Mercantile Agency v 
The Presiding Offica, A I R 1973 S C 1143 (1973)1 
S.C C 287, The Director of Handlooms and Textiles 
y K Venkatesan, (1988)1 M LJ 226: (1988)1 L W. 
605; Hajee Syed Ishaq Sahib v Hajee A Moqdoom 
Sheriff, 1986 TL NJ 325 

: "Petiuons under Sec 115 of Act V of 1908 praying 
the High Court to revise the Orders ofthe Court 
of the Additional Subordinate Judge, Salem, dated 
23.12 1988 and made in R.E.A.No 294 of 1988 ın 
R C.A No.851 of 1983 ın R.E.P.No.1 of 1967 ın 
O.S.No.185 of 1964 and R.E.A.No.294 of 1988 ın 
R.E.P No.1 0f1967 in O.S.No.185 of 1964 respéc- 
tively. 

T R.Rajagopalan, for Petitioners. 
V.Thiagarajan, for Respondent No 1. 
The Court made the following 
ORDER: These two civil revision pétitions havea 
long history, but the point that arises for consid- 
eration i$ a very simple one Unfortunately, ıt has 
been overlooked by the executing court, which has 
resulted in the filing of these two revision peti- 
tions 

2. Chronologically, there was a mortgage by 
‘deposit of title deeds on 10 6.1959 ın favour of 
Pandiyan Bank Limited, which was subsequently 
merged with Canara Bank There was a suit for 
recovery of certain money against the mortgagors 
bya third party-creditor in O.S.No 100 of 1960 on 
the file of Sub Court, Salem, which ended in a 
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decree. In execution of the decree, in E.P No.14' 
of 1964 items 2 to 5 of the suit properties wert 
brought tosale. While so, the mortgagee Pandiyai 
Bank filed a suit O S No 185 of 1964, Sub Court 
Salem for enforcement ofthe mortgage. When th 
suit was pending, defendants 2 to 10, who were thi 
mortgagors, entered into an agreement of e 
with respect to item 4 thereof on 11.11.1964 wit 
Mjs.Rajendra Mills/ Limited. The said Rajendr: 
Mills Limited is the petitioner in C.R.P.No.245 o 
1989 and hereafter, it will be referred to as ‘the 1s 
petitioner’. There was a preliminary decree in th 
suit on 1 3.1965 On 27 3.1965, defendants 2 to 1! 
executed a sale deed in favour of the 1st petitione 
with a direction to pay a sum of Rs 85,000 to th 
Bank On 21 7.1966, all the properties were brougt 
to sale in court auction in E P No 143 of 1964 b 
the money-decree-holder. They were purchase 
by one Kandasamı Chettiar. On 31.7 1966, a fin: 
decree was passed in the mortgage suit and th 
Bank filed R.E P.No 1 of 1967 for sale of th 
mortgaged properties. On 6.2 1967, the 1st pet 
tioner got thesale deed compulsorily registered i 
its favour with respect to item 4. Thereafter, th 
Ist petitioner filed R E A.No.443 of 1967 1 
R E P.No.143 of 1964 for setting aside the cou: 
auction sale held on 21.7.1966 with respect to 1te1 
4 The auction purchaser had taken possession © 
11.1 1971 through court, but on 28 4.1973, tt 
application filed by the 1st petitioner to set asc 
the sale was allowed. On 1.12.1973, the auctic 
purchaser sold items 2, 3 and 5 to one Sahadeva: 
whois the 10th respondent in R.E.P.No.1 of 196 
Sahadevan filed R E.A.No.258 of 1976 f 
impleading him as a-party to the exectition pr 
ceedings, but ıt was dismissed and he fik 
C.M A.No.556 of 1976 in this Court, which w 
allowed. Gonsequently, he was impleaded as tl 
10th respondent ın R E.P No.1 of 1967. C 
23.6.1980, the petitioner in CR P.No 140 0f 19: 
purchased items 2,3 and 5 from Sahadevan and E 
sons Those petitioners are referred to herea 
as ‘petitioners 2 and 3*. On 4 8.1980, the Subort 
nate Judge, Salem, directedin R E.P.No 1 of 19 
the sale of items 1 and 4 in the first instance T" 
1st petitioner filed C.R P No.2337 of 1980 agair 
the said order after getting leave of this Court 
file the same 1n C.M.P No.8680 of 1980. The s: 
revision petition was allowed on 7.9.1982. T 
matter was remanded to the executing cou 
This Court directed the 1st petitioner to imple 
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“wmself as a party to the execution proceedings. 
e 1st petitioner filed R E.A No 223 of 1983 for 
impleading ıt a party That petition was ordered 
and the 1st petitioner was 1mpleaded. One of the 
yudgment-debtors, by name, V Gopal, who is the 
Ist respondent ın these revision petitions, filed 
R.E A.No.850 of 1983 for appointment of a 
i$ommuissioner to make local inspection, etc , and 
R E A.No.851 of 1983 for the appointment of a 
«eceiver for 1tems 2, 3 and 5. He did not 1mplead 
peetitioners 2and3 as parties to those applications. 
Mt may be noted that item 4 1s not one of the 
properties, for which, appointment of receiver 
«vas sought. Both petitions were ordered on 
1.10.1983 Petitioners2and3 filed R E.A Nos 881 
«nd 883 of 1983 for setting aside the orders made 
«n R.E A.No 850 and 851 of 1983 Those applica- 
«ions were allowed on 6 1.1984 The executing 
sourt found that the 1st respondent was guilty of 
abuse of process of court in filing R.E A Nos.850 
ind 851 of 1983. The 1st respondent filed 
"ERP Nos 738 and 739 of 1984 in this Court against 
heorders in R.E A.Nos 881 and 883 of 1983. But 
he revision petitions were not pressed ultimately 
and they were dismissed on 27.6.1986. The first 
respondent also filed C.R P.Nos.736 and 737 of 
mu 984 against the orders in R E A.Nos.850and 851 
»f 1983, which were consequential to the orders ın 
R.E A Nos 881 and 883 of 1983. This Court set 
«side those orders on the ground that they were 
10n speaking orders and remanded the same for 
resh consideration Obviously, ıt was not brought 
o the notice of this Court that the orders ın 
Z.E.A.Nos.850 and 851 of 1983 were consequen- 
jal to.the orders in RE A.Nos.881 and 883 of 
m 983. 
3. After remand, the learned Subordinate Judge 
mtirected the 1st respondent to ımplead the neces- 
ary parties to his applications in R.E A.Nos.850 
«nd 851 of 1983 The learned Subordinate Judge 
1eweéd that petitioners 2 and 3 were necessary 
arties, as they had purchased ıtems 2, 3 and 5 
om the 10th respondent on 23 6.1980. However, 
he 1st respondent filed C. M.A.No.680 of 1987 ın 
his Court against the said direction to 1mplead 
tecessary parties 
m. The CM.A was presented ın this Court on 
= 8 1987 and taken on file on 4 8 1987 The matter 
yas posted for admission on 5 8.1987 On that day, 
=the learned Judge who heard theappeal for admis- 
10n, passed the following order: 
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“It ıs seen that this Court in CR P.No 737 of 
1984 directed the learned Subordinate Judge 
to dispose of the matter on merits after setting 
aside the order already passed in E.A No 850 
of 1983 0n6.1 1984 The learned Judge instead 
of complying with the order passed by this 
Court and disposing the matter on merits, has 
directed the petitioner to 1mplead the other 
parties in this petition by 10 8 1987 It is brought 
to my notice by learned counsel for the appel- 
lant that except the decree holder, respon- 
dents 2 to 9 were already ex parte and as regards 
respondent No 101s concerned, he has already 
parted with the property and this Court has 
already found him not entitled to marshalling 
and so they are not necessary parties in the 
present proceedings. In the circumstances the 
court below is directed to dispose of the appir- © 
cation on merits without insisting to 1mplead 
the other respondents. This-appeal ıs ordered 
accordingly.” 
Thus, the learned Judge allowed the appeal even 
without admitting the appeal or issuing notice to 
the respondents thezem The matter was brought 
to this Court again ‘on being mentioned’ on 
23.10.1987. It was represented to the learned Judge 
that there was a mistake 1n the number of the 
application which was stated as R E.A No 850 of 
1983 but the correct number was R E A No.851 of 
1983. Thereupon, the learned Judge directed the 
correction to be made and also gave a direction 
that the Subordinate Judge should take up the 
matter and dispose of the same positively on 
9.11 1987. 
5. In view of the order made in C M A.No.680 of 
1987, referred to above, the learned Subordinate 
Judge allowed the application R.E A No 851 of 
1983 on 25.11.1987 appointing a receiver. That 
order was challenged in C M A No 53 of 1988 in 
this Court by the 1st petitioner on the ground that 
the receiver was trying to dispossess the 1st peti- 
tioner of item 4. Subsequently, on 25 1 1988, the 
1st petitioner entered into a compromise with the 
decree-holder (Bank) and similarly, petitioners 2 
and3 also entered into a compromise. By virtue of 
thesettlement, the 1st petitioner paid Rs 1,08,000 
to the Bank and petitioners 2 and 3 paid Rs.3,82,760 
to the Bank On receipt of the amounts, the Bank 
filed a memo in the executing court, which read as 
follows:- 
"This execution petition is not pressed since 
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the matter 1s settled out of court The decree 
holder prays that the Hon'ble Court may be 
pleased to dismiss the petition as not pressed 
without costs and render justice ” 
6. Accordingly, the execution petition was dis- 
missed by the executing court on 29 1 1988 and the 
receiver was discharged Consequently, the 1st 
petitioner withdrew C.M A.No.53 of 1988 as settled 
\out of court 
7. The 1st petitioner herein filed R E A No.294 of 
1988 for discharging the receiver from receiver- 
ship and directing him to deliver the properties 
taken over by him and in his custody pursuant to 
the order in R E A.No 851 of 1983. He also filed 
R E A No 230 of 1988 for the return of the title 
deeds filed ın court under O.34, Rule 5, C P.C. The 
10th respondent in EP, viz, Sahadevan tiled 
E ANo 360 of 1988 for delivery of possession to 
him of items 2, 3 and 5 by the receiver To the 
above petitions, ‘the petitioners herein were not 
made parties Petitioners 2 and 3 filed R E. A.No 963 
to 965 of 1988 for 1mpleading them as parties 1n 
E P No.1 0f1967 and for directions The executing 
court heard R E A.Nos 230, 294 and 360 of 1988 
together and disposed them of by a long order 
containing about 100 pages, But, the order part of 
it runs only to a page and a half. The rest 1s only a 
reproduction of the affidavits filed in support of 
the petitioners, counter affidavits and the written 
arguments submitted by counsel The executing 
court held that the 1st respondent was entitled to 
get possession of the properues from the receiver 
and allowed the petitions filed by hım The peti- 
tion filed by Sahadevan was dismissed Conse- 
quent to the said order, the executing court dis- 
missed R.E.A Nos 963 to 965 of 1988 filed by 
petitioners 2 and 3 
8. These two revisions are filed against the order 
of the executing court 1n R E A No 294 of 1988 
directing the receiver to deliver possession of 
properties to the first respondent. The petitioners 
obtained leave of this Court to file revision peti- 
tions as they were not parties to the application 
before the executing court There 1s no revision 
petition against the orders 1n the other applica- 
tions. 
9. A bare perusal of the facts stated above clearly 
shows that the first respondent 1s not entitled to 
get possession of the properties from the receiver. 
Item 4was sold by thejudgment-debtors1ncluding 
the first respondent to the first petitioner I have 
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already referred to the relevant transactions 
was the first petitioner who got the court auctio 
sale of the said item set aside by filing R-E.A.No 44 
of 19671n R E P No 143 0f 1964 As regards item 
2, 3 and 5, petitioners 2 and 3 purchased fro: 
Sahadevan, who ın turn purchased them fror 
Kandaswamy Chettiar, the court auction-purchase 
I have already referred to the fact that the coul 
auction-purchaser took possession of all th 
properties through court on 11 1 1971 Thus, th 
title and possession of the properties had gone 01 
of the yudgment-debtors long back and they ha 
no interest in them thereafter The order of th 
executing court in favour of the first responder 
does not contain any appreciable reasoning . 
states merely that the written arguments submi 
ted by counsel for the 1st respondent were we 
founded 

10. Learned counsel for the first respondent cor 
tends before me that the executing court di: 


“missed the execution petition and the decre 


remains unsatisfied for the purpose of the recor 
Further, according to him, a fresh execution pet 
tion cannot be filed as it will be time barrer 
Hence, ıt'ıs argued that the first respondent bein 
one of the mortgagors 1s entitled to take posse: 
sion of the properties since the purchasers of th 
properties, e, the petitioners, had not complie 
with the terms of the conveyance and discharge 
the mortgage decree This contention 1s whol 
witheut any substance I have already referred t 
the fact that the decree holder had filed a memo 1 
the executing court stating that the matter h: 
been settled out of court and 1t 1s on that basis th 
execution petition was not pressed The petitio 
was dismissed only on filing the memo Ifthere w: 
no certification of the payment of the decree amoui 
and satisfaction of the decree, the decree-holdt 
could if at all take advantage of the same; bi 
certainly not the yudgment-debtors The judgmen 
debtors having parted with their title decades bac 
cannot claim to be entitled to possession of t 
properties In fact, in this case, there was no necé 
sity for certification of payment separately Tt 
memo filed by the decree-holder proves that th 
decree had been satisfied by settlement outsid 
court The fact that the decree-holder who 1s n 
longer interested ın executing the decree will nc 
nullify the transactions between the judgmen 
debtors and the petitioners or enable the jud; 
ment-debtors to wriggle out of the same 
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11. Learned counsel for the first respondent sub- 
mits that the receiver took possession ofthe prop- 
erties from the first respondent and, therefore, the 
latter 1s entitled to get back possession Even the 
averments made in the affidavit filed 1n support of 
the application for appointment of receiver viz, 
R E A.No 851 of 1983 prove :hat possession was 
not with the first respondent at that time. In fact, 
he would not have filed any application for 
appointment of receiver 1f he had been in posses- 
sion of the properties. On the other hand, the 
allegations in the affidavit were that third parties 
were attempting to cause damage to the proper- 
ties and trying to wastethe same The first respon- 
dent referred to petitioners 2 and 3 herein as third 
parties But, they had in fact purchased the prop- 
erty from Sahadevan, who was a purchaser from 
the court auction purchaser Itis futile On the part 
of the first respondent to contend that he was in 
possession before the appointment of receiver 
and that the receiver took charge ofthe properties 
from him The records prove the contrary. The 
report filed by the receiver does not also support 
the claim of the first respondent. 

12. It 1s argued that the first respondent being 
the person at whose instance the receiver was 
appointed, 1s entitled to get possession from the 
receiver On the termination of the proceedings. 
There 1s no substance ın this contention. The 
receiver was not appointed in a proceeding 
between the petitioners on the one hand and the 
first respondent on the other In fact, the first 
respondent secured the appointment of receiver 
behind the back of the petitioners, without 
impleading them as parties. The petitioners had 
no opportunity to contest the application for 
appointment of receiver The application was 
dismissed by the executing court consequent to 
the orders 1n R E A Nos 881 and 883 of 1983 ona 
finding that the first respondent was guilty of 
abuse of process of court But, without bringing 
the facts to the notice of this Court, the first 
respondent managed to get his C R.P.Nos 736 and 
737 of 1984 allowed by this Court on the ground 
that the executing court had passed non-speaking 
orders and the application for appointment of 
receiver remanded for fresh consideration At any 
rate, the order appointing a receiver made by the 
executing court cannot bind the petitioners and 
no reliance can be placed thereon by the first 
respondent to defeat the rights of the petitioners. 
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13. It is then contended that this Court held 1n 
C.M A.No.680 of 1987 that the petitioners were 
not necessary parties to the petition for appoint- 
ment of receiver and directed the executing court 
to dispose of the petition within a specified time 
and, therefore, the order of the executing court 
1s binding on the petitioners and at any rate 
they cannot challenge the validity thereof. I have 
already referred to the fact that the order in 
CM A No.680 of 1987 was made at the stage of 
admission without even notice to the respondents 
Forthesecond ume the first respondent was guilty 
of suppressio vert and suggestio falsi and he 
obtained the said order He did not ınform this 
Court ofits earlier order ın C.R P No.2337 of 1980 
and the orders of the executing court in 
R E A Nos 881 and 883 of 1983 This Court was 
misled to believe that the executing court was 
acting contrary to the directions 1ssued by this 
Court in C.R P No 737 of 1984 by direcung the 
first respondent to ımplead the necessary partey 
to R.E A.No.850 of 1983 Hence, it is not open tø 
the first respondent to rely on an order which He 
obtained from this Court by concealing the rele- 
vant facts. 

14. Even otherwise, the order made in C.M ANo 680 
of 1987 is unsustainable as it ıs one allowing an 
appeal at the admission stage without any notice 
to the respondents or giving an opportunity to 
them to be heard Such an order cannot bind the 
petitioners herein In The Management gf Oriental 
Mercantile Agency v The Presiding Officer and 
others, A I R. 1973 S.C 1143: (1973)] SC C 287, 
the Supreme Court had coe validity of 
an order ofa Division Bench of thys Court ina writ 
appeal while dismissing the appeal m limine, but 
containing remarks prejudicial to the rights of the 
respondent. In that case, an industrial dispute was 
referred to the Labour Court for adjudication 
The question was whether the non-employment 
of ıts workmen was justified and what relief they 
were entitled to The Labour Court held that the 
non-employment of the workmen was justified 
and they were not entitled to any relief A writ 
petition was filed by the workmen and a single 
Judge ofthis Court held that thenon-employment 
was unjustified and set aside the order of the 
Labour Court The learned single judge remanded 
the matter back to the Labour Court for granting 
reliefs to the workmen on the basis of his finding. 
An appeal was filed by the management and it was 
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dismissed ın limine. But the Appellate Bench 
Observed that the effect of the judgment of the 
single judge was to set the entire matter at large 
and the Labour Court should decide the case 
afresh onalltheissues What happened thereafter 
in that case 1s not necessary for the purpose of this 
judgment, though the matter became intriguing 
and complicated on account of subsequent orders 
passed by the single judge and Division Benches 
Suffice it for this case to refer to the observations 
made by the Supreme Court on the order passed 
by the Division Bench referred to above 
“We have no doubt that the learned Judges 
who dismissed W A No 113 of 1967 were, with 
respect, in error in making observations which 
were calculated to prejudice the workmen 
without giving them an opportunity of being 
heard True, that the appeal of the rnanage- 
ment was dismissed but that was only in form 
In substance, the management got the relief 1t 
wanted, because 1t was really interested in getting 
over the yudgment of Venkatadrı,J ,so that the 
Labour Court to which the matter was remit- 
ted could commence a fresh adjudication The 
Division Bench, by its order of summary dis- 
mussal, asked the Labour Court to start from 
scratch, ın total violation of the principles of 
natural justice We are also clear that, apart 
from this, the Division Bench was ın error in 
taking the view that Venkatadrı, J had not 
expressed a final conclusion on the questions 
arising before him. It 1s unfortunate that the 
‘learned Judge remitted the matter to the 
Labour Court for “fresh disposal", for had he, 
as he ought to have, specifically directed the 
Labour Court to pass final orders in accor- 
dance with his Judgment, the unsavoury 
sequence of events following upon his order 
could havebeen easily avoided That, however, 
1$ notto indicate approval in any manner of the 
view taken by the Division Bench that the 
learned judge had released the proceedings for 
a fresh determination by the Labour Court 
Thus, the order of the Division Bench in Writ 
Appeal 113 of 1967 is unsustainable ” 
15. In The Directo: of Handlooms and Textiles, 
Office of the Director of Handlooms and Textiles 
Madıas and others v K. Venkatesan and others, 
(1988) MLJ 226 (1988)1 L W 605, à Division 
Bench of this Court strongly deprecated the prac- 
tice of allowing writ petitions at the stage of 
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admission without issuing notice to the respon- * 
dents, virtually grantıng the relief desired by the 
petitioner though technically the order is termed 
as one of dismissal The Division Bench observed 
as follows 
*  Allowing a writ petition straightaway when 
it comes up for admission 1s therefore an 
improper disposal, eventhough the power 
exercisable 1s under Art.226 of the Constitu- 
tion of India The principles of fair play and 
Justice are not excluded, when this power 1s 
invoked It has become necessary to elaborate 
upon this point because this 1s not the first 
case wherein a writ petition without issue of 
notice to respondents and without hearing 
them, gets ordered as ıt comes up for admıs- 
sion There are instances 1n which writ peti- 
tions are dismissed ın admission stage. but 
directions are issued for compliance, which 
virtually results ın petitioner getting the 
desired relief This sort of directions or condi- 
tions imposed ın admission stage, but techni- 
cally concluding the order as dismissed or 
ordered accordingly, would not also be proper 
or permissible, because to the extent relief 1s 
extended by such manner of disposal leads to 
respondents without notice, being compelled 
to do certam acts, about which they have not 
been heard at all” 
16. In Hajee Syed Ishaq Sahib v HajeeA Moqdoom 
Sheriff and others, 1988 TL NJ 325 I had occa- 
sion to point out that when a revision or appeal 1s 
dismissed in [mune without notice to the respon- 
dent, the decision might be binding on the peti- 
toner or appellant and may operate as res judicata 
against him in a subsequent proceeding with 
reference to issues decided against him but ıt 
cannot operate as res judicata as against the 
respondent who had no opportunity to put for- 
ward his case 
17. Thus, the order ın C M A No 680 of 1987 1s of 
no effect in so far as the petitioners are concerned 
They are, therefore, entitled to question the cor- 
rectness and validity of the order of the executing 
court appointinga receiver without hearing them 
At any rate, that stage having passed now and the 
receiver having claimed to have taken possession, 
It 1s certainly open to the petitioners to appear 
before the executing court and claim that they 
are entitled to be put back in possession when 
the receiver 15 discharged They are in no way 
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prevented from making such a claim and enforc- 
ing their rights as against the first respondent, by 
the order of this Court in C M A No 680 of 1987 
Hence, the contentions advanced by learned coun- 
sel for the first respondent are negatived 
18. The order passed by the executing court ın 
RE A.No 294 of 1988 directing delivery of pos- 
session to the first respondent is unsustainable 
and it 1s hereby set aside. These two civil revision 
petitions are allowed and R E.A No 294 of 1988 
filed by the first respondent herein is dismissed It 
1s Stated that pursuant to the order of the execut- 
ing court the first respondent claims to have taken 
possession from the receiver If that 1s so, he 1s 
bound to deliver the property to the petitioners 
herein, who are rightfully entitled thereto It 1s 
open to the petitioners to file appropriate appli- 
cations before the executing court, 1f necessary, 
for appropriate reliefs It 1s made clear that 
neither the first respondent nor other judgment- 
debtors have any right to claim possession of any 
of these properties as they have already parted 
. with their title The petitioners are entitled to 
their costs 1n these revision petitions which shall 
be paid by the first respondent 


BS Petitions allowed 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- Pratap Singh, J 


S A Nos 2070 and 2071 of 1986 
24th September, 1991 


Lakshmikanthan and others „Appellants 


v 

Thiruvengadam and another Respondents 
(A) Civil Procedure Code (V of 1908), Sec 151 - 
Partyin possession of land praying for injunction for 
protecting that possession - Other party dispossess- 
ing hım during pendency of suit - Party (dispos- 
sessed) coming with alternative prayer for recovery 
of possession - Defence that party was not cultivat- 
ing tenant of the property cannot be raised - Duty of 
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Court to such cu cumstance 
No party can dispossess the other party during the 
pendency of the suit and claim an advantage on the 
fact ofit When the plaintiffs were in possession of 
thé suit property on the date of filing of the suit 
and prayed for injunction for protecting their 
lawful possession and interim injunction has been 
granted, it 1s not open the other side to forcibly 
enter into the possession of the suit property and ` 
then when the plaintiffs come forward wıth the 
alternatıve prayer for recovery of possession resist 
ıt stating that the petitioners are not cultivating 
tenants of the property It 1s proved by unassail- 
able evidence that plainuffs were ın possession 
under a lease It does not make any difference 
whether they were contractual lessees or cultivat- 
ing tenants Once they are proved to be lessees 
having been in possession of the land under a 
contractual lease or as cultivating tenants, their 
possession as on the date of suit 15 bound to be 
protected and 1f during the pendency of the suit, 
the possession was forcibly removed, even without 
an amended prayer for recovery of possession, by 
virtue of the inherent powers of the Court the 
Court 1s competent and the court ıs obliged to put 
back the parties in their original possession by 
restoring possession to the plaintiffs and court 
should not allow anybody to take the law 1n his 
own hands and dispossess the plainuff when the 
court 1s seized of the matter [Para 13] 
(B) Tamil Nadu Cuitivating Tenants’ Protection 
Act (XXV of 1955), Sec 6 - Jurisdiction of Civil 
Courts, when ban ed 
Only when the primary relief sought for 1s one of 
declaration of status of their party as a cultivating 
tenant, the civil Court may not have jurisdiction to 
decide the controversy The provisions of Sec 6 of 
the Tamil Nadu Cultivating Tenants’ Protection 
Act are not attracted when the party already 1n 
possession 1s dispossessed when the court isseized 
of the matter The rent court does not have Juris- 
diction to try the matter in dispute in this Case 
[Para 14] 
Cases referred to: 
Sujit Pal v Prabır Kumar Sun, A I.R 1986 Cal 220, 
State of Bihar v Usha Devi, A I R 1956 Patna 455, 
R Muthiian v P Muthınan, (1966)1 M.LJ 308 
K.T Paulpandıan, for Appellants 
Krıshnaswamy, for Respondents 
The Court delivered the following 
JUDGMENT - The defendants in O S No 953 of 
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1981 on the file of District Munsif, Poonamallee, 
have filed the Second Appeal No 2070 of 1986 
against the judgment in A S.No 34 of 1985 on the 
file of Subordinate Judge, Poonamallee, 1n which 
the learned Subordinate Judge has allowed the 
appealand decreed the suit for permanent injunc- 
tion In S A No 2071 of 1986, the plaintiffs in 
O S No 335 of 1981 on the file of the same court 
have filed the second appeal against the judgment 
1n A S No 23 of 1985 on the file of Subordinate 
Judge, Poonamallee ın which the learned Subor- 
dinate Judge has allowed the appeal and dismissed 
the suit 

2. The plaintiffs case 1n O S No 335 of 1981 are 
briefly as follows 

Venugopal and the first defendant are brothers 

The second defendant ıs the daughter of Venugopal 

Thesuit lands belonged to their family One Jayar- 
ama Pillai was the tenant of these lands, pror to 
1961 After 1961, the plaintiffs family were culti- 
vatıng the lands as tenants In February, 1981, 
defendants 1 and 2 sent for the plaintiffs and 
required him to surrender possession Plaintiffs 
did not agree While so, the third defendant 1s 
giving out that he had negotiated purchase of the 
land and required the plaintiff to surrender the 
lands, after harvesting the groundnut crop The 
plaintiffs protested to this demand They are 
entitled to maintain their possession as longas the 
contractual tenancy subsists They are entitled to 
the rights under the Cultivating Tenants’ Protec- 
tion Act The plaintiffs and other members of 
their family contribute physical labour ın the cul- 
tivation of suit lands Plaıntıffs apprehend that 
defendants would forcibly enter into the lands 
after harvest of the groundnut crops now standing 
onthe land Hence the suit for injunction Subse- 
quently plaint was amended The allegations in 
the amended portion of the plaint are briefly as 
follows - 

Pending suit, the third defendant, with the help of 
his brother Thiruvengadam, the fourth defendant, 
had trespassed into the suit properties and planted 
casuarina Hence the alternative relief of posses- 
sion 1s also prayed for 

3. The third defendant resists the claim on the 
following grounds 

The suit properties were exclusively owned by 
Venugopal The first defendant had no interest 
init Theclaim that Jayarama Pillai was the tenant 
and thereafter the plaintiffs’ family were the 
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tenants areall false The vendors of this defendant 
were cultivating the suit properties through the 
first defendant This defendant had purchased the 
western 4 16 acres 1n Survey No 51/1 under the 
registered sale deed, dated 15 4 1981 from the 
second defendant and others He allowed his brother 
to cultivate the lands on lease His brother is 1n 
possession of the suit properties in his own rightin 
respect of portion of second item and the full 
extent of first ttem on the basis of lease agreement 
with this defendant The plaintiffs were never in 
possession and hence dismissal of the suit 1s prayed 
for. 

4. The fourth defendant resists the claim on the 
following grounds 

Jayarama Pillai was never cultivating tenant of the 
sult lands The plaintiffs were never in possession 
of the suit lands The suit lands originally 
belonged to Venugopal On his death, the second 
defendant became the absolute owner By 
agreement dated 26 2 1981, the second defendant 
entered into agreement of sale with defendants 3 
and 4 to convey the suit lands for Rs 83,100 and 
received an advance of Rs.10,000 Prior to the said 
agreement, the second defendant got back posses- 
sion from the first defendant on 26 12 1980. On 
the date of agreement of sale, the second defen- 
dant delivered possession to defendants 3 and 4 
They purchased it under registered salc deed dated 
154 1981 The third defendant has leased out his 
portion of the lands to the fourth defendant. This 
defendants ın possession of the entire lands The 
plaintiffs are not cultivating tenants. Civil 
Court has no right to determine that question 
Hence the dismissal of the suit 15 prayed for 

5. The fourth defendantin O S No 335 of 1981 has 
filed the suit in O S No 953 of 1981 arraying the 
plaintiffs ın O.S No 335 of 1981 asdefendants 1 to 
3 The plaintiff's case ıs briefly as follows 

‘A’ and ‘B’ schedule properties originally belonged 
to Venugopal On his death, his only daughter 
Leela became entitled to thesame She had leased 
out the entire properties to her paternal uncle 
Jayaraman He was cultıvatıng the lands By 
agreement, dated 26 2 1981,entered into-between 
Leelaand the plaintiff, Leela agreed to convey the 
said property for Rs 83,100 and received Rs 10,000 
as advance. She took back possession from 
Jayaraman on 26121980 She had received 
Rs 10,000 as advance, as aforesaid and delivered 
possession to the plaintiff on 26 2 1981. Since 
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then, the plaintiff is ın possession of the same. For 
the sake of convenience at the request of the 
plaintiff, Leela executed two sale deeds on 15 4 1981 
for Rs 41,500 m favour of plaintiff and for Rs 41,600 
an favour of plaintiffs brother Natarajan. The 
i plaintiff was already ın possession of the entire 
suit property He requested Natarajan to give him 
on lease the property purchased by him and 
Natarajan leased out to the plaintiff, the property 
covered by his purchase He raised kuruvai paddy 
crop The defendants and their men are trying to 
interfere with the plaintiff's possession Hence the 
suit for permanent injunction 
6. The defendants resist the claim on the following 
grounds 
Neither the plaintiff nor his brother or their ven- 
dors were ever 1 possession of the suit properties 
Defendants 1 to 3 are in possession as cultivating 
tenants The paddy crop in the land were raised by 
these defendants When the plaintiff and his brother 
attempted to disturb their possession, these 
defendants have filed suit in OS No 335 of 1981 
and have obtained interim injunction. The plain- 
tiff has suppressed that fact Hence dismissal of 
thesuitis prayed for The 10th defendant has filed 
a written statement which 1s ın consonance with 
the case of the plaintiff. 
7. Both the suits were tried together and plaintiffs 
have examined P Ws 1 to 3 and have filed Ex. A-1 
to A-24 The defendants have examined D Ws 1 to 
3 and have filed Exs B-1 to B-19 The Commis- 
sioner’s reports and plans were marked as 
Exs C-1 to C-6 On a consideration of the entire 
evidence, the learned District Munsif has decreed 
the suit ın O S No 335 of 1981 for recovery of 
possession and has dismissed the suit in O S No 953 
of 1981 Aggrieved by the same, defendants 3 and 
4 in OS No 335 of 1981 has filed the appeal ın 
A S No 23 of 1985 and the plaintiff in OS No 953 
of 1981 has filed the appeal in A S No 34 of 1985 
on the file of Subordınate Judge, Poonamallee In 
the appeal, Ex A-25 was filed by the appellant and 
Exs B-20 to B-31 were filed by the respondents 
On a consideration of the materials placed 
before him, the learned appellate Judge has 
allowed both the appeals and consequently 
dismissed the suit in O S No 335 of 1981 and has 
decreed the suit in O S No 9530f 1981 Aggrieved 
by the common judgment of the lower appellate 
court, these two appeals were filed as I have stated 
at the outset 
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8. In S A.No 2070 of 1986, the substantial ques- 
ponoflawon which the appeal was admitted was, 
(a) Whether the court below 1s correct ın law, 
when ıt has not discussed the evidence on the 
various questions arising ın the appeal? 
9. In S A No 2071 of 1986, the appeal was admut- 
ted on the following substantial questions of law 
(1) Whether the provision of Sec 6 of the Tamil 
Nadu Cultivating Tenants’ Protection Act will 
stand attracted to the facts of this case? 
(2) Whether the lower appellate court has cor- 
rectly appreciated the scope of the suit and 
whether the reversal of the judgment of the 
trial court by the lower appellate court is cor- 
rect and can be sustained, especially when the 
appellant 1s in possession of the land? and 
(3) Whether the observation of the lower 
appellate court that jurisdiction vests with the 
Rent Court if the appellant has to assert that 
he 1s ın possession so as to agitate the rights 
accrued to him by virtue of Sec.6 of the abovesaid 
Act, 1s correct ın law 
10. Questions in both the appeals 
The suit in O S No 335 of 1981 was filed on 6 3 1981 
The suit properties therein are 95 cents 1n Survey 
No 50/4 and 7 36 acres in Survey No 51/1 They 
were originally of paimash Nos 270, 275 to 279 
On the same day, I A No 376 of 1981 was filed for 
interim injunction and interim injunction was 
granted For the purpose of convenience, I shall 
refer to the parties as they are arrayed 1n O S No 335 
of 1981 According to the plaintiff, prior to 1961, 
P W 1 Jayarama Pillai was in possession of the 
properties as a lessee and since 1961 plaintiffs 
family are ın possession as cultivating tenants 
This Jayarama Pillai had filed suit in O S No 45 of 
1961 against the first defendant and the first plain- 
uff Ex A-41s the certified copy ofthe judgment in 
the said suit. Ex A-2 is the certified copy of the 
written statement filed by the first defendant herein 
ın that suit. Ex A-3 1s the certified copy of the 
written statement filed by the first plaintiff herein 
ın that suit In para 6 of Ex A-2, it 1s averred as 
follows 
“The plaintiff had peacefully surrendered 
possession of the lands in reference to the 2nd 
defendant on the expiry of the date fixed 1n the 
notice dated 27 12 1960 and that the second 
defendant 1s 1n lawful possession and enjoy- 
ment of the said lands as per the lease deed ın 
hus favour The aforesaid lease deed 1n favour 
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of the 2nd defendant is perfectly valid and 
plainuffhas no manner ofrightto impugne the 
same" 
The second defendant ın that suit was Elumalai 
Naicker viz, the first plaintiff herein So, the first 
defendant herein has categorically stated in the 
suit in O S.No 45 of 1961 that the first plaintiff 
herein was 1n possession of the suit land on that 
day as a tenant. In Ex.A-3, in Para 6, the first 
plaintiff herein who was the second defendant in 
that suit has averred as follows, 
“Accordingly, this defendant entered into an 
agreement oflease with the first defendant and 
took possession of the lands during the first 
week of January, 1961 
In para 7, he has averred as follows : 
E the plaintiff had voluntarily surren- 
dered possession of the lands to this defendant 
1n the presence of several witnesses on or about 
10th January, 1961 Y: 
From Ex A-4, I find that the suit filed by P.W 2 
against the first plaintiff and the first defendant 
herein for permanent injunction was dismissed, 
accepting the case of the defendants therein. 
Ex.A-4 ıs dated 28 8 1962 Ex A-5 1s the certified 
copy of the decreein thatsuit The suit properties 
1n that suit were also paimash No 270 and 275 to 
279 The suit properties herein were the suit 
properties in OS No 45 of 1961 That suit was 
of the year 1961 and at that time nobody 
would have thought ofthis suit At that time when 
there was no dispute between the first plaintiffand 
first defendant herein, 1t was their uniform stand 
that first plaintiff herein was given possession of 
the suit properties by the first defendant herein 
and that was accepted by the court 
11. The next important document 15 Ex A-20 an 
inland letter written by the first defendant to the 
first plaintiff The postal seal found on it bears the 
date 6 2 1981 Jn it, he has stated as follows 
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Arigi Garib.” 
The first detendant did not figure as witness The 
second defendant who figured as D W.1 has 
admitted that the signature ın Ex A-20 is that of 
the first defendant Ex A-20 which was written in 
February, 1981 would go a long way to show that 
ever since 1961, the first plaintiff continues to be 
in possession of thesuit properties as a lessee even 
as on 6.2.1981. While so, 1t is idle to contend that 
the first defendant was 1n possession of the suit 
property and he surrendered 1t to the second 
defendant Ex.B-12 is purported to be the letter 
written by the first defendant to the second defen- 
dant surrendering possession of the suit proper- 
ties on 26 12.1980 When first plaintiff was in 
possession even on 6.2 1981, how can first defen- 
dant surrender possession on 26 12 1980. Appar- 
ently, 1t 15 a document created for the purpose of 
thiscase Ex B-141s the agreement ofsale entered 
into between the second defendant and the fourth 
defendant on 16 2 1981 In it, it ıs not stated that 
first defendant gave possession of the property to 
the fourth defendant on the date of agreement 
itself. But now the case put forward is that on the 
dateofthis agreement, possession was given to the 
fourth defendant The case of the deferidants that 
first defendant pot possession of the properties 
on 26.121980 and that on the date of sale 
agreement Ex P-14, date 26.2.1981 possession was 
given to the fourth defendant are all clearly false. 
When the first defendant himself wrote to the first 
plaintiff on 52 1981 making a request to hand 
over possession to the first defendant after har- 
vesting the standing crops, ıt 15 too much to say 
that even on 26 12 1980, the first defendant gave 
possession to the second defendant by virtue of 
Ex B-12 
12. The Commissioner appointed by the Court 
had inspected the property and has filed his report 
and plan They are Ex C-1 and C-2 They would 
show that by means of pipe line, water was taken 
from the well ın the suit property to.the other 
properties belonging to the plaintiff That would 
not be the case unless the suit properties were in 
enjoyment of the plaintiff Inspection was made 
on 24 6 1981 In para 5 of the report, the Commis- 
sioner has stated that he saw 1n the north-eastern 
corner of the suit property, nearly 31 granite posts 
used as fencing, were plucked out from thesoiland 
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were broken into pieces Apart from the above 
documentary evidence and observation made by 
the Commissioner on the spot, convincing oral 
evidence has been tendered by P Ws 1 to 3 about 
the possession ofthe lands by the plaintiffs on the 
date of suit The trial court has given a positive 
findingin para 18thaton thedate ofsuit, plaintiffs 
were in possession but during the pendency of the 
suit, they were removed from possession. The 
lower appellate court has formulated point No 1 
as follows: 

“Whether the plaintiffs in O.S No 335 of 1981 

were in possession of the suit lands at the time 

of the filing of the suit? 
In para 13 of the Judgment, the finding ıs given by 
the lower appellate court against the appellants 
andın favour of the respondents wz, the plaintiffs. 
Thus there are concurrent findings of facts by the 
courts below that on the date ofsuitin O S.No 335 
of 1981 the plaintiffs were in possession of thesuit 
properties I have concurred with their findings 
based on unassailable evidence It 1s also clearly 
made out that their possession originated on a 
lease, and continued to be on that basis While so, 
during the pendency of the suit, they were 
removed from possession by the defendants 3 and 
4 In such circumstances, still can they maintain 
their possession and plaintiffs should be deprived 
of a remedy of injunction co-which they were 
entitled to as on the date of the filing of the suit 
and whether they should be deprived of the alter- 
native prayer of recovery of possession though it 
was found by the courts below that their posses- 
sion was taken away during the pendency of the 
suit by the defendants. The trial court has rightly 
held that this should not be countenanced and 
that plaintiffs are entitled to recovery of posses- 
sion But the lower appellate court had held that 
plaintiffs are not cultivating tenants of the proper- 
ties inasmuch as they have not proved that they 
have put in physical exertion ın the cultivation of 
the land and their demise was more than 6.2/3 
acres and hence they cannot ask for recovery of 
possession Regarding his physical exertion, P.W.1 
hasstated that they cultivated groundnut and they 
watered the lands P W 2 has stated that after his 
lease came to an end, Elumalai Naicker viz, the 
first plaintiff cultivated the lands He has also 
stated that the first plaintiff and his family mem- 
bers cultivated the paddy crops which were in the 
land Soitis notasifthere was no evidence to show 
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that plaintiffs family physically exerted on the 
lands Regarding the extent of demised land, the 
plaintiffs relied upon the partition deed which was 
filed on the appellate stage 

13. Thatapart, Iamclear that no party can dispos- 
sess the other party during the pendency ofthesuit 
and claim an advantage on the fact ofit In Sujit Pal 
v Prabir Kumar Sun, A.I.R. 1986 Cal 220, the suit 
was laid for permanent injunction and declaration 
as a tenant There was forcible dispossession of 
the plaıntıf in violation of interim injunction It 
was held that inherent power can be invoked to 
grant temporary mandatory injunction by direct- 
ıng police to restore possession of the plaintiff In 
State of Bihar v Usha Devt, AIR 1 956 Patna 455, 
it was held that ifa court comes to the conclusion 
that an order passed under O 39, Rule1or Rule2 
has been disobeyed and by a contravention of that 
order, the other party 1n the suit has done some- 
thing for its own advantage to the prejudice of the 
other party, it ıs open to the Court under inherent 
Jurisdiction to bring back the party to a position 
where it originally stood as 1f the order passed by 
the Court has not been contravened Theexercise 
of this inherent power vested ın the Court 1s based 
on the principle that no party can be allowed to 
take advantage of his own wrong inspite of the 
order to the contrary passed by the Court The 
rationale of this ruling 1s applicable to this case 
When the plaintiffs were 1n possession of the suit 
property on the date of filing of thesuit and prayed 
for injunction for protecting their lawful posses- 
sion and interim injunction has been granted, it 1s 
notopento the other side to forcibly enter into the 
possession of the suit property and then when the 
plaintiffs come forward with the alternative prayer 
for recovery of possession resist it stating that 
petitioners are not cultivating tenants of the prop- 
erty It 1s proved by unassailable evidence that 
plaintiffs were 1n possession under a lease. It does 
not make any difference whether they were con- 
tractual lessees or cultivating tenants Once they 
are proved to be lessees, having been ın possession 
ofthe land under a contractual lease oras cultivat- ' 
ıng tenants their possession as on that date of suit: 
1s bound to be protected and if during the pendency 
of the suit their possession was forcibly removed, 
even without an amended prayer for recovery of 
possession, by virtue of the inherent powers of the 
Court, the court 1s competent and in my opinion, 
the court 1s obliged to put back the parties in their 
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orıgınal possession by restoring possession to 
the plaintiffs and court should not allow any- 
body to take law in his own hands and dis- 
possess the plaintiffwhen the court is seized ofthe 
matter So looking the case from any angle, plain- 
tiffs claim for recovery of possession cannot be 
denied 
14. The learned counsel for the respondents 
relied upon the ruling reported in R Muthinian v 
P Muthurıan, (1966)1 MLJ 308 In this case, 
Justice Venkatadrı, has observed as follows 
“Under Sec 4 of Cultıvatıng Tenants Protec- 
tion Act, when a tenant comes to the Revenue 
Court to be put ın possession of the property 
on the ground that he was dispossessed, he 
should satisfy that he ıs not ın possession of 
more than 6-2/3 acres of land Under Sec 4-A 
the landlord shall be entitled to resume pos- 
session from any cultivating tenant for pur- 
poses of personal cultivation of lands not 
exceedingone halfofthe extent oflands leased 
gut to the cultivating tenant Reading both 
Secs 4 and 4-A, T am of the opinion that whether 
the landlord or tenant wants to get possession 
of the leased, property they should satisfy 
whether the extent ıs more than 6-2/3 acres or 
less than 6-2/3 a¢res As there 1s difference ın 
the finding with regard to the extent of the 
property possessed by the respondent herein, I 
do not want to give any finding in this matter 
Therefore, the proper thing would be to direct 
the learned District Munsif to transfer the suit 
to the Revenue Court for giving a finding 
whether the respondent 1s 1n possession of 
more than 6-2/3 acres of land " 
On the strength of this observation, the learned 
counsel for the respondents would contend that 
inasmuch as the plaintiffs have been dispossessed 
and they can claim back possession as cultivating 
tenants, the civil court has no jurisdiction to give 
a finding whether one ıs a cultivating tenant or not 
and the court below cannot try the matter and the 
matter can be decided only to a Revenue Court 
and should be referred to a Revenue Court Iam 
unable to accept this argument The facts of the 
case before me are totally different from the facts 
of the case om which the above observation was 
made by Justice Venkatadri That was not a case 
where the plaintiff was dispossessed during the 
pendency of a suit for injunction. Only when the 
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status of their party as a culuvating tenant, the 
civil court may not have jurisdiction to decide the 
controversy The provisions of Sec 6 of Tamil 
Nadu Cultivating Tenant's Protection Actare not 
attracted to the facts of this case The Rent Court 
does not have jurisdiction to try the matter ın 
dispute 1n this case 

15. As I have pointed out above, the plaintiffs ın 
O S No 335 of 1981 were proved to be in posses- 
sion of the suit properties on the date ofsuit They 
were forcibly dispossessed from the suit proper- 
ties during the pendency of the suit After dispos- 
sessing_the plaintiffs, the concerned defendants 
cannot maintain ıt Such a position cannot be 
countenanced by any court oflaw A party cannot 
be allowed to take advantage of his own wrong 
The plaintiffs are entitled to get an effective 
decree for proper relief I am clear that it is the 
duty of the court to pass a decree for proper relief 
to the plaintiffs by removing the wrong done by the 
defendants in this case The duty of the court is to 
see that proper and substantial justice 1s done 
according to the circumstances of the case so that 
the aggrieved party may feel that his right is vindi- 
cated The court has authority and duty to restore 
possession of the plaintiffs by evicung the defen- 
dants In this case, the plaintiffs themselves have 
amended the plaint and had sought for the alter- 
native prayer for delivery of possession They are 
entitled to the same 

16. In view ofthe above, the plaintiffs ın OS No 335 
0f 1981 are entitled to recovery of possession and 
thesuit i$ to be decreed accordingly. The plaıntıff 
ın O.S No 953 of 1981 is notentitled to injunction 
and the suit is liable to be dismissed 
17. In the suit, both the appeals are allowed with 
costs and consequently the suit in O S.No 335 of 
1981 ıs decreed for recovety of possession with 
costs The suit in O S No 953 of 1981 1s dismissed 
with costs Time for delivery of possession two 
months 


BS 


Appeals allowed 


I Karuppannan v TN Water Supply and Drainage Bd 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Onginal Jurisdiction] 


Present:- Bakthavatsalam, J 


W P.No.5944 of 1990 3id October, 1991 


R.Karuppannan ...Petitioner 

y. 

Tamil Nadu Water Supply and Drainage Board 
Respondent 


(A) Cıvıl services - Public servant - Disciplinary 
action. against - Charge framed after nine years 
after commıssıon of alleged offence - Order of 
punishment not sustainable 

(B) Civil services - Disciplinary enquiry - Principles 
of natural justice - Charge memo based on 
documentary evidence alone - No oral evidence letin 
- Punishment cannot be sustained. 

(C) Constitution of India (1950), Art 14 - Two 
persons found responsible - One alone proceeded 
against and punished - Order discriminatory and 
cannot be sustained. 

(D) Cwil services - Disciplinary enquiry - Civil 
servant filing appeal - Appellate authority bound to 
consider every point and pass reasoned order 

(E) Civil services - Disciplinary enquiry - Punish- 
ment - Two punishments inflicted - Not sustainable 
Held.- Virtually the charges are framed after nine 
years after the commission ofalleged offence. This 
itself 1s sufficient to set aside the order of punish- 
ment. A charge memo issued after 9 years could 
not be sustained more so when it 1s based on 
documentary evidence. [Para 9] 
If the department wanted to prove that the pur- 
chase of 17 pumpsets was ın excess, it should have 
proved by independent oral evidence to that effect 
intheenquiry Itis not necessary for the petitioner 
to ask the Department to lead the evidence It is 
for the departmient to prove that the charge are 
correct. Then only comes the defence on the part 
of the officer. In this case, it 1s curious that the 
Department has proceeded purely on correspon- 
denceand thestatements made by the officers who 
succeeded the petitioner that the pumpsets are ın 
excess and they are not needed. [Para 9] 
It ıs one of fundamental principles of natural 
Justice that merely because facts are admitted or 
are indisputable, it does not follow that natural 


303 


Justice need not be observed. So this IS a case 
where the impugned order has to be set aside on 
the ground of violation of principle of natural 
justice. [Para 9] 
In the present case, the disciplinary authority thought 
that it 1s not necessary to take any action against 
the Superintending Engineer and the petitioner 
can be made scape goat. From the observations of 
the Supreme Court ın E.S Reddyv Chief Secretary, 
Government of Andhra Pradesh, A IR. 1987.8 C 
1550, itis clear that when two persons are respon- 
sible one alone cannot be made a scape goat In 
this case, a reading of the punishing authority 
clearly shows that the Superintending Engineer 
has been let off pitying him, at the same time 
inflicting a punishment on the petitioner This 
itself is sufficient to show that the order passed ın 
this case offends Art 14 of the Constitution and 
has got to be set aside on that ground alone. 
[Para 10] 
That apart, the Appellate Authority has disposed 
of the appeal in a very casual manner, When an 
accused officer files an appeal against an order of ' 
punishment, the Appellate Authority 1s bound to 
consider every point and pass a reasoned order. In 
this case, the Board has held that the petitioner 1s 
squarely ‘responsible for the procuring of the 
pumpsets not required. It ıs difficult to follow this 
conclusion since the disciplinary authority says 
that the Superintending Engineer has forwarded 
the list sent by the petitioner without verification. 
] [Para 11] 
Further, the order consists of two punishments 
which the disciplinary authority cannot inflict upon 
the petitioner Even on this ground also, the’ 
impugned order 1s to be set aside. [Para 11] 
Cases referred to: 
E S Reddy v Chief Secretary, Government of A P., 
AIR 1987 SC 1550, S L Kapoor v. Jagmohan, 
AIR. 1981 S.C 136: (1980)4 S C.C. 379. 
Petition under Art 226 of the Constitution of 
India, praying that in the circumstances stated 
therein, and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
certiorari calling for the records of the respondent 
herein culminated in his final order of Revision 
passed against the petitioner in proceedings 
R.O.C.No.120332/Estt/As/89, dated 25.4.1990 and 
quash the same. 
V K Muthusamı, for Petitioner. 
Saibarath, for Respondent 
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The Court made the following 
ORDER.- The petitioner originally challenged 
an order passed on 25 4.1990. However, he pre- 
ferred an appeal to the Board and the Board 
dismissed the appeal on 6.9.1990 and W.M P 
No.8586 of 1991 has been filed to amend the 
prayer so as to set aside the order passed by the 
Appellate Authority on 6.9.1990. 
2. The petitioner was working as Executive Engi- 
neer during May-July, 1981 in R.W.S Division, 
Coimbatore Inthe reportofthe Comptroller and 
Auditor General for 1983-84, it had been pointed 
out that 17 heavy duty pumpsets purchased in 
R WS. Division, Coimbatore, during May-July, 
1981 at a costs of Rs.1.28 lacs 1n order to supply 
drinking water to problem villages had remained 
unutilised till March, 1984 The report further 
stated that 17 heavy duty pumpsets were pur- 
chased on a report given by the petitioner to the 
Superintending Engineer, Nılgırıs Circle on 
13 2.1981. The Superintending Engineer on 
14.3.1981 placed orders on a firm in Coimbatore 
to supply 62 pumpsets for a value of Rs 3,83,850 
out of which 17 heavy duty pumpsets worked to 
Rs.1,27,600. The successor of the petitioner 
inquired into his counterpart in Urban Division in 
Coimbatore ın July, 1982 whether the 17 centrifu- 
gal pumpsets of 15 H.P. or 20H P not normally 
required ın maintenance works were suitable for 
their works and for being transferred to them He 
had also addressed a letter to the Executive Engi- 
neer, Stores Division, Madras, in July 1982 for his 
consent to transfer these heavey duty 17 pumpsets 
to the stores for being used elsewhere The pumpsets 
were transferred ultimately to the Stores Division, 
Madras in 1985 
3. On this review of the audit, two charges were 
framed against the petitioner ` 
“(1) that he failed to assess the actual require- 
ments of pumpsets for power pumps mainte- 
nance as evidenced from the fact that the cen- 
trifugal ranging from 15 H P to20H P. which 
are not normally required for power pump 
maintenance were indented by him, and 
(ii) that he caused a loss of Rs.1.28 lacs to the 
Board as evidenced from the fact that these 17 
pumpsets procured based on his requirements, 
“are still unutilised." 
under Regulation 9(b) of the Tamil Nadu Water 
Supply and Drainage Board Employees (Disci- 
pline and Appeal) Regulations, 1974 on 30.10.1989. 


The Madras Law Journal Reports 


(1992 


4. The petitioner submitted his explanation on 
30.11.1989. In the explanation, he has stated that 
he has not mentioned the horse power of the 
pumpsets in his letter, but he left it to the Super- 
intending Engineer and other superior officers 
He also stated that the policy of the Government 
was to purchase 10% of the existing pumpsets and 
to keep them as spares and neither the Govern- 
ment, nor then Circle Officer has asked him to opt 
for pumpsets of lesser power It was alsostated by 
the petitioner that if 1t was kept in the Division 
itself, it could have been transferred back to the 
Panchayat Union when the entire maintenance of 
pumpsets was handed over to Panchayat Unions 
during December, 1982 and that during his short 
period of tenure in the Division after the supply of 
pumpsets, he could not make progress for the 
utilisation of pumpsets. He had requested also for 
an oral inquiry. An oral inquiry was held on 9 1 1990 
and after that, he submitted a written statement 
containing the above contentions extracted, on 
9 1.1990 - 

5. After going through the explanation, the disci- 
plinary authority, the Managing Director of the 
Board has held that it 15 a classic case of total lack 
ofapplication of mind, that the accused officer has 
placed the ındent without assessing clearly the 
need for the same, that the petitioner has nót 
given any convincing reason for having ordered 
higher horse power motors and that out of 17 High 
duty horse power pumpsets ordered, 15 have 
remained idle It 15 also stated in the order that ıt 
isa pitythat theSuperintending Engineer did not 
care to check up the actual need, but he seems to 
have forwarded the list to the Superintending 
Engineer (C.R. 50). So, purely on the ground of 
non-application of mind, the disciplinary author- 
ity has come to the conclusion that the petitioner 
has failed to be a technical export and he has also 
failed ın discharging his admınıstratıve responsi- 
bılıty and came to the conclusion that he was 
negligent and needed exemplary punishment 
Holding so, he passed an order reverting the peti- 
tioner as an Assistant Executive Engineer for a 
period of 18 months with effect from 1.5 1990 and 
his payın the post of Assistant Executive Engineer 
shall be fixed at Rs.2,500 1n the scale of Rs.2200- 
75-2500-100-4000 and the period of reversion as 
Assistant Executive Engineer shall operate to 
postpone his future increments 1n the higher post 
of Executive Engineer for 18 months, which will 
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of document writing after having attained the age 
of 60 years. Such a construction cannot flow from 
a plain reading of the rule itself. Rule 4-A, being 
vague and indefinite, is not workable. 

8. That apart, the licence granted to document 
writers does not create any relationship of 
master and servant under the State. The licensing 
Rules merely regulate the profession of writing 
documents. Rule 5 ofthe Rules prescribes a quali- 
fication for the grant of a licence to a person. The 
right to practice as a document writer 1s saved by 


Rule4(1)(1v) by granting licences under Rule 9of ' 


"the Rules and the subsequent renewals are regu- 
lated by Rule 13 of the Rules The statutory form 
of licence itself ımposes several stringent condi- 
tions : 

9. Rule 16 provides for thesuspension and cancel- 
lation ofa licence and it would be advantageous to 
refer to Rule 16(3) of the Rules which provides 
effective steps and confers necessary powers to 
enforce the requirements of the rules and the 
conditions of a licence That rule reads thus: 
“16(3) The Licensing Authority shall have the 
powers to revoke or cancel the licence of a 
documentwriter for misconduct or unsatisfac- 
tory work or for any disqualification prescribed 
in Rule 5, or for breach ofany of the conditions 
of the licence, after giving him an opportunity 
to show cause against the action proposed to 
be taken against him”. 
A bare reading of Rule 16(3) goes to show that the 
licensing authority has enough powers to revoke 
orcancel a licence ofdocument writer not only for 
musconduct, but even for “unsatisfactory work” or 
for breach of any of the conditions of the licence. 
This rule, therefore provides enough safeguard 
for the purpose which, according to the respon- 
dents, impelled the Government to issue the 
Government Order incorporating the impugned 
Rule 4-A to the Rules Indeed, the prescription of 

- an upper age limit has always been considered to 
be necessary to weed out inefficiency of those who 
have lost their keenness and initiative due to 
advanced age and physical deterioration of their 
health or failure of the faculties and with a view to 
ensure efficient replacement of such persons by 
younger elements which also aims at providing 
for better employment opportunities to educated 
youth, but normally, the provision ofan upper age 
hmit as a method of superannuation Is designed 
im government service, public service and other 
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services and such prescription does not extend to 
the professions as such. 

10. In service jurisprudence, it is settled position 
of law that merely because a rule of superannua- 
tion has the consequence of retiring an employee 
fromservice or employment, it cannot be frowned 
upon as amounting to deprivation of a person's 
night to earn his livelihood because the rule of 
superannuation does not take away the right of a 
person to his livelihood but is aimed to limit the 
right of such an employee to hold an office by 
virtue of one's appointment to a stated number of 
years. As already noticed, there is no dispute that 
the case before us does not involve any service of 
State or employer-employee relationship and, 
therefore, those principles have no application to 
thiscaseand the prescription ofan upper age limit 
cannot be justified for these professionals on the 
analogy of members belonging to ‘service’, though 
prescribing academic qualification or lower age 
limit may be reasonable. 

11. Before the coming into force of the Licensing 
Rules in 1982, anyone could write a document to 
be presented for registration. That system was 
found to be defective and detrimental to public 
interest due to immature and irresponsible prepa- 
ration ofsuch documents by persons who were not 
duly qualified. With a view to ensure that only 
qualified, trained or knowledgeable persons 
wrote those documents the system of licensing 
was introduced in 1982 through the Rules. Witha 
view to make the system perfect and effective, 
rules were amended from time to time. Besides 
providing for educational qualification, the per- 
sons were also required to pass certain examina- 
tions (G O.Ms.No 317, dated 23.5.1990). We how- 
ever, do not find perfection or effectiveness to 
have been achieved by the impugned Rule 4-A, 
which rule by itself does not safeguard any interest 
of the registering public We have also not been 
shown as to in what manner it improves upon the 
system of writing documents or makes it more 
perfect or effective. It lacks utility. 

12. It is elementary that every provision of a 
statute 1s designed to be workable and the inter- 
pretation thereof by a Court should be aimed at 
securing that object. The impugned rule was, as 
agreed, designed to be a regulatory measure. 
The statement of objects and reasons, however, 1s 
not helpful to ascertain the reasons which led the 
Legislature to impose the bar of 60 years on those 
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who were holding licences to write documents as 
on 23.5.1990. Since the statement of objects and 
reasons is not helpful, we have looked for the 
reasons through the counter-affidavits, because 
where internal aids are not forthcoming, the courts 
can always take recourse to external aids to 


discover the objectives of the legislation. Itis now © 


a settled principle of modern statutory construc- 
tion. The aim and object, as spelt out in the counter- 
affidavits, instead of being achieved by the 


impugned rule, does not even go anywhere near , 


achieving the objective If those who attained the 
age of 60 years were not considered to remain 
suitable and fit enough, mentally and physically to 


write documents, we fail to understand how the * 


licensees who obtain the licence after 23.5 1990 
could be permitted to continue without any limi- 
tation of age, because the bar of age under the 
impugned rule has been restricted only to those 
who were holding the licence as on 23.5.1990. 
How the holders of licence on that date would be 
rendered ‘useless’ as compared to those who may 
obtain licences after 23.5 1990 1s not at all intelli 
gible? Thus, the vagueness of the impugned rule 
has rendered it unworkable and otiose. 
13. We shall now also consider as to whether Rule 
4-A (supra) is even otherwise arbitrary and viola- 
tiveof Arts 14 and 19(1)(g) ofthe Constitution of 
India, as argued on behalf of the appellants. 
14. The ambıt of Art.14 of the Constitution of 
India has undergone a radical change. It not only 
frowns upon hostile discrimination and class leg- 
islatıon, butalso strikes atall arbitrariness ofState 
action in any form No doubt, the principle of 
equality or arbitrariness does not mean that every 
law must have a universal application for all per- 
sons or that 1t cannot apply to the detriment of 
'anyone's interest. The right of the State to classify 
persons or matters legitimately to achieve a 
particular object or purpose need not be all 
embracing or uniformly beneficial to every one. 
The doctrine of classification is merely a judicial 
formula for determining whetheror not theaction 
of the State suffers from the vice of arbitrariness, 
because arbitrariness is the antithesis of reasona- 
bleness. Thus, reasonable classification is permis- 
sible under the Constitution, provided ıt has a 
nexus or relationship to the object sought to be 
achieved by the 1mpugned legislation In Ram 
Krishna Dalmia v. Justice Tendolkar, A IR. 1958 
S.C. 538, theapex court elaborately dealt with the 
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ambitand scope of Art.14 of the Constitution and 
the principles governing the reasonableness or 
otherwise of a classification The Court held: 
“(1) Astatute may itself indicate the persons or 
things to whom its provisions are intended to 
apply and the basis of the classification of such 
persons or things may appear on the face of the 
statute or may be gathered from the surround- 
ing circumstances known to or brought to the 
notice ofthe court. In determining the validity 
or otherwise of such a statute thé court has to 
examine whether, such classification is or can 
be reasonably regarded as based upon some 
differentia which distinguishes such persons 
or things grouped together from those left out 
ofthe group and whether such differentia has 
areasonablerelation to theobjectsoughtto be 
achieved by the statute, no matter whether the 
provisions of the statute are intended to apply 
only to a particular person or thing or only to 
a certain class of persons or things Where the 
court finds that the classification satisfies the 
tests, tHe court will uphold the validity of the 
law, as it did in Chrinjutlal Chowdhan v. The 
Union of India, 1950 S C.R. 869, The State of 
Bombay v. F.N.Balsara, A.LR. 1951 S.C. 318: 
1951 S.C J. 478: 1951 S.C.R. 682, Kedar Nath 
Bajora v. The State of West Bengal, A.LR. 1953 
SC 404: 1953 SCJ. 580. 1953 S.C R. 30, 
V.M.Syed Mohammed and Company v. The 
State of Andhra Pradesh, (1954)1 M.L J. 67: 
AIR. 1954 S C181: 1954 S.CJ. 54: 1954 SCR. 
391 and Budhan Choudry v. The State of Bihar, 
(1955) S.C.J. 163: A.I R. 1955 S.C. 191. 
(u) A statute may direct its provisions against 
one individual person or thing or to several 
individual persons or things, but no reason- 
able basis of classification may appear on the 
faceof itor be deducible from the surrounding 
circumstances, or matters of common knowl- 
edge. In such a case, the court will strike down 
thelaw as an instance of naked discrimination, 
as it did ın Ameerunissa Begum v: Mahboob 
Begum, (1953) S C.R 404 and Ramprasad 
Narain Sahı v. The State of Bihar, (1953) S.C.R. 
1129." 
15. Again, in D S. Nakara v Union of India, A.LR. 
1983 S.C. 130, the apex court held that all persons 
similarly circumstanced should be treated alike, 
both in respect of the privileges conferred and 
the liabilities imposed. The Court ruled that the 
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classification must not only be based upon an 
: Intelligible differentia which distinguish those that 
are grouped together from those who are left out 
but also that the said differentia must have a 
rational relationship to the object sought to be 
achieved by the legislation The court opined that 
1n case of challenge to a State action or legislation 
based on Art 14 of the Constitution, ıt is an obli- 
gation of the State to affirmatively satisfy the court 
that the twin tests of reasonable classification and 
the rational principle correlated to the object 
sought to be achieved have been satisfied. The 
Supreme Court, while pronouncing upon the 
constitutional validity of the classification ın the 
revised pension formula between pensioners on 
the basis of the date of retirement specified in the 
memorandum of the Government of India dated 
28 9.1979, held that the date of retirement 1s a 
fortuitous circumstance and, therefore, 1s wholly 
irrelevant 
16. In Municipal Corporation, Ahmedabad v. Jan 
Mohammed, A I.R 1986 S C 1205, the Supreme 
Court ruled that when the validity ofa law placing 
restriction on the exercise of a law placing restric- 
tion on the exercise of fundamental rights 
enshrined in Art.19(1)(g) of the Constitution 1s 
challenged, the onus of proving to the satisfaction 
of the court that the restriction 1s reasonable 
lies upon the State and the burden is rather 
heavy. It is in the light of these principles, which 
are well settled, that we shall consider as to whether 
the stipulation contained in Rule 4-A offends 
Art.14 of the Constitution and also whether the 
State has justified the reasonableness of the 
restriction 1n the context of Art.19(1)(g) of the 
Constitution. 
17. The learned Government Pleader sought to 
support the impugned rule on the ground that the 
document writers have to shoulder heavy respon- 
sibilities 1n the matter of preparation of docu- 
ments and are expected to write legibly, correctly 
with the required alterness and knowledge and 
any failure on their part would affect the parties to 
the document vitally and irretrievably and, there- 
fore, the prescription of an age limit of 60 years 
was intended to secure those aims and objects in 
public interest. The submission of the learned 
Government Pleader was based on the stand taken 
by the State, as reflected in the counter affidavits 
filed before us. 
18. However laudable the objéct sought to be 
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achieved may be, we are unable to approve the 
claim made by the State that on attaining the age 
of 60 years, the faculties to shoulder responsibili- 
ties of the nature visualised in the writing of docu- 
ments fail 1n an individual. No material has been 
placed before us to substantiate any such assump- 
tion by the respondents. With the advancement of 
age, 1t 1s a matter of common experience, unless 
proved to be affected by senility, an individual 
grows rich ın experience and gains skill, talent 
and perfection to do things effectively and handle 
matters diligently, carefully, judiciously and with 
conviction. This is the normal state of affairs and 
there is no scope for any assumption to the con- 
trary in favour of the State. We are unable to 
appreciate the stand on behalf of the respondents 
that theclassification based upon age limit has any 
rational nexus to the object soughtto beachieved. 
Even though, Rule 4-A, as already noticed, 1s 
vagueand indefinite, we find that the prescription 
of the age limit therein is only for persons who 
were holding document Writer's Licence as on 
23.5.1990. Why a person holding the licence on a 
particular date alone should be deemed to be 
suffering from such incapacities to continue to 
write documents and not those who acquire a 
licenceafter 23.5.1990 defies logic and reason. We: 


are unable to agree with the learned Government | 
Pleader that Rule 4-A is only a regulatory rule. . 


The provisions contained in the rule are not merely 
regulatory but restrictive in nature and they place 
abar on those who attain the age of 60years, if they 
were holding the licence on the date mentioned in 
the rule In State of Mysore v. H.Sanjeeviah, A.I R. 
1967 S C. 1189, tt was held thatıfthe power is only 


regulatory in nature, there 1s no scope for restrict- ' 
ıngıtin exercise ofany such regulatory power. The: 


State has not been able to discharge the duty to : 


satisfy us that the restriction, which has been 
imposed through the rule is not only reasonable 
butalso has a nexus with the object to be achieved 
and is in public interest. The prescription of age 
limit for a person to carry on the profession of 
document writing under the Rules, if he held the 
licence on 23.5.1990, does not appear to us to be 
either the panacea for the so-called ill sought to be 
remedied or to achieve the object of providing 
employment to the educated unemployed youth, 
as pleaded before us. We have already referred to 
the provisions of Rule 16(3) of the Rules which 
empower the licensing authorities to revoke or 
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cancel the licence of document writers, among 
other things, for *unsatisfactory work” With such 
a power available to the licensing authorities, we 
do not see the justification or reasonableness in 
enacting a provision like Rule 4-A. Indeed, rules 
can prescribe the qualifications or disqualifica- 
tions 1n respect of the persons seeking licence or 
possessing licence as document writers, under the 
Rules But the prescription of age for persons 
holding licence on a particular date cannot per se 
be a valid ground of dısgualification, so as to 
justify the deprivation ofthe right ofan individual 
to carry on his profession subject, of course, to his 
satisfying the other norms and qualifications pre- 
scribed under the Rules A restriction based upon 
the attainment of 60 years of age, as a disentitling 
factor for professionals like the document writers 
to carry on their professicn under the Rules, can- 
not pass the test of Art 14 or Art.19(1)(g) of the 
Constitution The classification flowing out of 
Rule 4-A which distinguishes document writers 
who hold the licence as on 23.5.1990 and those 
who acquire the licence thereafter is not based 
upon any intelligible differentia, which may dis- 
unguish between the two groups of document 
writers. Indeed, a statute can direct the provisions 
against an individual only or applicable to several 
individual persons or things, but there has to bea 
reasonable basis ofclassification borneon the face 
of it or deducıble from the surrounding circum- 
stances Intheinstantcase, the State has miserably 
failed to demonstrate any such reasonableness or 
intelligible differentia We, therefore, find that 
apart from the inherent defects from which Rule 
4-A suffers, as already indicated by us elsewhere in 
this judgment, the ımpugned Rule 4-A also vio- 
lates Arts.14 and 19(1)(g) of the Constitution of 
India and cannot be allowed to stand. The restric- 
tion placed on the right of the document writers, 
who held the licence as on 23.5 1990, to continue 
to carry on their profession after they attain the 
‘age of 60 years 1s arbitrary and unreasonable. The 
law in this country has recognised that a man has 
a right to work at his trade or profession without 
being unjustly excluded from it Hecannot beshut 
out from it at the whim of anyone. Any rule which 
authorises the registering authorities and enables 
them to exclude the document writers only on the 
ground of attaining the age of 60 years, 1f they held 
a licence as on 23.5 1990, 1s arbitrary, capricious, 
notreasonable and bad in law. It 1s also against the 
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public policy and the court muststrike it down and 
we, accordingly do stnke down the impugned Rule 
4-A. 

19. In view of what we have said above, the griev- 
ances projected by the appellants are well merited. 
The learned single judges, in our opinion, fell in 
error ın dismissing the writ petitions without going 
into the different aspects of the case. The judg- 
ménts under appeal, therefore, cannot be sus- 
tained. We, accordingly, accept these appeals and 
set aside the judgments of the learned single 
judges in the various writ petitions. We hold the 
impugned Rule 4-A not only to be vague, inher- 
ently defective and suffering from the vice of 
indefiniteness but also violative of Arts.14 and 
19(1)(g) of the Constitution of India and strike 1t 
down as ultra vires the said Articles. The writs, as 
prayed for by the appellants are, therefore, hereby 
issued. We, however, leave the parties to bear 
their own costs. 


BS. 


Appeal allowed. 


INTHEHIGH COURTOFJUDICATURE AT 
MADRAS. 


Present:- Lakshmanan, J 


O P.Nos.348 of 1987, 109 of 1988 and 608 of 1990 
22nd March, 1991. 

K.Chellamuthu . Petitioner 

v. 

The Superintending Engineer, (Construction) 

A.R.C. Scheme Special Officer, G.W. Office of 


the Registrar of Co-operative Socicties, Madras- 
1 and others ... Respondents. 


(A) Arbin ation Act (X of 1940), Sec.30 - Award of 
Arburator - Irterference with - Arbitrator miscon- 
ducting himself and the proceedings - Conducting 
proceedings in a biassed manner - Award liable to be 
set aside and arbitrator liable to be removed. 

The arbitrator's misconduct and the conduct of 
the proceedings 1s patent on the face of the 
award. The arbitrator who 1s to be neutral and who 
is to decide the question fairly has conducted the 


lp. ` 
_ proceedings in an irregular and slip-shod manner 
Thus, the entire award is hable to be set aside as 
illegal, invalid and perverse. Since it 1s proved 
that the arbitrator has misconducted himself 
and the proceedings, he 1s also to be removed 
for the reasons mentioned in the petition by the 
contractor which go to show that the arbitrator 
has conducted the proceedings in a biassed man- 
ner resulting in miscarriage of justice. {Para 16] 
(B) Arbitration Act (X of 1940), Sec.12(2) - Revo- 
cation of authority of aibutrator - Application for - 
Arbitrator misconducting himself ım exercising 
authority - Power of court to remove arbitrator 
In the present case, ıt has already been held 
that the present arbitrator 1s biassed towards the 
peutioner and extended his helping hand to the 
opposite party namely the State, for which heowes 
his loyalty. He has involved himself in the subject 
matter ofthe contract and from the very inception 
ofthe hearing and during the course of his meeting 
he behaved in a manner giving rise to a reasonable 
impression that a reference to him again would 
be futile and not be a means to secure justice. In 
such a case, as rightly held by the Division Bench 
in State of Madras v. C V.Krishna, (1976)2 M.L J. 
101, the petitioner can seek from the Court 
appointment of an arbitrator other than the named 
me In the instant case, the arbitrator has miscon- 
lucted himself ın exercising his authority in an 
»xcessive manner and also misconducted himself 
ind the proceeding Itis clear that specific miscar- 
‘lage of justice will take placeif the named arbitra- 
or in the agreement is not removed and a new 
irbitrator is appointed. [Paras 20 and 22] 
C) Arbitration Act (X of 1940), Sec.12(2) - Arbıtra- 
or appointed by party removed by Court - Court not 
ound to ask concerned party to nominate a person 
9 replace hım. 
t 1$ to be noted that where the arbitrator 
ppointed by a party under the agreement is 
emoved, the Court is not legally bound to ask the 
oncerned party to nominate any person to 
2place the arbitrator removed. The Court 1s also 
ot bound to appoint the said nominee of the 
arty. [Para 23] 
'ases referred to: 
ıggılal Kamlapat v. General Fibre Dealers Ltd, 
LR. 1962 S C. 1123: (1962)2 S.C R. (Supp.) 101; 
rabhat Kumar Lala and others v Jagdısh Chandra 
arang, A.I R. 1968 Patna 399, M/s Mohinder Singh 
ıd Company v. The Union of India and others, 
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AIR. 1972 J.& K 63; State of Madras by the 
Commissioner of Milk Production, Madhavaram, 
Madras v. C.V.Krishna, (1976)2 M LJ. 401; Fertil- 
iser Corporation of India v. Ravi Kumar, AI R, 
1979 Onssa 19; Executive Engineer, Prachi Divi- 
sion, Bhubaneswar v Gangaram Chhapoha and 
another, A.] R. 1980 Orissa 61; Amarchand Lalit 
Kumar's case, AI R. 1966 S C. 1036; Banamali 
Charan Mohanty v Kamaladebi Saha, Á I R. 1984 
Onssa 218; M/s.M.S Khanna Associates (P) Ltd.'v. 
New Delhi Municipal Commuttee and another, A LR. 
1985 Delhi 262; W.S.Constructton Company v. 
Hindusthan Steels Works Construction Ltd., A.I R. 
1990 Delhi 134; Parshotam Lalv The State, A.I R. 
1990 J.& K 47; Mis Northern Sanitation v. M/s Hotel 
Corporation of India, A.I R. 1990 J & K. 49; Secre- 
tary to Government, Transport Department, 
Madras v. Munuswamy Mudahar and another, 1988 
SCC. (Supp.) 651; Coimbatore District P.T Sangam 
v. Bala Subramania Foundry, A LR. 1987 S C. 2045; 
Mis Hindustan Tea Company v. K.Sashikant and 
Company, A I R. 1987 S.C 81. 

K.Bıjay Sundar, for Petitioner 

N.Muthuswami, Government Advocate, for Addi- 
uonal Government Pleader, for Respondent No 1. 
The Court made the following by 

ORDER:- O.P.No.348 of 1987 was filed by the 
petitioner K.Cheltamuthu, under Sec.14(2) of the 
Indian Arbitration Act against the Superintend- 
ing Engineer (Construction) A.R.C: Scheme, 
Madras-1 and the arbitrator to direct the second 
respondentarbitratorto filethearbitration award 
dated 29.5 1987 along with the documents, plead- 
ings etc , into court 

2. O.P.No.109 of 1988 was filed by the petitioner in 
O.P.No.348 of 1987, under Secs 30 and 33 of the 
Indian Arbitration Act to set aside the award 
dated 29.5.1987 passed by the second respondent 
arbitrator and for costs. 

3. O.P.No.608 of 1990 filed under Sec.30 of the 
Arbitration Act, 1940, by the Superintending 
Engineer (Construction), A R C Scheme against 
the petitioner in O.P.No 348 of 1987 and the 
arbitrator to set aside the award passed by the 
arbitrator dated 29.5.1987 and communicated in 
letter No T3/87/326, dated 17.6.1987. The other 
facts which are relevant for the disposal of all the 
above three O Ps. are as follows. 

4. The petitioner Chellamuthu had entered into 
an agreement at Madras on 23.8 1976 with the 
Superintending Engineer (Construction), A.R.C. 
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Scheme, for the construction of a godown for the 
Palani Co-operative Marketing Society The sec- 
ond respondent namely the Superintending Engi- 
. neer, Public Works Department, Madras Circle, 1s 
the person named as the arbitrator ın the said 
agreement. The petitioner filed C S No 465 of 
1977 on the file of this Court in view of certain 
disputes 1n between the petitioner and the first 
respondent. This Court referred the dispute to the 
second respondent for arbitration. The arbitrator 
passed an award dated 5 1.1979 and dismissed 
theclaim The petitioner filed O P.No.417 of 1980 
to direct the arbitrator to file the original award 
He also filed another O P.No 51 of 1985 to have 
the said award set aside on the ground of miscon- 
duct. 
5. Mr Justice Kader by order dated 29 7.1986 
allowed the O P. and remanded the matter to the 
arbitrator for fresh disposal in the light of obser- 
vations made 1n the said order The learned Judge 
has also fixed six months as tıme for submitting the 
award The learned Judge held that, 
“It ıs well settled that an arbitrator has no 
power to dismiss the reference for non-prose- 
cution He can only close it by making an 
award. Inasmuch as the second respondent- 
arbitrator has not passed an award on the 
merits of the case, his order, dismissing the 
application of the petitioner and sending the 
file to the court, 1s not sustainable 1n law The 
matter has to go back to him for fresh dis- 
posal ” 
The second respondent arbitrator passed an award 
dated 29.5 1987 and filed the same in this Court 
To set aside the said award O P No.109 of 1988 
was filed in this Court. 
6. Likewise, O P No 608 of 1990 was filed by the 
State to set aside the award According to the 
petitioner in O P.No 608 of 1990, the award 1s 
liable to be set aside and inasmuchas the arbitra- 
tor has not taken into consideration the right of 
the department to adjust the E M.D. and WHA, 
which is against the rules and M D.S S and also 
the tender condition. The non-observation of the 
rule and granting award in violation of condition 
of4he contract amount to misconduct on the part 
of the arbitrator and the award 1s therefore liable 
to be set aside to that extent. It is further stated 
that the E.M.D. amount should not have been 
ordered to be refunded especially when the 
arbitrator has found that the breach has been 


a c 


The Madras Law Journal Reports 


[1992 


committed by the contractor. 
7. I have heard Mr K Bıjaı Sundar, the learned 
counsel for the contractor and the Addl. Govern- 
ment Pleader for the State Mr Byai Sundar has 
pointed out several infirmities in the award passed 
by the arbitrator According to the learned coun- 
sel, the arbitrator did not observe the principles of 
natural justice as a quasi-judicial authority He 
has pointed out several instances wherein the 
arbitrator had acted arbitrarily against the prin- 
ciples of natural justice. The following are the 
instances pointed out by the learned counsel for 
the contractor 

“1 Receipt of private communications from 

the first respondent regarding the subject matter 

of the reference 

2 Not giving the petitioner a reasonable 

opportunity to prove his case in its entirety 

3 Failure to lay down the procedure for the 

conduct of the proceedings i 

4 Failure to follow the adversary procedure in 

conducting the proceedings 

5. Receipt of evidence touching the subject 

matter of the reference behind the petitioner’s 

back." 
8. The arbitrator has also failed to pass the award 
within the period fixed by this Court nor within the 
extended period namely 29 5 1987. A reading of 
theaward, to my mind will clearly indicate that the 
arbitrator had acted 1n a biassed manner and in 
some instances in a haphazard manner. It ıs Seen 
from the records that the petitioner/contractor 
submitted his claim petition on 18.9 1986 with the 
arbitrator with the copy of award to the first 
respondent The arbitrator after a lapse of one 
month, returned the claim petition with the 
request that the petitioner should approach Civil 
Court in as much as the claim exceeds Rs 50,000. 
In thesaid letter, the arbitrator has referred to two 
letters dated 28 10.1986 and 6 10 1986 purported 
to have been sent by the first respondent. It ıs an 
admitted fact that the copies of the two letters 
referred to above were not forwarded to the peti- 
tioner either by the first respondent or by the 
arbitrator Again, the contractor re-submitted his 
claim petition alongwith his letter dated 20 11 1986 
which was acknowledged by the arbitrator by a 
letter of even date The arbitrator by his letter 
dated 11 12.1986 directed the first respondent 
to file the counter statement along with the 
original agreement, plans and estimates. Again 
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the arbitrator by his letter dated 5.1 1987 gave 
extension to the first respondent to file the counter 
statement upto 9 1.1987. In the said letter refer- 
ence has been made to the letter dated 17.12.1986 
sent by the first respondent Here again, the copy 
of the said letter dated 17 121986 was not 
forwarded to the petitioner. Thereafter, the sec- 
ond respondent arbitrator by his letter dated 
18 2 1987 fixed preliminary hearing on 4.3.1987. 
The petitioner appeared before the arbitrator and 
apprised him of the fact that the time for passing 
theaward has been fixed by this Court had already 
expired and requested the arbitrator to obtain 
orders from this Court for further extension of 
time. On the request of the petitioner, the matter 
was adjourned to 4.3.1987. A perusal of this letter 
dated 4.3 1987 will show that the above facts were 
confirmed by the petitioner'sside letter. The arbi- 
trator by his letter dated 24.4 1987 fixed the hear- 
ingon10.30 A.M of20 5 1987 at Madurai But, till 
then, the petitioner did not receive any counter 
statement from the first respondent, which com- 
pelled the petitioner to write a letter on 4 5 1987 
requesting the arbitrator for a copy ofthe counter 
statement. The arbitrator by his letter dated 8 5 1987 
sent a copy of the counter statement. It is very 
evident from the copy of the counter statement 
that the same has been filed by the first respondent 
as earlyas on 30 10.1986 with the arbitrator. I have 
been taken through the entire correspondences 
and the relevant letters and communications by 
the learned counsel for the petitioner The above 
sequences of letters and the conduct of thearbitra- 
tor would categorically and explicitly disclose that 
thearbitrator and the first respondent had private 
communications with each other 1n connection 
with the subject matter of the dispute behind the 
back of the pettuoner/contractor. Even on 25 9.1987, 
which is the only hearing, the arbitrator has helda 
curious procedure It was pointed out by the 
learned counsel for the petitioner from the rec- 
ords and also that on 2.5.1989 he appeared before 
the arbitrator along with his party and filed a re- 
joinder to the counter statement. The petitioner’s 
counsel also pointed out the practice in not send- 
ing the copies of the letters simultaneously to the 
petitioner In my view, the non-compliance of the 
copy of the counter statement to the petitioner in 
time is wholly illegal and against the principles of 
natural justice. It ıs further seen from the records 
that the hearing on 25 9 1987 was not conducted 
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in all fairness and the petitioner’s counsel 
requested for the copies of the enclosures sent 
along with the claim. However, the respondent 
refused to furnish the same The petitioner was 
informed that the matter will be decided on the 
strength of the copies of the documents filed by 
the petitioner along with the claim petition. The 
learned counsel for the petitioner has also pointed 
out how the arbitrator has conducted himself and 
the proceedings during the course of the proceed- 
ings on 20.5 1987, the date of the preliminary 
hearing It 1s stated by the learned counsel for the 
petitioner that the arbitrator refused to hear the 
petitioner and the witnesses He did not givea fair 
opportunity to produce the witnesses nor he gave 
reasonable opportunity to prove his case 1n its 
entirety. It is stated by the learned counsel for the 
petitioner that he was not permitted to deal with 
the facts of the case. The various letters which had 
exchanged between the first respondent and the 
second respondent insisted that the claims alone 
should be dealt with The learned counsel for the 
petitioner invited my attention to the statement 
made in para 16 and 17 of O P No 109 of 1988 
which is extracted hereunder, 
*16. The personal hearing commenced around 
11am and around 12 noon, the 2nd respon- 
dent insisted that the petitioner should close 
his submissions within 15 minutes thereof, 
since he wanted to attend a meeting elsewhere 
The petitioner’s advocate informed that the 
2nd respondent that he would continue his 
submissions after lunch, to suit the conven- 
ience of the second respondent, and the 
request was turned down, and ultimately the 
petitioner was forced to close his submissions 
around 12.30 p.m. 
17. The petitioner states that his Advocate 
wanted to hear the submissions of the 1st 
respondent for hım to give a reply and also the 
evidence of the 1st respondent on which he 
relies upon. The first respondent did not even 
open his mouth and the 2nd respondent was 
- actıngon behalf of the 1st respondent informed 
the petitioner, that the 1st respondent had no 
Submissions to make except for the counter 
which had already been filed. The 2nd respon- 
dent did not prepare the minutes of the pro- 
ceedings to enable the petitioner to sign the 
same." 
9. In the counter affidavit, except the bald denial 
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with regard to the averments made in para 16 and 
17, 1t is only stated that the statement of the 
petitioner above referred to are baseless Ihave no 
reason to doubt or disbelieve or disregard the 
representation made by the léarned counsel for 
the petitioner In my opinion, ın theabsenceofany 
specific denial by the arbitrator the 2nd respon- 
dent, the denial made by the first respondent need 
not be looked into There 1s no reason for the 
counsel who appeared before the arbitrator and 
also before me to say something which has not 
happened I believe and accept his version 
10. My view ıs also confirmed by the shape and the 
manner in which the award was written The arbi- 
trator who has to act fairly has adopted a curious 
, procedure and conducted the proceedings in an 
irrégular and slip-shod manner In my opinion, 
the award 1s wholly illegal, invalid and perverse 
and the arbitrator has committed a grave error and 
mıs-conducted himself and the proceedings war- 
ranting the interference with the entire award 
11. Another instance pointed out by the learned 
counsel for the petitioner also merits considera- 
‘tion The learned counsel for the petitioner states 
that even before the award was published, the 
petitioner sent a letter dated 24 7 1987 represent- 
ıng his protest against the misconduct of the arbı- 
trator After the expiry of several days from 205 1987, 
the first respondent has chosen to send a reply 
statement to the rejoinder filed by the petitioner 
along with a bunch of eight exhibits. The award 
was ultimately published on 8 6 1987 much after 
the expiry ofthe period upto which the petitioner 
has given adjournment of the time to pass award 
The arbitrator had dealt with the exhibits. fur- 
nished by the first respondent, the copies of which 
admittedly were not given during the enquiry They 
were furnished to the petitioner after several days 
from the date of the preliminary enquiry con- 
ducted on 20 5 1987 The award would also dıs- 
close that the enquiry conducted by the arbitrator 
on20 5 1987 wasonly a preliminary enquiry Even 
intheaward, thearbitrator has mentioned that the 
enquiry conducted by him on 20 5 1987 was onlya 
preliminary enquiry. This he has stated in several 
places 1n the award The arbitrator has also 
referred to certain statements furnished by the 
first respondent, copies of which were admittedly 
not forwarded to the petitioner either on 20 5 1987 
or at any point of tıme before that date The peti- 
toner came to know about this onlysubsequent to 
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the passing of the award He received the meas- 
urements book, original estimate, original agree- 
ment, circular office file (five 1n numbers), Divi- 
sional Office files (4 ın Nos ) and that the arbitra- 
tor had conducted the enquiry and received the 
evidence from the first respondent behind the 
back of the petitioner and had proceeded to pass 
the award ` 
12. In my opinion, the petitioner has made out a 
prima facie case for interference with the award. It 
1s evident on the basis of the award from the 
aforesaid facts that the arbitrator his mıs-con- 
ducted himself He had also identified himself 
with the first respondent and its officers. Hence 
the learned counsel for the petitioner requests 
that the arbitrator appointed in the agreement 
should be removed and an independentarbitrator 
should be appointed to go into the matter de novo 
13. The Additional Government Pleader who argued 
the case has not disputed the statement made by 
the counsel for the petitioner, br* only submitted 
that the arbitrator has not misconducted himself 
and the proceedings According‘to him, the state- 
ment of the petitioner are baseless and the peti- 
tioner alone has mis-conducted himselfbefore the 
arbitrator. 
14. In the counter affidavit filed by the contractor 
in O P No 608 of 1990, the contractor has clearly 
pointed out that the state in the counter affidavit 
filed by them before the arbitrator in reply to the 
claim petition of the contractor, have not whis- 
pered about the alleged recoveries nor has made 
any counter claim Similarly, ıt ıs pointed out that 
during the course of the personal hearing held on 
20 5 1987, the Superintending Engineer did not 
“make any submission regarding the recoveries In 
fact, the contractor on receipt of the copy of the 
award came to know that the arbitrator has pri- 
vately received the statement of recoveries, a copy 
of which was enclosed with the award I have been 
taken through the said statement annexed to the 
award It would be seen from the said statement 
that the Superintending Engineer had claimed a 
sum of Rs 16,798 72 alleged to be due by the 
contractor to theSuperintending Engineer, State 
The arbitrator 1n his-award had disallowed the 
counter claim of the state ın respect of two claims 
namely refund of Earnest Money amount of Rs.7,500 
and a sum of Rs 177 12 being the difference in 
conveyance of cement and allowed the rest of the 
counter claim It was pointed out by the learned 


' 


I] Chellamuthu v. Supdtg Eng , (Constrn ), A R C. Scheme (Lakshmanan, J.) 


counsel for the petitioner that the procedure adopted 
here again by the arbitrator 1s wholly 1llegal and 
hence the arbitrator 1s liable to be removed, as he 
has misconducted the entire proceedings and the 
award passed by him is liable to be set aside in its 
entirety. In the counter filed by the contractor, it 1s 
specifically stated that when the award should be 
set aside ın its entirety, a new arbitrator should be 
appointed after removing the present arbitrator 
to go into the dispute de novo to enable the arbi- 
trator to pass an award on merits 

15. I see much force in the contention of the 
learned counsel for the contractor that the arbi- 
trator has misconducted himself and the proceed- 
ings 1n not sending the counter statement to the 
contractor to enable him to meet the argument 
that may be advanced on the hearing on behalf of 
the state In fact, a copy of the counter statement 
was furnished to the contractor as requested by 
him in his letter dated 4 5 1987 by registered post 
acknowledgment due only on 8 5 1987 The con- 
tractor again pointed out to the arbitrator by his 
letter dated 20 5 1987 that the Superintending 
Engineer had not chosen to forward him with the 
copy of the counter simultaneously when the origi- 
nal counter was sent to the arbitrator In the 
counter statement, a reference was made ın para 
35-B (Appendix-IT) and it 15 stated by the learned 
counsel for the contractor that the copies of the 
documents mentioned 1n Appendix-II have not 
been furnished to him at all Likewise, Appendix 
VIand VIII (value of materials and advance given 
to piece workers) have not been furnished to the 
contractor admittedly The Superintending Engi- 
neer, by his letter ın 129/DB/Palanı, dated 20 5 1987 
filed reply to the reyoinder dated 20.5 1987 of the 
contractor The said rejoinder was sent by regis- 
tered post acknowledgment due on 20 5 1987 In 
para 17 of the reply to the rejoinder a reference 
was made to Exs R-1 to R-8 On 24 8 1987, the 
petitioner wrote to the arbitrator against the par- 
tial conduct of the arbitrator in conducting the 
proceedings It was also pointed out that the arbı- 
trator has failed to observe the rules of natural 
Justice 

16. Now, coming to the award, 1t 1$ seen that the 
arbitrator has relied on the documents Exs R-1 to 
R-8, which were not at all given to the contractor 
atthetimeofhearing The arbitrator has based his 
conclusion on these exhibits. Likewise, the arbi- 
trator has referred to those exhibits 1n this award 
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and based his conclusion. The arbitrator along 
with the award has enclosed certain enclosures 
admıttediy a comparative statement sent along 
with the award now have not been furnished at all 
to the contractor at the appropriate stage. Like- 
wise, the department made a counter claim which 
was not served at all with the petitioner. But, the 
award was passed on that counter claim. Accord- 
ıng to the learned counsel for the petitioner, the 
respondent have not raised the same as a dispute 
at all and that opportunity was not given to the 
petitioner to rebut the counter claim For the first 
tıme, the arbitrator stated ın his order about the 
recoveries to be made from the clarmant/contrac- 
tor. As stated above, the statement referred to and 
enclosed along with the award have not been 
furnished at all at the appropriate stage, but fur- 
nished to the contractor for the first time along 
with the award It 1s also seen from the records 
received by this Court that the arbitrator on 23 9 1987 
in R.O C No 3125 filed certain documents which 
includes the documents filed along with the award 
such as 1) measurements book, 2) original esti- 
mate for 2.4 lakhs 3) original agreement 4) circu- 
lar office file (5 1n Nos ) and 5) Divisional Office 
file (4 in nos ) were placed before the arbitrator 
behind the back of the petitioner. The contractor 
had no opportunity at all to go through those 
documents nor was he informed that those docu- 
ments are available with the arbitrator. It 15 proved 
that the arbitrator had private correspondence 
with the respondent. The above facts disclose that 
thearbitrator and the first respondent had private 
communication with each other ın connection 
with the subject matter of the dispute behind the 
back of the petitioner and that the enquiry was not 
conducted by the arbitrator 1n all fairness. The 
copies of theenclosures were also not furnished to 
the petitioner, but were relied on by the arbitrator. 
Thus, it 1s made very clear that the arbitrator’s 
misconduct and the-conduct of the proceedings 1s 
patent on the face of the award. The arbitrator 
who 1s to be neutral and who is to decide the 
question fairly has conducted the proceedings in 
an irregular and slip-shod manner. Thus, in my 
view, the entire award 1s liable to be set aside as 
illegal, invalid and perverse Since it is proved that 
the arbitrator has mıs-conducted himself and the 
proceedings, he 1s also to be removed, for the 
reasons mentioned in the petition by the contrac- 
tor which go to show that the arbitrator has 
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conducted the proceedings 1n a biassed manner 
resulting n mis-carriage of justice. The petitioner 
has prayed that the arbitrator 1s liable to be 
removed foi his misconduct and in his place a new 
arbitrator preferably a Judge of this Court should 
be appointed to go into the dispute between the 
parties de novo İn support of his contention, the 
learned counsel for the petitioner Mr Bıja Sundar 
has cited the following decisions ; 
17.Juggılal Kamlapat v. General Fibre Dealers Ltd., 
AIR 1962S C. 1123 (1962)2S C R (Supp ) 101. 
Where the Supreme Court held, 
"Disputes which arose between the parties 
with respect to carrying out a contract were 
referred to the arbitration of the Bengal Cham- 
ber of Commerce in accordance with an agree- 
ment to refer disputes as and when they arose 
to thearbitration of the Chamber The award 
ofthe Tribunal of Arbitration was set aside by 
the High Court On an application for refer- 
ring the matter for arbitration denovo another 
tribunal was constituted which made a fresh 
award The questions which arose for decision 
- werewhether after the first award was set aside 
the reference to arbitration was exhausted and 
the arbitrator had become functus officio and 
whether without a fresh arbitration agreement 
It was not possible to have the same dispute 
decided again by the arbitrator 
Held, that the arbitrator became functus officio 
after he gave the award, but that did not mean 
that in no circumstances could there be further 
arbitration proceedings where an award was 
set aside or that the same arbitrator could 
never have anything to do with the award with 
respect to the same dispute 
Sec.19 of the Arbitration Act empowered the 
Court not to supersede the reference and to 
leave the arbitration agreement effective even 
when it set aside the award and thereupon it 
would depend upon the terms of the arbitra- 
uon agreement whether the arbitration pro- 
ceedings could go on with respect to the same 
dispute or with respect to some other dispute 
arising under the arbitration agreement ” 
“In the present case the first award was set 
aside but as the reference had not been 
Superseded and the arbitration agreement 
Subsisted 1t was open to the Chamber to 
appoint another tribunal under Rule-X of the 
Chamber Ruled.” 
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18. Prabhat Kumar Lala and others v Jagdish 
Chandra Narang, AIR 1968 Paina 399 In this 
case, 1t was argued that since the award was set 
aside, there could be no further reference on the 
basis of the arbitration agreement. Rejecting, the 
said contention, the Division Bench of the Patna 
High Court has held as under 
“On filing of the award in the Court, objec- 
tons to ıt were raised by the parties and the 
Court found that “due to the failure of the 
arbıtrators to give a reasonable opportunity to 
the plaintiff to support his claim by adequate 
notice, there was a clear cut act of misconduct 
on that part of the arbitrators 1n conducting 
the proceeding As such the award as-fıled 
stood set aside. The arbitrators were directed 
to afford an opportunity to the plaıntıff to 
cross-examine the witnesses and to adduce 
such evidence as he proposes They are 
directed to submit this award in the light ofthe 
above direction positively within 10 days time ” 
On preliminary objection to the maintainabil- 
1ty of appeal against that order 
Held, that the court did not supersede the ref- © 
erence but continued the same reference by 
sending the matter back to the arbitrators after 
setting aside the award Hence, the impugned 
order was primarily an order under Sec 19 of 
- the Arbitration Act and incidentally, a further 
reference was made under Sec 19 thereof Merely 
on the ground that the award was set aside it 
could not besaid that there could be no further 
reference on the basis of the arbitration agree- 
ment The appeal was, therefore, maintain- 
able ALR 1962S C 1123, relied on [Para 7] 
Held further, that 1t was however not desirable 
to appoint the same arbitrators whose award 
has been set aside, as each of them must have 
become biassed in favour of one party and 
prejudiced against the other [Paras 7 and 20] ” 
The Patna High Court has also observed that ıt 
was not desirable to appoint the same arbitrator 
whose award has been set aside as each of them 
must have biassed m favour of one party and 
prejudiced against the other Same is exactly the 
casehere Hence itis desirable to appointanother 
personas arbitrator to decide the dispute between 
the parties. 
19. M/s Mohinder Singh and Company v. The 
Union of India and others, A I R. 1972 Jammu and 
Kashmir 63, where the arbitrator who has a very 
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Important Judicial function to discharge made a 
remark that “this case has become very notorious in 
thedepartment,” the court held that act amounts to 
mıs-conduct The High Court further held in para 
44 as under 
“Tn my opinion this clause cannot refer to cases . 
where the arbitrator has been removed by a 
Court Removal of an Arbitrator is exclusively 
the job of a court Even the authority of the 
arbitrator cannot be revoked without the leave 
of the court The procedure and the grounds 
for the removal of the arbitrator are also 
mentioned in the Act Therefore when the 
arbitrator 1s removed, the matter remains with 
the court and under Sec 2 of the Act either the 
court can appoint a new arbitrator or super- 
~ sede the reference itself In that contingency it 
cannot be said that the court can or 1s expected 
to surrender its powers and delegate them 
to an office however highly placed he be If the 
arbitration clause 1s construed in the manner 
as suggested by the learned counsel for the 
respondents, I think that part of it which gives 
the authority to the Additional Chief Engineer 
to appoint a new arbitrator even in the case of 
the removal of one by the court, is contrary 
to thé provisions of Sec 12 and any contract 
entered into between the parties in that behalf 
cannot beenforceable Therefore I hold that it 
is thé court alone who can appoint a new 
arbitrator when the previous arbitrator is 
removed " 
In the present case also, the arbitrator Mr V M 
Ramasamy, Superintending Engineer, P W D has 
made very many unwanted and uncalled for 
remarks against the counsel who appeared before 
me for the petitioner and who appeared before the 
arbitrator He says in his award as under 
“Most astonishing, unnecessary and unwar- 
ranted way, the petitioner in his letter dated 
24 5.1987 handed over by him on 28 5 1987 in 
person has stated that the Arbitrator has 
mısconducted the proceeding during the 
preliminary enquiry on 205 1987. On the 
grounds that the arbitrator has entered into 
private correspondence with the respondent 
and that the petitioner’s advocate was not given 
sufficient opportunity to put forth the case 
Contention of the petitioner that the Arbitra- 
tor entered into a private correspondence 
with the respondent ıs not correct Whatever 
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correspondence relevant to the case has been 
communicated to both the petitioner and the 
respondent " 

Again, the arbitrator Says 1n his award as follows: 
"The petitioner's lawyer was allowed to take 
his own time to put forth his point without 

~ repeatıng the one and the same arguments. 
There was no complaint either from the peti- 
tioner or from his advocate about the paucity 
ofumeallowed The complaint about miscon- 
duct of the proceedings has been lodged seven 
daydafter the enquiry This itself is a proofthat 
the petitioner 1s keen ın adopting pressure 
tactics to force that arbitrator for favourable 
Judgment Thisamounts to contempt commit- 
ted by petitioner’s advocate Such move by the 
advocate to bring pressure on the arbitrator 1s 
totallyunwarranted ın this caseand the protest 
lodged by the petitioner 1s totally rejected If 
this is the way the petitioner behaves even with 
the Arbitrator, 1t can be construed well and 
that he would have behaved very badly with the 
respondent and his representatives also during 
his contract period ” 

In my opinion, the grounds made against the 

counsel for the petitioner 1s wholly unwarranted 

which only shows that the arbitrator’s preyudicial 
approach to the dispute in question and his pre- 
determined against the petitioner and his lawyer 

In my opinion, the remarks made by the arbitrator 

against an young and prospering lawyer is most 

uncharitable, which compelled me to remove the 
arbitrator and appoint another person in his place. 

The arbitrator forgets the elementary fact that he 

Is Not a court and he cannot invoke the provision 

of the contempt of court act. When this point was 

confronted with the advocate appearing on behalf 
of the State, he only smiled 

20. State of Madras by the Commissione of Milk 

Production, Madhavaiam, Madras v C V Krishna, 

(1976)2 M LJ 491 (DB) In this case, a Division 

Bench of our High court consisting of 

T.Ramaprasada Rao and S Ratnavel Pandian, JJ., 

as they then were held, 

"If the parties to a contract voluntarily incor- 
porated as one of its terms a clause which 
oblıgates one or the other of them to refer 
disputes arising under it or to seek for an 
interpretation of the terms of such a contract 
to or from an arbitrator specified or named 
by them, then the mandate imposed upon 
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themselves by the parties 1s inescapable and 
has to be given effect to. An exceptionis where 
it 1s proved and established that the person 
specified as arbitrator 1s biassed towards one of 
the parties or has involved himself in the sub- 
Ject matter of the contract from its inception 
and during the course of its working giving rise 
to a reasonable impression that a reference to 
him would be futile and not be a means to 
secure justice In such a case the parties can 
seek from the Court appointment of an arbi- 
trator other than the named one [Para 4] 
As has been pointed out by the Supreme Court 
the strict principle of sanctity of contract 1s 
subject to the discretion of the Court under 
Sec.34 of the Indian Arbitration Act, for there 
must be read with every such agreement an 
implied term or condition that ıt would be 
enforceable only if the court having due regard 
to the other surrounding circumstances thinks 
fit an 1ts discretion to enforce ıt and that it 1s 
obvious that a party may be released from the 
bargain ifhecanshow that theselected arbitra- 
tor 1s likely to show bias or by sufficient reason 
that he will not act fairly or that he has been 
guilty of continued unreasonable conduct 
The Courts are slow to disturb the named 
arbitrator But at the same time, the Courts 
haye the right to decide ın their judicial discre- 
"tion whether all such terms contained 1n an 
arbitration agreement are to be enforced or 
not. There may be circumstances 1n a given 
case wherein, as stated by the Supreme Court 
a party may be released from the bargain, 
1f circumstances exist to justify such conclu- 
sion ” 
In the present case, I have already held that the 
present arbitrator, specified as arbitrator under 
the agreement is biassed towards the petitioner 
and extended his helping hand to the opposite 
pariy namely the State, for which he vows his 
oyalty He has involved himself 1n the subject 
matter of the contract and from the very inception 
of the hearing and during the course of his meeting 
he behaved ın a manner giving rise to a reasonable 
impression thata reference to him again would be 
futile and not be a means to secure Justice. In such 
a case, as rightly held by the Division Bench, the 
petitioner ın this Court can seek from the Court 
appointment of an arbitrator other than the named 
one 
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21. Fertiliser Corporation of India v. Ravi Kumar, 
ALR 1979 Orissa 19. In this case, the learned 
single Judge of the Orissa High Court held as 
follows: 
“After an arbitrator is removed, the matter 
remains with the court and under Sec.12 either 
the court can appoint a new arbitrator or super- 
sede the reference, ıtself The court cannot 
surrender its power and delegate the same to 
an officer however highly placed he be." 
22. Executive Engineer, Prachı Dwision, Bhubanes- 
war v. Gangaram Chhapolia and another, A LR. 
1980 Orıssa 51. In this case, S Acharya, J. has held 
as under: 
“It is well settled that before the court exer- 
cises its jurisdiction to revoke the authority of 
alegally appointed arbitrator 1t should be sat- 
ısfied that substantial miscarriage of Justice 
will take place if the said arbitrator 1s not 
removed. The Court's discretion to remove an 
arbitrator appointed by a competent court should 
beexercised very cautiously and sparingly. The 
Supreme Court ın Amarchand Lalikumar's 
case, AIR 1966 S C 1036, has observed: 
*the grounds on which leave to revoke may be 
given have been put under five heads: (1) ex- 
cess or refusal of jurisdiction or authority by 
arbitrator: (2) misconduct of arbitrator, (3) 
dısgualıfıcatıon of arbitrator (4) charges of 
fraud and (5) exceptional cases " 
In the instant case, the arbitrator has miscon- 
ducted himself in exercising his authority in an 
excessive manner and also mis-conducted himself 
and the proceeding. Applying the above ratio, I 
amsatisfied that the specific miscarriage of justice 
will take place if the named arbitrator in the 
agreement is not removed and hence this Court 
exercises its Jurisdiction to remove the arbitrator 
and appoint a new arbitrator ın his place. 
23. Banamah Charan Mohanty v. Kamaladebi Saha 
and otheis, A.I R 1984 Orissa 218. In this case, 
G P.Mohapatra, J held as under, 
“Where the arbitrator appointed by a party 1s 
removed the Court is not legally bound to ask 
the concerned party to nominate another per- 
son to replace the Arbitrator removed and is 
not bound to appoint the said nominee of the 
party The court is not entitled to leave the 
appointment of Arbitrator to the party whose 
nominee has been removed. Not that the Court 
ıs not entitled to ask the parties to suggest 
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names to enable him to make a suitable choice 
to fill up the vacancy caused by the order of 
removal of the arbitrator. But 1t 15 the Court 
who is to apply its mind and make the final 
choice for appointment of arbitrator " 
Atthe time of hearing, a suggestion was put to the 
learned additional Government Pleader to sug- 
gest names to enable the court to make a suitable 
choice to appoint a fresh arbitrator otherthan the 
departmental officer. However, the Additional 
Government Pleader expressed his view on the 
matter and produced a letter from the Superin- 
tending Engineer (Construction), suggesting the 
name of the present Superintending Engineer, 
P W.D , Madurai by name Mr.M.Kandasamy It is 
tobe noted that where the arbitrator appointed by 
a party under the agreement 15 removed the court 
1s not legally bound to ask the concerned party to 
nominate any person to replace the arbitrator 
removed. The court is also not bound to appoint 
the said nominee of the party (State) As rightly 
held by the Orissa High Court, the court not 
entitled to leave the appointment of arbitrator to 
the party whose nominee has been removed for 
misconduct. However, this Court directed the State 
to suggest names to enable the court to make a 
suitable choice to fill up the vacancy caused by the 
order of removal of the arbitrator. Since govern- 
ment 1s not willing to appoint any other person, 
other than the departmental personnel, this Court 
applying its mind to the matterin questionand the 
other attendant circumstances mentioned above 
make the final choice for appointment of the 
arbitrator 
24. M/s.M S.Khanna Associates (P) Ltd. v. New 
Delhi Municipal Committee and another, A LR. 
1985 Delhi 262. In this case, Jagdish Chandra, J. 
has held as under 
“The provision of Jaw contained in Sec.12 has 
not been subjected to an agreement to the 
contrary between the parties, as a result of 
which it 1s clear that even 1f the arbitration 
agreement provides for the filling up of the 
vacancy by a named person even in the case of 
a vacancy caused by the removal of the arbitra- 
tor under the orders of the Court, the same 
would be invalid being in contravention of 
Sec.12 which gives power to the Court alone 
to fill up the vacancy on the removal of an 
arbitrator by Court. Thus, the arbitration agree- 
ment even though talking of the occurrence of 
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vacancy for any reason, the same cannot and 
would not include the vacancy caused by the 
removal of the arbitrator under the orders of 
the Court and consequently the presiderit or 
the Administrative Head of N D.M.C shall 
nothave the power to appoint a new arbitrator 
after the arbitrator initially appointed by him 
is removed by the court, and the power of 
appointing the new arbitrator rests with the 
court under Sec.12 of the Act." 
25. W.S.Construction Company v Hindusthan Steels 
Works Construction Ltd , A I R. 1990 Delhi 134 In 
the above case, the Delhi High Court, while con- 
sidering whether an arbitrator appointed is liable 
to be removed on the ground that he has not sent 
any communication to him, though the petition 
was filed nearly 11 months after his appointment 
It was argued that the delayıs not unreasonable on 
the part of the arbitrator to act and that the time 
for making and publishing the award though fixed 
as 4 months, the arbitrator inspite of more than 
three years have been expired has not acted in the 
matter. It was held that the arbitrator had not 
acted as arbitrator and failed to use all reasonable 
despatches in entering on and proceeding with 
reference and making an award for unreasonably 
long period which remains totally unexplained on 
the record He had even failed to enter on the 
reference. Thus the High Court held that the 
arbitrator is liable to be removed. It 1s seen from 
the above case, the arbitrator was removed on the 
ground that he has failed to -use all reasonable 
despatch 1n entering on and proceeding with the 
reference and making an award unreasonably for 
a long period which remains totally unexplained 
on the record. But in the present case, the arbitra- 
tor has not acted fairly and not applied the yard- 
stick equally to both parties He has preferred to 
like the one against the interest of the other and 
furnished all the documents to the State and con- 
sıdered the same in his award without furnishing 
those documents to the claimant In my view, for 
the proved lapses on the part of the arbitrator he 
ıs liable to be removed 
26. Parshotam Lal v The State and others, A.I.R. 
1990 Jammu and Kashmır 47. 'This is also a case 
which deals with the removal of the arbitrator and 
appointment ofan arbitrator under inherent powers 
In this case R.P.Sethi, J held that, 
“It ıs settled proposition of law that where 
parties to a contract voluntary incorporated as 
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one of its terms a clause which obliges one or 
the other of them to refer the disputes to an 
agreed arbitrator by them, a mandate is 
1mposed upon them which is inescapable and 
has to be given effect to However to this 
general principle there 1s an exception for 
taking action under Sec 11 of the Arbitration 
Act or 1f 1t ıs proved that the person named or 
specified as the arbitrator 1s biassed towards 
one of the parties or has overtly or covertly 
involved himself 1n the subject-matter of the 
contract from the tıme of its inception and 
during the course ofits working so as to give an 
impression to a reasonable person that a refer- 
ence to him of the dispute would be futile and 
ın the ultimate analysis would not be means to 
secure Justice to the complaining party, then 
the court can in appropriate cases appoint a 
new arbitrator other than the one named by 
the parties This Court has also inherent power 
in appropriate cases to remove an arbitrator 
when the bias attributed such an arbitrator 1s 
evident from the facts and circumstances of the 
case Actual bias through overt acts is not 
necessary for the removal of an arbitrator so 
appointed by the Court. It was held in State 
of Orissa v Modern Construction Company, 
reported in AIR 1972 Orissa 219, that even if 
the grounds mentioned in Sec 11 of the Arbi- 
tration Act are not strictly 1n existence, the 
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remove an arbitrator as the Court cannot plead 
helplessness and has to meet the situation 1n 
exercise of its inherent powers which are 
vested in it for doing justice between litigant to 
uphold fair play in judicial proceedings ” 
27.M/s Northern Sanuationv M/S Hotel Corpora- 
tion of India, AI R 1990 Jammu and Kashmır 49, 
1s a case arising under the arbitrator’s declining to 
adjudicate counter clarms of objectors The Jammu 
and Kashmir High Court held that the said act of 
the arbitrator amounts to guilty of legal miscon- 
duct In the instant case, as pointed out by me in 
the paragraphs above, the counter claim made 
by the respondent have not been served at all with 
the petitioner, but the award 1s passed on the 
claim. It is'the specific case of the petitioner that 
the respondent never raised the said dispute as a 
dispute at all and no opportunity was given to the 
petitioner/contractor to rebut the counter claim. 
For the first time, the arbitrator say ın the order 
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and said something about the recoveries to be 
made from the claimant. In my opinion, the arbı- 
trator is under a legal obligation to deal only with 
the claims which have been referred to for his 
decision In the instant case, it has been specifi- 
cally averred by the contractor that a counter 
claim was not raised as a dispute at all. Since the 
arbitrator has decided a n.atter which was not 
referred to him as one of the dispute, 1n my opin- 
ion, the arbitrator ıs liable to be removed for such 
a legal misconduct 
28 Per contra, the learned Additional Govern- 
ment Pleader placed strong reliance on the deci- 
sions reported 1n the following three cases. 
29. Secretary to Government, Transport Depart- 
ment, Madras v. Munuswamy Mudalıar and 
another, 1988 SC C (Supp ) 651 The Supreme 
Court held 1n the above case, the work entrusted 
tooneNational Company did not even commence 
the work and despite the extension of time, the 
said firm failed dnd neglected even to commence 
the job. Consequently, the contract in favour of 
the said firm was cancelled absolutely The 
respondent before the Supreme Court ın his ındı- 
vidual capacity as the managing partner ofthe said 
company filed Civil Suit in the City Civil Court, 
Madras claiming damages alleged to have been 
caused as a result of the said termination ot the 
said contract and for refund of earnest money 
deposit, In view of the arbitration clause 1n the 
agreement between the parties, The Secretary to 
Government, Transport Department filed a peti- 
tion for referring the dispute to the arbitrator and 
the City Civil Court accepting the prayer passed 
orders directing both the parties to refer the dis- 
putes to the arbitrator namely the Superintending 
Engineer (Highways and Rural Works), Trichy. 
During the pendency of the claim before the said 
arbitrator, the managing director of the company 
filed another application seeking to change the 
arbitrator on the ground that the arbitrator being 
“an employee of the State Government, an engi- 
neer from any sector other than the sector of 
Tamil Nadu or a retired Engineer of the State 
Government might be appointed as arbitrator. As 
stated above the Superintending Engineer, (High- 
ways and Rural Works), Trichy, was previously 
appointed as arbitrator- There was succession to 
that office by another incumbent and the succeed- 
ing Superintending Engineer wanted to continue 
the arbitration proceedings but before that an 
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application was made under Sec.5 of that Act for 
removal of the arbitrator, before the City Civil 
Court The learned Judge of the City Civil Court 
by his order sought to revoke the authority of the 
named arbitrator, by observing that theapprehen- 
sion of bias on the part of the arbitrator was made 
out The City Civil Judge stated that the Chief 
Engineer of the circle concerned was in favour of 
the cancellation of the contract ın question and 
the contract entrusted to the Secretaryto Govern- 
ment came to be terminated and the construction 
was sought to be entrusted at the risk and cost on 
the advice or the proposal of the.Chief Engineer 

The learned Judge of the City Civil Court came to 
the conclusion that there could legitimately be a 
bias in the mind of the arbitrator who was the 
Superintending Engineer. The High Court dis- 
missed the appeal ut limine. Hence the appeal was 
filed before the Supreme Court The Supreme 
Court held that the order made by the City Civil 
Court and the decision of the High Court cannot 
besustained on the ground of vague suspicion and 
in the absence of reasonable evidence to satisfy 
that there was really a likelihood of bias The 
Supreme Court allowed the appeal and remanded 
the case back to the City Civil Court to ask the 
Government to appoint the Superintending Engi- 
neer, Trichy to be thearbitrator ın accordance 
with the arbitration agreement The Supreme Court 
further directed the arbitrator to proceed accord- 
ing to the evidence of the.partıes and make an 
award after considering all the relevant facts 
according to the agreement. 

30. The Supreme Court in the above judgment 
held reasonable apprehension of bias in the mind 
ofa reasonable man can be a ground for removal 
ofthearbitrator and a namedarbitrator cannot be 
removed in exercise of a discretion vested in the 
Court under Sec 5 of the Act, unless there 1s 
allegation against the named arbitrator either against 
his honesty or capacity or mala fide or interest in 
the subject-matter or reasonable apprehension of 
the bias. In the view expressed by the Supreme 
Court, the reasonable apprehension of the bias 
will be a ground for removal of the arbitrator. In 
the instant case, 1t has been established clearly 
that thearbitrator has not conducted the proceed- 
ings in all fairness and that he has entertained a 
kind of bias against the petitioner and counsel and 
that the award 1s also perverse The cause of the 
bias has also been substantiated by the petitioner 
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by making sufficient allegations against the arbi- 
trator and also substantiated by the argument of 
the learned counsel for the petitioner at the time 
of hearing. In the instant case, 1t has been clearly 
proved that the petitioner has entertained a rea- 
sonable apprehension against the arbitrator based 
on cogent material and by adducing convincing 
reasons Hence, the above judgment will not be of 
any assistance to the State 

31. Coimbatore District. P T Sangam v. Bala 
Subramania Foundry, A.I R 1987 S C. 2045. This 
case was relied on by the learned Additional 
Government Pleader to show that the award can 
only be set aside where there ıs an error on its face. 
In the instant case It was clearly pointed out that 
the award of the arbitrator is liable to be set aside 
on the ground that there were many errors on its 
face and the arbitrator has misconducted himself 
and the proceedings. Hence this judgment is not 
applicable to the facts of this case and 1s distin- 
guishable. 

32. M/s Hindustan Tea Company v K.Sashikant 
and Company, A I R.1987 S.C 81 This case ıs also 
cited by the learned Additional Government Pleader 
to say that the award cannot be set aside on the 
ground that the arbitrator has reached a wrong 
conclusion or has failed to appreciate the facts As 
Stated above, in the paras supra, the grievance of 
the petitioner 1s that the arbitrator has miscon- 
ducted himself and the proceedings and acted 
against the interest of the petitioner. Hence this 
decision also 1s not applicable to the facts of the 
present case 

33. For the foregoing reasons, I amoftheview that 
the named arbitrator under the contract is lable 
to be removed on the ground that the petitioner 
has established reasonable apprehension of the 
bias and also the legal misconduct on the part of 
the arbitrator and the proceedings Hence the 
arbitrator appointed pursuant to the agreement 
entered into between the parties is removed and in 
his place Mr.C.Sundaram Retired Registrar of 
this Court 1s appointed as an arbitrator who will 
decide the dispute between the parties by afford- 
ing sufficient and reasonable opportunities to both 
parties. Both parties are at liberty to place their 
claims before the said arbitrator and the said 
arbitrator will make an award within four months 
from the date ofentering upon the reference. The 
arbitrator shall fix his fees and claim all expenses 
from both parties ın equal share. 
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34. In the result, O.P No 109 of 1988 1s allowed 
and O P,No 6080f19901s dismissed Inviewofthe 
order passed in O P Nos 109 of 1988 and 608 of 
1990 no further orders are necessary 1n O P No 348 
of 1987. However, in the circumstances of the 
case, there will be no order as to costs 
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INTHEHIGH COURTOFJUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Prcsent:- Bakthavatsalam, J 
W P.No 10413 of 1990 10th July, 1991 
R.S.Venkatachalapathy Vengaiah Petitioner 


v 
The State of Tamil Nadu. and others 
: Respondents 


__ Tamil Nadu Freedom Fighters? Pension Rules - 


Pension under - Eligibility - Certificate obtained 
fiom co-piisoner who is Ex ML A or Ex.M P. can 
be acted upon 

The petitioner, a freedom fighter was granted 
pension for having suffered imprisonment for the 
freedom struggle from 8 5 1941 to 23 6 1941 He 
got the pension on the basis of a letter issued by a 
co-prisoner who 1s also an EXML A He was 
receiving the pension from 1980. On 23 6 1989, a 
notice ‘to show cause why it should not be 
cancelled was issued to him. He gave a reply 
However, the pension was cancelled on the ground 
that his name was not found ın the Convict Regis- 
ter kept inthe Central Jail, Madurai for the period 
8 5.1941 to 2361941 He filed a Writ petition 
challenging that order 

Held.- When the Petitioner made sincere efforts 
in the years 1977 and 1980, he was 1nformed that 
the records were not available and as such he has 
a right to produce a co-prisoner's Certificate 1n 
theyear 1980 to provehis case Thereis nosanctity 
ın stating that his name should be found ın the 
convict register to prove his case The rules 
themselves say that it ıs enough to produce a 
co-prısoner's Certificate obtained either from 
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Ex MLA. or from Ex MP [Para 4] 
Petition under Art 226 of the Constitution of 
India, praying that in the circumstances stated 
therein, and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
certicrarified mandamus calling for the records of 
the 2nd respondent pertaining to his order made 
in Letter No.43255/P1 -IV/89-2, dated 7 2 1990 
and quash the same and to direct the respondents 
to continue to pay the Freedom Fighters pension 
to the petitioner as per the sanction accorded ın 
F F PO No 10071 dated 18 7 1981, by the respon- 
dents 

N Chandra Raj, for Petitioner 

M Govındarajan, Additional Government Pleader, 
for Respondents 

The Court made the following 

ORDER.- The petitioner herein challenges an 
order ofthesecond respondent passed on 7 2 1990 
cancelling the Freedom Fighters' Pension awarded 
to the petitioner in the year 1980. 

2. The petitioner 1s a native of Poolathur village, 
Kodaikanal Taluk and he was imprisoned from 
8 5.1941 to 23 6 1941 -He has participated ın the 
freedom movement When the Government of 
Tamil Nadu relaxed the rules regarding the 
eligibility for the grant of pension from 3 months 
imprisonment to three weeks imprisonment for 
getting freedom fighters pension, the petitioner 
thought it fit to apply for the same enclosing 
therewith a co-prisoner’s certificate issued by one 
P S.Celusamy, Ex.M L A and he got the pension 
also When the petitioner herein applied for cer- 
tıfıcate to the Superintendent of Madurai central 
prison, he was informed that the records were 
eaten by white ants and 1t15 not possible to give the 
certificate as the records are also not ın order 
When such 1s the case, the petitioner has been 
given a show cause notice on 23 6 1989 for the 
cancellation of the pension granted in the year 
1980. The petitioner gave reply to the show cause 
notice on 13 7 1989 and on another occasion which 
is not dated and they were produced before me 
However, the second respondent considered the 
representation of the petitioner dated 13 7 1991 
and has cancelled the grant of pension on the 
ground that the petitioner’s name is not found in 
theconvictregister keptin the Central Jail, Madu- 
ral for the period from 8 5 1941 to 23 6 1941 and 
that the petitioner has given a falseinformation It 
1$ also stated ın the impugned order that since the 
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, petitioner has not proved the fact that he was 
" imprisoned for the penod from 8 5.1941 to 23 6 1941 
the pension granted to him ın the year 1980 has 
been cancelled 
3. [n this case, the respondent State has not filed a 
counter affidavit, though it is a date fixed case 
4. In view of my order passed 1n W.P No 3591 of 
1990 (S P V Ramasamyv Secretaryto Government 
of Tamil Nadu Public (PP III) Madras-9 and two 
others), dated 10 7 1991 which arose in a similar 
Situation like this, this petition will also stand 
allowed Apart from that, the petitioner in this 
case has a stronger case that the case arose ın 
W P No.3591 of 1990 mentioned supra In this 
case, when the petitioner submitted applications 
ın the years 1977 and ın 1980 he was informed by 
the Superintendent, Central Jail Madurai that 
no records were available 1n the Central Jail, 
Madura1as they were eaten by white ants and they 
were not able to giveany records But, on theother 
hand, the ımpugned order before me shows that 
some officer inspected the Central Jail, Madurai 
and found that the petitioner’s name 1s not found 
in the records The stand of the respondent is 
wholly inconsistent When the petitioner- made 
sincere and serious efforts ın the year 1977 and 
1980, he was 1nformed that the records were not 
available and as such he has a right to produce a 
CO-prisoner's certificate ın the year 1980 to prove 
his case Ido notseeanysanctity in stating that his 
name should be found in the convict register to 
prove his case The rules themselves say that it 1s 
enough to produce a co-prisoner's certificate 
obtained either from Ex MLA or from Ex M P 
In such circumstances, I fail to see how the 
petitioner’s freedom fighters’ pension can be 
cancelled by the second respondent on the ground 
that hé has not produced any records to prove that 
he was imprisoned for freedom movement stating 
“when an officer inspected the Madurai Jail, he 
found that the petitioner's name has not been 
found in the convict register It 1s also seen that 
when the petitioner applied in the years 1977 and 
1980 he was informed that no records were avail- 
able as white ants had eaten away the records In 
view of that, the impugned order 1s quashed, the 
writ petition will stand allowed and the respon- 
dents are directed to pay the petitioner the free- 
dom fighters’ pension and also the enure arrears 
However, there will be no order as to costs 
BS Petition allowed. 
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IN THE HIGH COURT OFJUDICATURE AT 
MADRAS. 


Present:- Nainar Sundaram and Swamıduray JJ 


W A.No 817 of 1991 29th July, 1991. 
S.Moses Rajaiah and others Appellants 
v 


Government of Tamil Nadu represented by 

Commissioner and Secretary, Labour and 

Employment Department and another 
Respondents 


Beedi and Cigar Workers (Conditions of Employ- 
ment) Act (XXXII of 1966), Sec 41 - Tamu Nadu 
Beedi and Cigar Workers (Conditions of Employ- 
ment) Rules (1968), Rules 28(2), 36(2) and (3) - 
Exemption granted under Sec 41 from maintaining 
certain Registers as reguned under the Rules - Cancel- 
lation of - Notice mentioning certain reasons for - 
Order cancelling exemption giving reasons not con- 
sistent with reasons given in notice - Order not 
sustamable. 

Held:- From the reasons given in the show cause 
and those given in the impugned Government 
order of cancellation of ine exemption, one finds 
that there had been no consistency and no specifi- 
cation 1n expressing the reasons The petitioners 
having had the benefit ofexemption from the rules 
concerned for about a decade, 1f they are to be 
denied the same, it ıs better that they are asked to 
answer specific contingencies and circumstances 
which do warrant the cancellation of the exemp- 
tonearlıer accorded It is not permissible to act in 
this region with any ambiguity in mind especially 
for expressing the reasons for the action But 
unfortunately this is what has happened in the 
proceedings of the first respondent It 1s better 
that there is a delineation of the specific contin- 
gencies and circumstances which warrant the 
cancellation of the exemption already accorded in 
a fresh show cause notice to be issued to the 
petitioners and the petitioners are called upon to 
answer them and there could also be a substantia- 
tion by the petitioners of their stand before an 
authority who could conduct an enquiry in ihis 
behalf, after the issuance of the fresh show cause 
notice and the obtaining of the replies thereto 
from the petitioners affording the requisite 
opportunity to the petitioners therefor /Para 2] 
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Appeal under Clause 15 of the Letters patent 
against the order of Kanakaraj, J , dated 22 4 1991 
and made in the exercise of the Special Original 
Jurisdiction of the High Court in W.P No.6193 of 
1991 presented under Art 226 of the constitution 
of India to issue a writ of ceitioran calling for 
the records from the 1st and 2nd respondent 
herein relating to the impugned G.O.Ms No 189, 
(Labour and Employment), dated 7 2 1990 (Ex- 
hibit ‘A’) issued by the Ist respondent herein 
quash the said G O (Ex ‘A’) as illegal. 
N.G.R Prasad for Row and Reddy, Mani and Balan 
Harıdoss, for Appellants. 
VR Rajasekaran, Government Advocate, for 
Respondents 
The Judgment of the Court was delivered by 
Naınar Sundaram, J - The matter comes up on 
notice of motion The appellants herein are the 
petitioners ın W P No 6193 of 1991 The respon- 
dents herein are the respondents in the writ peti- 
tion For thesake of convenience, we are referring 
to the parties as per their array in the writ petition. 
The petitioners, who are manufacturers of beedies 
in the District of Tirunelveli were accorded the 
exemption under Sec 41 of the Beedi and Cigar 
Workers (Conditions of Employment) Act 32 of 
1966, hereinafter referred to as the Act, from the 
provisions of Sub-Rules (2) and (3) of Rule36and 
from the provisions of Sub-rule (2) of rule 28 of 
the Tamil Nadu Beedi and Cigar Workers (Condi- 
tions of Employment) Rules, 1968, subject to 
certain conditions, under G.O.Ms No 2468, 
Labour and Employment Department, dated 
25 10 1980 from maintaining certain registers On 
31 3 1989 the first respondent issued a show cause 
notice proposing to cancel the exemption granted 
The reasons for cancellation have been expressed 
in the said show cause notice in the following 
terms 
“It has been reported to the Government 
that the exemption granted as aforesaid has 
created an exploitative situation whereby the 
home workers are denied several statutory 
benefits available to them and therefore the 
exemption granted as stated above should be 
cancelled so that the purpose for which the Act 
and Rules framed thereunder may be effec- 
tively implemented for the benefit of work- 
men” 
The petitioner replied and thereafter the first 
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Employment Department, dated 7.2.1990 cancelled 
the exemption The reasons for cancellation have 
been expressed as follows. 
“In the Government order read above, orders 
have been issued exempting certain manage- 
ments to beedi industry from maintaining 
register of leave with wages under rule 28 and 
maintenance of muster roll under Rule 36 of 
the Tamil Nadu Beedi and Cigar Workers 
(Conditions of Employment) Rules, 1968. 
Because ofthe exemption, the beedi establish- 
ments need not maintain the registers men- 
tioned above pertaining to home workers who 
are predominantly women In the absence of 
these registers, statistics regarding the number 
of women workers employed in this industry 
are not available and the Inspectors are not 
able to verify whether the statutory benefits 
actually due to these workers are made avail- 
able to them. The Commissioner of Labour 
has also reported that the Labour Unions of 
Beedi Workers and the working women's 
Forum, Madras, are pressing for the cancella- 
tion of the exemption granted to the beedi . 
establishments." 
The petitioners put ın issue GO Ms No.189 in 
W.P.No.6193 of 1991 The learned Single Judge, 
who heard the writ petition, did not agree with the 
contention advanced on behalf of the peti- 
tioners that there was lack of proper opportunity 
afforded to the petitioners to meet and answer 
the points put against them. The learned single 
Judge dismissed the writ petition This writ appeal 
is directed against the order of the learned single 
Judge 
2. MrVR Rajasekaran, learned Government 
Advocate represents the respondents, we ordered 
notice of motion earlicr, taking note of a point 
urged by Mr N.G R Prasad, learned counsel for 
the petitioners, that while in theshow cause notice 
particular reasons were given and they have been 
answered, in the ultimate order of cancellation of 
exemption different reasons have been expressed 
and the petitioners had no opportunity to advert 
to them and offer their explanation and had such 
an opportunity been afforded, they would have 
convinced that the said reasons are not tenable. 
The-point involved lying ın a short compass, we 
propose to dispose of the writ appeal today 
itself. From the extracts of the reasons, those 
given in the show cause and those given in the 
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impugned Government Order of Cancellation of 
the exemption, öne finds that there had been no 
uniformity, no consistency and no specification in 
expressing the reasons The peutoners having 
had the benefit of exemption from the rules con- 
cerned for about a decade, 1f they are to be denied 
thesame, 1t 15 better that they are asked to answer 
specific contingencies and circumstances which 
do warrant the cancellation of the exemption earlier 
accorded It is not permissible to act in this region 
with any ambiguity in mind especially for express- 
ng the reasons for the action. But, unfortunately 
‘his 1s what has happened in the proceedings ofthe 
irst respondent. In our view, itis better that there 
s a delineation of the specific contingencies and 
1rcumstances which warrant the cancellation of 
he exemption already accorded in a fresh show 
ause notice to be issued to the petitioners, and 
he petitioners aie called upon to answer them 
nd there could also be a substantiation by the 
etitioners of theirstand before an authority, who 
ould conduct an enquiry in this behalf, after the 
ssuance of the fresh show cause notice and the 
btaining of the replies thereto from the petition- 
rs, affording the requisite opportunity to the 
etitioners therefor. It is expressed by the learned 
ounsel for the petitioners that the enquiry could 
e done by the Deputy Commissioner of Labour 
t Madurai Our approach to, assessment of and 
ıswer to the question being different from those 
f the learned single Judge, and the factors dis- 
issed by us as above weighing with us, we are 
»lıged to interfere in writ appeal and give suit- 
yle directions Accordingly, this writ appeal 1s 
lowed in the following terms 
1 The order of the learned single Judge, 
dismissing W.P.No 6193 of 1991 is set aside 
and G O.Ms.No 189, Labour and Employment, 
dated 7 2 1990 impugned in the said writ peti- 
tion i$ quashed 
2 Thefirst respondent shall issuea fresh show 
cause notice to the petitioners setting forth the 
specific contingencies and circumstances, which 
warrant the cancellation of the exemption earlier 
accorded to the petitioners, affording adequate 
opportunity to the petitioners to make their 
objections thereto 
On the petitioners making their objections, 
>re shall bean enquiry conducted by the Deputy 
mnissioner of Labour at Madurai, into the 
tter, affording adequate opportunity to the 
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petitioners to substantiate their case for main- 
taining the exemption 

4 TheDeputy Commissioner of Labour at Madu- 
rar on the completion of the enquiry shali submit 
the report of the enquiry to the first respondent, 
furnishing a copy of the same to the first of the 
petitioners namely Mr.S Moses Rajatah for and 
on behalf of himself and other petitioners 

5 On receipt of the report of the Deputy Commis- 
sioner of Labour at Madurai, the petitioners shall 
submit the further reply or replies to the first 
respondent within a time to be specified by the 
first respondent in this behalf 

6 On receipt of the reply or replies from the 
petitioners, the first respondent shal) consider the 
matter in the light of all the materials placed 
before him, and make a decision on the question 
of cancellation of the exemption earlier accorded 
to the peutioners 

7 There will be no order as to costs 


BS Appeal allowed. 


IN THEHIGH COURTOF JUDICATURE AT 
MADRAS. 


Present:- 4 R Lakshmanan, J 


O P.No 290 of 1982 11th September, 1990 


K-E.Varadhan Petitioner 
v. 

South Madras Electric Supply Corporation 
Limitcd, and others Respondents 


(A) Arbitranon Act (X of 1940), Sec 30 - Award of 
arbitrator - When can be interfered with 

It is weli-settled that in the absence of mistake of 
law or of fact apparent on the face of the record, 
the award of the arbitrator 1s not open for chal- 
lenge by any party The award 1n the instant case 
does not suffer from any error apparent on the 
face of the record This Court has no Jurisdiction 
to deal with judicially the merits of the case deter- 
mined by the arbitrator. It 1s not the function of 
the Court to scrutinise the award on merits as ıfıt 
1s Sitting in appeal on the verdict of the arbitrator. 
There is no scope for the Court to invoke the aid 
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of Sec 30 of the Act for setting aside the awards in 
question as the court sees no cause to interfere 
with the award or ofany ofthe matters referred to 
arbitration for reconsideration or to set aside the 
award. [Para 6] 
(B) Arbitration Act (X of 1940), Sec 30 - ‘Error 
apparent on the face of the 1ecord' - Award of 
interest by arbitrator at 6% per annum from vesting 
date - Not an error apparent on the face of therecord. 
: [Para 12] 
Cases referred to: 
Indian Oil Corporation Ltd. v Indian Carbon Ltd., 
ALIR 1988 S C 1340, State of Orissa v Dandası 
Sahu, AIR 1988 S C 1791, Hindustan Tea Com- 
panyv KSashikant Company, 19868 C C (Supp ) 
506, Chinnasamy v Supenntending Engineer, (1989)2 
MLJ 415, Executive Engineer (irrigation) v 


Abhaduta Jena, ATR. 1988 SC 1520 (1988)1. 


SCC 418, Gujarat Water Supply and Sewerage 
Board v Unique Erectors, AIR 1989 SC 973 
(1989)] SC C 532, Sankan Prasad v. Union of 
India, AIR 1987 Cal 53 

The Court made the following 

ORDER.- OP No.290 of 1982 was filed by the 
arbitrator Mr K.E Varadhan, under Sec 14(2) of 
the Arbitration Act to receive the award passed by 
him in A.R C No 3 of 1979, dated 6 10 1982 and 
for issue of notice of the filing of the said award to 
the respondents On 14 10 1982 K Shanmugham, 
J (as he then was) directed the office to receive the 
award of the arbitrator and to 1ssue\ notice to the 
respondents The notice of filing of the said award 
was received by the Tamil Nadu Electricity Board 
on5 11 1982. Thereafter the Tamil Nadu Electric- 
ity Board filed O P No 157 of 1983 to set aside the 
award dated 6 10 1982 in so far as it 1s against the 
Tamil Nadu Electricity Board 

2. OP No.142 of 1984 was filed by the South 
Madras Electric Supply Corporation Ltd , Tiru- 
chirappalli by its accredited representative to set 
aside the award dated 6 10 1982 in regard to the 
points raised by them 1n O P.No.142 of 1984 and 
by G.O Ms No 392, P W D., dated 6th March, 1979 
The Government of Tamil Nadu constituted 
Mr K.E Varadhan, District and Sessions Judges 
as whole-time arbitrator to resolve the disputes 
betWeen the South Madras Electric Supply Cor- 
poration Limited (hereinafter called as ex-licen- 
see) and the Tamil Nadu Electricity Board. Con- 
sequent upon the acquisition of Tıruchirappallı 
Srirangam Electrical undertaking and the vesting 
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. thereof, 1n the Government, on the ist December, 
1973 Following such physical takeover, the Gov- - 
ernment by notification G O Ms.No 167, P. W.D., 
dated 31st January, 1974, ordered the transfer of 
the acquired undertaking to the Tamil Nadu Elec- 
tricity Board As enjoined by Sec 7 of the Act, the 
share-holders of the South Madras Electric Sup- 
ply Corporation Limited/claimant appointed 
Mr H K.Ramasamy (since substituted by Mr.Pad- 
manabhan) as the accredited representative and 
ıntımated the said fact to the Chief Electrical 
Inspector who had been appointed by the State, as 
the Acquisition Officer, under the vesting order. 
Availing the option granted to him, under the 
provisions of Sec8 of the Act, the accredited 
representative adopted basis A and selected the 
five account years from 1568-69 to 1972-73, for the 
computation of the ‘amount’, payable to him under 
Sec 5(1) of the Act and intimated the said facts to 
the State Government The ex-licensee also 
made a claim before the State Government under 
Ex A-1, dated 19 4 1976, for the payment of the 
gross amount of Rs 2,47,81,740 as against the 
alleged estimated value of the assets at more 
than 9 crores and also forwarded detailed work 
sheets under Ex A-2 in that regaid. After pro- 
longed negotiations with the accredited represen- 
tative, which failed to bear out'any settlement, the 
State Government, sent a letter Ex A-5, dated 
30 9 1976, to the accredited representative inti- 
mating him, of their intention to pay a ‘net amount’ 
of Rs 1,10,76,698 after effecting the proposed 
deductions Not being satisfied with such offer, 
the accredited representative initiated further 
negotiations, but of no avail, as the State Govern- 
ment by G O.Ms No.233, P W D , dated 15.2.1979, 
intimated the accredited representative about their 
decision, to pay the net amount of Rs.1,05,59,618 
instead of even the sum of Rupees 1,10,76,698 
originally offered and directed the payment of the 
said amount ın two instalments Factualiy thıs 
G.O, mentioned the gross amount payable as 
Rs.1,89,77,952 and sliced out therefrom, a sum of 
Rs.84,18,334 as the amount deducted, under the 
relevant provisions of the Act, before quantifying 
the net amount payable Declining to accept the 
amount so determined and consenting to 
receive thesame without prejudice, the accredited 
representative sought for a reference to arbitra- 
tor, of the disputes, under the provisions of the 
Act. In this context and background, the State 
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- Government issued the reference notification 
G.O.Ms No.392, P W.D., dated 6th March, 1979, 
directing the constitution of the sole arbitrator as 
the whole time arbitrator, to resolve the dispute. 
3. As many as 40 ıssues have been framed by 
the arbitrator on the basis of the claims of the 
ex-licensee and the Tamil Nadu Electricity Board 
and the arbitrator has given a very reasoned and 
elaborate award running to 148 pages The licen- 
see and the Tamil Nadu Electricity Board have 
filed O P Nos.142 of 1984 and 147 of 1983 respec- 
tively under Sec 30 of the Arbitration Act ın so 
far as they are aggrieved by the awar@of the arbi- 
trator 
4. Mr B R Dolia, Senior Advocate appearing for 
the ex licensee, though raised several contentions 
in his O P No 142 of 1984, has however, confined 
his arguments only in so far as it relates to Point 
Nos IX and X : 

Point IX Deduction of Energy charges due to 
the Electricity Board 
Point X Deduction of Special rate for excess 
over quota amounting to Rs.21,84,718 and 
Rs 82,337 respectively 
He has not advanced arguments 1n regatd to the 
other points raised ın the original peution 
Point IX, Whether the deduction of energy 
charges due to the Board under Sec.10(d) 
amounting to Rs 22,16,665 is correct and valid 
and whether the provision of Sec 6 1s a bar to 
such a deduction and 1f not what is the correct 
amount to be deducted? 
Point X. Whether the deduction of the follow- 
ing amounts due to Government/Board under 
Sec 10(e) of the Tamil Nadu Act 30 of 1973 1s 
valid and correct in the light of the provisions 
ofSec 6. If not what 1s the correct amount to be 
deducted? 
Point No X relates to the proposed deduction 
under Sec 10(e) of the Tamil Nadu Act 30 of 1973 
10 times of amount wz, (a) Electricity Duty, (b) 
Electricity Tax, (c) Interest on tax for belated 
payment, (d) Loan on annuities, (e) Special rate 
for excess over quota, (f) Ordinary surcharge, (g) 
Belated payment charges, (h) Belated payment 
surcharge, (1) Loan on Annuities and Govern- 
ment Audit-fee. Point IX relates to the proposed 
deduction of a sum of Rs 22,16,665, said to repre- 
sent the arrears due from the ex-licensee, towards 
the bulk supply of electric energy, during the 
period prior to one month, preceding the vesting 
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date, and falling within the purview of Sec 10(d) of 
the Act According to the ex-licensee, this entire 
liability, should be deemed to have been trans- 
ferred to and vested 1n the Government, by virtue 
ofthe provisions of Sec 6 of the Acquisition Act of 
1973 and that consequently, 1t 1$ not open to the 
Government, to deduct the same, from the amount 
payable to them, in lieu of the acquisition of their 
undertaking Countering this contention, the Tamil 
Nadu Electricity Board has taken up the stand, - 
that the provision 1n Sec 10(d), which enabled the 
Government to sustain. this deduction, 1s quite 
distinct and independent of Sec 6 and that conse- 
quently the objection of the ex-licensee, i$ not 
sustainable Learned arbitrator after elaborately 
discussing the point and the rival claims made by 
both parties has sustained and upheld the deduc- 
tron claimed under this point to the extent of 
Rs 21,84,718 instead of Rs.22,16.665 

5. While dealing with point X, which relates to the 
proposed deduction under Sec 10(e) of the Act, of 
teritems of amounts which includes Special rate 
for excess over quota Rs 82,337 (Item e) which 1s 
stated to represent the Special rate for excess over 
quota defaulted by the ex-licensee to the Electric- 
ity Board, Learned arbitrator has rejected the 
contentions and held that the ex-licensee had not 
substantiated this point in any tangible grounds 
and that the significant and factual circumstance 
of the execution of the much availing indemnity 
bond Ex A-63, in relation to the liability for Elec- 
tricity Tax, is not present, to repudiate this liability 
under consideration In the circumstances the 
arbitrator has rejected this item in the absence of 
any dispute over the quantum of amount and has 
sustained and upheld the claim made by the Elec- 
trıcıty Board on this count 

6. However on point No.9, at the time of the 
argument it was contended on behalf of the 
ex-licensee by Mr.B.R.Dolia, learned Senior 
Advocate, that the energy consumption charges 
due from the consumers for the period prior to 
one month preceding the date of vesung, left 
uncollected by them, must have been subsequently 
collected by the Electricity Board, which stepped 
into their shoes and consequently, on grounds of 
equity, the ex-licensee should be relieved of their 
hability to the extent of such collection. When this 
argument was advanced the officials representing 
the Electricity Board and their learned counsel 
who were present have not chosen to deny or 
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repudiate the charge of subsequent collections by 
the department, from the consumers, of substan- 
tial amount, forming part of this proposed deduc- 
ton. If so, the Electricity Board 1s not justified in 
deducting the amount of Rs.21,84,718 and should 
have given credit to the amounts collected subse- 
quent to date of the vesung with the Electricity 
Board Though the matter was adjourned to 
enable the Electricity Board to furnish the par- 
ticulars with regard to subsequent collections by 
the department from the consumers forming part 
of the proposed deductions, no papers have been 
, placed before me in regard to the actual collec- 
tions made by the Electricity Board. The Electric- 
ity Board 1s hereby directed to submit a true and 
proper account in regard to the subsequent collec- 
tions made by the department in regard to this 
claim The Electricity Board will be entitled to the 
proposed deduction as mentioned 1n point No 9 
only in regard to the amounts remained uncol- 
lected Itisalso to beseen in this context that if the 
bills are not paid by the consumers supply will be 
disconnected The amount due would be adjusted 
against the security deposit of three months 
energy charges which has vested on the Govern- 
ment/Electricity Board The above state of affairs 
have not been disputed before the arbitrator and 
also before me by the learned counsel appearing 
for the Electricity Board Hence this point is 
answered on the above lines Liberty is given to 
the Electricity Board to furnish particulars to the 
Ex-licensee with regard to actual collection made 
by the Department and deduct only the amounts 
remained uncollected 
7.In O P No 157 0f1983 the Tamil Nadu Electric- 
1ty Board have disputed the findings ofthe arbitra- 
tor in So far as 1t 15 against them Point Nos are - 
1,6, 7, 8, 10(b), 10(f), 13, 33, 34, 14; 20, 22 and 36 
Ihave also heard the elaborate arguments on this 
point from the learned counsel appearing for the 
Electricity Board, who reiterated the contentions 
raised before the arbitrator 
8. As already mentioned the award of the arbitra- 
tor is not only a reasoned one but also elaborate 
anddetailed Itis wellsettled that inthe absence of 
nystakeoflawor of fact apparent on the face of the 
record, the award of the arbitrator 1s not open for 
challenge by any party I do not find any error 
apparent on the face of the record warranting 
interference with the award of the award ın ques- 
tion. In this connection it is useful to refer to the 
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following decisions of the highest court oi lan 
and also of our High Court. In Indian O Gorpora 
tton Ltd. v Indian Carbon Ltd., A I R. 1988 S.C 
1340, the Supreme Court held that where reason: 
for giving the award arestated ın theaward and nc 
error of law could be pointed ouf in those reasons 
there was no error of fact and the view taken by thi 
arbitrator was a possible view to take, and th: 
arbitrator has made his mind known on the basi 
of which he has acted, that 1s sufficient to mee 
requirements even if 1t be reasons should be state: 
in the award. In State of Orissa v Dandası Sah. 
AIR 1988S C 1791, the Supreme Court has hel: 
as follows. 
“It ıs well-settled that when the parties choos 
their own arbitrator to be the judge 1n disput 
between them, they cannot, when the award : 
good on the face of it, object to the decisio 
either updn law or on facts. Therefore, whe 
arbitratorcommits a mistake either in Jaw ori 
factin determining the matters referred to hai 
where such mistake does not appear on th 
face of the award and the documents appende 
to or incorporated so as to form part of it, th 
award will neither be remitted nor set aside 
In Hindustan Tea Company v K.Sashikant Con 
pany, 1986S C C (Supp ) 506, the Supreme Cou 
has held as follows 
“The award ıs reasoned one. The objectioi 
which have been raised against the award a) 
such that they cannot indeed be taken ini 
consideration within the limited ambit of cha 
lenge adnussible under the scheme of tl 
Arbitration Act Under the law, the arbitrati 
ıs made the final arbiter of the dispute betwet 
the parties The award 1s not open tochallen; 
on the ground that the arbitrator has reach 
a wrong conclusion or has failed to apprecia 
facts ” 
In Chinnasamy v Superintending Engineer, (1989 
MLJ 415, Naınar Sundaram and Belle, JJ. ha 
held that ıt is not the function of the court 
scrutinise the award on merits as 1f 1t 15 sitting 
appeal on the verdict of the arbitrator. Applyi 
the above ruling and the rulıngs ın plethora 
decisions of the highest court of the land and t 
highest court of the state 1t 1s not possible 
interfere with the award of the arbitrator. In 1 
considered opinion, 1t does not suffer from a 
error apparent on the face of the record [have 
jurisdiction to deal with judicially with the mer 
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of the case determined by the arbitrator. It is not 
my function to scrutinise the award on merits as if 
Tam sitting 1n appeal on the verdict of the arbıtra- 
tor. There is no scope for me to invoke the aid of 
Sec.30 of the Act for setting aside the awards, in 
question as I see no cause to interfere with the 
award or any ofthe matters referred to arbitration 
for reconsideration, or to set aside the award, a 
definiteanda positive result must follow, and that 
is set out by the statute in Sec.17 Under these 
circumstances, I have no other option except to 
pronounce judgment according to the award which 
shall be followed by a decree. However subject to 
my verdict on the question of award of interest as 
stated infra. 

9. Mr.B.R.Dolia, Senior Advocate, appearing for 
the ex-licensee, vehemently contended that in any 
event the rate of interest granted by the arbitrator 
should be interfered with. In support of his con- 
tention he relied on the following decisions: 
Executive Engineer (Irrigation) v. Abhaduta Jena, 
A.I R. 1988 S C. 1520. (1988)1 S.C.C 418, Gujarat 
Water Supply and Sew. Board v. Unique Erectors, 
A.LR. 1989 S.C 973: (1989)1 S.C.C. 532, Sankan 
Prasad v. Union of India, A LR. 1987 Cal. 53 and 
also my order in O.P.No 284 of 1987 and O.P.No.274 
of 1985, dated 27 7.1990. 

10. Per contra Mr.K.V.Venkatapathy, learned 
counsel appearing for the Tamil Nadu Electricity 
Board that the interest awarded by the arbitrator 
1s Just and reasonable and that it 15 ın accordance 
with the statutory provisions which prescribes 
granting of interest at 6% per annum and hence 
the licensee will be entitled to interest only at that 
rate ull date of realisation of the amount. 

11. In order to appreciate this contention it 1s 
necessary to bear in mind that the acquisition was 
made under the provisions of the Tamil Nadu 
Private Electricity Supply Undertakings (Acqui- 
sition Act), 1973. Sec.11 of the aforesaid Act deals 
with manner of payment of amount which has to 
be given to a licensee and itinter aha provides that 
1n the absence of an agreement the amounts shall 
be paid in each in 3 equal annual instalments, the 
amount of each such instalment carrying interest 
at the rate of 6% per annum from the vesting date. 
Sec.13 of the aforesaid Act provides for determi- 
nation of disputes referred to therein by the 
arbitrator appointed under Sub-sec.(2) of Sec.11. 
12. The arbitrator has formulated Issue No.38 for 
decision in regard to interest. 
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IssueNo.38: Whatıs the proper order asto the 
interest? 

The arbitrator in paragraphs 87 and 88 of his 

award has dealt with this question and has held as 

follows: 
*87 Having regard to the clear and unequivo- 
cal provision contained in Sec 11(3) (i1)(a) of 
the Act, itis notin dispute, that the ex-licensee, 
should be paid interest, at the rate of 6 per cent 
per annum, on the “amount” held to be due to 
them, from 1.12 1973 the date of vesting, tll 
thedate of payment. As mentioned earlier, the 
ex-licensee had been sanctioned the payment 
of Rs.1,05,59,618, in two instalments of 
Rs.52,79,809 each, under the terms of the 
notification Ex.A-10 Further on the applica- 
tions J.A.Nos.1 and 2 0f 1982, I had also passed 
an interim award dated 9 2 1982, directing the 
payment to the ex-licensee, of a sum of 
Rs 5,90,680 together with interest thereon, at 
6 per cent per annum, from 1 12 1973 to the 
date of payment. Though it is represented before 
me, that the above amounts had been dis- 
bursed to the ex-licensee, I have not been 
furnished, the necessary details regarding such 
payments. In the circumstances, I make the 
following provisions, for the computation of 
the ultimate balance of amount and the inter- 
est thereon, payable to the ex-licensee, under 
this award. 
88. On the ‘net amount payable as on 1 12.1973 
interest at 6 per cent per annum, from that 
date, upto the date of the deposit into court, of 
the first instalment ordered in Ex A-10 has to 
be calculated Keeping apart the ascertained 
net amount as principal amount and the worked 
out interest, as distinct and separate items, the 
first instalment amount deposited should be 
deducted from the principalamountaforesaid. 
If any interest had been paid along with the 
first instalment, the same should be deducted 
from the interest amount above calculated. 
From that date of deposit of the first instal- 
ment, to the date of deposit into Court of the 
second instalment as per Ex.A-10, interest at 
6% per annum, shouid be caiculated qn the 
balance of principal amount, and added to the 
amount due under the head ‘interest’. The 
same procedure as aforesaid should be adopted, 
in giving credit to the deposit of the second 
instalment, as also the interest amount, if any, 
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paid therewith On the balance of principal 
amount remaining on that later date, interest 
should be worked outat 6 per cent per annum, 
tilt the date of the payment of the amount, 
ordered in the interim award dated 9 2 1982 
and added to the amount due under the 
head interest. The same procedure as 
aforesaid should be adopted, in giving 
credit to the 1nterim award amount and the 
interest thereon. From that date onwards, 
interest should be calculated at 6 per cent 
per annum, on the principal amount still 
remaining due, upto the date of the final dis- 
charge of the entire liability, under this award, 
adding such amount to the head of "Interest". 
This point 1s accordingly found ın the above 
terms " 
The award of the arbitrator granting interest at 
6% per annum from the vesting date cannot be 
characterised as an error apparent on the face of 
the record. On the contrary the arbitrator has 
strictly applied the provisions of the Act in the 
matter of grant of interest There cannot be any 
dispute in the present case in regard to the entitle- 
ment of interest, for the provisions of acquisition 
Act are very clear J am unable to accept the 
~ contentions of Mr B R Dola, that the rate of nter- 
est granted by the arbitrator at 6% per annum Is 
1nadequate and therefore same requires enhance- 
ment ın my hands. Having regard to the limited 
scope of interference in proceedings under Sec.30 
of the Act, ıt ıs not possible for me to hold that the 
arbitrator has committed an error apparent in 
granting interest at6% perannum Thereforelam 
not able to interfere with the award of the arbitra- 
tor on this aspect of the matter Reliance was 
placed on my orders in O P No.284 of 1987 and 
O.P.No 274 of 1985 dated 27 7 1990 which is not 
quite opposite Because in that case the arbitrator 
did not award any interest even though it was 
asked for and the case arose after the Interest Act, 
1978 In such a circumstance this Court granted 
interest at 15% per annum by applying the ratio 
laid down in Gujarat Water Supply and Sewerage 
Board v. Unique Erectors (Gujarat) (P) Ltd, A LR. 
1989S C. 973. But that decision cannot be applied 
to the facts of the present case inasmuch as the 
arbitrator has granted interest at6% per annum in 
accordance with the provisions of the Acquisition 
Act Further ın the order ın O P.Nos 284 of 1987 
and 274 of 1985, dated 27 7.1990, I have not 
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ınterfered with the amount awarded by the arbi- 
trator, but interfered only with the award 1n so far 
as it did not consider the claim of interest'for the 
amount awarded. That is not the case here. Unless 
a,case has been made out to interfere with the 
award of the arbitrator on the question ofaward of 
interest at 6% per annum, ıt will not be open to 
this Court to grant interest at higher rate, For the 
reasons already set out the award of the arbitrator 
does not suffer from any error apparent, in the 
matter of grant of interest at 6% per annum 
Hence I am unable to interfere with the award of 
thearbitratorin this issue. However this Court has 
£ot Jurisdiction under Sec 29 to grant interest 
from the date of decree. In exercise of my powers 
under the said section and having regard to the 
provisions of Interest Act, 1978, 1t would be 1n the 
interest of justice if interest 1s allowed at the rate 
of 15% per annum from this date till date of 
realisation, especially when the undertaking of 
the ex-hicensee was acquired in October, 1973 and 
the vesting took place on 1 12.1973. More than 17 
years have lapsed since the date of vesting and the 
share-holders of licensee who represent a Cross 
section of society are waiting for a period of more 
than 17 years to receive their share of compensa- 
tion amount The Tamil Nadu Electricity Board 
has been operating the undertaking ever since 
the date of vesting. Therefore I hold that the 
ex-licensee shall be entitled to payment of the 
amount quantified by the arbitrator together with 
interest at 6% per annum as ordered by the arbi- 
trator till date and entitled to recover the said sum 
at 15% per annum from this date still remaining 
due till the date of realisation 

13. The other three deasions, cited by Mr.B.R.Dohia 
learned counsel appearing for the petitioner, vz., 
Sankan Prasad v. Union of India, A IR. 1987 Cal 
53, Executive Engineer (Irrigation) v. Abhauduta 
Jena, A.I R. 1988 S C 1520 (1988)1 S.C.C 418, 
Gujarat Water Supply and Sew Board v Unique 
Erectors (Gujarat) P Ltd, AIR 1989 S.C. 973: 
(1989)1 S.C C. 532, are not directly applicable to 
the facts and circumstances of this case and are 
distinguishable I have also referred to some ol 
these decisions ın my order ın O.P Nos 287 ol 
1987 and 274 of 1985, dated 27 7 1990 in so far as 
they are applicable to the facts of that case. Hence 
applying the ratio laid down in these decisions in 
SO far as ıt ıs applicable to the facts of this case, | 
order payment of interest at 15% per annum 
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from this date on the amounts quantified by the 
arbitrator 

14. In the result O.P No.290 of 1982 filed by the 
arbitrator is ordered as prayed for. O.P.No 157 of 
1983 filed by the Tamil Nadu Electricity Board, is 
dismissed and OP No.142 of 1984 1s allowed ın 
part There will be a decree in favour ofthe South 
Madras Electric Supply Corporation Ltd., ın 
accordance with the award subject to the modifi- 
cation made by me with regard to the interest. 
Under these circumstances the parties are 
directed to bear their own costs. 


BS Petitions ordered. 


INTHEHIGH COURTOFJUDICATURE AT 
MADRAS 
[Special Original Jurisdiction] 


Present:- Bakthavatsalam, J 


W.P.No.3597 of 1990 23rd September, 1991. 


R.Thiruppathy Petitioner 
v 

The Registrar, High Court, Madras-104 and 
others .Respondents. 


Tanıl Nadu Basic Service Rules, Rules 7-A and 
10-À - Basic servant employed in one District ousted 
forwant of vacancy in that District - District Judge of 
that Distnct requesting District Judge of another 
District to absorb the servant if there was a vacancy 
- District Judge appointing him in a vacancy in that 
District and requesting High Court for ratification - 
Raufication refused and servant terminatea from 
service - Order if sustainable. 

The petitioner who was sponsored by the Employ- 
ment Exchange was selected and appointed as 
Masalchi in the District Munsif's Court, Penakulam 
on 14 9.1984. He was ousted for want of vacancy 
on 9.4.1985 and reappointed from 5.7 1985 His 
services were regularised with effect from 5 7.1985 
He completed his probation on 5 7.1986. On and 
from 159.1985, the District Munsifs Court, 
Periakulam came within the jurisdiction of the 
District Judge, Madurai and on and from 15.9 1985, 
the petitioner happened to bein the Madurai Cıvıl 
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Unit. Subsequently on petitioner's application 
dated 7.4.1986, he was absorbed as Masalchi in 
Anna District Civil Unt by the District Judge, 
Dindigul. When the Addl. District Munsif's Court, 
Dindigulwas disbanded, the petitioner was ousted 
for want of vacancy from 8.7.1987 The District 
Judge, Anna District requested the District Judge, 
Madurai that the petitioner might be absorbed in 
Madurai Civil Unitifthere wasavacancy Asthere 
was a vacancy for the post of masalchı in the Sub- 
Court, Periakulam, the petitioner was taken tem- 
porarily and was reappointed as masalchi in the 
District Munsif's Court, Perrakulam subject to the 
concurrence of the High Court When sanction 
was asked for, after some correspondence, the 
High Court refused to ratify the appointment on 
the ground that the procedure adopted by the 
District Judges was irregular The petitioner's 
Services were termmated with effect from 23.1 1959 
His appeal to the High Court was rejected. He 
filed a wnt petition to quash the Order terminat- 
ıng his services and to direct the District Judge, 
Madurai to include his name in the panel of selec- 
tion 

Held.- The impugned order cannot be sustained 
on the simple ground that where ratification is 
asked for no order of termination can be passed. If 
no ratification has been given, he would have 
remained as masalchi at Anna District so that he 
can get his appointment 1n his turn, whenever a 
vacancy arises. The impugned order takes away 
the opportunity of getting the appointment by 
remaining at the same District Unit and this can- 
not be done with reference to Rule 10-A read with 
Rule 7-A of the Tamil Nadu Basic Service Rules 
whenever a ratification is asked. It 1s open to the 
respondents either to ratify or reject but it cannot 
terminate the service of the petitioner straighta- 
way. The order has been passed to appoint by the 
procedure adopted by the District Judge, Anna 
District and the District Judge, Madurai. The 
petitioner is not at fault at least. It 1s true that 
G.O Ms No.2834, (Public) (SerJ), dated 28 12.1971, 
provided that even a temporary Government 
servant ousted for want of vacancy can be reappo- 
inted without reference to the Employment 
Exchangeand tis also true that the District Judge, 
Anna District ought not to have requested the 
District Judge, Madurai, to absorb the petitioner 
in the Civil Unit of Madurai. When the District 
Judges of Anna District and Madurai have 


346 


overlooked the G.O , and have made an appoint- 
ment, the petitioner should not be penalised. It is 
true that the petitioner has asked for transfer to 
Anna District when the appointment was made 
and he did not ask for transfer to Madurai. This 
aspect of the matter has been completely over- 
looked by the ımpugned order by the respondents 
and they have passed the Order of termination. In 
view of the reasons stated above, the impugned 
order is set aside It is seen that the petitioner has 
been appointed as early as ın 1987 1n Madurai unit 
and the impugned order of termination has been 
passed to be ratified only in 1989. Even on the 
principle of equitable estoppel, the impugned order 
cannot be sustamed, when the appointment has 
been made by one District Judge at the request of 
another District Judge and the petitioner has not 
asked for the same [Para 5] 
Petition under Art.226 of the Constitution. of 
India praying that 1n the circumstances stated 
therein, and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
certiorarified mandamus calling for the proceed- 
ings of the 2nd respondentin his order No A.36 of 
1989, dated 20 1 1989, terminating the services of 
the petitioner and as confirmed by the first 
respondent ın his Proceedings R Dis No.1084 of 
1989, dated 11 11.1989 and quash the same and 
direct the 2nd respondent to include the peti- 
tioner's name in the Panel of Selection according 
to Seniority. 
B S Gnanadesikan, for Petitioner 
Veerabadran, Government Advocate, for Respon- 
dent. 
The Court made the following 
ORDER:- The prayer ın the writ petition 1s as 
follows. 
“to issue a writ of certiorarified mandamus 
or any other appropriate writ, direction or 
orders, calling for the proceedings of the sec- 
ond respondent ın hus order No.A36 of 1989, 
dated 20.1.1989 terminating the services of the 
petitioner and as confirmed by the 1st respon- 
dent 1n his proceedings R.Dıs.No.1084 of 1989, 
dated 11.11 1989 and to quash the same and 
direct the 2nd respondent to include the peti- 
uoner’s name m the panel of selection accord- 
ing to seniority... ” 
2. The petitioner was sponsored by Employment 
Exchange, Dindigul and was selected and appointed 
as masalchi in the District Munsifs Court, 
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Periakulam by the District Judge, Madurai North 
byanorder dated 14.9.1984 The petitioner joined 
duty as masalchi in the District Munsif's Court, 
Periakulam on 14.9.1984 and was working there 
ull8 4 1985 He was ousted for want of vacancy on 
9.4.1985 Forenoonand again he was reappointed 
as masalchi at District Munsif's Court, Penakulam 
with effect from 5.7.1985 It seems his service was 
regularised with effect from 5 7.1985 by the Dıs- 
trict Judge, Madurai North, Dindigul He has also 
completed the period of one year of probation 
satısfactorıly on the forenoon of 5 7.1986. How- 
ever, by a notification issued by the Government 
on 13 9.1985 the District Munsif's Court; Penakutam 
came within the Jurisdiction ofthe District Judge, 
Maduraiandon and from 15.9 1985 the petitioner 
happened to be in Madurai Civil Unit. Therefore, 
the petitioner came under the Madurai Civil Unit. 
Subsequently on petitioner’s application dated 
741986 he was absorbed as masalchi in Anna 
District Civil Unit by the District Judge, Dindigul 
by proceedings dated 8 8 1986. However in view 
of the High Court's letter dated 22.5.1987 the 
Additional District Munsif's Court, Dindigul with 
its staff has been ordered to be disbanded. The 
result was, the petitioner has been ousted for want 
ofvacancy from 8 7 1987. At this point of time, the 
District Judge, Anna District at Dindigul by his 
letter dated 3.7.1987 requested the District Judge, 
Madurai that the petitioner may be absorbed ın 
Madurai Civil unit if there ıs a vacancy. As there 
was a vacancy for the post of masalchi in Sub- 
Court, Periakulam, the petitioner has been taken 
temporarily and was reappointed as masalchı ın 
the said vacancy 1n the District Munsif's Court, 
Periakulam, which is 1n Madurai Civil Unit of 
course, subject to the concurrence of the High 
Court of Madras Under Rule 10-A of the Tamil 
Nadu Basic Service Rules when sanction was 
asked for on 22 7.1987 after a series of correspon- 
dence, by letter dated 10.1.1989 the High Court on 
the Administrative Side ordered that the service 
of the petitioner be terminated as the procedure 
adopted by the District Judge, Anna District and 
Madurai with regard to the appointment of the 
petitioner to the Civil Unit of Madurai İs irregular 
and therefore, the action cannot be ratified. In 
view of that the petitioner was terminated from 
service with effect from 23.1.1989 by the District 
Judge, Madurai. Aggrieved by the said order the 
petitioner preferred an appeal to the High Court 
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© and by the impugned order dated 11 11 1989 the 
appeal was rejected on the ground that in this case 
irregularity ın the appointment 1s made out and 
when irregularity in the appointment 1s made out, 
nosympathetic consideration can prevail over the 
scrupulous adherence of rules and procedure. 
Against that order the petitioner has come before 
this Court with this writ petition 

3. The petitioner alleged in the affidavit that he 
was appointed to act temporarily subject to the 
concurrence of the High Court and the first 
respondent refused to ratify his appointment as 
masalchıin the Civil Unit of Madura1and directed 
the Principal District Judge, Madurai to termi- 
nate his service forthwith The petitioner alleges 
that he 1s an approved probationer in the post of 
masalchi as per G O Ms No 602, Social Welfare 
Department, dated 16.8.1981 he can be consid- 
ered for appointment under the quota of 3% as 
reserved for handicapped persons. It 1s also 
alleged that some of the juniors have been 
retained to the post of masalchi though he 1s an 
approved probationer and a physically handi- 
capped person and his termination of service 1s 
notcorrect and that under Rule 17-A of the Tamil 
Nadu Last Grade Government Servant Service 
Rules all appointment of the approved probation- 
ers as full members of the service shall be made by 
the appointing authority and under Clause (B) the 
approved probationer appointed shall be a full 
member of the service ın the category for which he 
was selected. It ıs stated by the petitioner that in 
view of the termination of service he has lost his 
right of being appointed in the vacancies as and 
when vacancies arose, if he had been retained in 
the penal of masalchi The first respondent erred 
1n directing the second respondent to terminate 
his services when a concurrence was sought for 
from the second respondent regarding his tempo- 
rary appointment, that he was ousted for want of 
vacancy on 217.1987 It 1s stated when he was 
awaiting re-appointment ın Anna District Unıt, 
he was temporarily reappointed as masalchi ın 
Madurai Unit subject to the concurrence of the 
High Court, and that the first respondent ought 
to have concurred to the said appointment or 
rejected the appointment but ought not to have 
directed the second respondent to términate his 
services. It 1s stated his temporary service as masal- 
chi was regularised with retrospective effect from 
5.7 1985and hus completion of probation was also 
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recorded by the proceedings of thesecond respon- 
dent dated 10 12.1986 and as such his services have 
been regularısed and he has completed his proba- 
tion and became a Government servant and his 
terminationshould beonly in accordance with the 
Rules provided under the Tamil Nadu Civil Serv- 
1ces Classification Controland Appeal Rules, and 
not by way of the impugned order. It 1s stated that 
his service has been recognised and he has been 
granted three increments and his last drawn salary 
was Rs 480 plus allowances, that the first respon- 
dent failed to see that the reappointment made by 
the second respondent by his order dated 21.7.1987 
was only a temporary appointment subject to the 
concurrence of the High Court and as such the 
first respondent either should have given concur- 
rence or refused 1t but should not have terminated 
his services. It is stated that the first respondent 
further failed to see that the order of re-appoint- 
ment made by the 2nd respondent was suo motu 
noton hıs application and as such the petitioner's 
service should not have been terminated and that 
1S 1s Stated that in view of the order of termination 
and he has lost his seniority in the panel of masal- 
chi and his junior one R Radhakrishnan who was 
also ousted along with the petitioner for want of 
vacancy 1s now confirmed and heis now working as 
Office Assistant in Sub-Court, Dindigul. 

4. The learned Additional Government Pleader 
appears for the respondents Though no counter- 
affidavit has been filed by the respondents, the 
entire file has been produced before me by the 
Government Advocate. 

5. After hearing the learned counsel for the peti- 
tioner and the learned counsel for the respon- 
dents no doubt, in this case the petitioner has 
again been appointed in the Civil Unit of Madu- 
ral. This has been done at the request of the 
District Judge, Anna District at Dindigul by his 
letter dated 3.7.1987 by which the District Judge 
has requested the District Judge, Madurai to 
absorb the petitioner in the Civil Unit if there 1s 
vacancy As there was a vacancy for the post of 
masalchi 1n Periakulam, the petitioner has been 
taken ın subject to the concurrence of the High 
Court under Rule 10-A read with Ruje7-A of the 
Tamil Nadu Basic Service Rules At this point of 
time the District Judge, Madurai has been 
directed to terminate the service of the petitioner. 
As rightly contended by learned counsel for the 
petitioner the petitioner has not been appointed 
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at Madurai Civil Unit. It is only at the instance of 
the District Judge of Anna District he has been 
appointed by the District Judge, Madurai. Here 1s 
'thecase where the petitioner's services have been 
regularised on his completion of probation satis- 
factorily and by an appointment made irregularly 
to another unit his service has been terminated I 
do not think the impugned order can be sustained 
on the simple ground that where ratification 1s 
asked for no order oftermination can be passed If 
no ratıfıcatıon has béen given he would have 
remained a masalchi at Anna District so that he 
can get his appointment in his turn whenever a 
vacancy arises The impugned order takes away 
the opportunity of getting the appointment by 
remaining at the same District Unit and this can- 
not be done with reference to Rule 10-A read with 
rule 7-A of the Tamil Nadu Basic Service Rules 
whenever a ratification 1s asked It 1s open to the 
respondents either to ratıfy or reject but it cannot 
terminate the service of the petitioner straighta- 
way. Further, I am of the view that the order has 
been passed to appoint the petitioner in the Civil 
Unit of Madurai by the procedure adopted by the 
District Judge, Anna District and the District 
Judge, Madurai The petitioner 1s not at fault at 
least. As such Tam of the view that assuming that 
the appointment is irregular, for a moment, this 1s 
a case where taking ınto consideration that the 
person is a handicapped person his service should 
nothavebeensentbackto Anna Districtso that he 
will get a chance of appointment whenever a 
vacancy arises It 1s true that G.O Ms No.3834, 
Public (Ser J), dated 28 12 1971 provided that even 
a temporary Government servant ousted for want 
of vacancy can be re-appointed without reference 
to the Employment Exchange and it ıs also true 
that the District Judge, Anna District ought not 
have requested the District Judge, Madurai to 
absorb the petitioner in the Civil Unit of Madurai 
In my view, when the District Judges of Anna 
District and Madurai have overlooked the said 
GO and have made an appointment, the peti- 
tioner should not be penalised It is true that the 
petitioner had asked for transfer to Anna District 
when the.appointment was made and he did not 
ask for transfer to Madurai In myview, this aspect 
of the matter has been completely overlooked by 
the impugned order by the respondents and they 
have passed the order of termination In view of 
the reasons stated above, the impugned order 1s 
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setaside and the petitioner will be taken up in the 
civil unit of Anna District and the petitioner will 
be absorbed in a vacancy if arises at the earliest 
point of time Iam ofthe view that the petitioner 
should not be taken to task for the error commit- 
ted by the two District Judges and making an 
irregular appointment assuming it is irregular 


^ Further, ıt is seen that the petitioner has been 


appointed as early as ın 1987 ın Madurai Unit and 
the impugned order of termination has been passed 
to be ratified only 1n 1989. i am of the view that 
even on the principle of equitable estoppel, the 
impugned order cannot be sustained when the 
appointment has been made by one District Judge 
at the request of another District Judge and the 
petitioner has not asked for the same. As I have 
already said, at any rate, the termination of the 
petitioner’s service ın toto cannot be sustained on 
any ground The writ petition will stand allowed 

No costs : 


BS Petition allowed. 


IN THE HIGH COURTOFJUDICATURE AT 
MADRAS. 
[Special Onginal Jurisdiction] 


Present:- Somasundaram, J * 


W.P No 5of 1988 TIth June, 1991. 


Tamil Nadu Markergal Sangam Petitioner 

v 

The Government of Tamil Nadu and others 
Respondents 


(A) Constitution of India (1950), Art 23(1) - Scope 
- Forced labour’ - What ıs - Includes labour at less 
than minimum wage due to social or écononuc 
compulsions 

Art.23 of the Constitution strikes at every form of 
forced labour It prohibits begar It also prohibits 
other similar forms of forced labour The element 
ofcompulsion in forced labour need not necessar- 
ily be by reason of enforcement of contractual 
obligations Social or economic compulsions, 
may also be the basis of forced labour The word 
‘forced’ used in Art.23 of the Constitution must be 
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construed to include not only physical or legal 
force but also force arising from the compulsion of 
economic circumstances which leave no choice or 
alternatives to a person in want and compels him 
to provide labour or service even though the 
remuneration received for it is less than the mıni- 
mum wage Every person who provides labour or 
service to another 1s entitled, at the least, to the 
minimum wage and ifanything less than mintmum 
wageis paid to hım he can complain of violation of 
his fundamental right under Art 23 and ask the 
court to direct payment of minimum wage to him 
so that the breach of Art 23 may be abated 
[Para 6] 
(B) Constitution of India (1950), Arts 14 and 39(d) 
- Principle of equal pay for equal work - Applicability 
tomarkers employed in colleges and those employed 
in Universities and State Sports Council - Denial of 
such parity due to financial crunch - If justified. 
As the members of the petitioner-Association 
and the markers working in the Madras Unıver- 
sity, Annamalai University, Sports Council and 
Government secretariat are similarly placed, they 
must be treated similarly with regard to their 
emoluments, conditions of service etc Since the 
markers working in the colleges both private and 
Government, are carrying on the same type of job 
as markers working 1n the Universities, Sports 
Council, etc , they are also entitled to get, by virtue 
of Art 14 read with Art.39(d) of the Constitution, 
the same pay which the markers of the Madras 
University etc, are getting Even if ıt 1s not pos- 
sible to employ the members of the petitioner- 
Association on a regular and permanent basis 
since there are no sanctioned posts there 1s no 
reason whatsoever why they should be denied pay 
equal to the pay paid to the markers employed 1n 
the Madras University, etc [Para 9] 
As observed by the Division Bench ofthe Bombay 
High Court in Manubhat Pragajı Vashi v State, 
AIR 1989Bom 296, paucity of fınancescanbeno 
reason for discrimination [Para 10] 
Cases referred to: ` 
Peoples Union for Democratic Rights y Union of 
India, AIR 1982S C 1473 1982 Lab IC 1646 
(1982)2 S C C 494, Sanjit Roy v. State of Rajast- 
han, ALR. 1983 S C 328 1983 Lab I C. 312. (1983)1 
Lab LJ 320 (1983)1 SCC 525: (1983)1 Lab L.N. 
522 (1983)1 S C W R. 346, Bhaskara Vijayakumar 
v State, AIR 1988 AP. 295, Surinder Singh v 
Engineer in Chief, C P-W.D, ATR. 1986 S C 584. 
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1986 Lab I.C. 551. (1986)1 S C C. 639° (1986)1 
Lab.L.J 403. (1986)1 S.CJ 241 (1986)1 Lab.L N 
522, Bandır Singh v. Union of India, A I R. 1982 
S C 879 (1982)3 S.C R. 298, Nakara v. Union of 
India, ATR. 1983 SC 130 (1983)2 SCR 165; 
The Church of South India v The Government ' 
of Tamil Nadu, 1988 Wrt.L R. 130, Manubhai 
Tragayı Vashı v State, A I R. 1989 Bom 296 
Petition under Art 226 of the Constitution of 
India, praying that ın the circumstances stated 
therein, and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
mandamus, directing the respondents herein to 
make the markers now working ın the Govern- 
ment and Private Educational Institutions in the 
Stateof Tamil Naduas permanent employees with 
equal pay scales and other benefits with effect 
from the date and Year 1n which the Markers of 
the Government Secretariat and Sports Council 
were made permanent with a pay scale and other 
benefits 

KP Krishna Shetty, for Petitioner 

M.A Sadanand, Special Government Pleader, for 
Respondents. 

The Court made the following 

ORDER.- The petitioner is the Tamil Nadu 
Markers’ Association represented by its Secre- 
tary ' 

2. The facts leading to the filing of the writ petition 
are as follows.- The petitioner-association has a 
membership of nearly 500 markers working 
throughout Tamil Nadu both in the government 
and private colleges and they are engaged ın the 
sports fields The salary of the markers employed 
ın the Government as well as private colleges 
ranges from Rs 75 to Rs 200 per month No other 
monetary benefits whether by way of regular 
increment in salary or by way of grant of allow- . 
ances like Dearness Allowance etc, have been 
giventothem Themarkers workinginthevarious 
colleges, work from 8 A.M to 8P M all the seven 
days ın a week There are other categories of 
employees like attenders, peons, watchmen, gar- 
deners, sweepers etc, who have been working 
along with the markers in the educational 
institutions. The other categories of employees 
referred above have been made permanent 
employees with all the benefits accruing to the 
permanent post As the markers are not even 
getting the minimum wage and since their posi- 
tion is worse than the casual labourers as far as 
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their quantum of remuneration 1s concerned, the 
markers, through the petitioner-association, made 
representations to the Chief Minister, the Gover- 
nor, the Education Minister, and Director of 
Collegiate Education requesting them to make 
the markers the permanent employees ın ali the 
educational insututions-both. Government and 
private. However, by the letter No Na Ka.2875/ 
E 16/87, dated 34 1987, the third. respondent 
informed the petitioner-association that the 
Government had informed that the regularisation 
of the services of the markers and making them 
permanent employees had been put off until the 
improvement of the financial condition In these 
circumstances, the petitioner has filed the present 
writ petition for the issue of a writ of mandamus 
for directing the respondents to make the markers 
working in the Government and private educa- 
tional institutions in the State of Tamil Nadu as 
permanent employees with a pay scale and other 
benefits equal to the pay scale and benefits given 
to the markers working in the Government Secre- 
tariat and Sports Councils 

3. Mr K P Krishna Shetty, learned counsel for the 
petitioner contended, in the first place, that/the 
markers have been working 1n both the Govern- 
ment ànd private educational institutions for the 
last several years for a consolidated salary ranging 
from Rs 75 to Rs 200 per month; they have to 
workdaily from 6 A M to 8P M they haveneither 
a retirement age nor any retirement benefit; they 
are liable to be dismissed at any time and there 1s 
no security of job, inspite of all these, the markers 
stick to their job because of their poverty and since 
most of the markers pet a consolidated salary of 
Rs 200 and less per month which works out to 
Rs 6-50 per day, which 1s for less than the mını- 
mum wage and, therefore, it is exploitation and it 
isa system of forced labour, which 1s prohibited by 
Art.23 of the Constitution The learned counsel 
for the petitioner further submitted that when the 
fundamental right guaranteed to the members of 
the petitioner-association under Art.23 of the 
Constitution 1s violated It is the constitutional 
obligation of the State to take the necessary steps 
for ensuring the observance of the fundamental 
rights guaranteed under Art.23 and see that the 
markers are paid reasonable and adequate salary 
for the work done by them and that their services 
are regularised. In support of his contention the 
learned counsel for the petitioner relied on the 
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decisions reported ın People's Union for Demo- 
cratic Rights v Union of India, ALR 1982 SC 
1473 1982 Lab.lC. 1646 (1982)2 SCC 484, 
Sanjıt Roy v State of Rajasthan, AI R 1983 S C. 
328. 1983 LabIC 312 (1983)1 Lab.LJ 320: 
(1983)1 S C.C 525. (1983)1 Lab L.N. 522 (1983)1 
S C W.R. 346 and P Bhaskara Vijayakumar v. State, 
A I.R. 1988 A P. 295 
4. The back-drop of law may be examıned before 
going into the factual details of this case. Art.23 of 
the Constitution of India prohibits ‘forced labour’ 
and Art 23(1) reads as follows: 
“Prohibition of traffic ın human beings and forced 
labour - (1) Traffic in human beings and begar 
and other similar forms of forced labour are 
prohibited and any contravention of this pro- 
vision shall be an offence punishable ın accor- 
dance with law." 
The scope and content of Art 23 of the Constitu- 
tion has been well examined by the Supreme Court 
in the decision 1n People's Union for Democratic 
Rights v Union of India, AIR. 1982 SC 1473. 
1982 Lab.I C. 1646 (1982)2 S.C.C 494. The 
complaint ın that case was,that the contractors 
were paying the workmen engaged 1n the con- 
struction work for Asiad 1982 much less than the 
minimum wage, that there was an obligation on 
thepart of contractors to paysuch minimum wage 
and though apparently the workmen had offered 
their services voluntarily for 1nadequate remu- 
neratıon, that was because of economic compul- 
sions and that such labour too will fall within the 
scope of the term ‘forced labour’ in Art.23 of the 
Constitution. The Supreme Court, dealing with 
the scope and content of Art 23 of the Constitu- 
tion, observed thus 
"Now the next question that arises for consid- 
erationis whether there is any breach of Art.23 
whena person provides labour orservice to the 
State or to any other person and is paid less 
than the minimum wage for it. It is obvious 
that ordinarily no one would willingly supply 
labour or service to another for less than the 
minimum wage, when he knows that under the 
law he is entitled to get minimum wage for the 
labour or service provided by him. It may there- 
fore be legitimately presumed that when a 
person provides labour or Service to another 
against receipt of remuneration which is less 
than the minimum wage, he is acting under the 
force ofsome compulsion which drives him to 
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work though he is paid less than what he is 
entitled under law to receive. What Art.23 
prohibits is ‘forced labour’ that is labour or 
service which a person 1s forced to provide 
and ‘force’ which would make such labour or 
service “forced labour' may arise ın several 
ways. It may be physical force which may compel 
a person to provide labour or service to 
another or it may be force exerted through a 
legal provision such as a provision for impris- 
onment or fine 1n case the employee fails to 
provide labour or service or it may even 
be compulsion arising from hunger and pov- 
erty, want and destitution. Any factor which 
deprives a person of a choice of alternatives 
and compels him to adopt one particular course 
of action may properly be regarded as ‘force’ 
and if labour or service is compelled as a result 
of such ‘force’, it would be ‘forced labour’ 
Where a person 1s sufferiríg from hunger or 
Starvation, when he has no resources at all to 
fight disease or to feed his wife and children 
or even to hide their nakedness, where utter 
grinding poverty has broken his back and 
reduced him to a state of helplessness and 
despair and where no other employment 1s 
available to alleviate the rigour of his poverty, 
he would have no choice but to accept any work 
that comes his way, even if the remuneration 
offered to him 1s less than the minimum wage. 
He would be in no position to bargain with the 
employer; he would have to accept what is 
offered to him And in doing so he would be 
acting notas a free agent with a choice between 
alternatives but under the compulsion of 
economic circumstances and the labour or 
service provided by him would be clearly (forced 
labour) There ts no reason why the word ‘forced’ 
should be read ın a narrow and restricted manner 
SO as to be confined only to physical or legal 
"force" particularly when the national charter, 
its fundamental document has promised to 
build a new socialist republic where there will 
be socio-economic justice for all and everyone 
and to adequate means of livelihood. The 
Constitution makers have given us one of the 
most remarkable documents in history for 
ushering in a new socio-economic order and 
the constitution which they have framed for us 
has a social purpose and an economic mission 
and therefore every word or phrase in the 


Constitution must be interpreted ın a manner 
which would advance the socio-economic 
objective of the Constitution. Itis not unoften 
that in a capitalist society economic circum- 
stances exert much greater pressure on an 
individual in driving him to a particular course 
ofaction than physical compulsion or force of 
legislative provision. The word ‘force’ must 
therefore be construed. to iriclude not only 
physical or legal force but also force arising 
from the compulsion of economic circumstances 
which leaves no choice of alternatives to a 
person in want and compels him to provide 
labour or service even though the remunera- 
tion received for it 1s less than the minimum 
wage Ofcourse, 1f a person provides labour or 
service to another against receipt of the mini- 
mum wage ıt would not be possible to say that 
thelabourorservice provided by him is ‘forced 
labour' because he gets what he 1s entitled 
under law to receive. No inference can rea- 
sonably be drawn ın such a case that he 15 
forced to provide labour or service for the 
simple reason that he would be providing 
labour or service against receipt of what is 
lawfully payable to him just like any other 
person who is not under the force of any com- 
pulsion We are therefore of the view that 
where a person provides labour or services to 
another for remuneration which 1s less than 
_the minimum wage, the labour of service pro- 
vided by him clearly falls within the scope and 
ambit of the words “forced labour" under Art.23 
Sucha person would be entitled to come to the 
Court for enforcement of his fundamental nght 
under Art 23 by asking the Court to direct 
payment of the minimum wage to him so that 
the labour or service provided by him ceases to 
be ‘forced labour’ and the breach of Art.23 is 
remedied. It is therefore clear that when the - 
petitioners alleged that minimum wage was 
not paid to the workmen employed by the 
contractors, the complaint was really in effect 
andsubstance a complaint against violation of 
the fundamental right of the workmen under 
Art.23” 
5. The Supreme Court reiterated what 1s said ın 
People's Union for Democratic Rights v. Union of 
India, ALR. 1982 S.C. 1473: 1982 Lab.I.C. 1646: 
(1982)2 S.C.C. 494, in the subsequent decision ın 
Sanjit Roy v. State of Rajasthan, A.LR. 1983 S.C. 


352 


328 1983 LabIC 312: (1983)1 Lab LJ. 320. 
(1983)1 S C.C 525: (1983)1 Lab L N. 522: (1983)1 
S C WR. 346, in the following terms 
"| must, therefore, hold consistently with this 
decision that where a person provides labour 
or service to another for remuneration which 
ıs less than the minimum wage, the labour or 
service provided by him clearly falls within 
the meaning of the words ‘forced labour’ and 
attracts the condemnation of Art 23. Every 
person who provides labour or service to 
another is entitled at the least to the minimum 
wage and 1f anything less than the mınımum 
wage 1s paid to him he can complain of viola- 
tion of his fundamental right under Art 23 and 
ask the Court to direct payment of the mini- 
mum wage to him so that the breach of Art 23 
may be abated " 
6. The position of law which emerges from the 
principles laid down by the Supreme Court in the 
decisions referred above 1s this. Art.23 of the 
Constitution. strikes at every form of forced 
labour It prohibits begar It also prohibits other 
similar forms of forced labour The element of 
compulsion m forced labour need not necessarily 
bebyreason ofenforcement ofcontractual obliga- 
tions Social or economic compulsions, may also 
be the basis of forced labour The word “forced” 
used in Art 23 of the Constitution must be con- 
strued to include not only physical or legal force 
but also force arising from the compulsion of 
economic circumstances which leave no choice of 
alternatives to a person in want and compels him 
to provide labour or service even though the 
remuríeration received for it 1s less than the mini- 
mum wage Every person who provides labour or 
service to another 1s entitled at the least to the 
minimum wage and ifanything less than minimum 
wage Is paid to him he can complainofviolation of 
his fundamental right under Art.23 and ask the 
Court to direct payment of mipimum wage to him 
so that the breach of Art 23 may be abated. 
7. In P.Bhaskara Vijayakumar v State, A LR 1988 
A P. 295, the Andhra Pradesh High Court has 
taken the view that even prisoners are entitled to 
adequate remuneration for the work done by them 
and directéd the State of Andhra Pradesh to pay 
the prisoners adequately for the labour extracted 
from them, as ıt was found that the payment made 
by the State to the prisoners was lawfully inade- 
quate ` 
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8. In the light of the principles laid down by the 
Supreme Court in thedecisions referred above, let 
me examine whether the petitioner is entitled to 
any relief 1n this writ petition. The case of the 
petitioner 1s that the markers who are the mem- 
bers of the petitioner-association are working in 
both Government and private colleges for a con- , 
solidated salary ranging from Rs.75 to R$200 per 
month which worksout to Rs.6.50 and less per day 
which is far less than the minimum wage and that 
there 1s no security of job for them. The further 
caseofthe petitioner is that the refusal on the part 
of the respondents to make the markers perma- 
nent employees with a definite and reasonable 
scale of pay and reasonable hours of work and 
their continuance ın their present Job with remu- 
neration whichis less than the minimum wage and 
without job security and retirement benefit 
amounted to forced labour which 1$ prohibited by 
Art 23 of the Constitution The case of the peti- 
toner with regard to the salary paid to the mark- 
ers, their working conditions is not denied by the 
respondents by filing counter-affidavit in this writ 
peution The learned counsel for the petitioner 
brings to my notice the appointment order issued 
by the Principal, Arignar Anna Government Col- 
lege, Cheyyaru, dated 21 7 1976, appointing one 
Kuppanasa marker in the Department of Physical 
Education ona monthly salary of Rs 751n order to 
show that the salary paid to the markers 1s too low 
below the subsistence level and lawfully made- 
quate. The materials on record go to show that the 
salary paid to the markers working in the colleges 
both private and Government ranges from Rs 75 
to Rs 200 per month which is inadequate and less 
than the minimum wages prescribed by law. As 
rightly contended by the learned counsel for the 
petitioner, compelling markers to work for such 
lowsalary amounts to forced labour prohibited by 
Art 23 of the Constitution in view of the principle 
laid down by the Supreme Court in the decisions 
referred above. When the petitioner-association 
submitted a representation to the Chief Minister, 
the Governor, the Educational Minister, the 
Directór of Collegiate Education etc. , requesting 
them to make the markers permanent employees 
in all the educational institutions, the third 
respondent sent their reply dated 3 4.1987 stating 
that the Government had informed that the regu- 
larısation of the service of the markers and making 
them permanent employees had been put offuntil 
vr 


x 


d 
improvement of the financial position This reply 
dated 3 4 1987 sent by the third respondent to the 
petitioner-association only shows that the respon- 
dents are satisfied that the demands made by the 
petitioner-association are just and reasonable, but, 
the respondents were unable to comply with 
those demands only because of financial 
constraints When the writ petition was taken up 
for hearing, Mr M A Sadanand, the Special Gov- 
ernment Pleader produced a letter dated 10 4 1991 
addressed by the Government to him taking the 
very same stand, even after four years, that due to 
financial crunch the Government is unable to 
create the post of markers ın the educational 
institutions. This reason given by the respondents 
1n the reply dated 3 4 1987 and in the letter dated 
104 1991 referred above for not grantıng the 
reliefto the members of the petitioner association 
1s nota valid reason particularly when the Govern- 
ment under G-O Ms No 1672, Education, dated 
491979 granted regular pay scale to markers 
employed in the Tamil Nadu State Sports Council 
and District Sports Council The above GO shows 
that the markers working 1n the Tamil Nadu State 
Sports Council are given the revised -pay scale 
of Rs 250-5-330-10-400 and that they are also 
ehgible for Dearness Allowance, House Rent 
Allowance and City Compensatory Allowance etc. 


- As pointed out by the Supreme Court, every per- 


son, who provides labour to another, 1s entitled at 
least to the minimum wage and if anything less 
than the minimum wage 1s paid to him he can 
approach the Court complaining of violation of 
his fundamental right under Art 23 of the Consti- 
tution and request the Court to direct payment of 
the minimum wage to him so that the breach of 
Art 23 may be abated It has to be held that ınas- 
much as the salary paid to the markers 1s very low 
and awfully inadequate and making them to work 
for such low salary amounts to forced labour 
prohibited by Art 23 of the Consutution, the 
members of the petitioner-association are entitled 
to reasonable salary for the work done by them 

Consequently, the respondents have to be directed 
to pay the members ofthe petitioner-association 
reasonable and adequately for the labour extracted 
from them as ıt ıs found that the present salary 
paid to the markers 1s grossiy 1nadequate and 
below the minimum wages prescribed by law Iwill 
deal with the question as to what is the reasonable 
scale of pay to which the markers are entitled to a 
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little later while dealing with the next submission 
of the learned counsel for the petitioner 

9. The second contention of the learned counsel 
for the petitioner is that the markers employed in 
the University of Madras, Annamalai University, 
Sports Council and the Government Secretariat, 
have been made permanent employees The mark- 
ersworking inall other educational institutions in 
the State have been denied similar benefit, and, ~ 
therefore, they have been discriminated again. in 
this respect and it is violative of Art 14 of the 
Constitution. The learned counsel for the peti- 
tioner further contended that the markers work- 
ing in the University of Madras, Annamalai Uni- 
versity, Sports Council and Government Secre- 
tarıat do the same type of work as the markers in 
other educational institutions The markers work- 


ing 1n the University of Madras etc, have been ~ 


given higher remuneration, a scale of pay with 
regular annual increment and allowances and 
retirement benefits Since the markers working in 


all other educational institutions, who are doing 7 


the same type of work as markers working in the 
Unrversity of Madras, Annamalai University, Sports 
Council and Government Secretariat, they are 
also entitled to get by virtue of Art 14 read with 
Art 39(d) of the Constitution, equal pay and other 
benefits for their equal work The learned counsel 
for the petitioner also submitted that the denial of 
equal pay scale and other equal benefits to them 
for equal work 1s violative of Art 14 read with 
Art 39(d) of the Constitution and hence illegal In 
support ofthis contention the learned counsel for 
the petitioner placed reliance on the decision 1n 
Surinder Singh v Engineer in Chief, CP WD, ALR. 
1986 S C. 584: 1986 Lab 1 C 551 (1986) SCC 
639 (1986)1 Lab LJ 403 (1986)1 SCJ. 241 

(1986)1 Lab L N 522 There 1s merit in this con- 
tention of the learned counsel for the petitioner 
also It isspecifically stated in the affidavit filed in 
support of the writ peution that the markers working 
ın the University of Madras, Annamalai Univer- 
sity, Sports Council and the Government Secre- 
tariat have been given higher remuneration, a 
scale of pay with regular annual increment and 
allowances and retirement benefits. These aver- 
ments made in the affidavit are not denied.by the 
respondents Further, a perusal of G.O Ms No 1672, 
Education, dated 4 9.1979 shows that the markers 
working ın the Tamil Nadu State Sports Council 
and District Sports Councils are enutled to a 
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regular pay scale and that they are also eligible for 
dearness allowance, house rent allowance andcıty 
compensatory allowance It 1s not ın dispute that 
the markers working ín the Madras University, 
Annamalai University, Sports Council and the 
Government Secretariat are doing the same type 
of work as markers working ın the colleges both 
private and Government. As the members of the 
pettioner-association and the markers working 
in the Madras University, Annamalai University, 
Sports Council and the Government Secretariat 
aresimilarly placed, they must be treated similarly 
with regard to their emöluments, conditions of 
service etc. As rightly contended by the learned 
counsel for the petitioner, since the markers working 
in the colleges both private and Government are 
carrying on the same type of job as markers work- 
ing 1n the University of Madras, Annamalai Uni- 
versity, Sports Council and the Government Sec- 
retariat, they are also entitled to get, by virtue of 
Art 14 read with Art.39(d) of the Constitution, 
the same pay which the markers of the Madras 
University etc , are getting. Even if 1t 1s not pos- 
sible to employ the members of the petitioner- 
association on a regular and permanent basis since 
there are no sanctioned posts there 1s no reason 
whatsoever why they should be denied pay equal 
to the pay paid to the markers employed in the 
Madras University, Annamalai University, etc At 
this juncture, 1t 1s relevant to refer to the principle 
laid down by the Supreme Court in Surinder Singh 
v Engineer in Chief, C.P.W.D, AIR 1986 SC 
584. 1986 Lab.I C. 551: (1986)1 SCC 639 (1986)1 
Lab LJ 403: (1986)1 S CJ 241: (1986)! Lab L.N 
522. The petitioners in that case who were 
employed by the Central Public Work Depart- 
ment on daily wage basis and who have been so 
working for several years, demanded that they 
should be paid the same wages as permanent 
employees employed to do identical work The 
Supreme Court held in that case that the persons 
employed on a daily wage basis are entitled not 
only to daily wages but are entitled to the same 
wages as other permanent employees in the 
department employed to do identical work The 
Supreme Court dealing with the scope of Art 39, 
which epshrines the prıncıple of equal pay for 
equal work, observed thus 

"The Central Government like all organs of 

the State is committed to the Directive Prin- 

cıples of State Policy and Art.39 enshrines the 
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prinaiple of equal pay for equal work. In Randhir 
Singh v Union of.India, AIR 1982 S C 879. 
(1982)3 S.C R. 298, this Court had occasion to 
explain the observations in Kishor: Mohan Lal 
Bakshiv Union of India, AIR 19628 C. 1139 
and to point out how the principle of equal 
pay for equal work is not an abstract doctrine 
and how it 1s a vital and vigorous doctrine 
accepted throughout the world, particularly by 
all socialist countries For the benefit of those 
that do not seem to be aware of it, we may point 
out that the decision in Randhir Singh’s case, 
(1982)3 SCR 298 AIR 1982SC 879, has 
been followed ın any number of cases by this 
Court and has been affirmed by a Constitution 
Bench of this Court in D $ Nakarav Union of 
India, ATR 1983S C 130: (1983)2S C R.165 
The Central Government, the State Govern- ' 
- mentsand)ıkewıse, all public sector undertak- 
ings are expected to function like model and 
enlightened employers and arguments such as 
those which were advanced before us that the 
principle of equal pay for equal work is an 
abstract doctrine which cannot be enforced ın 
acourt oflawshould ill-come from the mouths 
of the State and State Undertakings " 
In that case, the Supreme Court directed the 
respondents to pay to the petitioners and all other 
daily rate employees the same salary and allow- 
ances as are paid to regular and permanent 
employees The Supreme Court also directed the 
respondents ın that case to take appropriate 
action to regularise the services of all those who 
have been ın continuous employment for more 
than six months The principle laid down by the 
Supreme Courtin the above decision is applicable 
to the facts'of the present case and the petitioner- 
association is entitled to a similar direction issued 
to the respondents in this wilt petition 
10. The only reason given by the third respondent 
ın the letter dated 3 4 1987 for the Government's 
ınabılıty to regularıse the services of the markers, 
who are the members of the petitioner-associa- 
tion 1s the paucity of finance I am not at all 
satisfied that this plea i$ a plausible and an accept- 
able one. The respondents have not filed any 
counter-affidavit giving the relevant data and merely 
satısfıed with a bald statement ın the letter dated 
3 4.1987 that the financial position is not favour- 
able for considering the petitioner’s request for 
regularising the services of the members of the 
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I] Coelho (decd ) v State of Tamil Nadu 


petitioner-association In The Church of South 
India v The Government of Tamil Nadu, 1988 
Writ LR. 130 (D B ), a Bench of this Court dealt 
with the plea of financial constraints put forth by 
the State in answer to the claim for aid after 
recognition has been accorded in the following 
terms. 
“As for financial liabilities, being fully aware of 
the protection conferred under Art.30(2) of 
the Constitution and being fully conscious that 
Minorities have the right to open schools and 
when such schools are being opened year 
after because of public demand and due to 
increase 1n population there could not be any 
difficulty for the State to provide for conün- 
gency funds under the head of ‘Education’ ın 
formulating the Budget No less than rupees 
two hundred crores 1s spent for free education 
and hence a few more lakhs 1s not an unman- 
ageable financial capabilities for this welfare 
State. Therefore it is not impossible of per- 
formance to comply with the Constitutional 
requirements” >? 
Further, as observed by the Division Bench of the 
Bombay High Court in Manubhai Pragajı Vashı v. 
State, AIR 1989 Bom 296 
"Paucity of finances which Government pleads 
can be no reason for discrimination ” : 
Thus, the only ground put forth by the third 
respondent ın hus letter dated 3 4 1987 for not 
regularısıng the services of the markers workıngın 
the prıvate and Government colleges and for not 
granting pay scale equal to that of the markers 
working in the Madras University, Annamalai 
University, Sports Council and Government 


Secretanat cannot stand scrutiny of judicial. 


review and it has brought about the discrimina- 
ton against the markers working in the colleges 
and it comes within the scathe of Art 14 of the 
Constitution 

11. Under the above circumstances, I am obliged 
to allow the writ petition and direct the respon- 
dents to pay to the members of the pettioner- 
association and all other markers working ın the 
private and Government colleges the same salary 
and accord the same conditions of services as are 
being received by markers employed in the 
Madras University, Annamalai University, Sports 
Council and Government Secretariat with effect 
from-1 6 1991 

12. With regard to the regularısatıon of the 
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services of the members of the petitioner-associa-, 
tion, the relief cannot be granted since there are 
no sanctioned posts In this context, I record my 
regretthat many of the markers are kept inservice 
for long number of years without their services 
being regularised I hope and trust that the 
Government will take appropriate action with 
expedition to regularise the service of all 
those who have been ın continuous employment 
for more than six months The writ petition 1s 
ordered accordingly There will be no order as to 
costs. à 
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Ordered accordingly 


INTHE HIGH COURT OFJUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Preséhit:- Namar Sundaram and Swamıduraı, JJ 


W P.Nos 4960 to 4963 of 1978 and 10603 of 1982 
f ; Oth July, 1991 


I.R.Coelho (deceased) and others Petitioners 

V. 2 

The State of Tamil Nadu and others 
Respondents 


(A) Wildlife Proteetion Act (LIII of 1972) - Provi- 
sions of - If violative of Ari.19(1)(f) of Constitution 
of India as it stood before the Constitution 44th 
Amendment Act, 1978 

It 1s true so far as a wild animal specified in 
Schedule I 1s concerned, a person cannot obtaina 
permission to hunt iteven ifit becomes dangerous 
to property including standing crops on any land 

From that, it 1s not possible to say that it has 
abridged the right of the citizen to protect his 
property from a wild animal specified in Schedule 
I Theright to protect one’s property from any wild 
animal specified 1n Schedule I need not necessar- 
uly be equated to aright to hunt that wild animal in 
protection of one’s property To put it in other 
words, 1t 1s not permissible to advance a theory 
that only by hunting the wild animals specified in 
Schedule I, assuming that they have become dan- 
gerous to property, there could be protection to 
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property. The Act as such, has not deprived the 
rightofthe owner ofthe propertyto hold, to enjoy 
and to protect his property, the latter two being 
treated as incidents to the right to hold property. 
The provisions of the Act only prohibit the hunt- 
ing ofthe wild animals specified in Schedule I and 
also gives an exception while the wild animals 
specified 1n Schedule I prove a danger to human 
life. It is not possible to conceive that the right to 
hunt a wild animal even when it proves dangerous 
to property is an integral part of the fundamental 
right to hold property under Art 19(1)(f) or par- 
takes of the same basic nature and character at 
that fundamental right. The right to hunt a wild 
animal when it proves dangerous to property and 
in order to protect the property from 1t may be 
vicwed as one of the rights appurtenant to or 
flowing from the right to hold property But by 
itself and taken independently, it cannot be reck- 
oned as property capable of being acquired, held 
or disposed of as is contemplated by Art 19(1)(f) 
AS laid down by the higher court in the land, every 
activity that may be necessary for the exercise of a 
fundamental right or to make it meaningful or 
effective cannot be elevated to the status of a 
fundamental right as if ıt was part of the funda- 
mental right It is not enough that the nght claimed 
flows or emanates from a named fundamental 
right or that its existence 1s necessary ın order to 
make the exercise of the fundamental right mean- 
ingful and effective. It must be an integral part of 
the named fundamental rıght or partakes of the 
same basic nature and character as that funda- 
mental right The right claimed by the petitioners 
to hunt a wild animal even when it proves danger- 
ous to property cannot fit in with the above propo- 
sitions. The provisions of the Act as such do not 
abridge the right to hold property by direct and 
ımmedıate operation. The Court could not sub- 
scribe its support to a proposition that only by 
hunting the wild animals specified in Schedule I, 
there could be protection to one’s property Viewed 
from this angle, there 1s no scope for advancing a 
complaint that the provision violated Art 19(1)(f), 
as It stood prior to the 44th Amendment. 

[Para 11] 
(B) Wildlife Protection Act (LIII of 1972) - Provi- 
sions of - If violative of Ait 14 of Constitution of 
India, 
Under Art.14, equal protection means equal 
treatment to equal persons placed in similar 
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circumstances A: person in danger of lıfe 1s not 
equal to a person facing danger to his property 
They are not equals. The Principle of equality does 
not mean that every law will have universal appli- 
cation for all persons who are not by circum- 
stances 1n the same position Varying situations 
and varying circumstances often require separate 


treatment. A person facing danger to his life can- - 


not be equated to a person facing danger to his 
property They are in different situations Equal- 
ity concept cannot be brought in so naively to 
imagine and advance the present theory of dis- 
crimination The law made to meet different situ- 
ations and circumstances and persons involved 
therein, cannot be frowned upon as having breached 
the fundamental right of equal protection of the 
laws Certainly it cannot be complained that the 
verysame person has been discriminated when he 
1$ placed under different circumstances The law 
could deal with thesame person, differently under 
différent circumstances The invocation of Art 14 
has no place at all [Para 12] 
(C) Wildlife Protection Act 4LIHI of 1972) - Piovi- 
sions, if violate Ait 19(1)(g) of Consutution. of 
India 
As 1t has been found that the grievance built on 
Art 19(1)(f) 1s not sustainable, the case of viola- 
tonofArt 19( D loses its basis and has got to be 
- eschewed [Para 13] 
(D) Wildhfe Protection Act (LIII of 1972), Sec 61 - 
Provision if bad foi excessive delegation 
AS a proposition, it 1s well-settled that the possi- 


bility of abuse or misuse of powers so as to exceed | 


their ambit conferred by law is no ground for 
invalidating the law itself If there 1s an allegation 
of abuse or misuse of such a power in specific 
instances that could be the subject-matter of scru- 
tny and testing in individual cases A cogent and 
a meaningful reading of the Act does point out 
that 1t cannot be taken to have conferred a power 
upon the Authority to include any animal other 
thana wild animal within the ambit ofthe Act The 
Act has indicated the policy which inspired it and 
even though it has not by itself made a complete 
and precise classification of thesubyect matter and 
leaves the selective process and the extension of 
the provisions to individual objects to be done by 
the Executive Authority in future, there is suffi- 
cient guidance for the sajd Authority to act The 
Act as such cannot be struck down as lacking 
ın guidelines and in that context as wanting ın 
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legislauve competency as there ts a possibility of 
providing for protection of non-wild animals also 

As has been indicated earlier, 1f a particular exer- 
cise of power 1s complained of as abuse or misuse 
or travelling beyond the scope of the Act, that will 
have a testing if occasion therefor arises After all 
Sec 2(36) speaks about any animal found wild in 
nature The Courtis notcalled upon in the present 
case to adjudicate as to the meaning of any animal 
found wild in nature Theories and counter-theo- 
ries are possible and knowledgeable men in this 
field will have to express their opinion and the 
Court does not propose to enter into that arena 


since the point does not arise directly for consid- ` 


eration. Theother argument that there 1s an exces- 
sive delegation of legislative power when Sec 61 
empowers the Government to add any animal to 
any of the Schedules is also not a tenable one 
What is contended is that the power is not gualı- 
fied or canalised by any limitation lıke “add any 
animal found wild in nature’ Sec 611s found only 
Inthe Act The Actis intended only for the protec- 
uon of the wild animals There need not be a 
visualisation or presumption that an animal not 
“found to be wild in nature according to the exper- 
tise made available to the Authority 1s likely to be 
included in theschedules Thisagain comes within 
the rule that the possibility of misuse or abuse of 
or travelling beyond the power conferred is not a 
ground for frowning upon the very Act as ınvalıd 
[Paras 14 and 15] 
Cases referred to: 
, Deep Chand v State of U.P, AIR 1959 S C 648 
1959 S CJ 1950, Waman Rao v Union of India, 
AIR 1981S C 271, Mahendia Laly StateofU P, 
AIR 1963 SC 1019, Sundaiataja lyer v Sub- 
Collector of Dindigul, A I R. 1957 Mad. 333 (1957)1 
MLJ 307 ILR 1957 Mad 571, Charanjt Lal v 
Union of India, AIR 1951 SC 41. 1951 S.C J 29, 
All India Bank Employees’ Association v National 
Industrial Tribunal, AIR 1962 S.C 171 (1962)3 
SCR 269 (1961)2 Lab L J. 265 (1962)32 Com 
Case 414, Bennett Coloman and Company Lid v 
Union of India, AI R. 1973 SC 106 (19722 8C C 
788, Menaka Gandhi v Union of India, 1 I R 1978 
SC 597 (1978)1 SCC 248 (1978)2 SCJ 312, 
Bachan Singh v State of Punjab, Ai 3 19808 C 
898, Syed Habib Hussain v Kamal Chand, AIR 
1969 Raj 31; Bhamao Atmaram Pati v Sub Divi- 
sional Officer, Chandui-Murai, AIR I 955 Nag 1 
Petitions under Art 226 of the Constitution of 
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India, praying that 1n the circumstances stated 
therein, and in the respective affidavits, filed there- 
with the High Court will be pleased to 1ssue writs 
of mandamus restraining the 1st respondent the 
State of Tamil Nadu from enforcing the provi- 
sions of the Wildlife Protection Act, 1972 (Act 53 
of 1972) and Wildlife (Protection) Tamil Nadu 
Rules, 1975, so far as the petitioners are con- 
cerned (W P.Nos.4960 to 4963 of 1978) etc 
Mrs Malını Ganesh, and B Ramamurthy, for Peti- 
uoner. 
KR.Tamızhmanı, Additional Government Pleader, 
for State. 
R Muthukumaraswamy Additional Central Gov- 
ernment Standing Counsel, for Respondent 
The Judgment of the Court was delivered by 
Nainar Sundaram, J - In this batch of five cases, 
there are four writ petitions, W.P.Nos.4960 to 
4963 of 1978 wherein the petitioners seek writs of 
mandamus restraining the State of Tamil Nadu 
from enforcing the provisions of the Wildlife 
(Protection) Act 53 of 1972 (hereinafter referred 
to as ‘the Act’) and the Wildlife (Protection) Tamil ` 
Nadu) Rules 1975 (hereinafter referred to as “the 
Rules") In the fifth writ petition, W P No 10603 
of 1982 the petitioner seeks for a writ of declara- 
tion, declaring the Act and the Rules to be ultra 
vires and void 1n the absence of provisions therein 
for the safety of life and property of human being 
against wild animals In substance, the petitioners 
attack the constitutional vires of the Act and the 
Rules The petitioners are owners of lands in hilly 
areas 
2. The points of attack are manifold and they may 
be summed up as follows 

(a) There is a violation of Art 19(1)(f) of the 

Constitution of India as it stood before the 

Consutution 44th. Amendment Act, 1978 ın 

and by which Art 19(1)(f) was repealed. 

(b) There 1s a violation of Art 14 of the Consti- 

tution of India 

(c) There is a violation of Art 19(1)(g) of the 

Constitution of India 

(d) There is lack of the legislative competence 

by giving an artificial definition to the expres- 

sion “wild anımal” 

(e) There is an excessive delegation under 

Sec 61 of the Act 
We have onlysummarısed the points ofattack and 
wewiil go into the details of the attack hereinafter 
We must at this juncture straightaway point out 
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that so far as points of attack (d) and (e) are 
cóncerned, they have not been pressed and pleaded 
in the affıdayıts filed in support of the writ peti- 
tions, which have been pending from 1978 and the 
said points have been urged for the first tıme ın the 
course of the submissions by the learned counsel 
appearing for the petitioners 
3. Before we go into the details of the points of 
attack, 1t 1s better that we advert to the relevant 
provisions of the Act, which we may have to look 
into, ın the context of considering the points of 
attack. In fact, learned counsel for the petitioners 
were only on these provisions to substantiate their 
attack on the constitutional vires of the Act and 
the Rules The long title the Preamble and the 
Enacting clause to the Act read as follows 
“An Act to provide for the protection of wild 
animals and birds and for matters connected 
"therewith or ancillary or incidental thereto 
Whereas it 1s expedient to provide for the 
protection of wild animals and birds and for 
matters connected therewith or ancillary or 
incidental thereto 
And whereas Parliament has no power to make 
Law for the State with respect to any of the 
matters aforesaid except as provided in Arts 249 
and 250 of the Constitution, 
And whereas in pursuance of Clause (1) of 
Art 252 of the Constitution resolutions have 
been passed by'all the Houses of the Legisla- 
tures of the States of Andhra Pradesh, Bihar, 
Gujarat, Haryana, Himachal Pradesh, Madhya 
Pradesh, Manipur, Punjab, Rajasthan, Uttar 
Pradesh and West Bengal to the effect that the 
matters aforesaid should be regulated in those 
States by Parliament by Law 
Be 1t enacted by Parliament in the Twenty- 
third year of the Republic of India as follows “ 
Sec 2(16) defines “hunting” ın the following terms" 
“(16) "hunting" with its grammatical variations 
and cognate expressions, includes 
(a) capturing, killing, poisoning, snaring and 
trapping of any wild animal and every attempt 
to do so 
(b) driving any wild animal for any of the 
purpose specified ın Sub-clause (a), 
(C) injuring or destroying or taking any part of 
the body of any such animal or, in the case of 
wud birds or reptiles, damaging the eggs of 
such birds or reptiles or disturbing the eggs or 
nests of such birds or reptiles M 
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Sec 2(36) defines wild anımal” as follows 
“(36) “wild animal” means any animal found 
wild in natureand include any animal specified 
ın Schedule I, Schedule II, Schedule IIJ, Sched- _ 
ule IV, or Schedule V, wherever found " 
Sec 9 deals with “Hunting of wild Animals” and it 
ıs sufficient for our purpose 1f we look at Sub- 
secs (1) and (2) and they read as follows. 
"9(1) No person shall hunt any wild animal 
specified in Schedule I . 
(2) Nopersonshall hunt any wild animalspeci- 
fied in Schedule II, Schedule II or Schedule IV 
except under, and ın accordance with the con- 
ditions specified ın a licence granted under 
~ Sub-sec (5) " 
Sec 11 concernswith hunting of wild animals with 


"permission therefor ın certain cases The whole 


section needs extraction as follows 
11(1) Notwithstanding anythıng contained ın 
any other law for the tıme being ın force and 
subject to the provisions of Chapter IV 
(a) the Chief Wildlife warden may, if he 1s - 
satisfied that any wild animal specified 1n Sched- 
ule I has become dangerous to human life or ıs 
so disabled or diseased as to be beyond recov-, 
ery, by order 1n writing and stating the reasons 
therefor, permit any person to hunt such ani- 
mal or cause such animal to be huntede 
(b) the Chief Wildlife warden or the author- 
ised officer may if he is satisfied that any wild 
animalspecified in Schedule IT, Schedule III or 
Schedule IV, has become dangerous to human 
life or to property, including standing crops on 
any land or 1s so disabled or diseased as to be 
beyond recovery, by order in writing and stat- 
ing the reasons therefor, permit any person to 
hunt such animal or cause such animal to be 
hunted 
(2) The killing or wounding in good faith ofany 
wild animal 1n defence of one self or of any 
other person shall not be an offence 
Provided that nothing in this Sub-section shall 
exonerate any person who when such defence 
becomes necessary, was committing any act in 
contravention of any provision of this Act or 
any rule or order made thereunder 
(3) Any wild animal killed or wounded in 
defence of any person shall be Government 
property". i 

Schedule I had got three parts-part I dealing with 

mammals part II dealing with Amphibians and 
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Reptiles, and part III dealing with Birds Schedule 
II relates to Special Game and it has got two parts 
Schedule III relates to Big Game. Schedule IV 
relates to small Game Sec61 empowers the 
Government to alter thé entries in the Schedules, 
and Sub-secs (1) and (2) alone may be relevant 
and they read as follows 
“61(1) The Central Government, may, if it is of 
opinion that it 1s expedient so to do by notifi- 
cation, add any entry to any Schedule or trans- 
fer any entry from one part of a Schedule to 
another part of thesame Schedule or from one 
Schedule to another 
(2) The State Government may, if it 1s of opin- 
10n that ıt is expedient so to do by notification, 
transfer any entry from Schedule II, Schedule 
III, Schedule IV or Schedule V to Schedule I 
and may also transfer any entry from part I of 
Schedule II or Schedule III or Schedule IV or 
Schedule V to any other Schedule " ; 
4. Now let us take up the first point of attack, 
namely, violation of Art 19(1)(f) ofthe Constitu- 
tion of India as itstood prior to its deletion by 44th 
Amendment The said Artıcle reads as follows. 
“19(1) All citizens shall have the right-- 


(f) to acquire, hold and dispose of property ” 
Despite deletion by the 44th Amendment 1n 1978 
with effect from 29th June, 1979, the attack based 
on the allegation of violation of this Article 1s 
available to the petitioners because the Act as 
such was enacted at the time when Art 19(1)(f) 
was very much in the statute book and it was also 
there when the Act was extended to the State of 
Tamil Nadu with effect from 1 1 1974, Citations 
were made by Mrs Malını Ganesh, learned 
counsel for the petitioners in W P Nos 4960 of 
4963 of 1978 to advance this proposition and it 1s 
sufficient 1f we place them on record in this judg- 
ment without expatiating the proposition, because 
there could not be a dispute over it. The citations 
are 
(1) Deep Chand v State of UP, AIR 19598 C 
648 1959S CJ 1050 (u) Mahendra Lalv State of 
UP, AIR 1963S C 1019, 1026-1029 (u) Waman 
Rao v Union of India, A IR 1981 S.C 271 (278) 
The violation of Art 19(1)(f) is ben:g complained 
of in the following manner. Sec.9(1) says that no 
person shall hunt any wild animal specified in 
Schedule I, Sec 9(2) speaks about grant of licence 
with specific conditions annexed, for hunung of 
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any wild animal ın Schedules II, III and IV. 
Sec 11(1)(a) enables a person to obtain a permis- 
sion to hunt or cause to be hunted any wild animal 
specified in Schedule I, ıfıt has become dangerous 
to human life or 1s so disabled or diseased as to be^ 
beyond recovery Under Sec.11(2) the killing or 
wounding ın good faith of any wild animal in 
defence of oneself or of any other person shall not 
bean offence Sec 11(1)(b) speaks about a person 
obtaining permission to hunt or cause to be hunted 
any wild animal specified in Schedules II, III and 
IV 1f ıt has become dangerous to human life or 
property including standing crops on any land or 
1s SO disabled or diseased as to be beyond recovery 
The grievance expressed by the learned counsel 
for the petitioners ın the background of these 
provisions is that in respect ofa wild animal speci- 
fied 1n Schedule I, if it has become dangerous to 
property, nothing could be done by the owner of 
the property to protect 1t and he has to take the 
risk of hus property getung damaged by acts of 
depradatıon by the wild animals specified in 
Schedule I Learned counsel for the petitioners, 
would submit that to hold property would include 
the right to hold it 1n any manner the owner 
chooses and would also include all rights of enjoy- 
ment attached to the ownership of the property. 
In this connection, the following citations were 
referred to 

(1) Bhawrao Atmaram Patil v Sub Divisional 
Officer, Chandur-Mura, AIR 1955 Nag 1, (2) 
Sundararaja Iyer v Sub-Collector of Dındıgul, (1957)1 
MLJ 307 AIR 1957 Mad. 333 IL R 1957 Mad. 
571, (3) Syed Habib Hussain v Kamal Chand, 
AIR 1969 Raj 31 

Here again we need not dwell much on this propo- 
sition because we can take it as a well-settled one. 
However going further, learned counsel for the 
petitioners would also submit-that the right to 
hold and to enjoy property, will also include the 
right to protect the property and if the right to 
protect the property ıs to be abrogated, breached 
or violated in any manner by any piece of legisla- 
tion, that must be struck down violative of 
Art.19(1)(f). We can proceed that the right to 
protect the property is necessary to hold it. 

5. Art 19 as a whole deals with the great and basic 
rights, which are recognised and guaranteed as 
natural rights inherent in the status of a citizen of 
a free country. This Article gives a list of individual 
liberties It does not however enjoin upon the 
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State to legislate enactments for the protection of 
the same As already adverted to, they are the 
natural rights, inherent in thestatus ofa citizen of 
afreecountry The Article guarantees those rights 
for a free citizen. When there is a complaint of 
restriction or abridgement or violation of such 
rights by a legislation, the court must examine the 
substance of the legislation The effects of the 
legislation are relevant for this purpose Art 19(1) 
can be invoked only when the law 1s made directly 
infringing a fundamental right The possible indi- 
rect or remote or collateral effects of a legislation 
upon any particular fundamental right cannot be 
said to constitute a restriction upon that right 
6. In Charanjt Lal v. Union of India, AIR 1951 
SC 41 1951S CJ 29, the question ofviolation of 
Art 19(1)(f) of the Constitution of India in the 
context of provisions of the Sholapur Spinning 
and Weaving Company (Emergency Provisions) 
Ordinance 2 of 1950, followed by Act 28 of 1950 
was put forth 1n the following manner 
“The main ground put forward by the peti- 
toner is that the pith and substance of the 
enactments is to take possession ofand Control 
over the mills of the company which are its 
valuable assets and such taking of possession 
“of property 1s entirely beyond the powers of the 
Legislature The provisions of the Act, ıt 1S 
said, amount to deprivation of property of the 
shareholders as well as the company within the 
meaning of Art 31 of the Constitution and the 
restrictions imposed on the rights of the share- 
holders in respect to the shares held by them 
constitute an unjustifiable interference with 
their rights to hold property and as such are 
void under Art 19(1)(f) ” 
In the judgment of Mukherjea, J , the first ques- 
tion that arose for consideration was 
“Whether the restrictions that have been 
imposed upon the rights of the petitioner as a 
shareholder ın the company under the Sho- 
lapur Actamounts to infringement Of his right 
to acquire, hold or dispose of property within 
the meaning of Art 19(1)(f) of the Constitu- 
uon" 
The learned Judge dealt with the question in the 
following manner 
*"Sofaras the first point ıs concerned, it 1s quite 
clear that there 1s no restriction whatsoever 
^ upon the petitioner’s right to acquire and dis- 
pose of any property The shares, which he 
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holds, do remain his property and'his right to 
dispose them ofıs not fettered ın any way If to 
hold' a property means to possess ıt, there 1$ no 
infringement of his right either for as I have 
stated already, the acts complained of by the 
petitioner do not amount to dispossession of 
hım from any property in the eye of law It 1s 
argued that ‘holding’ includes enjoyment ofall 
benefits that are ordinarily attached to the 
ownership of property The enjoyment of the 
fruits of a property is undoubtedly an incident 
of ownership The pecuniary benefit, which a 
shareholder derives from the shares he holds” 
1s the dividend and there 1s no limitation on the 
petitioner’s right in this respect The peti- 
tioner undoubtedly has been precluded from 
exercising his right of voting at the election of 
Directors so long as the statutory Directors 
continue to manage the affairs of the company 

He cannot pass an effective resolution in con- 
currence with the majority of shareholders . 
without the consent or sanction of the Central 
Government and without such sanction there 
ıs also a disability on him to institute. any 


^ winding up proceedings ın a court of law 


In my opinion there are rights or privileges 
which are appurtenant to or flow from the 
ownership of property, but by themselves and 
taken independently they cannot be reckoned 
as property capable of being acquired, held or 
disposed of as is contemplated by Art 19(1)(f) 
of the Constitution I do not think that there 
has been any restriction on the rights of a 
shareholder to hold, acquire or dispose enact- 
ment and consequently Art 19(1)(f) of the 
Constitution 1s of no assistance to «he peti- 
tioner ” 
7. In All India Bank Employees’ Association v 
National Industnal Tiibunal, A I R 1962S C 171 
(1962)3 S C R. 269 (1961)2 Lab L.J 265 (1962)32 
Com Cas 414, the proposition countenanced us 
that the right guaranteed under Art 19(1)(c) does 
not extend to concomitant right to effecuve col- 
lective bargaining or to strike 
8. In Bennett Coloman and Company Ltd v Union 
of India, A I R 1973 S C 106 (1972)2 S C C 788, 
after referring to the earlier pronouncements, ıt 
has been countenanced that the direct operation 
of the Act upon the rights forms the real test 
9. In Menaka Gandhi v Union of India, A I R 1978 
SC 597 (19781 SCC 248 (1978)2 5 CJ 312, 
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the test countenanced is to see whether the right 
of which breath is complained of is an integral 
part of a named fundamental right or partakes 
of the same basic nature and character of that 
fundamental right The relevant passages run as 
follows 
“Tt would thus beseen that even ifa right is not 
specifically named in Art 19(1), it may still be 
a fundamental right covered by some clause of 
that-Artıcle, 1f it 1s an integral part of a named 
fundamental right or partakes of the same 
' basic natureand character as that fundamental 
right [t is not enough that a right claimed by 
the petitioner flows or cmanates from a named 
fundamental rightor that its existence is neces- 
saryın order to make the exercise of the named 
fundamental right meaningful and effective 
Every activity which facilitates the exercise ofa 
named fundamental right ıs not necessarily 
comprehended 1n that fundamental right nor 
can 1t be regarded as such merely because it 
may not be possible otherwise to effectively 
exercise that fundamental right The contrary 
construction would lead to incongruous 
results and the entire scheme of Art 19(1) 
which confers different rights and sanctions 
dif-dwewn ewarevatona according to different 
Standards depending upon the nature of the 
rightwill beupset Whatis necessary to beseen 
1s, and that 1s the test which must be applicd, 
whether the right claimed by the petitioner 1s 
an integral part ofa named fundamental right 
or partakes of the same basic nature and char- 
acter as the named fundamenial right so that 
the exercise of such right is in reality and 
substance nothing but an instance of the exer- 
cise of the named fundamental right " 


"Every activity that may be necessary for exer- 
cise of freedom of speech and expression or 
that may facilitate such exercise or make ıt 
meaningfuland effective cannot be elevated to 
the status of a fundamental night as 1f ıt were 
part of the fundamental right of free speech 
and expressiom Otherwise, practically every 
activity would become part ofsome fundamen- 
tal right or the other and the object of making 
certain rights only as fundamental rights with 
different permissible restrictions would be 
frustrated " 

10. In Bachhan Singhv State of Punjab, 4 I R. 1980 


MLJ 46. 
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SC 898, ıt has been countenanced that ıf the 
ımpactofthelawonanyoftherıghts under Clause 
(1) of Art.191s merely incidental, indirect, remote 
orcollateral and is dependent upon factors, which 
may or may not come into play, the anvil of Art.19 
will not be available for judging its validity The 
principle countenanced runs as follows: É 
"Even for determining the validity ofa legisla- 
tion on the ground of infringement of funda- 
mental rights, the subject-matter and the 
object of the legislation are not altogether 
irrelevant. For instance, if the subject matter 
of the legislation directly covers any ofthe fun- 
damental freedom mentioned in Art 19(1), it 
must pass the test of reasonableness under the 
relevant head ın Clauses (2) to (6) of that 
Article Ifthe legislation does not directly deal 
with any of the rights in Art 19(1), that may not 
conclude the enquiry. It will have to be ascer- 
tained further whether by its direct and 1mme- 
diate operation, the ımpugned legislation 
abridges any of the rights enumerated in 
Art 19(1) The mere fact that the ımpugned 
law incidentally, remotely or collaterally has 
the effect of abridging or abrogaung those ' 
rights, will not satisfy the test If the answer to 
the above queries be in the affirmative, the 
impugned law in order to be valid, must pass 
the test of reasonableness under Art 19 But if 
the impact of the lawon any of the rights under 
Clause (1) of Art 19 is merely incidental, ındı- 
rect, remote or collateral and 1s dependent 
upon factors which may or may not come into 
play, the anvil of Art 19 will not be available of 
Judging its validity ” 
11. Let us now examine the present complaint 
The Act has been enacted to provide for the 
protection of animals and birds and for matters 
connected with or ancillary or incidental thereto 
The statement of objects and reasons runs as 
follows 
“Statement of objects and reasons”: The rapid 
decline of India's wild animals and birds! one of 
the richest and most varied in the world, has 
been a cause of grave concern some wild anı- 
mals and birds have already become extinct ın 
this country and others are in the danger of 
beingso Areas which were once teeming with . 
wildlife have become devoid of 1t and even in 
sanctuaries and National parks the protection 
afforded to wildlife needs to be 1mproved The 
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wild Birds and Animals Protection Act, 1912 
(80f1912), has become completely outmoded 
The exıstıng state laws are not only outdated 
but provide punishments which are not com- 
.mensurate with the offence and the financial 

benefits which accrue from poaching and trade 
ın wildlife produce Further, such laws mainly 
relateto control of hunting and do notempha- 
sise the other factors which are also prime 
reasons for the decline of India’s wildlifenamely, 
taxidermy and trade in wildlife and products 
derived therefrom 
2 Having considered the relevant local provi- 
sions existing ın the States, the Government 
came to the conclusion that these are neither 
adequate not satisfactory There 1s, therefore, 
an urgent need for introducing a comprehen- 
sive legislation, which would provide for the 
protection of wild animals and birds and for all 
matters connected therewith or ancillary and 
incidental thereto 
3 Legislation in respect of the aforesaid sub- 
Jéct-mhatter 1s relatable to entry 20 of the State 
List in the seventh schedule to the Constitu- 
tion, namely protection of wild animals and 
birds and Parliament has no power to make a 
law 1n this regard applicable to the State a part 
from the provisions of Arts 249 and 250 of the 
Constitution) unless the Legislatures of two or 
more States pass a resolution ın pursuance of 
Art 252 of the Constitution empowering par- 
liament to pass the necessary legislation on the 
subject. The Legislatures of the States of Andhra 
Pradesh, Bihar, Gujarat, Haryana, Himachal 
Pradesh, Madhya Pradesh, Manipur, Punjab, 
Rajasthan, Uttar Pradesh and West Bengal 
have passed such resolutions 
4 The Bill seeks to-- 
(a) constitute a Wildlife Advisory Board for 
each State 
(b) regulate hunting of wild animals and birds 
(c) lay down the procedure for declaring areas 
as sanctuaries National parks, etc , 
(d) regulate possession, acquisition or transfer 
of, or trade in, wild animals, animalarticles and 
trophies and taxidermy thereof, 
(e) provide penalties for contravention of the 
Act.” 

Sec 9(1) has laid down that no person shail hunt 

any wild animal specified 1n Schedule I, Sec 11 has 

brought ın special circumstances under which 
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notwithstanding what has been expressed 1n Sec 9(1) 
a person is enabled to hunt a wild animal in 
Schedule I Sec 11(1)(a) enables a person armed 
witha permit issued therefor to hunt or cause to be 
hunted any wild animal specified ın Schedule I if it 
becomes dangerous to human life or ıs so disabled 
or diseased as to be beyond recovery under 
Sec 11(1)(b) a person having obtained a permit 
therefor would hunt any wild-animal specified 1n 
Schedules II, III, and IV when it has become 
dangerous not only to human lıfe, but also to 
property including standing crops on any land or 
18 SO disabled or diseased as to be beyond recovery 

It 1s true so far as a wild animal specified in 
Schedule I 1s concerned, a person cannot obtain 
permission to hunt it even ifit becomes dangerous 
to property including standing crops on any land 

From that ıt ıs not possible to say that ıt has 
abridged the right, of the citizen to protect his 
property from a wild animal specified ın Schedule 
I, The right to protect one’s property from any wild 
animal specified 1n Schedule I need not necessar- 
ily be equated toa right to hunt that wild anımalın 
protection of one's property To put it in other 
words, 1t ıs not permissible to advance a theory 
that only by hunting the wild animals specified ın 
Schedule I, assuming that they have become dan- 
gerous to property, there could be protection to 
property Aswe have seen above, the definition of 
“hunting” in Sec 2(36) 1s wide enough to cover 
very many contingencies as per Clauses (a) to (c) 
thereof. It could not be claimed that without hunting 
any wild animal specified ın Schedule I, when it 
has proved dangerous to property, the owner of 
the property could not have protection therefor It 
ıs here the court 1s enjoined to find out as to 
whether what the legislation has done has really 
property, which 1s an incident of the right to hold 
property. There could be no gainsaying that with- 
out hunting the wild animals specified ın Schedule 
I even if they prove dangerous to property, there 
could be ways and means of protecting the prop- 
erty from such wild animals The method and 
means of protection need not necessarily be by the 
hunting of the wild animals This Court need not 
catalogue the methodology or means of protect- 
ing one’s property from a wild animal specified in 
Schedule I when it proves dangerous to property 

The Act as such, has not deprived the right of the 
owner of the property to hold, to enjoy and to 
protect his property, the latter two being treated 


^ 
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as incidents to the right to hold property The 
provisions of the Act only prohibit the hunting ot 
the wild animals specified 1n Schedule I and also 
gives an exception while the wild animals specified 
in Schedule I prove a danger to human life Wéare 
not able to conceive that the right to hunt a wild 
anımal, even when ıt proves dangerous to prop- 
erty is an integral part of the fundamental right to 
hold property under Art 19(1)(f) or partakes of 


the same basic natureand character as that funda- , 


mentalright Theright to hunta wild animal when 
ıt proves dangerous to property and ın order to 
protect the property from it may be viewed as one 
of the rights appurtenant to or flowing from the 
right to hold property But by itself and taken 
independently, ıt cannot be reckoned as property 
capable of being acquired, held or disposed ofas 1s 
contemplated by Art 19(1)(f) As laid down by the 
highest Court in the land every activity that may be 
necessary for the exercise of a fundamental right 
or to make ıt meaningful or effective cannot be 
elevated to the status of a fundamental right as 1f 
ıt was part of the fundamental right It ıs not 
enough that the right claimed flows or emanates 
from a named fundamental right or that its exis- 
tence 1s necessary 1n order to make the exercise of 
the fundamental right meaningful and effective. It 
must be an integral part of the named fundamen- 
tal right or partakes of the same basic nature and 
character as that fundamental right. The right 
claimed by the petitioners to hunt a wild animal 
even when ıt proves dangerous to prone~ty cannot 
fitin with the above propositions. ir provisions 
of the Act as such do not abridge the right to 
hold property by directand immediate operation 

We could not subscribe our support to a proposi- 
tion that only by hunting the wild animals speci- 
fied ın Schedule I, there could be protection to. 
one's property, viewed from this angle, there 1s no ^ 
scope for advancing a complaint that the provi- 
sions of the Act have violated Art 19(1)(f) of the 
Constitution as 1t stood prior to the 44th Amend- 
ment ° 

12. The second contention of the learned counsel 
for the petitioners 1s that Art 14 of the Constitu- 
tion of India 1s also violated ın that there was 
denial of equal protection of the laws The argu- 
mentis builtin thisway A person can with permis- 
sion accorded therefor hunt a wild anımal speci- 
fied ın Schedules II, III and IV when it becomes 
dangerous not only to human life but also to 
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property While the same person or ancther per- 
son, who 1s confronted with a wild animal'speci- 
fied 1n Schedule I becoming dangerous to prop- 
erty, could not hunt ıt even by obtaining permis- 
sion therefor. We may straightway point out that 
under Art.14 equal protection means equal treat- 
ment to equal persons placed in similar circum- 
stances. As rightly contended by Mr.R Muthu- 
kumarasamy, learned Additional Central Gov- 
ernment standing counsel appearing for the 4th 
respondent, a person in danger of life is not an 
equal to a person facing danger to his property. 
Theyarenotequals The principle of equality does 
not mean that every law will have universal appli- 
cation for all persons, who are not by circum- 
stances in the same position Varying situations 
and varying circumstances often require separate 
treatments A person facing danger to his life 
cannot be equated toa person facing danger to his 
property They are in different situations Equal- 
ity concept cannot be brought in so naively to 
imagine and advance the present theory of dis- 
crimination The law made to meet different situ- 
ations and circumstances and persons involved 
therein cannot be frowned upon as having breached 
the fundamental right of equal protection of the 
laws Certainly it cannot be complained that the 
very same person has been discriminated when he 
1s placed under different circumstances The law 
could deal with the same person differently in 
different circumstances In our view, the ınvoca- 
tion of Art 14 has no place at all 

13. We have already noted the third complaint 1s 
that Art 19(1)(g) 1s also violated in that by virtue 
of the breach of Art 19(1)(f) the right of the peti- 
tioners to carry on their occupation has been 
breached We have found that the grievance built 
on Art 19(1)(f) is not sustainable In this view, the 
case of violation of Art 19(1)(g) loses its basis and 
has got to be eschewed 

14. Then we are left with the last two contentions 
concerning lack of legislative competence and 
excessive delegation The theory of lack of legisla- 


«uve competence ıs advanced by Mrs Malını Ganesh 


learned counsel for the petitioners, ın the follow- 
ing manner, Entry 20)n List III now transferred to 
List III as Entry 17-B by the 42nd Amendment 
Act, 1976 speaks only about protectin of wild 
animals and birds Definition of wild animal” in 
Sec 2(36) speaks in an artificial definition by 
including any animal specified in Schedule I, 
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Schedule II, Schedule III, Schedule IV and Sched- 
ule V wherever found and further Sec 61 empow- 
ers the Government to add any entry to any of the 
Schedules Hence the provisions of the Act can be 
' used ın discriminately not only to protect wild 
animals, but also non-wild animals by bringing 
them within its ambit As a proposition, it 1s well- 
settled that the possibility of abuse or misuse of 
powers so as to exceed their ambit conferred by 
law is no ground for ınvalıdatıng the law itself If 
there is an allegation of abuse or misuse of such a 
power 1n specific instances, that could be the 
subject-matter of scrutiny and testing an individ- , 
ual cases A cogent and a meaningful reading of 
the Act does point out that 1t cannot be taken to 
have conferred a power upon the Authority, to 
include any animal other than a wild animal, within 
the ambit of the Act The Act has indicated the 
policy, which inspired it and even though it has not 
by itself made a complete and precise classifica- 
tion ofthe subject matter and leaves the selective 
process and the extension of its provisions to 
` [individual objects to be done by the Executive 
Authority in future, there is sufficient guidance 
for the said Authority to act. The Act as such 
cannotbestruck downas lacking in guidelines and 
ın that context as wanting in legislative compe- 
tency as there is a possibility of providing for 
protection of non-wild animals also As we indi- 
cated earlier, 1f a particular exercise of power is 
complained of as abuse or misuse or travelling 
beyond the scope of the Act, that will have a 
testing if occasion therefor arises After all, Sec.2(36) 
speaks about any animal found wild in nature We 
are not called upon in the present cases to adjudi- 
cate as to the meaning of any animal found wild in 
nature Theories and counter-theories are pos- 
sıbleand knowledgeable men in this field will have 


to express their opinion and we do not propose to _ 


enter into thatarena, since the point does notarise 
directly for our consideration 

15. The other argument that there 1s an excessive 
delegation of legislative power when Sec.61 
empowers the Government to add any animal to 
any of the schedules 1s also not a tenable one. 
What ıs contended is that the power is not quali- 
fied or canalised by any limitation like “add any 
animal found wild in nature” Sec 611s found only 
in the Act The Actis intended only for the protec- 
tion of the wild animals There need not be a 
visualisation or a presumption that an animal not 
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found wild in nature according to the expertise 
made available to the Authority 1s likely to be 
included in the Schedules This again comes within 
the rule that the possibility of misuse or abuse of 
or travelling beyond the powers conferred is not a 
ground for frowning upon the very Act itself as 
invalid Specific complaints, when contingencies 
therefor arise, can be tested, We have touched the 
last two aspects of the arguments put forth by the 
learned counsel for the petitioners for the sake of 
completion, though the respondents have expressed 
their own reservation for these aspects being 
advanced at the stage of the hearing of the writ 
petitions, when they have no sufficient opportu- 
nity to disclose the requisite materials and make 
the necessary submissions to counteract these lines 
of thinking We did not hear any independent 
attack on the Rules Most likely by urging the . 
points, which according to the learned counsel for 
the petitioners would prove to be mfirmities, making 
the very provisions of the Act as a whole invalid, 
they wanted this Court to strrke down the Rules 
also The provisions of the Act could survive free 
from the scathe of the attack put forth by the 
learned counsel for the petitioners 

16. The result of our analysis of the submissions of 
the learned counsel for the petitioners and the 
learned counsel for the respondents, 1s that these 
writ petitions deserve dismissal and we dismiss 
them We make no order as to costs 
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Arbitration Act (X of 1940), Secs 5, 8 and 20 - 
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I] M/s Kayes Construction v Union of India (Lakshmanan, J ) 


The plaıntıff entered into an agreement with the 
Southern Railways for carrying out certain con- 
struction work There was a clause ın the agree- 
ment for arbitration to settle disputes between the 
parties There was also a general condition ın the 
contract that the disputes should not be referred 
to any third party or private arbitrators Disputes 
arose and finally on a petition by the plaintiff, the 
railways agreed to appoint two arbıtrators The 
plaintiff contended that as the railways were preju- 
diced against him, the disputes should be referred 
to third party or private arbitrators A 

Held - There ıs no allegation against the named 
arbitratorseither against their honesty or capacity 
or mala fide or interest ın the subject matter or 
reasonable apprehension of bias There is no 
material placed to come to the conclusion that 
reasonable apprehension had been made out 
on cogent materials No ground for the alleged 
apprehension was ever 1ndicated in the pleadings 

In the circumstances, no ground for changing the 
arbitrator against the terms of the contract has 
been made out and hence the plaintiff (contrac- 
tor) has to necessarily failin thissuit /Para 13] 
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The Court delivered the following 
JUDGMENT.- O P No 21 of 1989 filed by the 
plaintiff under Sec 20 of the Indian Arbitration 
Act on the file of Sub-court, Madurai was 
transferred to the file of this Court for trial and 
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determinationas per order dated 3 8 1990 madein 
Application No 2228 of 1990 

2. The plaintiff is an. Engineering Contractor 
undertaking civil works ın Railways The respon- 
dent railway administration called for limited tenders 
ın their letter dated 5 11 1987 for the work of 
*Madras-Gudur Section Bridge No 237 at Km.122/ 
11, 113/12 proposed Reconstruction of Down Line 
in Newalignment with 20x12 19m 1x9 98m and 
1 x 739 m. girders” The plaintiff ıs one of the 
contractors submitted his tender on 30 11 1987 as 
per the tender conditions, which was finally 
accepted by the defendant by their letter dated 
2911988 in No W/148/V/M/222 The plainuff 
accepted the contract as desired by the respon- 
dent The plaintiff again accepted the award of 
tender as per letter dated 12 4 1988 sent by the 
railway administration. The agreement bearing 
No 4/CE/88, dated 10 6 1988 was executed by the 
plaintiff and the defendant. According to the plain- 
uff he was always diligent and was doing the work: 
andthatin the course of the work he found that the 
soil conditions were quite different and were not 
anticipated The bore chart given along with the 
tender did not indicate the presence of pebbles 
or mica The variations in the soil conditions 
resulted in disproportionate consumption of con- 


sumables like wire ropes, diesel and other times ^ 


which costed abnormal wear and tear of the winches, 
engines and high rate of labour was also necessi- 
tated The plaintiff was also asked to purchase 
MS plates which rate had increased abnormally 
more than 22% The plaintiff found that the work 
could not be done as per the tender and hence he 
wrote a letter to the Chief Engineer, Southern 
Railways Madras on 15 11 1988 to take notice of 
these things and allow extra rates The plaintiff 
made several representations to the respondent 
but they did not settle the matter and that the 
plaintiff by his letter dated 16 2 1989 requested 
the railway administration to appoint a pre-arbi- 
tration committee in accordance with the depart- 
mental circular As a result of the impracticable 
nature of the work and the attitude of the railway 
administration the progress of the work was 
affected and the plaintiff was put to heavy loss 

Since the attitude of the railway administration 
was such that they were not going to appoint a pre 
arbitration committee or appoint an arbitrator as 
per the terms of the agreement dated 10 6 1988, it 
has become necessary for the plaintiff to approach 


- 
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the court to compel the defendant to file the 
agreement in this Court and also for the appoint- 
mentofan arbitrator tosettle the disputes between 
the parties The plaintiff has also reserved his 
right to file his claim as and when the arbitrator 1s 
appointed The plaintiff therefore prayed 
1. to direct the defendant to file the agreement 
entered into between them 
2 since the defendant has not appointed a pre- 
arbitration committee or an arbitrator, to 
appoint an arbitrator by this Court to settle the 
disputes and pass an award, and 
p 3. for costs - 

The plainuffas stated above filed the O.P.No 21 0f 
1989 on the file of the Principal Subordinate Judge 
of Madurai which was later transferred to this 
Court as per the order in A.No.2228 of 1990 and 
re-numbered as C S No 970 of 1990 (A A ) 

3. The defendant railway administration filed their 


counter affidavit According to the department, 


the plaintiff failed to carry out the terms of the 
contract and there was a considerable delay 1n the 
execution of the work The plaintiff began to give 
lame excuses for the delay on some untenable 
pretext and heeven removed from the work siteall 
the ınstallatıons of machineries for which he had 
‘received payments of Rs 4 lakhs, without the 
knowledge and concurrence of the railway 
administration and even refused to extend the 
currency of the bank guarantee, thereby clearly 
indicating that he had abandoned the contractand 
hewas reluctant to complete the work. Becauseof 
the plaintiff abandoned the work and réfused to 
complete the contract, notices were issued on 
35 1989 followed up by another letter dated 9 5 1989 
Only at that Juncture, the plaintiff filed the pres- 
ent proceedings 1n O P No 21 of 1989 on the fileof 
the Sub-Court, Madurai The O P. was filed in the 
principal Sub-Court, Madurai on 2541989 
before termination and during the currency of the 
agreement Before termination and during the 
currency of the agreement, the plaintiff sent a 
letter on 16 2 1989 addressing to the defendant 
setting out the reasons for not doing the work and 
requesting the administration to appoint pre-arbi- 
tration committee to examine the matters of dıs- 
putes and settle them so as to enable the plaintiff 
to complete the work The letter was produced 
before this Court which would clearly show that 
the plainuff wanted only a pre-arbitration commit- 
tee andnot anaibinator He had noteven asked for 
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any escalation charges in the said communication 
Since there is no 1mprovement ın the work, the 
railway administration have duly terminated the 
contract by giving notice sent on 3.5 1989. The 
details of several other proceedings initiated by 
the plaintiff have also been given in the counter 
statement Thus, according to the railways, the 
plaintiff had been harassing and gave pinpricks to 
the railway administration by filing a number of 
litigation one after the other and risk tenders were 
called for giving the plaintiff also a chance in the 
risk tender and ultimately the balance of the work ' 
was awarded to the new contractor, M/s Sarva 
Mangala Constructions According to the rail- 
ways, the plaintiff has not made any proper appli- 
cation for appointment of an arbitrator under the 
relevant clauses of the general conditions of con- 
tract and his request was only for appointment of 
a pre-arbitrátion committee that too during the 
currency of the contract and that the plaintiff had 
also not chosen to approach the administration 
with any requisition requesting for appointment 
for an arbitrator and that the only request that 1s 
subsisting in this proceedings dates backs to April, 
1989 before the termination of the contract - 
However, it isstated that the Railway Administra- 
tion are ready to refer the matter to arbitration 
provided the plaintiff presents a proper applica- 
uon to the railway administration ın this behalf 
ınvokıng the arbitration clause and once the same 
1s done, the railway administration 1s ready and 
willing to consider the said request and go in for 
arbitration However it i$ stated that the railway 
administration 15 not willing to refer the matter to 
any third party or private arbitrators since the 
parties are bound by the terms of the contract and 
relevant clauses mentioned ın the general condi- 
tions of the contract and at best the plaintiff can 
call upon the railway administration to appoint 
two arbitrators as envisaged under Clauses 63 and 
64 of the general conditions of the contract 

4. I have heard Mr R Krishnaswamy on behalf of 
theplaıntıffand Mr V R Gopalanon behalfof the 
railway.administrauon. However, Mr V R Gopalan 
has agreed to treat the application already filed by 
the plaintiff as an dpplication for referring the 
matter to arbitration and willing to refer the matter 
to arbitration as per the terms of the contract and ~ 
the relevant clauses mentioned ın the general 
condition of the contract and not to any third party 
or private arbitrators Mr R Krishnaswamy at the 
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time of hearingsubmitted that the railway admini- 

* strationis very much prejudiced against the plain- 
tiff and that 1t is a fit case for referring the matter 
to any third party or private arbitrators, in view of 
the bias attitude on the part of the railway admını- 
stration against the plaintiff and in view of the 

! various legal proceedings filed on the file of this 
Court and also before other courts 
5. Mr Krishnaswamy stated that the arbitrator 
being a quasi-judicial tribunal some circumstances 
which exist may tend to create a bias in his mind, 
he should not act as an arbitrator in the matter 
concerned and the bias in the arbitrator may be a 
personal bias or a bias arising from his situation 
with reference to the parties or the subject matter 
of the dispute before hım A reasonable appre- 
hension has arisen ın the minds ofthe plainuffthat 
he is not likely to get justice at the hands of the 
departmental arbitrator, even though he has agreed 
for appointing such departmental men as arbitra- 
tors. According to Mr Krishnaswamy that the mind 
ofan arbitrator must always be impartial and pure 
and the moment one feels that the arbitrator is 
likely to be vitiated by personal considerations, he 
ceases to be qualified to act as such «According to 
the clause ın the present agreement, the depart- 
ment shall nominate two arbitrators as envisaged 
under Clauses 63 and 64 of the general conditions 
of the contract. In any case, the arbitrator being a 
Government or Departmental Officer always looks 


to the Government or Department for his future , 


career prospects and this brings in an unconscious 
„element of self-interest mto action One canriót 
ignore the supreme reality of human nature Such 
an officer will tend to support the decision either 
given by himself or given by his organisation 
The maxim that “no mans to be ajudgein his own 
cause” extends to cases where he may have pre- 
judged the issue or in which he ts interested This 
maxim should be held sacred by all. Thus, accord-* 
ing to Mr Krishnaswamy, such an arbitrator envis- 
aged under Clauses 63 and 64 disqualifies himself 
to sit as an arbitrator Mr Krishnaswamy cited 
Andhra Pradesh State Road Transport Corporation 
v Satya Narayan Transport, A I R 1965 S C 1303, 
where the Supreme Court has observed that 1s 1S 
not necessary for a contractor to establish the 
existence of an actual bias ın the arbitrdtor and it 
is enough if by virtue of his situation with the 
subject matter or with the Government the 
anference of a bias or the probability of a bias ıs 


established to vitiate his qualification to act as 
arbitrator He also cited Amarchand vy Ambica 
Jute Mills, AI R. 1966 S C 1036 (1963)2 S C.R 
963, where the Supreme Court observed, 
“Itis true that on an application under Sec.5, it 
1s not necessary to show that the arbitrator s in 
fact biased and ıt is enough to show that there 
i$ a reasonable ground for apprehension that _ 
the arbitrator will be biased ” 
6. Mr.Krishnaswamy further submitted that the 
arbitration agreement 1s no free consent of the 
arbitrator and being a term 1n the standard con- 
tract form is almost imposed upon him. Secondly, 
the basic essence of arbitral adjudication is to 
secure fair and impartial decision on a dispute 
between the partes but if a party disputant 
expresses reasonable apprehension of not being 
able to secure such a fair and impartial adjudica- 
tionat the hands ofanarbitrator, the Court should 
always relieve him ofsuch an onerous responsibil- 
ity 
7.In this connection, Mr Krishnaswamy cited the 
Supreme Court decision in U P Co-operative Fed- 
eration v Sunder Brothers, ALR 1967 S.C 249. 
1966 S C R. (Supp ) 215, where the Supreme Court 
has ruled as follows 
“The strict principle of sanctity of contract 1s 
subject to the discretion of the court, for there 
must be read with every such agreement an 
implied term or condition that ıt would be 
enforceable only 1f the Court having due 
regard to the other surrounding circumstances 
thinks fit in its discretion to enforce it It is 
obvious that a party may be released from the 
bargain 1fhecan show that theselected arbitra- 
tor is likely to show bias or by sufficient reason 
to suspect that he will not act fairly .” 
Mr Krishnaswamy has also cited the following 
decisions reported in Swaran Singh v. Union of 
India, ALR. 1982 Del. 103, D Gobindram v>Shamjı 
K & Company, AIR 1961 SC 1285, Jıwnanı 
Engineering Works v Union of India, A I R. 1978 
Cal 228 and Vibınbhaı v. G.M Western Railway, 
AIR 1984 Gu 41. 
8. Of course, the above critical appraisal of 
Mr Krishnaswamy on sorae aspects of the arbitra- 
tion clause highlights some of its bad features 
There is also no doubt that the arbitration clauses 
1n some of the Central Government Department 
are one sided and ıs heavily rated against the 
contractors But, at the same time, there are cases 
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and cases that the courts 1n fact have come to the 
rescue of the weaker party timeand again Thus, it 
was open to the contractors to come to this Court 
to have these bad features struck down This is by 
the way 
9. It ıs now to be seen whether the contractor/ 
plaintiff 1n this case has established the existence 
of an actual bias ın the arbitrator and that the 
plaintiff herein has further established that the 
nominated arbitrator ın the matter in question 1s 
likely to show bias against him bysufficient reasons 
to suspect that he will not act fairly It has also to 
be seen whesi er there is any pleadings ın the 
present plaint to the said effect 
10. I have been taken through the entire pleadings 
and also the notice dated 162 1989 proceeded 
before the filing of O P No 21 of 1989 before the 
Principal Sub-Court, Madurai In the concluding 
portion of the letter dated 16 2 1989, the plaintiff 
has only requested the General Manager to appoint 
a Pre-Arbitration Committee to examine the matters 
mentioned in the said letter and settle them so as 
to enable them to complete the work without any 
further loss of time No prayer to appoint an 
arbitrator was ever asked for, prior to the filing of 
the O P No 21 of 1989 in the lower court That 
apart, the request was made only during the cur- 
rency ofthe agreement No allegations have been 
made regarding the bias against the officers ofthe 
railway administration Top oft, the plaintiff has 
not challenged the Clauses 63 and 64 of the gen- 
eral conditions of the contract The O P was filed 
before the lower court before the termination of 
contract, but during the currency of theagreement 
on 25 4 1989 The prayer ın the OP. is to direct 
the railway administration to file the agreement 
entered into between the parties in court and to 
appoint an arbitrator by this Court to settle the 
disputes and pass an award since the railway 
administration has not appointed a Pre Arbitra- 
tion Committee or an arbitrator As stated above, 
the notice preceded before the filing of the O P 
dated 16 2 1989 refers only to a Pre Arbitration 
Committee But, the prayer in the present O P. 1s 
contrary to the request made in the letter dated 
16 2 1989 and this Court is expected to decide the 
point raised ın this petition O P 21 of 1989 Even 
though the plaintiff has not chosen to say anything 
against the railway administration, arguments were 
advanced regarding bias at the time of hearing 
The reason given by Mr R Krishnaswamy is that 
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the railway administration ıs biased against the 
plaintiff since the plaintiff has initiated several 
proceedings against the railway administration 
This cannot at all be accepted as a ground for 
apprehension of any bias in the arbitrator No 
sufficient reason to establish that the arbitrator 
will not act fairly has been adduced in this pro- 
ceedings In the absence of any pleadings to the 
said effect, 1t will not lie in the mouth of the 
plaintiff to allege bias against the railway admini- 
stration Hence, I reject the contention put for- 
ward by Mr R Krishnaswamy, the learned counsel 
for the plaintiff on this aspect. Hence the judg- 
ments cited by Mr R Krishnaswamy are also not 
applicable to the facts of this case and are distin- 
guishable 
11. Mr V R Gopalan, the learned counsel for the 
defendant administration submitted that the plain- 
tıffhas not filed any re-joinder to the counter filed 
by the railway administration alleging bias, atleast 
in the rejoinder He cited C V Krishna v. State, 
(1976)2 ML I 401 ATR 1977 Mad 30, in sup- 
port of his contention that the parties to the 
contract are bound by the terms of the contract 
and to refer the disputes arising under it to an 
arbitrator or arbitrators specified or named by 
them and that such an agreement is to be given 
effectto Hestrongly relied on the Division Bench 
Judgment of our High Court in the above case in 
which this Court held 
“If the parties to a contract voluntarily ıncor- 
porated as one of its terms a clause which 
obliges one or the other of them to refer the 
disputes, arising under it, to an arbitrator Speci- 
fied or named by them, then the mandate 
imposed upon themselves by the parties is 
< Inescapable and has to be given effect to To 
this general principle there 1s an exception If 
1t ıs proved that the person named or specified 
as the arbitrator under the contract, 15 biased 
towards one of the parties or the arbitrator 
overtly and covertly 1nvolved himself in the 
subject-matter of the contract from the time of 
« Its inception and during the course of its work- 
Ing so as to give an impression to a reasonable 
person that a reference to him of the disputes 
that have arisen between the partjes in relation 
to the contract would be futile and in the 
ultimate analysis would not be a means to 
secure justice to the complaining party, then 
the parties could come to court to seek for the 
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appointment of an arbitrator other than the 
named arbitrator before whom the differences 
between them could be laid for final adjudica- 
tion” 
Mr V R Gopalan also cited M/s Ama Corpora- 
tion, Madras v Food Corporation of India, AIR 
1981 Mad 121 (D B), judgment of the Division 
Bench of our High Court consistmg of Ramanujam 
and Sengottuvelan, JJ , where it has been held 
“Where the parties to a contract had agreed to 
adopt a particular machinery préscribed in the 
arbitration agreement for the appointment of 
anarbitrator to resolve their disputes and had 
specifically agreed that 1f for any reason such 
an arbitration was not possible the matter 
would not be referred to any arbitration at all, 
the appointment of an arbitrator contrary to 
the terms of the arbitration by the trial court of 
ı Itsown choice was not sustainable, when it was 
not a case ofthe party seeking arbitration that 
the arbitration as contemplated by the parties 
under the-arbitration. agreement was not 
feasible at all” 
The learned counsel for the defendant admini- 
stration further cited Union of India v- Prafulla 
Kumar, AJ R 1979S C 1457 (1979)3 S C.C 631 
The Supreme Court in the above judgment stated 
that 1t 15 desirable that the court should consider 
the feasibility of appoıntıng an arbitrator accord- 
ing to the terms of the contract, Mr V R Gopalan 
next cited J S Sood v Saawan Kumar, AI R 1983 
Del 273 (DB) In that case, the parties have 
, agreed to appoint a sole arbitrator who was the 
appellant's employee and it was with this know- 
ledge, the respondent entered into an agreement 
Disputes having arisen between the parties, the 
appellant filed an application under Sec 20 for 
appointment of the named person as sole arbitra- 
tor Therespondent opposed the reference on the 
ground, inter alia, that the named arbitrator who 
was the employee may be biased or interested 
There was no specific allegation of bias or partial- 
ity, nor was there any satisfactory reason put for- 
ward to go back upon the agreement The Division 
Bench of the Delhi High Court held that the mere 


fact that the named arbitrator was the appellant’s , 


employee would not furnish sufficient cause for 
refusing the reference The Court further held 
that itis not sufficient for a party to merely say that 
the arbitrator may not act fairly for the reason 
which he was fully aware of at the time of signing 
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the agreement The Delhi High Court also 
Observed that, ] 
“It may be too far-reaching and sweeping a 
conclusion to hold that an order of reference 
should be declined merely because the named 
arbitrator hassome connection with one of the 
parties Such a proposition may render illegal 
a vast array of arbitration matters where 
invariably an arbitrator is agreed upon who 15 
connected with one of the parties, who may 
even, 1n a broad sense, be in a dominating 
position so as to be able to dictate the terms of 
the agreement” 
12. The above judgment of the Delhi High Court 
1s directly ın point as that of our present case It is 
useful to refer a very recent decision of the 
Supreme Court reported in Secretary to Govern- 
ment Transport Department v Munuswamy 
Mudalıar, 1988 S C C 651, which is directly on the 
point The appeal was filed before the Supreme 
Court out of an order of our High Court dated 
2191984 Theappellant before the Supreme Court 
was the Secretary to the Government, Transport 
Department, Madras and the respondent 1s the 
Managing Partner of M/s National Company, which 
was the successful tenderer of the work of con- 
struction of a bridge across the river Coovum at 
Koyambedu within the corporation limit of the 
city of Madras and tlie respondent firm failed and 
neglected even to commence the job Consequently 
the contract in favour of the said firm was deter- 
mined absolutely at their cost and rısk The 
respondent filed a suit ın the City Civil Court, 
Madras being OS No 3996 of 1982 claiming 
damages alleged to have been caused as a result of 
such determination of the said contract and for 
refund of earnest money deposit etc. In view of 
the arbitration clause ın the agreement between ` 
parties, the appellant State filed a petitioner for 
referring the dispute to arbitrator The City Civil 
Court, Madras, accepting the prayer, passed 
orders directing both the parties to refer the dis- 
pute to the arbitrator and stayed the suit As pera 
the orders of the City Civil Court, the respondent 
filed claim petition before the arbitrator namely 
the Superintending Engineer (Highways and 
Rural Works), Trichi, being the second respon- 
dent herein During the pendency of the claim 
before the said arbitrator, the respondent con- 
tractor filed another application seeking to change 
the arbitrator on the ground that the arbitrator 
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being the employee of the State Government, an 
Engineer from any sector other than the sector of 
Tamil Nadu or a retired engineer of the State 
Government might beappointed as an arbitrator 

The learned Judge passed ordei sought to revoke 
theauthority ofthe named arbitrator Intheorder 
_ the learned Judge, City Civil Court, stated that the 
Chief Engineer of the circle concerned was in 
favour of the cancellation of the contract ın ques- 
tion and the contract entrusted to the petitioner 


came to be terminated and the construction was. 


sought to be entrusted at the risk and cost of the 
petitioner on the advice of the proposal of the 
Chief Engineer The learned Judge of the City 
Cıvıl Court came to the conclusion that there 
could be legitimately a bias 1n the mind of the 
arbitrator who was the Superintending Engineer 
against the appellant before the Supreme Court 
The Madras High Court also did not examine this 
aspect and dismissed the appeal ın linune Hence 
the appeal to the Supreme Court The Supreme 
Court whileallowing the appeal filed by the Secre- 
tary to Government, Department of "Transport 
Observed 
. “When the parties entered into the contract, 
the parties knew the terms of thc contract. 
including the arbitration clause The parties” 
knew the scheme and the fact that the Chief 
Engineer is superior and the Superintending 
Engineer 1s subordinate to the Chief Engineer 
of the particular circle Inspite of that the 
parties agreed and entered into arbitration 
and indeed submitted to the jurisdiction of the 
Superintending Engineer at that time to begin 
with, who, however, could not complete the 
arbitration because he was transferred and 
succeeded by a successor In those circum- 
stances on the facts stated no bias can reasona- 
bly be apprehended and made a ground for 
removal of a named arbitrator In our opinion 
this cannot be, at all, a good or valid legal 
ground Unless there is allegation against the 
named arbitrator either against his honesty or 
capacity or mala fide or interest 1n the subject 
matter or reasonable apprehension of the 
bias, a named and agreed arbitrator cannot 
and should not be removed in exercise of a 
discretion vested in the court under Sec 5 ot 
the Act 
Reasonable apprehension of bias in the 
mind of a reasonable man can be a ground for 
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removal of the arbitrator A predisposition to 
decide for or against one party, without proper 
regard to the true merits of the dispute 1s bias 
There must be reasonable apprehension of 
that predisposition The reasonable apprehen- 
Sion must be based on cogent materials ” 
The Supreme Court in the above judgment also 
has referred to tife decision reported in Interha- 
tional Authority of India v KD Balı, (1988)2 8 C C. 
360, and held that, 
“There must be a reasonable evidence to sat- 
isfy that there was a real likelihood of “bias 
Vague suspicions of whimsical, capricious and 
unreasonable people should not be made the 
standard toregular normal humanconduct In 
this country 1n numerous contracts with the 
Government clauses requiring the Superin- 
tending Engineer or some official of the Gov- 
ernment to be the arbitrator are there It can- 
notbe said that the Superintending Engineer, 
as such, cannot be entrusted with the work of 
arbitration and that an apprehension, simplic- 
iter in the mind of the contractor without any 
tangible ground, would be a justification for 
removal No other ground for the alleged 
apprehension was indicated ın the pleadings 
before the learned Judge or the decision of the 
learned Judge There was, 1n our opinion, no 
ground for removal of the arbitrator Mere 
1magination of a ground cannot be an excuse 
- for apprehending bias in the mind of the 
chosen arbitrator " 
13. As observed by me in the paragraphs above ın | 
this judgment, there 1s no allegation against the 
named arbitrators either against their honesty or 
capacity or mala fide or interest ın the subject 
matter or reasonable apprehension of the bias. 
There is no material placed before this Court to 


_come to the conclusion that the reasonable appre- 


hension has been made out on cogent niaterials 
No ground for the alleged apprehension was ever 
indicated ın the pleadings ın OP No 21 of '989 
(CS No 970 of 1990 A A) In my opinion, no 
ground for changing the arbitrator against the 
terms of the cöntract has been made out and 
hence, the plaintiff/contractor has to necessarily 
fail in this suit. 

14. However, as agreed to by Mr V R Gopalan, 
the learned counsel for the defendant at the tıme 
of hearing, the railway administration will refer 
thedisputeunder theterms ofthe contractand the 
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relevant clause mentioned ın the general condi- 
-tions of the contract to appoint two arbitrators to 
resolve the disputes and ditferences that has arisen 
between the parties The parties are at liberty to 
file their claim and counter claims and proceed 
with the arbitration proceedings under the terms 
of the contract 
15. Before concluding, I deem it necessary to 
observe the following It 1s hardly necessary to 
emphasise that the ultimate rule of natural justice 
that a person trying a case, though in a quasi- 
judicial proceedings should not suffer from a 
personal bias This ıs the ultimate rule of natural 
Justice that a person who tries a case should be 
able to deal with the matter before him objec- 
tively, fairly and impartially It is not necessary for 
~ this Court to say or direct the arbitrators to adju- 
dicate between the parties to the proceedings, 
they must come to adjudication with their inde- 
pendent mind without any inclination or bias 
towards one side or the other in dispute Hence, I 
direct the two arbitrators to be nominated, to 
dispose of the matter in question without being 
influenced by any of the proceedings initiated by 
the plaintiff against the railway administration or 
without being influenced by any other extraneous 
consideration and dispose of the matter on merits 
and in accordance with law Since the matter 1s 
being dgitated in various forums and that the 
matter in question was of the year 1988, the rail- 
way administration will immediately appoint two 
arbıtrators as contemplated under the provisions 
sof the general conditions of the contract and the 
entire matter shall be disposed of on ments by the 
two arburators within four months fiom the date of 
entering upon the a bin ation reference. The railway 
admınısnanon will nominate the two aibinators 
within 4 weeks from the date of this order Taking 
into consideration of the circumstances, of the 
case, I say no costs 
Bs 
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Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


* 


Present:- Arumugham, J 


CS No 219 of 1982 19th February, 1991 
Union Bank of India, Ennorc Branch, represented 
by its Branch Manager . Plaintiff 
v 

S.Paval and others Defendants 


(A) Transfer of Property Act (IV of 1882), Sec 58(f) 
-Memorandum of deposit by title deeds pertainingto 
property hypothecated - If compulsorily registrable 
under Sec 17 of the Registration Act *7 
(B) Registration Act (XVI of 1908), Sec 17 
'The memorandum of deposit of title deeds per- 
taining to theproperty hypothecated by the defen- 
dants2 to 4on 17 1 1977 by way ofsecurity for the 
due repayment of the suit loan obtained by the 
first defendant, though it 15 not a registered one, 
reflects the acknowledgment of the receipt of the 
deposit of the title deeds of defendants 3 and 4 
under the cover of Exs P-3 and P-4 by the plaıntıff 
bank and coufiter-signed by defendants 2 io 4 
Considering the rationale of the case law held 1n 
Obla Sundarachanar v Narayana Ayyar, IL R 
1931 Mad 257 (P C ), The United Bank of India 
Lid. v Mís Lecharam Sona Ram and Company, 
(1965)2 S CJ 91, LAN N.Alagappan y Kalyanasun- 
daram yer, I L R. 1977 Mad. 178 and HG Nanjappa 
v MFC Industries (P) Ltd, 100 LW 5, to the 
facts of the present case, and since Ex P-1 was 
executed in 17.1 1977 acknowledging the deposit 
of title deeds made prior to for the loan to be 
availed of by the first defendant on 20 1 1971, it 
cannot be held that this memorandum Ex P-1 
signed by defendants 2 to 4 cannot be construed as 
an integral part of the transaction of mortgage or 
intended to create an interest in the subject-mat- 
ter of the mortgage Therefore in the context of 
the well-settled proposition of law and having 
considered the contents of Ex P-1 with reference 
to Exs P-2 to P-4, the court is inclined to hold that 
Ex P-1 the memorandum which acknowledges 
depositof itle deeds by defendants 2 to 4does not 
require any registration as contemplated by law 
[Paras 32 and 36] 
Cases referred to:- 
Obla Sundaiachanar v Narayana Ayyar, IL R 
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1931 Mad. 257 (P C ), The United Bank of India 
Ltd v Mis Lekharam Sona Ram and Company, 
(1965)2 S CJ 91, L.AR.H.Alagappan v Kalyanasun- 
daram Iyer, I L R 1977 Mad. 178, H G Nonjappa» 
APC Industries (P) Ltd, 100LW 5 

R Subramanıan, for Plaintiff 

KN Thambı, for Defendants < 
The Court delivered the following 
JUDGMENT - Thesuitis for recovery ofasum of 
Rs 1,01,697 25 with future interest at 1566 per 
annum against the first defendant, for a mortgage 
decree against the defendants 2 to 4 for the said 
amount and fona personal decree against the 
defendants 2 to 4 for the said amount with subse- 
quent interest and costs 

2. The substance of the plaintff's case as gathered 
from the plaint is as follows 

The plaintiff ıs a Bank constituted under Central 
Act 5 of 1970, having its head office at Bombay 
with the several branches throughout the country 
and among which, a branch at Ennore, Saidapet 
Taluk, Chengalpattu District, 15 being represented 
by its Principal Officer and Manager. The first 
defendant being the fisherman, approached the 
plaintiff for the grant of loan under the finance 
programme to his business in fishing, particularly 
for purchasing a fishing boat and that for the said 
loan, the defendants 2 to 4 who were also doing the 
same business, undertook to repay the loan to be 
granted to the first defendant and that thereby, 
they deposited title deeds on 17 1 1977 of their 
property situate in Door No 80, Albert Colony, 
Royapuram, Madras, with the intention of creat- 
ing a security over the said property for the loan to 
be advanced to the first defendant Accordingly a 
sum of Rs 58,000 was granted to the first defen- 
dant by the plaintiff bank by way of loan on 20 1 1977 
and that for which, the first defendant executed a 
promissory note for the abovesaid amount on 
2011977 and that the defendants 2 to 4 also 
executed a Letter of Continuing Guarantee, making 
themselves liable for the loan to be advanced to 
the first defendant on thesamedate Thus, all the 
defendants agreed to repay the said Joan amount 
with interest at 15% per annum 

3. It was further agreed that the suit loan should be 
repaid in 48 monthly instalments commenang 
from April, 1977 With the loans secured, the first 
defendant purchased a Fishing Boat by name, 
STB James-I and the said boat was used for his 
business of fishing 1n the sea Accordingly, on 


~ 


The Madras Law Journal Reports 


[1992 


13 5 1977 the first defendant paid a sum of Rs 1,000 
and on 25 5 1977, another sum of Rs 1,000 was 
paidbyhim Again on 12 7.1977, he has paid a sum 
of Rs 2,000 to the plaintiff bank towards the sult 
loan and thus in all, he has paid a total amount of 
Rs 4,000 only and that thereafter, no amount was 
paid by the first defendant towards the suit loan by 
the first defendant or the other defendants ^ ' 

4. As per the rules and regulations, the fishing 
boat, purchased by the first defendant, was 
insured with the United India Insurance Com- 
pany, Madras, against the accident risks and that 
subsequently, it was alleged that the said boat was 
capsized into the sea and was lost on 8 8.1978 by 
the first defendant. Consequently, the plaintiff 
issued several notices to the defendants, calling 


upon them to discharge the loan and that in such. 


course, the first defendant set up untenable and 
vexatious pleas and that the defendants had not 
discharged thesuitloan As per theaccounts ofthe 
Ioan in the plaintiff's records, as on 17 12 1979, 
after deducting the. payments made by the first 
defendant, a sum of Rs 67,008 50 was found due 
and that the first defendant had acknowledged the 
said amount by executing a promissory note for 
the said amount ın favour of the plaintiff, on 
17121979 Despite repeated demands, the 
defendants had failed to discharge the suit 
joan Since the defendants 2 to 4 had created a 
security of mortgage for the repayment of the 
suit loan by depositing their utle deeds over 
their property and since they had not paid the 


same as agreed to pay the same with interest, all | 


the defendants are liable to pay the suit claim with ' 


the interest which comes to Rs 1,01,697.25 upto 
30 11 1981 and the plaintiff ıs entitled to collect 
the said amount ` 

5. The plaintiff has caused a search ın the Office 
of the Registrar of Assurances regarding the 
hypothecated property and came to know that 
there were no other encumbrances than the one 
mentioned in the suit. Since the promissory note 
was executed by the first defendant on 17 12 1979, 

for the suit principal amount, the suit claim against 
the first defendant has not been barred by Law of 
Limitation and the claim against the defendants 2 
to 4on the basis of the equitable mortgage created 
on 17.1 1977 ıs also within the time 

6. On the abovesaid pleadings, the plaintiff prays 
for a personal decree against the first defendant 
for the suit claim and for a mortgage decree against 
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the defendants 2 to 4 with future interest and 
costs . 

7. The first defendant resisted the claim of the 
plaintiff by filing a separate written statement on 
his behalf, on the following marn contentions 
This defendant mer aha contends that the several 
averments made in the plaint are not true, but 
admits that he had approached the plaintiff bank 
for the grant of loan for the purpose of his fishing 
business but denied the undertaking given by the 
defendants 2 to 3 as well as the deposit of title 
deeds by them on 17 1 1977 over their property 
bearing Door No 80, Albert Colony, Royapuram, 
Madras, with the intention of creating security 


and mortgage over the suit property for the suit | 


loan given to the first defendant by the plainuff 
and that the defendants 2 and 3 never had any_ 
intention whatsoever to create any equitable 
mortgage 1n respect of the suit property as a 
security for the repayment ofiheloan Tins defen- 
dant contends further that the defendants 2 and 3 
were also trying to get loan from the plaintiff at 
that time and that for the perusal of the title deeds, 
the defendants 2 and 3 left their title deeds with 
the plainuff for their legal opinion and that some- 
how or other, the said loan was not materialised 
and that since the defendants 2 and 3 were also 
approached the plaintiff at the same time when 
the first plaıntıff was transacting with the plainuff, 
the said position was taken advantage of by the 
plaıntıffto create the suit claim, that all the three 
defendants were meeting the plainuff and that 
subsequently, ıt appears that the plaintiff bank 
had utihsed that opportunity to create the suit 
claim on the basis of the ttle deeds as if the 
defendants 2 and 3 had deposited the same for the 
repayment of the loans secured by the first defen- 
dant and that the defendants 2 and 3 had no 
intention to create any equitable mortgage in 
favour of the plainuff at any time and that the 
defendants 2 and 3 did not get any monetary 
benefit and that there was no necessity for them to 
guarantee the plaintiff for any amount, if at all 
paid to the first defendant and that in the said 
circumstances, the defendants 2 and 3 are not 
liable to the suit claim and so it follows that the 
property belongs to the defendants 2 and 3 
cannot be the subject matter between the 
plaintiff and the first defendant and that as such, 
the defendants 2 and 3 had to be exonerated from 
the suit / 
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8. This defendant contends further that the plain- 
tiff taking advantage of the illiteracy of the defen- 
dants manoeuvr to get thesignature of this defen- 
dant in a number of blank printed forms stating 
that the signatures on these blank forms are only 
a mere formality and that except signing the 
papers when the loan was advanced to the first 
defendant, this defendant did not sign any other 
papers subsequently 

9. Thıs defendant adds further that he could not 
repay the suit loan in view of the fact that the 
output in the fishing business was not profitable 
and even so on 8 8 1978, the boat purchased by 
him was capsized and sank in the high seas and it 
was a total loss and that upon this factum, he 
approached the plaintiff with the request to assist 
hım or help him to take up the matter with the 
United India Fire and General Insurance Com- 
pany with whom the boat was insured and that 
sincethe plaintiff did not co-operate, he could not 
successfully 1nstitute the recovery proceedings 
against the Insurance Company which resulted 1n 
a suit filed by hım nforma pauperis He contends 
further that since the plaintiff though bound to 
co-operate tne first defendant in the process of 
getting the compensation from the Insurance Com- 
pany, but refused to do so, he is estopped from 
making the claim as against this defendant and 
other defendants 

10. This defendant denies the very allegation of 
executing a promissory note on 17 12 1979 and 
states further that he never acknowledged the 
demand for the suit claim on that date, that with 
the blank papers, the plaintiff who was ın posses- 
sion of the same, might have created the suit 
documents to suit his conveniences and that even 
otherwise, 1t was contended by this defendant that 
even accepting the promissory note dated 17 12 1979 
and that in view of the same, the defendants 2 and 
3 are not liable to pay the suit claim and that in 
view of the said promissory note, the liability of 
defendants 2 and 3 was absolved In another stroke, 
this defendant contends that the plainüff 1s not 
entitled to collect any interest which is compound 
m nature 

11. On the basis of the abovesaid pleas, the first 
defendant prays that the suit of the first deféndant 
should be dismissed 

12. The defendants 2 to 4 by fılıng a memo, have 
adopted the written statement filed by the first 
defendant to the above suit and they did not file 
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any separate written statement 
13. On the abovesaid pleadings, the followrug 
issues were settled for trial 

(1) Whether the guarantee by defendants? and 

3 has been discharged for the reasons nen- 

uoned in the written statement? 

(2) Whether the defendants 2 to 4 are not 

liable for the suit claim? 

(3) Whether the interest claimed 1s exorbitant 

as contended by the defendants? 

(4) To what relief, 1f any, 1s the plaintiff 

entitled? 
14. Thiru S Srinivasan was examined as P W 1 and 
gave evidence on behalf of the plaintiff and through 
whom Exs P-1 to P-29 were marked and that the 
same are the following 
15. Ex P-1, dated 17 1 1977 1s the memorandum of 
the deposit of title deeds executed by defendants 2 
to 4 in favour of Union Bank of India Ex P-2, 
dated 20 1 1977 1s the promissory note executed 
by the 1st defendant in favour of the Union Bank 
of India, Ex P-3, dated 28 4 1965 ıs the orginal 
registered settlement deed executed by one 
Raman Chettiar in favour of the defendants 3 and 
4 Ex P-4, dated 10 1 1977,7 1 1977 and 28 9 1973 
ıs the encumbrance certificate Ex P-5, dated 
20 1 1977 ıs the letter of continuing guarantee 
executed by the defendants 2 to 4 ın favour of the 
plaıntıff Ex P-6, dated 17 12 1979 ıs the promis- 
sory note executed by the Ist defendant ın favour 
of the plaintiff for a sum of Rs 67,008 10, Ex P-7, 
dated 24 8 1980 ıs the office copy of the legal 
notice sent by the first defendant to the plaintiff 
and others, Ex P-8, dated 1 10 1980 is the reply 
notice sent by the plaintiff's counsel to the counsel 
for the 1st defendant, Ex P-9, dated 11 10 1980 is 
the copy of the notice sent by the plaintiff's coun- 
sel to the first defendant, Ex P-10 1s the served 
© postal acknowledgment on the first defendant, 
ExP-11, dated 31 12 1980 ıs the copy of the regis- 
tered notice sent by the plaintiff's counsel to the 
defendants-1 to 4, Ex P-12 is the served acknowledg- 
ment on the défendant, Ex P-13 1s also the served 
postal acknowledgment on the 3rd defendant 
Ex P-15 is the unserved registered postal cover 
containing notice, sent to the 4th defendant herein 
by the plaıntıffs counsel, Ex P-16, dated 2 1 1981 
ıs the reply notice sent by the defendant's counsel 
through the plaintiffs counsel, Ex P-17, dated 
10 1 1981 is the registered rejoinder sent by the 
plaintiffs counsel to the defendant’s counsel, 
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Ex P-18 ıs the served postal acknowledgment 
received by the plaintiffs counsel, Ex P-19 1s the 
true copy of thestatement of account maintained 
by the plaıntıff for the first defendant detailing 
thesuitclarm, Ex P-20, dated 8 8 1977 is the letter 
sent by 1st defendant to the plaintiffs bank, 
Ex P-21, dated 88 1977 ıs the copy of letter 
addressed to the Regional Manager, Madras, by 
the plaintifffoank with enclosures of Insurance 
Policy and the copy of the letter addressed by the 
first defendant, Ex P-22, dated 8 8 197715 the copy 
of another letter sent by the plaintiff bank to the 
first defendant, Ex P-23, dated 8 8 1977 ıs the let- 
ter addressed by the plaintiff to the Development 
Officer, United India Fire and Insurance Com- 
pany, Ex P-24, dated 21 9 1977 1s a letter written 
by the Union Bank of India to the plaintiff, 
Ex P-25, dated 8 5 1978 ıs the letter addressed by 


« the United India Fire and General Insurance Com- 


pany Limited, Madras, to the first defendant herein 
with a copy to the plaintiff bank, Ex P-26, dated 
23 12 1978 1s the letter addressed to the first 
defendant by the Regional Office of the plaıntıff 
bank, ExP-27, dated 2071979 is the letter 
addressed by the plainuffto the Regional Officeof 
the plainuff bank, Ex P-28, dated 8 9 1980 1s the 
letter addressed by the plaintiff's Zonal Office to 
the plaintiff bank, and Ex P-29, dated 8 1 1981 1s 
the copy of the letter addressed by the plainuff 
bank to its counsel : : 
16. Though the first defendant who alone filed the 
written statement and resisted the claim of the 
plaintiff through the suit, the other defendants , 
have adopted the said written statement as that of 


' their own, none of the defendants had come to the 


witness box to give evidence ın support of the 
contentions and no witnesses were examined and 
no documents were marked on their behalf 

17. On the abovesaid pleadings and the tendered 
evidence, the above four Issues were alone framed 
and that even so, the proper and relevant issue for 
the apt adjudication of the matter 1n view of the 
various contentions raised 1n the written state- 
mentwill be that as to whether the defendants-1 to 
4are liable to the suit claim and that this issue has 
not been framed Since the oral and documentary 
evidence were adduced during the trial and I find 
the above issue has not been framed, 1n the inter- 
est of justice, I framed the additional issue, ‘whether 
the defendants-1 to 4 are liable to pay the suit 
claim?’ as the additional issue in this case As no 
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separate oral and documentary evidence are nec- 
essary for framung this additional issue, the 
respective parties in the suit will not be put to any 
prejudice on thus score 
18. Additional Issue 

Whether the defendants 1 to 4are lable to pay 

the suit claim to the plamtıff? — 7 
19. Findings on Additional Issue No 1 and Issues 
land2- 
Besides the pleadings, Thiru S Srinivasan, the 
Manager of the plaintiff bank was examined him- 
selfas P.W 1 and he gave the evidence on behalf of 
the plaintiff bank 
[After analysing the evidence of P W 1 and the docu- 
mentary evidence in the case, His Lordship pio- 
ceeded - Ed] 
30. P W 1 has given his evidence in support of the 
plaintiffs case and also substantiated the docu- 
mentary evidence and proves the documentary 
evidence also A careful analysis of the oral evı- 
dence of P W 1 and the documentary evidence 
marked as Exs P-1 to P-29 which are very cogent 
and convincing, substantiated the averments made 
ın the plaint During the said evidence, the plain- 
uff has established the fact that by executing the 
promissory note, the first defendant had availed of 
the loan under the Fishing Financial Scheme from 
the plaıntıff bank to the extent of Rs 58,000 by 
executing the suit promissory note under Ex P-2 
and that for the due repayment of the same, the 
defendants 2 to 4 had deposited their title deeds, 
Exs P-3and 4as well as givena continuing guaran- 
tee Letter under Ex P-5 and that after the loss of 
the suit boat in theaccident, the balance due as on 
17 12 1979,asum of Rs 67,008 10 with theinterest 
accrued as agreed was confirmed and acknowl- 
edged by the first defendant by executing another 
promissory note Ex P-6 and that the defendants 2 
to 4 had created an equitable mortgage ın favour 
of the plaintiff bank by depositing their title deeds 
over their house property for the due repayment 
of the suit loan by the first defendant It appears 
further with regard to the claim of the party- 
payments made by the first defendant towards the 
suit loan to the extent of Rs 4,000 in all, was not 
challenged nor controverted by the defendants 
31. In fact, P W 1 was cross-examined by Thiru 
K N Thambı, the learned counsel appearing for 
the defendants But this witness has not been 
cross-examined with reference to any of the con- 
tentions made ın their written statement Brief 


- 


375 


suggestions alone were made to this witness by the 
learned counsel appearing for the defendants and 
that even for which, P W1 has categorically 
denied the same One another significant aspect 
available in this case is that though the first defen- . 
dant has filed a written statement through his 
counsel and the defendant 2to 4 have adopted the 


same, none of them had come forward to give any 


evidence 1n support of their claim, but conven- 
1ently avoided the witness box to give any evidence 
and face the cross-examination by the ‘opposite 
side and the reason for the same ıs very obvious for 
thedefendants In this context, I may straightaway 
observe that the case of the plainuffwith regard to 
thesuit loan obtained by the first defendant on the 
security and deposit of the title deeds by defen- 
dants 2 to 4 1s in favour of the plaintiff as the suit 
loan has been duly and totally proved beyond any 
realmof doubt There was no shred of evidence on 
the part of the defendants herein by way of rebut- 
tal or denial basing upon the contentions made in 
the written statement Therefore, I may state that 
the proved facts of the plaintiff regarding the suit 
claim remains unchallenged Simply because it 
was alleged that the signatures of the defendants 
were obtained by the plaintiff in the blank printed 
forms and that the plaintiff had filled up the same 
subsequently, 1t cannot beaccepted since it has no 
relevance in the context that the first defendant 
had admitted that he had availed of the suit loan 
and that by which he has purchased the mecha- 
nised fishing boat and insured the same with the 
insurance company under the policy mentioned in 
Ex P-22 and that under the circumstances, I am 
able to see that the defendants have miserably 
failed to substantiate their defence in any manner 
provided by lawand that Iam not satisfied with the 
attitude and conduct of the defendants herein 
The very fact that none of the defendants had 
preferred to come forward to this Court and offer 
their evidence by way of rebuttal or denial to the 
claim of the plainuff, clinches the fact that the 
defendants are putting false and evasive defence in 
this case One another important fact 1s that no 
point was urged by or or behalf of the defendants 
during the course of the arguments in furtherance 
of their contentions made in the written state- 
ment It appears further from the oral and docu- 


-mentary evidence adduced in this case and the 


proved facts that after availing of the suit loan, 
except the part-payments made to the extent of 
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Rs 4,000, and as per Ex P-19, the statement of 
account, nothing has been paid either towards the 
principal or interest by the first defendant, the 
principal debtor, or by the other defendants 2 to 4. 
the guarantors on the basis of their equitable 
mortgage created by them inspite of the repeated 
demarids made under the registered letters sent by 
the plaintiff to all of them Since the attempts 
made by the plaintiffs had become futile by not 
recovering the suit loan, the present suit has been 
filed by the plaintiff So far as the interest claimed 
in the suit ıs concerned, 1t was only on the basis of 
the agreed rate made in the promissory note itself, 
the claim has been made in the plaint to which the 
plaintiffs entitled and that the defendants-1 to 4 
are liable to pay the suit claim to the plainuff 
herein 

32. Before parting with my considerations on the 
above issues, I have to refer the admissibility and 
validity of Ex P-1, the memorandum of deposit of 
title değds pertaining to the property hypothe- 
cated by the defendants 2 to 4 on 17 1.1977 by way 
of security for the due repayment of the suit loan 
obtained by the first defendant herein Though 
this document 1s not a registered one, 1t reflects 
the acknowledgment of the receipt of the deposit 
of the title deeds of defendants 3 and 4 under the 
cover of Exs P-3 and P-4 by the plaintiff bank and 
counter-signed by the defendants 2 to 4 A careful 
perusal of the contents of Ex P-1 clinches the fact 
that Exs P-3 and P-4,the title deeds of defendants 
3 and 4, were deposited prior to the execution of 
Ex.P-1 and that the said deposit of title deeds was 
made as a security by way of equitable mortgage 
for repayment of the loan amount to be advanced 
to the first defendant Even so, the evidence of 
P W 1 regarding this Ex P-1 and the creation of 
the equitable mortgage by defendants 2 and 3 in 
favour of the plaintiff bank for the repayment of, 
the loan availed by the first defendant was not 
challenged nor controverted by the defendants ın 
this case. P W 1 has not been cross-examined on 
this aspect as well as the other important aspects 
which have been contended through the written 
statement filed by the defendants. In this context, 
Thiru Subramaniam, the learned counsel appear- 
ing for the plaintiff contends that this Ex P-1 does 
not require any registration as 1t did not form part 
of the loan transaction availed of by the first 
defendant on executing the suit promissory note 
under Ex P-2 on 20 1 1977, three days later In 
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support of his contention, he has relied on a Privy 
Council ruling reported ın Obla Sundaracharıar 
and others v. Narayana Ayyar and others, IL R. 
1931 Mad. 257 (P C ) It was held in the abovesaid 
Privy Council ruling that, “A memorandum signed 
by the mortgagor ın relation to a mortgage by 
deposit of documents of title may be a document 
which the Indian Registration Act (1908), Sec.17 
requires to be registered, even though it does not 
embody all the particulars of the transaction, buts 
registration 1s not so required unless the memo- 
randum on its face embodies such terms, and 1s 
signed and delivered at such time and place and in 
such circumstances, as to lead legitimately to the 
conclusion that so far as the deposit 1s concerned 
it constitutes the agreement between the parties ” 
It was held further by the Privy Council, “that the 
memorandum was nota document which required 
registration, even if the agreed advance was condi- 
tional upon it being given, and that, there being no 
written agreement, the memorandum as well as 
oral evidence was admissible in evidence to prove 
the intent to create a security by deposit of the 
documents named ” E 
33. The learned counsel Mr Subramanian, has 
then relied on another case law reported in The 
United Bank of India Ltd v M/s Lekharam Sona 
Ram and Company and others, (1965)2 S C J 91, 
and the headnote of which 1s as follows 
“A mortgage by deposit of title deeds 1s a form 
of mortgage recognized by Sec58(f) of the 
Transfer of Property Act which provides that it 
may be effected ın certain towns where a per- 
son ‘delivers to a creditor or his agent docu- 
ments of title to ımmovable property with 
intent to create a security thereon’ In other 
- words, when the debtor deposits with the credi- 
tor, title deeds of his property with an intent to 
create a security, the law implies a contract 
between the parties to create a mortgage and 
no registered instrument 15 required under 
Sec 59 as ın other classes of mortgage The 
essence of a mortgage by deposit of title deeds 
is the actual handing over by a borrower to the 
lender of documents of title to immovable 
property with the intention that those docu- 
ments shall constitute a security which will 
enable the creditor ultimately to recover the 
money which he has lent But if the parties 
chose to reduce the contract to writing, this 
implication of law 1s excluded by their express 
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bargain, and the document will be the sole 
evidenceofits terms Insuchacase, thedeposit 
and the document both form integral parts of 
the transaction and are essential ingredients ın 
the creation of the mortgage It follows that in 
such a case, the document which constitutes 
the bargain regarding security requires regis- 
tration under Sec 17 of the Registration Act, 
1908, as a non-testamentary instrument creat- 
ıng an interest ın immovable property, where 
the value of such property is one hundred 
rupees and upwards If a document of this 
character is not registered, ıt cannot be used in 
evidenceatallandthe transaction itself cannot 
be proved by oral evidence either." 
The letters written by the mortgagors to the 
mortgagee in the instant case were not 
intended by the parties to bean integral part of 
the transaction of the mortgage by deposit of 
title deeds and did not, by themselves, operate 
to create an interest in the immovable proper- 
ties mortgaged and so they did not require 
registration under Sec 17 of the Registration 
Act " 
34. One another case reported m L.AR.N.Alagappan 
v Kalyanasundaram Iyer and others, I L R. 1977 
Mad. 178, was relied on by the counsel for the 
plaintiff, ın support of his contention In the said 
ruling, a Bench of this Court has held as follows: 
“If there 1s evidence, either extrovert or ıntro- 
vert which would compel a court to hold that 
under a single bargain the borrowing and the 
deposit of utle deeds were effected and that the 
intention 15 made clearer and public only in a 
contemporaneous transaction, then a memo- 
randum evidencing such a bargain needs regis- 
tration. It may be that the memorandum con- 
tains a recital as to the quantum of the amount 
borrowed That would not,make the memo- 
randum any the less a non-registerable one, 
provided it ıs an independent transaction and 
not the sole bargain to evidence the deposit of 
utle deeds The only important feature on 
which the court should pay 1ts concentrated 
attention 1s that the deposit of title deeds should 
have taken place earlier than the time of the 
writing ofthe memorandum Ifsucha dissocia- 
tion is point of time is apparent from the 
memorandum itself, or 1f 1t would be discov- 
ered from the totality of the facts and apprecia- 
tion of the surrounding circumstances, then 
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the plainuff can successfully pilot his case, on ` 

the foot ofan equitable mortgage and obtain a 

mortgage decree " 
35. Inanother case law reported in H G Nanjappa 
v. MFC Industnes (P) Ltd., 100 L.W. 5, it was 
held, that the liability which was sought to be 
secured by the mortgage ın question was already . 
existing on the date on which the memorandum 
was written Itwill depend on the manner in which 
the memorandum 1s worded and there may be a 
case like the instant one in which notwithstanding 
that the deposit of title deeds is made contempo- 
raneously with the memorandum, if the memo- 
randum was not intended to create the mortgage 
and was merely intended to convey to the defen- 
dant like a forwarding letter that the necessary 
title deeds are deposited with the plaintiffas secu- 
rity for the hability, the mere mention of'such 
liability would not make the document a register- 
able one.” It was further held that “ıf there 1s a 
debit and if itle deeds are deposited by the débtor 
with an intention that the title deeds shall be 
security for the debt, then by the mere fact of 
depositofthose title deeds, a mortgage comes into 
being. However, sometimes a deposit 1s accompa- 
nied by a memorandum ın writing and even though 
physical delivery of the documents of title 1s suffi- 
cient, the question arises as to whether a memo- 
randum which accompanıes the deposit of title 
deeds requires registration. In such a case, the 
essential question which falls for consideration is 
whether the memorandum by itself constitutes 
bargain between the parties or whether it consti- 
tutes evidence of the contract between the par- 
tes” 
36. Considering the rationale of the case laws held 
1n the above cases to the facts of the present one, 
and since Ex.P-1 was executed on 17.1 1977 
acknowledging the deposit of title deeds made 
prior to for the loan to be availed of by the first 
defendant on 20 1.1971, Iam fully satisfied to hold 
that this memorandum ExP-1 signed by the 
defendants 2 to 4 cannot be construed as an ınte- 
gral part of the transaction of mortgage or 
intended to createan interest in the subject matter 
of the mortgage Therefore, 1n the context of the 
well-settled proposition of law and having consid- 
ered the contents of Ex P-1, with reference to 
Exs P-2 to P-4, lam inclined to hold that Ex P-1, 
the memorandum which acknowledges deposit of 
title deeds by defendants 2 to 4 does not requirel - 
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any registration as contemplated by law and as 
such in the context of proved facts and circum- 
stances, I hold thata valid mortgage by deposit of 
title deeds by the defendants 2 to 4 had been 
created 1n favour of the plaintiff and that accord- 
ingly, the defendants 2 to 4 are equally liable to pay 
the suit claim as the first defendant had failed to 
discharge the loan due to the plaintiff. 

37. Having regard to theentire oral and documen- 
tary evidence adduced ın this case, the proved 
facts, the written pleas and the established circum- 
stances and the proposition of law, I am fully 
satisfied that the evidenceand the proof offered by 
the plaintiff made through the claim and that 
accordingly, I am inclined to hold under the addi- 
tional issue that all the defendants 1 to 4 are jointly 
and severally liable to pay the suit claim and that 
accordingly, I answer in favour of the plaintiffand 
against the defendants 1 to 4 and that on Issue 
No 1, I hold that the guarantee given by the 
defendants 2 to 4 has not been discharged in any 
manner and that accordingly, I answer this issue in 
favour of the plaintiff and against the defendants 
2 to 4 and that on Issue No2, I hold that the 
defendants 2 to 4areJointlyandseverally liable for 
the suit claim and that as such, I answer this issue 
in favour of the plaintiff and against the defen- 
dants 2 to 4 g 

38. Findings on Issue No3 Besides of the evi- 
dence of P W 1 the first defendant has agreed to 
repay the principal amount ofloan, vız , Rs 58,000 
with interest at the rate of 15% per annum with 
quarterly rests under Ex P-2 Then again, he has 
confirmed the balance of the principal and the 
interest which comes to Rs 67,008.10, repayable 
with the interest at the rate of 6% over and above 
the minimum of 15% per annum with quarterly 
rests. Ithas to be noted that in accordancewith the 
contract agreed under Ex P-2 and P-6 deducting 
part-payment made by the first defendant, thesuit 
claim has been made on the basis of Ex P-19, the 
true copy of the statement ofaccounts maintained 
in the regular course of the business of the plain- 
uff. To allege that the plaintiff is not enutled to 
make the suit clarm with the interest as agreed, no 
evidence was adduced nor any circumstances with 
` facts were established by the defendants herein. 
Therefore, under the circumstances, I am satisfied 
that the interest claimed by the plaintiff in the suit 
is not exorbitant as contended by the defendants 1n 
the written statement and I am inclined to hold 
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that the plaintiff is entitled to claim the interest at 
the agreed rate Accordingly, I answer this issue 
against the defendants 

39. Findings on Issue No 4 Inthe result, thesuit of 
the plaintiff against all the defendants 1s decreed 
as prayed for with costs Time for payment of the 
decretal amount is three months . 


BS Suit decreed 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present:- KM Natarajan and Thanikkachalam, JJ 
A Nos 862 to 871 of 1982 and Memorandum of 
Cross Objection ın A S No 869 of 1982 

É 27th September, 1991 


The Special Tahsildar (L.A.), Marudhanadhi 
Reservoir Scheme, Dindigul, Madurai District 


Appellant | 


v 

R.Sundarsekar and others Respondents 

(A) Land Acquisition Act (I of 1894), Chapter 15 - 
Landsyieldingincome - Acquisition of - Compensa- 
tion for - Method of 

When the lands to be acquired under the Land 
Acquisition Act are yielding income, the proper 
method ın ascertaining the market value of those 
lands would be by income capitalisation method 
according to Chapter 15 of the Act. [Para 18] 

(B) Land Acquisition Act (I of 1894), Sec 18 - 
Reference under - Dealt with and disposed of by 
Court on 11 7.1982 - Solatium - Rate of. 

The reference ın these cases were dealt with and 
disposed of by the Sub Court, Dindigul on 11 7.1982, 
re j1nbetween 30 4 1982 and 24 9 1984 and hence 
as per the decision of the Supreme Court in the 
case of Union of India and another v Reghubir 
Singh (Dead) by L Rs etc, AIR 1989 S C. 1233, 
the claimants would be entitled to solatium at the 
rate of 30% and not 15% as awarded by the Sub 
Court [Para 51] 
(C) Land Acquisition Act (I of 1894), Sec 26, 
Proviso - Land acquued taken possession of - 
Excess compensation awarded for - Deposit of, 
after expiry of one year fiom date of taking over 


, 
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possession - Interest on compensation amount. 
Considering the Proviso to Sec 28 of the Land 
Acquisition Act and keeping in mind the earlier 
decision in E Balakrishnan v R.D O Kumbakonanı, 
in. A S Nos 332 of 1984, 501, 592, 626, 649 and 987 
of 1985, the respondents are entitled to 15% inter- 
esi per annum on excess compensation from the 
beginning of the second year from the date of 
Taling over possession till the date of deposit of 
such excess compensation m Court {Para 57] 


(D) Land Acquisition Act (I of 1894), Secs 23 
(1-A), 30 (1)(a) and 30 (1)(b) - Additional com- 
pensation under Sec 23(1-A) - Entitlement to - No 
proceeding pending before Collector on 30 4 1982 - 
Proceedings for acquisition. commenced. before 
304 1982 - Claimants held, not entitled to addi- 
tional compensation 

In these appeals, Sec 4(1) notification under the 
Land Acquisition Act was published on 27 10 1976 
and the award No 4 of 1972 was passed by the 
Collector on 23 8 1978 Hence on 304 1982, no 
proceedings was pending before the Collector 

Therefore Sec 30(1)(a) 1s not applicable to the 
facts of this case Since the proceedings for acqui- 
sition ın this case commenced before 30 4 1982, 
Sec 30(1)(b) 1s also not attracted to this case. The 
respondents, claimants are, therefore, not entitled 
to have this amount provided under Sec 23(1-A) 
of the Land Acquisition Act [Para 11] 
Cases referred to: 

Special Tahsıldar (LA ) v Alavat Industries (P) 
Ltd, (1982) Ltd, (1982)2 MLJ 390, Nageswara 
Rao v Special Deptuy Collector, A I R. 1969 AP 

52, Munisami Chetty v Vayapurt Udayan, AIR 

1926Mad. 945(1), State of Madiasv M/s Muppala 
Pada Venkataramaniah & Sons, A I R. 1959 AP 

23 (1959)2 An WR 378, State of West Bengal v 

Shyama Pada, A I R 1975 S C 1723, Orient Paper 
Mills Ltd. v Union of India, AIR 1969 SC 46, 

Ramachandıaıahv L A Officer, Sagar, A I R 1973 
SC 701, Shanmugha Velayudha Mudalıar v Cal- 
lectorof Tanjore, A I R 1926 Mad 945(2) 23LW 
336, Union of India v. Filip Trage De Gama of 
Vasco De Gema, AIR 1990 S C 981 

Appeal and Memorandum of Cross Objections in 
Appeal No.869 of 1982 against the decree of the 
Court of the Subordinate Judge, Dindigul, dated 
11 5 1982 and passed in L A.O P Nos 40 of 1978, 
410f1978,430f1979, 102 011978, 103 of 1978, 106 
of 1978, 108 of 1977, 109 of 1977, 131 of 1979 and 
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226 of 1980 respectively on its file 

The Advocate General, for the Government Pleader 
assisted by V.Ravi, Additional Government Pleader, 
for Appellant 

M R.Narayanaswamy for P Pandı and $ Manappan, . 
R. Thiagarajan, Senior Counsel, for M S Umapathy 
ind R Arunagirinathan, V Radhakrishnan, 
R Sukanthara), for Respondents 

The Judgment of the Court was delivered by 
Thanikkachalam, J. - These appeals under Sec 54 
of the Land Acquisition Act, 1894 (hereinafter 
referred to as the the ‘Act’) have been preferred by 
the Special Tahildar (Land Acquisition), Marudha- 
nadhi Reservior Scheme, Dindigul against the 
common order of the Sub Court, Dindigul in 
L A O P Nos 40 of 1978, 41 of 1978, 43 of 1979, 


* 102 of 1978, 103 of 1978, 106 of 1978, 108 of 1977, _ 


109 of 1977, 131 of 1979 and 226 of 1980. Appeal 
Nos 862 of 1982, 863 of 1982, 864 of 1982, 865 of 
1982, 866 of 1982, 867 of 1982, 868 of 1982, 869 of 
1982 and the cross-objector therein, 870 of 1982 
and 871 of 1982 arose out of the orders passed 1n 
O P Nos 40and 41 0f 1978, 43 of 1979, 102 of 1978, 
103 of 1978, 106 of 1978, 108 of 1977, 109 of 1977, 
131 of 1979 and 226 of 1980 respectively. 

2. The acquired lands are situated 1n a valley at 
lyampaiayam village of Dindigul taluk of Madurai 
District The lands were acquired for the construc- 
tion of a reservoir across Marudhanadhı river in 
Iyampalayam village, Dindigul Taluk, Madurai 
District According to the award No 10 of 1977 
dated 10.8.1977, notification under Sec.4(1) ofthe 
Act was published in the Government Gazettee 
on 721974 So also as per award No 4 of 1979 
dated 23 8 1978, Notification under Sec 4(1) of 
the Act was published on 27 10 1976 The lands 
acquired which are the subject matter in these 
appeals are classified as Government dry lands in 
therevenuerecords Theseare thopes on grounds 

These are located ın a valley at the food of Kanni- 
vadı hills of the Western Ghats These lands are 
covered on three sides by hills and open only on 
the eastern side. The altitude 1s about 1100 feet 
above the sea level. The lands are rich with sand 
and aliuid deposits from Marudhandhi river and 
other springs. The valley with the ıdeal climate 
and natural protection from the gales and wind is 
very congenial for growth of fruit bearing trees 

Coconut trees, Mango trees, Jack-fruit trees, silk 
cott on trees and cashewnut trees have been 
planted on a scientific basis with proper specing. 
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3. The particulars with regard to the survey num- 
bers, extent of the lands acquired, claim made by 
the claimants, compensation awarded by the Land 
Acquisition Officer and the enhanced compensa- 
-tion awarded by the Subordinate Judge, Dindigul 
are given as under 
4..A S No 862 of 1982 (O P No.40 of 1978) Award 
No 4 of 1978, dated 23 8 1978 Notification under 
Sec 4(1) of Act was published on 27 10 1976 The 
extent of the acquired land was 3 58 acres com- 
prisedin S Nos 20/1B,22/2B, 24/3B with an extent 
of 1.62, 1.00, 0.96 acres respectively The name of 
the claimant ıs R Sundarsekar. The claimant chmed 
a sum of Rs 8,39,000 as compensation In these 
lands there are 147 coconut trees 95 silk cotton 
trees, 7 Jack trees and 2 miscellaneous trees Thus, 
the Land Acquisition Officer awarded a sum of 
Rs.1,07.439 towards compensation, Rs 16,116.85 
towards solatium totallıng Rs 1,23,555 85 On a 
reference, the Sub Court, Dindigul awarded a sum 
of Rs 8,19,000 towards compensation Rs 1,22,850 
towards 1s per cent solatium totalling to Rs 9,41,850 
and interest at the rate of 4% was also awarded 
5.A S No 863 of 1982 (O P No 41 of 1978): Award 
No 4 of 1978, dated 23 8 1979, Notification under 
Sec 4(1) was published on 27.10 1976 The lands 
involved in this appeal are 1n Survey Nos.19/1, 19/ 
2 20/1D with an extent of 1 53 002, 2 08 acres 
respectively totalling to 3.63 acres The claimant 
claimed a sum of Rs 12,58,000 towares compensa- 
tion. The name of the claimant is W P.A.R Rajaram 
In these lands there are 232 cocount trees 65 silk 
cotton trees, 2 tamarind trees and 5 jack fruit trees 
The 11nd Acquisition Officer awarded.compensa- 
tion of Rs 50,082 45 with solatıum of Rs 7,912 65 
totalling to Rs 57,995 10 Ona reference, the Sub 
Court, Dindigul awarded a sum of Rs 12,18,000 
^ with solatuim of 15% totalling to Rs 14,00,700 
Interest at the rate of 4% was also awarded. 
6.A.S No 864 of 1982 (O P No 43 of 1970) Award 
No 4 of 1978, dated 23 8 1978 Notification under 
Sec 4(1) of the Act was published on 27 10 1976 
The name of the claimants are M S.N P. Jan- 
ardhanam, MSN P.Dhanapalan deceased and 
M S.N P Thilagamoorthy and others. The lands 
acquired are ın Survey Numbers 23/1A2, 24/1, A2, 
25/1A 2 and 1826/1B 3 with an extent of 1.40 0 29, 
0 14 and 3.41 acres respectively totalling to 5.24 
acres Intheselands theseare 186 mango treesand 
18silkcottontrees The claimants made a claim of 
Rs 9,23,200 and a solatium of Rs 1,38,480 before 
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the Land Acquisition Officer. totalling to 
Rs.10,61,680 The Land Acquisition Officer awarded 
Rs 43,336 83 towards compensation and Rs 6,500 52 
towards solatium totalling to Rs 49,837.35 On-a 
reference, the Sub court, Dindigul awarded 
Rs 7,47,221 00 towards compensation 15% sola- 
tium of Rs 1,12.083 15 totallingto Rs 8 59,304 15. 
Interest at 4% was also awarded 

7 AS No 865 of 1982 (O.P No 102 of 1978) Award 
No 4 of 1978, dated 23 8 1979 Notification under 
Sec 4(1) of the Act was published on 27 10 1976 
The lands involved in this appeal are in Survey 
Number 21/2 with an extent of 633 acres This 
survey Number consisting of 6 coconut topes with 
438 cocunts trees The name of the claimant is 
P.K.C.A Chidambara Nadar deceased and others 

The Land Acquisiuon Officer awarded compen- 
sation of Rs.88,065 45 a solatium of Rs 13,209 85 
and interest at the rate of 4% P.A totalling to 
Rs.1,01,275.30 The claimant claimed compensa- 
tion to an extent of Rs 1,96,000 The Sub Court, 
Dindigul on a reference awarded an enhanced 
compensation of Rs 12,42,825 and solatium at the 
rate of 15% per annum of Rs 1,86,423 75 totalling 
to Rs 14 49,248 75 Interest at the rate of 4% was 
also awarded 

8.A S No 866 of 1982 (O P No 103 of 1978) Award 
No 10 0f 1977 dated 10 8 1977 The subject matter 
in acquisition 1s land ın Survey No 8/2 with an 
extent of 5.32 acres with 55 coconut trees in 1 00 
acre, 166 mango trees 1n 437 acres and 18 silk 
cotton trees, 1 jack fruit tree The name of the 
claimant is C Vıjayarajan The claim made by the 
claimant was Rs 1,96,000 per acre for coconut 
tope and Rs 72,000 per acre for mango tope The 
compensation awarded by the LAO was 
Rs 38,320 45 with a solatium of Rs 5,748 07 Thus 
the total amount awarded was Rs 44,068 52. Ona 
reference the Sub Court, Dindigul awarded asum 
of Rs.4,59,550 towards enhanced compensation 
and Rs 68,532,50 towards solatium totalling to 
Rs 5,28,082 50 Interest at 4% was also awarded 

9. A S No 867 of 1982 (O P No 106 of 1978): The 
subject matter in this appealare lands in S Nos 20/ 
lAand20/2A withan extent of 1 12 acresand2 43 
acres respectively totalling to 3 45 acres Thereare 
118 coconut trees 35 silk Cotton trees and 1 Jack 
fruit tree. The claimant W.P A S Krishnamurthy, 
claimed compensation at Rs 6,38,700 The Land 
Acquisition Officer awarded Rs 39,320.75 oawards 
compensation and Rs 5,898 15 towards solatium 
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totalling to Rs.5,898.90 On a reference the Sub 
Court, Dindigul awarded enhanced compensa- 
tion of Rs 6,11,900 and solatium of Rs 91,785 
totalling to Rs 7,03,685 Interest at 4% was also 
awarded. : 

10.4.5 No 866 of 1982 (O P.No 103 of 1978). Award 
No.100f 1977, dated 23 8 1978 Notification under 
Sec.4(1) ofthe Act was published on 7.2 1973. The 
subject matter of the acquisition ın this appeal 1s 
1.73 acres in Survey No 29/1 The names of the 
claimants are: T Rajendra Nadar represented by 
Power Agent M S N.Pandia Nadar There are 165 
Cashewnut trees ın these lands The claimants 
claimed a sum of Rs 3,46,500 with solatium of 
Rs.51,975 totallıng to Rs.3,98,475 The Land 
Acquisition Officer awarded compensation at 
Rs 6,228 and Rs 934 20 towards solatium total- 
ling to Rs.7,162.20 Onareference, the Sub Court, 
Dindigul awarded compensation at Rs.1,26,258 75 
with solatium at Rs 18,930 of 1981 totalling to 
Rs 1,45,199 56. Interest 4% was also awarded, 
ILAS No 869 of 1982 (O P No 109 of 1977) Award 
No 10 of 1977 was passed on 10 8 1977 Notifica- 
tion under Sec 4(1) of the Act was published on 
721973 The subject matter of the acquisition ın 
this appeal 1s the lands ın Survey Numbers 16/1B, 
16/2, 18, 19/4, 23/1B, 24/1B, 25/1B, and 25/2 with 
an extent of 10 52, 1 18, 1 56, 5 73, 0 35, 1 60, 1 78 
and 0 72 acres respectively totalling to 23 49 acres. 
The names of the claimant are MSNP Jan- 
ardhanam and L.Rs of M S N.P.Dhapalan and 
MS N P Thilagamoorthi, Padmavathiammal and 
Umarani There are 443 mango trees, 451 coconut 
trees, 2 Jack trees, 1 tamarind tree and 54 silk 
cotton trees. The claimants claimed a sum of 
4.244,94,200 towards the market value also 
Rs 6,74,130 towards solatium, totallıng to 
Rs 51,68,330. The Land Acquisition Officer awarded 
Rs 1,92,787 90 twards market valus and a sum of 
Rs28,91845 towards solatium totallıng to 
Rs 2,21,706 35 On a reference, the sub Court 
enhanced the compensation by awarding 
Rs30,50,117.50 towards market value and 
Rs.4,57,526 70 towards solatium totalling to 
Rs 35,07,704 20 Interest at 4% was also awarded 
12.4 S No 8700f 1982 (O P No 131 of 1979) The 
name of the Clarmant i5 minor Arun Rangaswamy, 
Nagarajan though maternal guardian and power 
agents W.P.A S Nagarajan In this appeal, the 
subject matter is 1 74 acres of land in S No 20/1C 
and 2acres in S No 24/3A. There áte 152 cocount 
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trees 52 silk cotton trees 1 Jack fruit tree, 2 neem 
trees and 3 tamarind trees The Sub Court awarded 
compensation Rs 7,98,700 with solatium of 
Rs 1,19,805 totalling Rs 9,18,505 interest at 4% 
per,annum. The claimant made a claim of 
Rs 8,13,900 

13.4.S No 871 of 1982 (O P No 226 of 1980) Award 
No.4 of 1978, dated 23 8 1978. Notificatio under 
Sec 4(1) was published on 27 10.1976 The lands 
1nvolved in this appeal are in survey Nos.329/2 
with an extent of 6 85 acres. There are 642 chash- 
ewnut trees and 24 silk cotton trees The name of 
the clarmant is Rajendran represented by Power 
Agent M.S N P.Thilagamoorthy The claimant made 
a claim of Rs 14,84,790 towards compensation 
and Rs 2,22,718 towards solatium ‘totalling to 
Rs 17,07,508 and the Land Acquisition Officer 
awarded a sum of Rs.24,449 towards compensa- 
tion and Rs.3,667 35towardssolatium totalling to 
Rs 28,116 35. On a reference, the Sub Court awarded 
Rs 12,31,235 60 towards compansation with sola- 
tium of Rs 1,84,695 40 totalling Rs 14,15,931 
Interest at 4% was also awarded 

14. The Land Acquisition Officer while ascertain- 
ing the value of the lands collected various sale 
instances In that process, he collected 51 sale 
deeds and out of these 51 sale instances, the Land 


- Acquisition Officer considered that only the sale 


instance ın Ex. A-4 alone ıs comparable to the 
acquired lands According to the Land Acquisi- 
tron Officer all the sales are distress sales, since 
prior to thesales the properties were subjected to 
encumbrances Therefore, he considered that the 
sale 1n Ex A-4 alone would be comperable to the 
lands acquired Hence, the Land Acquisition Officer 
adopted the sale of the property under Ex A-4 
as the basis for fixing the market value of the 
acquiredlands Ex A-41sa registration copyofthe 
sale deed for Rs 95,000 executed by Ponnammal in 
favour of minor N Shulthan Mohideen, dated 
22.1971 While ascertaining the value of the lands 
on which cashewnut trees are planted, the Land 
Acquisition Officer relied upon the guidelire value 
Thus, on the basis of Ex A-4 and the guideline 
value, the Land Acquisition Officer fixed the market 
value ofthe lands thatwereacquired However,on 
a reference the Sub-Court, Dindigul found that 
since the lands acquired were planted with fruit 
bearing trees, the lands in question cannot be 
valued on the basis of the guidelines value and 
Didi sales Therefore, the Sub-court adopted 
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the income capitalisation method for the purpose 
ofdetermining the compensation for the acquired 


lands. Accordingly, relying upon the evidence > 


adduced by the claiments, the Sub-Court awarded 
the enhanced compensation i 

15. Aggrieved by the enhanced compensation 
awarded by the Sub-Court, the Special Tahsildar 
(Land Acquisition), Marudhanadhi Resérvior 
Scheme, Dindigul ıs ın appeal before us One of 
the claimants also fileda cross objection Learned 
Advocate General appearing for the state made 
his submissions on two major points. The first 
point argued by the learned Advocate-General 
relates to the method of valuation that has got to 
be adopted in the matter of valuing the acquired 
lands The second point relates to the determina- 
tion of quantum of compensation with regard to 
the lands acquired in the case of the each of the 
claimant While addressing his arguments with 
regard to gathered particulars with regard to the 
guideline value prevailing in the locality during 
the relevant point of time The valuation deter- 
mined by the Land Acquisition Officer on the 
basis of the comparable sales and the guideline 
valué, quite correct and reasonable since this method 
alone 1s suitable to ascertam the true market 
values of the lands acquired The claimants have 
not produced any particulars with regard to the 
income yielding capacity of the trees ın the 
acquired lands Further, the claimants are not 
maintaining any accounts with regard to the 
income derived from the trees planted in the 
acquired lands Therefore, 1n the absence of those 
particulars, the Land Acquisition Officer was correct 
ın ascertaınıng the market value of the lands 
acquired on the basis of comparable sales and 
guideline value 

16. On the other hand, learned -counsel 
Mr M R Narayanaswamy and Mr R Thiagarajan 
appearing for the claimants while supporting the 
method of valuation adopted by the Sub-Court, 
Dindigulsubmittedas under The lands consisting 
of various fruit bearing trees Thereis no compa- 
rable sale in the vicinity. The so-called compa- 
rablesale under Ex A-4 is also a distress salesince 
the property sold was subjected to usufrutuary 
mortgage The Land Acquisition Officer rejected 
all other'sale instances collected by him since the 
properties involved ın those sales are subjected to 
encumbrances. On the same ground, the Land 
Acquisition Officer ought to have rejectéd the 
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sale under Ex A-4 also The guideline value adopted 
by the Land Acquisition Officer is fixed by the 
Government for registration purposes several years 
prior to the date of 4(1) Notification under the 
Act relevant to the acquired lands ın question 
Therefore, neither the comparable sale nor the 
guideline value would be sufficient and helpful in 
the matter of ascertaining the value of the lands 
acquired The'lands in question are consisting of 
varous high-yielding varieties of fruit bearing trees. 
They are yielding definiteincome When the lands 
are yielding income, the value of the lands could 
be ascertained 1n accordance with the income 
capitalisation method as stated ın Chapter 15 of 
the Act. Almost all the experts who visited and 


inspected the topes ın their reports uniformly - 


agreed that the proper method of valuation ofthe 
acquired lands would be on the basis of income 
Capitalisation method Therefore, ıt was submit- 
ted that the Sub-Court, Dindigul was correct in 
adopung the income capitalisation method in 
ascertaining the market value of the lands 
acquired 

17. We have heard the rival submissions The fact 
remains that the acquired lands are situate im a 
valley where the claimatic condition 1s congenial 
for the growth of fruit bearing trees The lands - 
acquired hz ve got natural advantages The treesin_, 
the acquired lands are highly yielding varieties . 
The Owners of these lands adopted scientific methods 
in ‘maintaining these topes The sales in data lands 
collected by the Land Acquisition Officer are 3 
km away from habitation and 8k m away from 
the acquired lands The data lands are different in 
all respects from the acquired lands The location, 
the tharam and the nature of the lands are also 
different Almostall theexperts who inspected the 
acquired lands uniformly agreed that the proper 
method of valuation would be income capitalisa- 
uon method. The land in Ex. A-4 is not at all 
comparable to the acquired lands since the sale 
under Ex A-4 1s a distress sale So also, the guide- 
line value adopted by the Land Acquisition Offi- 
cer was determined in the year 1967, but the 
compensation has got to be ascertained for the 
years 1976 and 1978. Further, the Land Acquisi- 
tion Officer adopted the value as suggested by the 
Additional Collector 

18. When the lands are yielding income, the proper 
method in ascertaining the market value of those 
lands would be by income capitalisation method, 


` 
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according to Chapter 15 of the Aci Before the 
” Sub-Court, various decisions were cited ın order 
to support the plea that the proper method of 
valuation of the acquired lands would be only 
1ncome capitalisation method Considering all these 
aspects, the Sub-Court, Dindigul came to the 
conclusion that the proper method ofvaluation of 
theacquired lands would be income capıtalısatıon 
method Therefore, on a careful consideration of 
all these aspects, we hold that the order passed by 
the Sub-Court that the proper method of valu- 
ation ofthe acquired lands would be income capı- 
talisation method ıs in order Accordingly, we are 
not inclined to interefere with the finding of the 
Sub-Courtonthis point | 

, 19. What remains to, be considered in these 
appeals 1s whether the enhanced compensation 
awarded by the-Sub-Court is, 1n, commensurate 
and ın accordance with the market value prevail- 
ing during the relevant point of time when these 
lands were acquired. Learned Advocate General 
appearing for the State submitted that even if itis 
admitted that theincome capitalisation method is 
the correct method, the lower court was not cor- 
rect ın awarding enhanced compensation, at an 
exhorbitant and disproportionate rate. Learned 
Advocate Generaf submitted that the enhanced 
compensation was awarded by the Sub-Court 
without considering anyone of the reports filed by 
the experts which were marked as exhibits in these 
proceedings According to the learned Advocate 
General, the Sub-Court awarded the enhanced 
compensation merely relying upon the oral evi- 
dence adduced by the claimants without taking 
into consideration the materials available on rec- 
ord. It was submitted that the claimants are agricu- 
latural 1ncome-tax assessees and they are paying 
taxes on the basis of compunding method They 
are not maintaining any accounts with repard to 
the income derived from the trees in the acquired 
lands Therefore, according to the land Advocate 
General the claimants do not want to produce 
their correct accounts with regard to the income 
derived from the trees In such circumstances, it 
was Submitted that their oral evidence with regard 
to theincome yielding capacities of the trees can- 
not be accepted without documentary evidence. 
Learned Advocate General pointed out that the 
Sub-Court erred in accepting the oral evidence of 
the claimants in the matter of fixing the value of 
the produce In fact the claimants in their evidence 
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while stating the income yielding capacities of the 
trees have given both the maximum income and 
the minimum income derived from the trees and 
the Sub-Court accepted the maximum income as 
given by the claimants without any corroborating 
materials Learned Advocate General pointed out 
that it 1s not correct on the part of the Sub-Court 
to observe that the Government has not proc uced 
any evidence with regard to the yielding capacity 
and the income derived from the trees Learned 
Advocate General contended that the Govern- 
ment deputed as many as four experts to value the 
income yielding capacities of the trees and after 
inspection, they have also filed their reports Without 
considering these reports, the Learned Advocate 
General submitted that the Sub-Court grossly 
erred in accepting the maximum income as given 
by the claimants in their oral evidence Learned 
Advocate General argued that all the trees cannot 
yield the same uniform quantum of produce The 
income, yielding capacity of each tree depends” 
upon its nature, its health, its age and its quality 
All these aspects were not considered by the Sub- 
Court Learned Advocate General pointed out 
that the Sub-Court failed to note the distinction 
with regard to the trees which are old, which are 
young andwhich are not yielding It was submitted 
that in the matter of ascertaining the value, the 
Sub-Court was not correct in taking into consid- 
eration the maximum income per tree per year, as 
shown by the claimants and applying a flat, uni- 
form multiplier of 20 times for all kinds of trees, 
without considering the report filed by the 
experts The learned Advocate General further 
submitted that the multiplier of 20 times adopted 
by the Sub-Court 1s very high According to the 
Advocate General, the proper multipher would 
be 15 times and not 20 times, as adopted by the 
Sub-Court, Dindigul In order to support his 
contention that 15 times would be the proper 
muluplier, learned Advocate General relied upon 
the decisions reported m the case of Special Tahsil- 
dar (LA) v. Alava Indusmies (P) Ltd., (1982)2 
M LI 390,inthecaseof Nageswara Rao v Spl Dy 
Collector, A IR 1969A P 52, in the case of Munis- 
amı Chetty v Vayapurı Udayan A I R. 1926 Mad. 
945(1) and in the case of State of Madras y Mani 
Bharathi, 80L W 370 

20. Further, the learned Advocate General sub- 
mitted that even in the matter of ascertaining the 
value of the produce from the acquired lands, the 
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Sub-Court was not correct in accepting the oral 
evidence tendered by the claimants. Learned 
Advocate General pointed out that theSub-Court 
erred in merely adopting the maximum value as 
stated by the claimants in their oral evidence 
without varifying the prevailing market value of 
the produce during the relevant point of ume 

Learned Advocate General further contended 
that the Sub-Court, Dindigul failed to note that 
the net income from the trees should be taken 
after deducting the expenditure This was not 
done by the Sub Court It was pointed out that 
without deducting the expenditure, the Sub-Court 
accepted the maximum value as stated by the 
clarmants ın their oral evidence Learned Advo- 
cate General further pointed out that it 1s the net 
income from each tree that has got to be multi- 
plied by a multiplier and not the gross income 
without deducting the expenditure 

21. Further learned Advocate General submitted 
that the acquired lands 1n question were inspected 
by Dr V N Madhava Rao, Professor and Head of 
the Department of Horticulture, Tamil Nadu 
Agricultural University, Coimbatore He inspected 
the trees one by one and submitted his report 

Doctor Madhava Rao was examined as P W 5. On 
the basis of Dr Madhava Rao's report, Thiru 
S Murugesan, Special Tahsildar (Land Acquisi- 
tion) also inspected the trees in the acquired lands 
and filed his report Ex A-5 In the report filed by 
Mr S Murugesan, he ascertained theaverage yield 
per tree per year and he also fixed the Value of the 
produce from the trees on scientific basis The 
reports filed by Dr Madhava Rao and Mr S Muru- 
gesan tallies with each other Therefore, accord- 
ing to the learned Advocate General, in ascertain- 
ing the market value of the acquired lands, the 
report filed by Mr Murugesan, Special Tahsildar 
(Land Acquisition) should be followed 

22. Learned Advocate General further contended 
that in order to ascertain the correct market value 
of the produce from the acquired lands, the Spe- 
cial Tahsildar (Land Acquisition) has examined 
persons whoare doing business in these fileds and 
also examined the sale bils pertaining to these 
produces during the relevant point of time. There- 
fore, learned Advocate General requested that in 
ascertaining the correct market value of the lands 
acquired, the report filed by Mr S Murugesan may 
be considered. 

23. On the other hand, Mr.M R.Narayanaswamy 
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and Mr R Thiagarajan learned counsel appearing 
for various claimants contended that the quantum 
of enhanced compensation awarded by the sub 
Court 1s quite correct and reasonable Learned 
counsel submitted that the Sub-Court relying upon 
the materials placed by the claimants and also on 
the basis of the oral evidence tendered by the 
clarmant's witnesses, determined the market value 
of the lands acquired It was submitted that after 
examining various witnesses, -the Sub-Court 
ascertained the yielding capacity of the trees and 


the value of the produce fróm the trees Learned 


counsel further pointed out that R W.1 did not 
speak about the yielding capacity of the trees and 
the value of the produce in his deposition. There- 
fore, in the absence of any material produced by 
the Government, the Sub-Court relying upon the 
evidence furnished by the claimants, fixed the 
value of the produce from the irees Learned 
counsel further submitted that the acquired lands 
are situated on the foot of Kannivadi hills in the 
western ghats. Therefore, the claimatic condition 
1$ 1deal for fruit bearing trees and the quality of the 
fruit bearing trees 1n the acquired lands are high 
yieldingvarieties Thereafter it was submitted that 
the location of the acquired lands are free. from 
heavy windor galeas thesurrounding hills provide 
a natural barrier against such hazards The avaıla- 
bility of underground water at shallow depths at 
all parts of the year is an unique feature which 
renders possible to maintain an evergreen planta- 
tion without the aid of hft irrigation The location 
of the acquired lands is ideal for tropical plata- 
tions like mango, coconut and the claimants are 
adopting improved modern techniques in the 
cultivation and thereby getting maximum yield 


‘from the trees in the acquired lands. Learned 


counsel further submitted that generation after 
generation the claimants toiled in the acquired 
lands for the improvement of the same. It ıs due to 
their untiring efforts the acquired lands are 1n an 
uneviable position serving as a model farm 

24. Learned counsel further submitted that 
Ex A-5, the report of Thiru S Murugesan, the 
Special Tahsildar was followed only for the prupose 
ofadopting the method of valuation and it was not 
followed forascertaınıng the quantum of compen- 
sation. The quantum of compensation fixed by the 
Special Tahsildar ıs neither adequate nor com- 
mensurate to the prevailing market value during 
the relevant point of time 
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25. Learned counsel submitted that the coconut 
trees of the acquired lands are west coast tall 
varieties with longuity of 100 years. The life time 
of the mango trees of the acquired lands will be 
about 40 years more and the cashewnut trees of 
the acquired lands will yield about another 30 
years more. So also, the coconut trees will yield for 
not les than another 30 years. The report filed by 
Dr.Thıru V.N.Madhava Rao would Vouch safe the 
same The yield from the coconut trees of the 
acquired lands would be 200 to 250 per year, per 
tree, according to the evidence of P Ws 1 to 5. The 
claimants used to plough the lands and apply 
organic and inorganic manucrs R W 1 does not 
state about the yield ofcoconut trees Theyield of 
200 to 250 coconuts per tree per year 1s supported 
by Ex B-11. 

26. According to the learned counsel the yield 
from mango trees of the acquired land is 700 to 
2,500 per tree per year. The average yield from the 
mango trees of the acquired lands is 1,300 peryear 
as spoken by P. Ws.1 to 5. Here also, R.W.1 did not 
deny 1n his evidence the yield and the rate spoken 
by the claimants Learned counsel further con- 
tended that the rate fixed by the Sub-Court is 
Supported by the report of Thiru S Meenakshi 
Sundaram, Special Tahsildar (Land Acquisition) 
in Ex A-13 and the report filed by Thiru Sunda- 
rarajan, Joint Director of Agriculture, in Ex A-4. 
Therefore, the learned counsel submitted that the 
Sub-Court was correct in fixing the quantum of 
yield and the value thereof from theacquired land. 
It was further submitted that in the matter of 
ascertaining the value of the produce from the 
cashewnut trees and other trees R.W.1 did not 
supply any materials. Therefore, the Sub-Court 
fixed the value of the lands acquired on the basis of 
the evidence tendered by the claimants and their 
witnesses 

27. Learned counsel further submitted that the 
multiplier of 20 times adopted by the Sub-Court is 
very reasonable Learned counsel pointed out that 
almost all the experts who inspected the acquired 
lands uniformly agreed that the multiplier of 20 
umes would be the proper multıplıer in ascertain- 
ing the market value of the acquired lands. In 
order to support their contention that 20 times 
would be the proper multiplier they relied upon 
the decisions reported in "State of Madras v. M/ 
s.Muppala Pada, Venkataramniah & Sons, A.LR. 
195 A.P 23. (1959)2 An W R. 378, State of West 
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Bengal v. Shyama Pada, A.I R. 1975 SC 1723, 
Orient Paper Milis Ltd. v. Union of India, A LR. 
1969 S.C. 48 and Ramachandraiah v L.A Officer, 
Sagar, A.I.R. 1973 S.C 701. 

Therefore, learned counsel submitted that the 
quantum of enhanced compensation awarded by 
the Sub-Court in the case of each of the claimant 
is reasonable and perfectly justified. Learned counsel 
also submitted that the claimants are entitled to 
30% solatium and 12% interest per annum on the 
compensation awarded. The learned counsel 
Mr Suguntharaj and Radhakrishnan adopted the 
arguments advanced by the learned counsel 
Mr MR Narayanaswamı and Mr.R Thiagarajan 
28. We have heard the rival submissions made by 
the learned Advocate General and the learned 
counsel appearing on behalfof the claimants The 
total extent of the lands acquired in all these 
appeals 1s approximately stated to be 61.95 acres 
of valuable tope lands The lands are acquired for 
the purpose of constructing a reservoir across 
the Marudhanathi river in Iyyampalayam village 
in Dindigul Taluk, Madurai District. The lands 
acquired situate in what is known as “Kombaı” 
area in Iyyampalayam village. Iyyampalayam in 
generalis a ferule area and these particular topes 
are move fertile. The topes derive sand deposits 
from Marudhanathi river and the owners of these 
topes have been enjoying these lands for several 
decades These lands are actually situated 1n a 
valley at the foot of Kannivadi Mills in the west- 
ern-ghats A large portion of the tope lands under 
acquisition aresituated on the northern side of the 
Marudhanathi river and on the western side of the 
jungle stream flowing from Manalur Village. The 
valley lies in an ideal clarmate with natural protec- 
tion from gales and wind. The lands are situate 
1100 feet above the sea leval The rain fallis about 
60%. The lands get advantage of sub-soil water. 
The location of the acquired lands 1s ideal for 
tripical plantation like mango, coconut, cashewnut 
trees etc., The claimants plainted fruit bearing 
trees, like coconut trees, mango trees, jack fruit 
trees andsilk cotton trees etc , The mango planta- 
tons were raised by the owners by adopting 
scientific method of cultivation and plaınt protec- 
tion Proper care has been taken for manuring, 
ploughing of the soil, watering etc., with a view to 
secure more yield and good economic out turn. 
The special efforts are taken for purning old 
and weak shoots in mango trees and systematic 
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sprayingis doneto prevent pests and diseases. For 
the purpose of obtaining highyields the denisity of 
the trees in the topes is proper and intensive. The 
mango trees are neelam and kalamai. According 
to the claimants, the yield from mango trees of the 
acquired lands is 700 to 2,500 per tree per year and 
that the mango trees will yield for about 40 years 
more. The average yield from a mango tree of the 
acquired lands is 1,300 per year as spoken to by 
P.Ws.1 to 3 and 5. The price of mango in 1973 is 
Rs 22 per hundred as horne out by Ex.A-26 The 
price of mango is Rs.40 per hundred in 1977 as 
borne out by Ex. A-27. 

29. The coconut trees of the acquired lands are 
west coast ‘tall varieties’. They are planted scien- 
tifically with spacing of 20' to 21”. In coconut tope 
manure for plantation was applied and ploughing 
was done. Thesize of the coconut from these topes 
1s very big, according to the claimants. The trees 
are healthy and young. The claimants state that 
the life tıme of the coconut trees is 100 years The 
yield from the coconut trees of the acquired lands 
1s 200 to 250 coconuts per tree per year as spoken 
to by P.Ws.1 to 3. According to Thampan, an 
expert, the west ward tall variety will yield 30 to 
100 coconuts per year. The claimants pointed out 
that Thampan’s opinion is with regard to theyield 
of coconut trees in general and with special refer- 
ence to Kerala. In Kerala manure is not applied 
and ploughing in coconut topes is not done, but 
in the acquired lands, organic and inorgamic 
manures are used in abundance and ploughing 
was done. Therefore, the claimants submitted that 
the opinion given by Mr.Thampan cannot be made 
applicable to the trees in the acquired lands. 
According to the claimants, the yield from the 
coconut tree is 250 per tree per year. So far as the 
price of the coconut is concerned, the claimants 
submitted that the price of the coconut of the 
acquired lands during the relevant ranges from 
Rs.1.45 paise. However, the Sub-Court took the 
price of the coconut at Rs.1 per nut during the 
relevant period z 
30. Theyield fromsilk cotton trees was stated to be 
1500 pods per year per tree. The price of the silk 
cotton pod 1s Rs.35 to 50 per 1000. The income 
from thesilk cotton tree is Rs.10 per year per tree, 
according to the evidence of P.W.1. Therefore, 
Sub-Court took the view that the price of the silk 
cotton during the relevant period is Rs.35 to 50 
per 1000 pods. 
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31. So far as the cashewnut trees are concerned, 
the claimants stated that these will yield for thirty 
years more and that the yield is 15 kilo per trees 
per year according to the evidence of P.Ws.1 and 
2. The yield of cashewnut tree 1s 400 kgs. per year 
as per Ex A-4 The claimants have claimed for 
cashewnut per kilo at the rate of Rs.3. According 
to the claimants, the income from the jack fruit 
trees is Rs 50 per tree per year and the trees will 
yield for 30 years more The yield from the tama- 
rind tree is 200 maunds per year per tree The price 
of the tamarind tree 1s Rs 1 per maund. 

32. The Sub-Court was of the view that the quan- 
tum of yield and the value thereofas submitted by 
the claimants are accorect and reasonable Since 
according to the Sub-Court there 1s no evidence 
contra regarding the yield and the income from 
the trees in the acquired lands and since R W.1 has 
not stated anything about the yield and income ıt 
has to accept the evidence tendered by the claim- 
ants It is under these circumstances, the Sub- 
Court ascertained the value of the produce from 
theacquired lands by applying the multiplier of 20 
times. 

33. Thus we haveset out the facts in detail. Nowwe 
will consider what would be the proper multiplier, 
to be adopted according to the facts appearing in 
this case. So far as the multiplier ıs concerned, 
learned Advocate General submitted that the proper 
multiplier would be 15 times In support of his 
contention, learned Advocate General relied upon 
a decision reported in the case of Nageswara Rao 
v. Special Deputy Collector, AIR 1959 A P. 52, 
wherein the Andhra Pradesh High Court adopted 
the multiplier of 15 times, while ascertaining the 
value of coconut topes Adopting the view taken 
by Andhra Pradesh High Court, the Madras High 
Court in a decision reported ın Special Tahsıldar 
(L.A) v. Alava Industries (P) Ltd., (1982)2 M.L J. 
390, also held that 15 years purchase value would 
be sufficient in ascertaining the value of coconut 
tope. Further, the learned Advocate General in 
order to support his contention relied upon 
another decision reported in the case of Shanmugha 
Velayudha Mudalıar v Collector of Tanjore, A I R 

1926 Mad. 945(2) 23 L W 336 

34. On the other hand, learned counsel appearing 
for the claimants contended that the proper multi- 
plier to be adopted in the present case considering 
the nature and quality of the trees in the acquired 
lands would be 20 times. In order tosupport their 


I] The Spl Tahsildar (L.A:) v. Sundarsekar (Thanikkachalam, J.) 


contention, learned counsel relied upon a deci- 
sion reported in State of Madras v. M/s.Muppala 
Pada, Venkataramaniah & Sons, A.LR. 1959 A.P. 
23: (1959)2 An.W.R. 378. [n this context, another 
decision relied upon bythe learned counsel for the 
claimants was that reported in the case of State of 
West Bengal v. Shyama Pada, ALR 1975 S.C 

1723. 

35. The fact remains that several persons 
inspected these acquired lands and filed their 
reports Ex A-13in O P.No 108 of 197715 the copy 
of notes of inspection of Sri S Meenakshisundaram, 
Special Tahsıldar (Land Acquisition). In his 
report, he suggested that in the manual it is speci- 
fied that the multiplier of 20 times would be 
proper in valuing the lands with fruit bearing 
- trees In Ex.A-5 dated 18 5.1974 in O.P.No.108 of 
1977, Sri S. Murugesan, Special Tahsıldar (Land 
Acquisition) has suggested that the proper multi- 
plier would be 20 times Ex A-2, dated 9.5.1974 in 
O.P.No.108 of 1977 is the report of inspection of 
lands by Dr.V.N.Madhava Rao, Professor and 
Head of the Deparument of Harticulture in Agri- 
culture University, Coimbatore In his report, he 
suggested that the trees in the acquired lands may 
yıeld for another 20 years morc. Ex.A-4 in 
OP No.108 of 1977 is the report of Thiru 
J.Sundarraj, Joint Director of Agriculture. Even 
ın his report be suggested that the trees in the 
acquired lands will yield for another 20 years. The 
said Dr.V.N.Madhava Rao was examined as a 
witness. Almost ail the experts, who inspected the 
acquired lands suggested that the coconut trees 
and the mango trees in the acquired lands would 
yield not less than for 20 years more. However, 
valuing the lands with coconut topes, this Court in 
the case of Shanmugha Velayudha Mudahar v. 

Collector of Tanjore, A.I.R. 1926 Mad. 945(2): 23 
L.W. 336, held that in the case ofcocorut topes ten 
years purchase on the average income of theyield- 
ingplus the valueofthe timber of the non-yielding 
trees would be the proper basis for fixing the 
market value. The Supreme Court in State of West 
Bengal v. Shyama Pada, A LR. 1975 S.C. 1723, 
while considering the quantum of compensation 
for theacquired lands with coconut trees held that 
the land owners should be awareded compensa- 
tionattherate of20 umes the annual income from 
the land Italso remains to be seen that in thecase 
of State of Madras v. M/s. Veppulaped Venkataram- 
nah & Sons, A.L.R. 1959 A.P. 23: (1957)2 An.W.R. 
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378, the Andhra Pradesh High Court, while con- 
sidering the value of the lands with coconut trees 
pointed out that the multiplier of 15 times would 
be proper. 

36. We have already seen that the coconut trees 


. and the mango trees in the acquired lands are 


high yielding varieties. The topes were looked 
afterby the claimants with great care, by applying 
all scientific methods. Almost all the experts, who 
inspected the trees in the acquired lands agreed 
with theview that the coconut trees and the mango 
trees would yield not less than 20 years more. Thus 
considering the quality of the lands acquired and 
the trees standing thereon in the light of the 
reports filed by various experts and the Judicial 
pronouncements cited supra, we are also of the 
view that the proper multiplier for valuing the 
acquired lands would be 20 times in so far as the 
lands with coconut and mango trees are con- 
cerned. To that extent, we hold that the finding 
giving by the Sub-Court is in order. 

37. However, so far as the cashewnut trees are 
concerned, Dr.V.N.Madhava Rao pointed out that 
the cashwnut plantation will yield for another 10 
years more. So also, Thiru S. Murugesan, Special 
Tahsildar (Land Acquisition) pointed out in his 
report that the cashwnut trees may yield for 10 
more years. However, Thiru S. Meenakshisundaram, 
Special Tahsildar (Land Acquisition) pointed out 
that the cashwnut trees in the acquired lands 
would yield another 20 years more. But, however, 
he has not given any scientific basis to come to this 
conclusion. Hence, we would adopt 10 times as the 
multiplier in the matter of valuing the lands with 
cashwnut trees. So far as the silk cotton, jack fruit 
and tamarind trees are concerned, it was stated 
that they are having long life of 50 to 60 years. 
Hence, the lands with these trees can also be 
ascertained by applying the multiplier of 20 times. 
Thereare also other kinds of trees like Koyya and 
Oranges. They have got very short life. Further, 
they are young. The value was therefore, esti- 
mated taking into consideration the age of the 
plaints and approximate exponditure incurred for 
growing up. So far as the Neem tree is concerned, 
it was valued asa timber oras firewood, according 
to the maturity of the trees. These details are 
found in the report filed in the report filed by 
Thiru S. Murugesan, Special Tahsildar, in the reports 
filed by Thiru S. Meenakshisundaram and others 
no such details were found. 
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38. So far as the number of trees in each appeal is 
concerned, there is no dispute The dispute iswith 
regard to the quantity of the yields and the market 
value thereof. Even though the claimants are 
maintaining their topes on a scientific basis, 
according to them they are not maintaining any 
accounts for theincome derived from the produce 
of these acquired lands They are the assessces of 
agricultural income-tax Since there is no account, 
theagricultural income-tax was levied on the basis 
ofcompounding method Therefore, thequantum 
of yield and the value of the produce from the 
acquired lands has got to be ascertained from 
various other factors However, on these 
aspects there are two reports filed by the Special 
Tahsildar viz,  Mr.Meenakshisundaram, and 
Mr V.N Madhavarao, Professor and Head of the 
Department ofhorticulture, Agricultural Univer- 
sity, Coimbatore. All other reports do not give so 
much of details The report filed by Dr V.M. 
Madhava Rao contains particulars with regard to 
the lifetime and the yielding capacity of the trees 

But the reports filed by Thiru Meenakshisunda- 
ram and Thiru S.Murugesan contain not only the 
quality, life time and yrelding capacity of the trees, 
but also the value of the produce from the trees, 
during the relevant point of time. Ex. A-2 dated 
9.5 1974 and Ex A-3 dated 16.5.1974 are the 
expert reports relating to the acquired lands by 
Dr V.N.Madhava Rao. They were marked as 
Exs A-2 and A-3 in O P.No.108 of 1977. The 
report submitted by Thiru S Murugesan was marked 
as Ex. A-5 dated 18 5 1974 in O.P No 108 of 1977. 
The copy of the report of Thiru Meenakshisunda- 
ram was marked as Ex.A-13 dated 23 10.1974 in 
O.P.No.108 of 1977 Dr.V N.Madhava Rao 
inspected the trees in the acquired lands one by 
one. The report filed in by Dr.Madhava Rao was 
taken into consideration in theother reports. On 
the side of the State, one Thiru Seetharaman was 
examined as R.W.1 Inspite of the fact that all 
these reports were marked as Exhibits in these 
proceedings and R.W 1 was examined on the side 
of the State, the Sub-Court pointed out that there 
is no evidence either oral or documentary on the 
side of the State in the matter or proving the 
quantity of the yield from the trees and the value 
thereof. On a perusal of the materials available on 
record, we are of the opinion that this finding of 
the Sub-Court appears to be erroneous and per- 
verse, While ascertaining the yielding capacity of 
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the trees and the value thereof, the Sub-Court has 
nottaken into consideration these reports filed by 
the experts and the Land Acquisition Tahsildars 

The Sub-Court merely adopted the oral evidence 
given by the claimants In the oral evidence, the 
claimants have stated in so far as the yield and the 
minimum yield. The Sub-Court adopted the maxi- 
mum yield In the matter of tbe price of the pro- 
duce also, the claimants state in their oral evi- 
dence the price ranging from minimum to maxi- 
mum, but the Sub-Court adopted the maximum 
pricetothe extent possible In the matter ofapply- 
ing the multiplier, the Sub-Court adopted the 
multiplier of 20 times uniformly for all the trees. 
But, the reports filed by various persons as stated 
above would go to show that the yielding capacity 
of one kind of trees is different from another kind 
of tree. In the case of cashownut tree it was stated 
that the yielding capacity is only ten years more. 
But the Sub-Court adopted the multıplıor of 20 
times, even for valuing the lands with cashwnut 
trees. Generally, all the trees cannot yield the 
same quantity of produce It may differ from tree 
to tree. There also young trees No distinction was 
made by the Sub-Court with regard to the young 
trees and the grown up trees. While ascertaınıng 
the income from the produce of the trees in the 
acquired land, the expenditure incurred under 
various heads for getting maximum yield were not 
taken into consideration In order to find out the 
net income, the expenditure should be deducted 
from the gross income This was not done by the 
Sub-Court. There were no accounts to show the 
amount of expenditure incurred by the claimants 

The claimants even according to their own state- 
ments, incurred enormous expenditure in the matter 
of maintaining manuring, ploughing, pests con- 
trolling the trees ın the acquired lands So, also 
they are incurring expenditure for transporting 
the produce from the tope to the market. All these 
expenditure were not ascertained and deducted 
from the total income from the produce, by the 
Sub-Court. Even in the matter of ascertaining the 
value of the produce, the Sub-Court did not con- 
sider the value as shown by the Special Tahsildars 
in their reports. On the other hand, the Sub-Court 
simply adopted the value as stated by the claim- 
ants in their oral evidence and as spoken to by 
their witnesses. On account of these defects, we 
are unable to accept the methods adopted by 
the Sub-Court in the matter of ascertaining the 
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yielding capacity of the trees and thevalue thereof. 
Therefore we hold that the enhanced compensa- 
tion awarded by the Sub-Court in the case of each 
and every one of the claimant 1s exhorbitant, 
exceptionally high and without any scientific 
basis, for all these reasons. We are unable to 
accept the quantum of enhanced compensation 
awarded, by the Sub-Court 

39. Thus, it remains to be seen that the compensa- 
tion awarded by the Land Acquisition Officer is 
too low and the enhanced compensation awarded 
by the Sub-Court 1s too high Under such circum- 
stances, we would proceed to determine the 
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enhanced compensation on the materials avail- 
able on record. We have already set out the par- 
ticulars with regard to the claim made by the 
claimants, the compensation awarded by the Land 
Acquisition Officer, and the enhanced compensa- 
tion awarded by the Sub-Court. At this juncture, 
for the sake of convenience and comparison we 
would also point out in each of the appeal 
the amounts of compensation suggested by 
Thiruvalargal S Murugesan and S Meenakshi- 
sundaram, Special Tahsildars and the amounts 
awarded by the Sub-Court by way of enhanced 
compensation 








Sl O.P Nos Survey Extent Compensation Compensation 
No ASNos No ın awarded by (enhanced) 
Acres Sp! Tahsildar awarded by 
Sub-Court 
1 108/77 
868/82 29/1 173 43,600 00 1,26,258 75 
2 109/77 16/1B 1052 16,79,943 00 30,50,177 50 ~ 
869/82 16/2 118 
18 156 
19/4 578 
23/1B 035 
24/1B 160 
25/1B 1.78 
25/2 072 
3. 40/78 20/1B 162 1,07,439 00 8,19,000 00 
862/82 22/2B 100 
: 24/3B 0 96 
4 41/78 19/1 153 1,96,492 00 12,18,000 00 
19/2 002 
20/1D 208 
5. 102/78 
865/82 21/2 6 33 4,25,376 00 12,42,825.00 
6 103/78 
866/82 82/2 532 1,90,560 00 4,59,550 00 
7 106/78 20/1A 112 1,21,284 60 6,11,900 00 
867/82 20/2A 243 
8 131/79 
870/82 20/1C 1.74 1,26,493 00 7,98,700.00 
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9. 43/78 23/1A2 1.40 
864/82 24/1A2 0.29 
25/1A2 0.14 
1826B3 341 
10 226/80 
871/82 329/2 6.85 


40. So also Thiru S.Meenakshisundaram Special 
Tahsildar in his reportascertained the value ofthe 


1. Coconut yielding — « 
1568 x 100 x 20 


Coconut young yielding 
534 x 100 x 15 


2. Mango yielding 
764 x 150 x 20 


Mango young yielding 
2x 150x20 


3. Jack yielding 
11x50x20 


4. Silk cotton yielding 
457 x 33 x 20 


Silk cotton young yielding 
5x33x15 


P4 
5. Cashewnut yielding 
415 x 28 x 20 


6. Tamarind yielding 
4x 50x20 


Miscellaneous (plus) 


This valuation given in this report appears to be 
on the basis of rough and ready method. 

41. So far as the yield is concerned with regard to 
the conconut trees, the claimants claimed the 
yield would be 200 to 250 coconuts per tree per 
year. The Sub-Court adopted the yield from the 
coconut trees of the acquired lands at 250 per tree 


The Madras Law Journal Reports 


1568 


334 


764 


457 


457 


, [1992 


3,81,303 00 7,47,221.00 


1,56,880.00 12,31,235.60 


acquired lands on the basıs of income capitalisa- 
tion method as under: ; i 


31,36,000.00 
8,01,000.00 
22,92,000.00 
600.00 
11,000.00 
3,01,620.00 
,2475.00 


2,32,400.00 š 


7,875.00 


peryear So far as the mango trees are concerned, 
the claimants claimed that the yield per tree per 
year would be 700 to 2500. The average yield was 
worked out to 1300 per tree per year. This was 
adopted by theSub-Court. So far as thesilk cotton 
trees are concerned, according to the claimants, 
theyield from thesilkcotton trees is 1500 pods per 
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tree per year. This was accepted by the Sub-Court. 
In the matter of cashwnut trees, the claimants 
claimed the yield at 15 kgs. per tree per year The 
yield of cashwnut per tree is 4 kgs. according to 
Ex.A-4, which is letter written by Director of 
Agriculture to the Commissioner Land Revenue 
and Settlement This was adopted by the Sub- 
Court Theyield from the tamarind tree was stated 
to be 20 maunds per tree per year according to the 
claimants This was accepted by the Sub-Court 

For jack-fruit trees, the claimants claimed 50 per 
tree per year for a period of 30 years Thus, on the 
basis of the evidence rendered by the claimants, 
the Sub-Court determined the yields from the 
trees 1n the acquired lands 

42. In the report filed by Thiru S Murugesan, 
Special Tahsildar so far as the mango trees are 
concerned, he grouped these trees according to 
their yield capaity, as under 


0 to 250 
250 to 500 
500 to 750 
750 to 1000 

1000 to 1500 
1500 to 2000 
2000 and above 


For the purpose of working of total yield the 
average yield from thetree were taken as 125, 400, 
600, 800, 1250, 1750 and 2000 respectively ' 
43. In so far as the coconut trees are concerned, he 
divided these trees ınto five groups 

(1) Shooting but not yielding 

(21 to 60 


(3) 61 to 121 
(0121 to 180 and 
(5)181 to 200 


For the purpose of working out the total yıeld the 
average 1s taken as 30,90, 150and 200 respectively 
44. As regards the silk cotton trees, he stated the 
yield would be 400 to 600 pods per year per tree 
The average was expected to be at 500. In so far as 
the cashewnut trees are concerned, the average 
yield was taken at4 kg pertree The ack fruit tree 
according to him would yield an average of 25 
fruits per year. In the report filed by Thiru 
S Meenakshisundaram, the Special Tahsildar, it 
was stated that the coconut tree may yield 200 to 
250 coconuts peryear per tree. According to him, 
a mango tree can yield 1000 to 1200 mangoes per 
tree peryear. He pointed out that each Jackfruit 
tree willyield an average of 25 jackfruit per year 
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per tree So far as the silk cotton trees are con- 
cerned, he was of the opinion that it would yield 
1000 to 1200 pods, per year per tree. So far as the 
cashwnut trees are concerned, he pointed out that 
each cashewnut tree will yield an average of 10 to 
20 kgs per tree per year. 

45. In the report filed by the Special Tahsildar, 
Thiru $ Murugesan, he adopted the price for each 
coconut at 0 60 p He fixed the price on his local 
enquiry and verification of bills from agricultural 
marketing agents and wholesale dealers, who have 
purchased coconuts from the acquired lands Thıru 
S Meenakshisundaram in his report adopted the 
price for each coconut at 050 p on an average 
basis. However, the State by way of additional 
evidence filed a price index for coconut during the 
relevant point of time published ın Gazette 

Ex B-4isthe Gazette publication dated 14 8 1974, 
according to which the price per coconut was 
stated to be 0.70 paise The Sub-Court adopted 
Re.1 per nut. Learned Advocate General insisted 
that the price as stated 1n the Gazette should be 
adopted for the purpose of fixing the value of 
coconuts from the acquired lands 

46. So far as the mango trees are concerned, the 
price of the mango in 1973 is fixed at Rs 22 per 
hundred and the price of mango ın 1977 was fixed 
at Rs 40 per hundred by the sub court According 
to the Sub-Court, the yield and the rate of mango 
was not denied by R W 1 in his evidence The 
1ncome from the silk cotton trees 1s Rs.10 per year 
per tree, according to the evidence of P.W.2. The 
price of silk cotton during the relevant period is 
Rs.35 to 50 per 1000 pods. This was accepted by 
the Sub-Court as stated by the claimants. The 
price of cashewnut ın 1966-1977 per quintal 1s 
Rs.475 and Rs 843 75 p. respectively as stated by 
the claimants The claimants also claimed for 
cashwnut perkid at Rs.3 The income from the 
Jack fruit tree was claimed at Rs 50 per tree per 
year. The yield from the tamarind was Re 1 per 
maund. The claimants estimate of income was 
based on Exs.B-2, B-6, B-11, B-13, B-18 and B-19, 
according to the Sub-Court. The Sub-Court was of 
the view that the estimates of the income of the 
claimants from the acquired land 1s quite reason- 
able and supported by Ex B-6 . 

47. Thiru S.Murugesan, Special Tahsildar 1n his 
report pointed out that on oral enquiries, 1t was 
learnt that the average cost price of 100 mangoes 
would be Rs.17 80. In such circumstances, he took 
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theprice of mango per hundred at Rs.15 50 Sofar 
as the cashewnut is concerned in his report, Thiru 
S Murugesan pointed out that on oral enquiries, It 
was learnt that the average costs price of raw 
cashewnut during 1971-72 and 1973 upto 7 2 1973 
was Rs2 per kg This rate was adopted. So far as 
the jack fruit tree ıs concerned, ın his report, Thiru 
Murugesan pointed out that the average fetching 
price during 1970-71 and 1971-72 was ascertained 
to be Rs.2 per fruit. The annual income per tree 
was taken as Rs 50.per tree. So far as the silk 
cotton trees are concerned, the annual income 
from these trees was taken at Rs 11 00 per tree 
According to Thiru S Murugesan, the produce 
from the tamarind trees would be Rs 10 per maund 
The striking and picking charges will be Rs 5 per 
tree The income was determined on the above 
rate So far as the cashewnut trees are concerned, - 
almost all the reports filed by the experts show 
that the yielding capacity of these trees would be 
ten years more. But, the Sub-Court adopted the 
multipher of 20 times for the cashwnut trees also 
In the report filed by Thıru S.Meenakshisundaram* 
Rs 1.50was adoptedas the average net income per 
tree The net annual income per tree from jack 
fruit was taken at Rs 50 The net annual income 
per silk cotton tree was taken at Rs.33 Rs 28 per 
tree was adopted as the average net income. Sofar 
as the tamarınd tree is concered Rs 50 was adopted 
as the average net income per tree. 

48. It remains to be seen that Dr.V.N Madhava 
Rao filed his report, after inspecting the trees one 
by one In his report he stated about the yielding 
capacity of the trees in the acquired lands In his 
report he further stated that the estimate done by 
him and that of the Special Tahsildar (Land 
Acquisition) Mr S Murugesan were compared and 
it was found that their estimates tally with each 
other to theextent of 95% Thiru N.S Sunderrajan, 
Joint Director of Agriculturealso fileda report In 
his report it is stated as under “I examined in 
detail the valuation made by Thiru Murugesan 
(Former Land Aquisition Officer) who had 
estimated the value of the plantation by capitalis- 
ing the net income based on the report of 
Dr.Madhava Rao, Professor and Head of the 
Department of Horticulture, Agricultural 
University, Coimbatore, in respect of mango and 
cashewnut plantations, as well as the valuation of 
coconut plantation by the then Land Acquisition 
Officer Thiru Murugesan. | made a few randem 
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estimates on yield for the above plantation. Iagree 
ın general that the above valuation and consider it 
quite reasonable “Thiru J S Sunderraj, 1s also an 
authority in the matter of valuing the coconut, 
mango, cashewnut and other commercial planta- 
tions 

49. Thus, we have critically examined the reports 
filed by various authorities We have considered 
the evidence adduced by the claimants and the 
appellant herein, and we have heard the learned 
Advocate General and the learned counsel 
appearing for the claimants Ona careful consid- 
eration of all these aspects, we are of the opinion 
that the report filed by the Special Tahsildar (Land 
Acquisition), Thiru S Murugesan appears to bea 
scientific one, based upon sound principles and it 
can withstand all the standard tests applicable in 
the matter of ascertaining the market value of the 
acquired lands with plantation Therefore, we accept 
the report filed by Thiru S Murugesan, Special 
Tahsildar (Land Acquisition), as the basis in the 
matter of ascertaining the market value of the 
acquired lands in these appeals. 

50. However, we consider that after allan estimate 
1s an estimate for all practical purposes and it 
cannot be accurate Considering the fact that there 
may be some flucturations ın the matter of esti- 
mating the yields from the trees and the value 
thereof, we are of the opinion that it 1s necessary 
to give some increase over and above what was 
determind as compensation by the said Thiru 
S Murugesan, Special Tahsildar (Land Acquisi- 
tion), in his reports. Therefore, we hold that each 
of the claimant is entitled to not only the amount 
of compensation as determined by the said 
S Murugesan, (Land Acquisition), in his report, 
but also another 25% over and above the said 
amount Accordingly, the Land Acquisition Offi- 
cer is directed to calculate the enjanced compen- 
sation in the abovesaid manner, and pay the amount, 
to each of the claimants 

51. The claimants have claimed solatium at thé 
rate of 30% and interest at the rate of 2%. The 
references ın these cases were dealt with and dis- 
posed of by the Sub-Court, Dindigul on 11.7 1982 
Le, in between 30.4.1982 and 24.9 1984 and hence 
as per thedecision ofthe Supreme Court reported 
in the case of Union of India v. Raghubir Singh 
(dead) by Lrs. etc, AIR 1 989S C 1933, theclaim- 
ants would be entitled to solatium at the rate of 
3096 and not 1596 as awarded by the Sub-Court 
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Applying the above said decision we hold that the 
claimants would be entitled to solanum at the rate 
of 30% 

52. In so far as interest 1s concerned, in view of the 
decisions of this Court in the case of The Assistant 
Collector, Tiruvallurv C Rama Moorthy, A.S No 34 
of 1985 Judgment dated 5 7 1989, and ın the case of 
Special Tahsıldar (Land Acquisition) Highways, 
Thuruvelvelty Srilastt Shanmugha Gnanasamban- 
tha Pramachariswamy Dharmapuram, A S No 467 
and 526 of 1984 dated 11 7 1989, the claimants 
would be entitled to interest at the rate of 9% per 
annum from the date when the possession was 
taken till the date of payment ofthe excess amount 
of compensation 

53. In the result, all the appeals filed by the Special 
Tahsildar (Land Acquisition), Marudhanatht 
Reservoir Scheme, Dindigul are allowed to the 
extent as indicated above and the cross obyection 
in A S No 8690f1982stands dismissed Therewill 
be no order as to costs 

These Appeals and Memorandum of cross-objec- 
tions 1n Appeal No 869 of 1982, having been set 
down for being mentioned on Fridays the 4th day 
of January; 1991 and 18th day of January 1991 in 
the presence of the said Advocates and having 
stood over for consideration til! Friday, the 25th 
day of January 1991, the The Judgment of the 
Court was delivered by 

Thanikkachalam, J - On being mentioned by the 
learned counsel for the respondents/claumants these 
appeals came up for hearifig today ' 

55.A S Nos 868 and 869 of 1982 In these appeals 
the learned counsel for the respondents 
Mr Umapathy submitted that in view of the pro- 
viso to Sec 28 of the Land Acquisition Act, the 
respondents are entitled to 15% interest per annum 
from the beginning of the second year, from the 
date of taking over possession ull.the date of 
deposit of excess compensation awarded, since 
the excess compensation was admittedly depos- 
ited after the expiry of one year period from the 
date of taking over possession. In support of this 
contention reliance was placed onan earlier deci- 
sion of this Court (in which one of us KATİ was a 
party) 1n A S Nos 332 of 1984, 591, 592, 626, 649 
and 987 o: 1985 dated 31 7 1989 ın the case of 
E Balakuishnan v R DO Kiyibakonam, wherein 
this Court awarded interest at the rate of 15% per 
annum in similar circumstances We have also 
heard the learned Advocate General on this point 
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56. It remains to be seen that this point was not 
argued at that time when these appeals came up 
for hearing before us originally In theinstantcase 
admıttediy the exdess compensation was depos- 
ited into court after the expiry of one year period 
from the date of taking over possession Proviso to 
Sec 28 of the Land Acquisition Act states that 
“the award of the court may also direct that where 
such excess on any part thereof 1s paid into court 
after the date of expiry ofa period of one year from 
the date on which possession is taken, interest at 
the rate of fifteen per centum per annum shall be 
payable from the date of expiry of the said period 
of one year on the amount of such excess or part 
thereof which has not been paid into court before 
the date of such expiry " 

57. Thus, considering the submissions made by the 
learned counsel for the respondents as well as the 
proviso to Sec 28 of the Land Acquisition Act and 
keeping in mind the earlier decision of this Court 
cited supra, we hold that the respondents are 
entitled to 15% interest per annum on excess 
compensation as prayed for Thus, the respon- 
dents are entitled to 9% interest on the excess 
compensation for a period of one year from the 
date of taking over possession and thereafter 15% 
interest per annum on the excess compensation 
from the beginning of the second year from the 
date of taking over possession till the date of 
deposit of such excess compensation 1n Court 
This benefit will be available to ali other respon- 
dents also 1n the above appeals A S Nos 862, 863, 
864, 865, 866, 867, 868, 869, 870 and 871 of 1982. 
58. This finding on this point will supersede our 
earher finding given ın para 52 of our common 
judgment dated 2081990 in the above said 
appeals To this extent, our earlier common 
Judgment dated 208 1990 in the above said 
appeals would stand modified ' 
59. A S Nos 864 and 971 of 1982 The learned 
counsel appearing for the respondents submitted 
that ın these two appeals Sec 4(1) Notification 
was issued on 27 1 1976and the Special Tahsildar, 
Murugesan filed his report on 19 6.1974 Le, two 
years prior to the issue of Sec 4(1) Notification 
Therefore, 1t was submitted that the respondents 
are unable to file their calculation memo as 
directed by this Courtin its common judgment in 
the above said appeals dated 20 8 1990 In other 
words, the submission of the learned counsel 
was that the report filed by the said Murugesan, 
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Special Tahsildar did not reíate to the lands which 
are the subject matter in these two appeals and 
therefore calculation memo could not-be filed on 
the basis of that report. We have also heard the 
learned Advocate General on this aspect, who 
also agreed that the report filed by the Special 
Tahsildar, Murugesan did not relate to the lands 
which are the subject matter in these two appeals. 
But the fact remains that this matter was not 
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brought to our notice when these appeals were 
originally heard by us Under such circumstances, 
we have heard the learned counsel appearing for 
the respondents as well as the learned Advocate- 
Generalın the matter ofdetermining the compen- 
sation.on the acquired lands, which are the subject 
matter in these two appeals The extent of the 
lands acquired which are the subject matter in 
these two appeals are as under, 


raaa M —— 


A.S.No.864 of 1982 
(O P No 43 of 1979) 


A S No 871 of 1982 
(O P No 226 of 1980) 





1 S.No.23/1A2 140 acres 
2 S.No 24/1A2 0.29 acres 
3. S.No.25/1A2 0.14 acres 
4 S.No.1826/1B3 3 41 acres 


Mango tree 186 
Silk-cotton trees 18. 


Land S.No 329/2 Extend 6 50 acres 
Cashownut trees 624 
Silkcotton trees 24 





60. In the lands which are the subject matter in 
these two appeals, there are mango trees, cash- 
ewnut trees and silk-cotton trees The acquired 
lands were directed 1o be valued on income capi- 
talisation method The respondents did not pro- 
duce any accounts to show the income yielding 
capacityof the trees not did they file any export 
report to support the valuation given by them So 
far as the number of trees standing on the lands, 
acquired in these two appeals are concerned, there 
is no dispute between the parties In the calcula- 
tion memo filed. by the respondents number of 
trees are given. The dispute is only with regard to 
the quantum of yield and the value thercot In so 
far as the quantum of yield per mango tree 1s 
concerned, the learned counscl for the respon- 
dents contended that no interference 1s called for 
with the quantum as fixed by the Jower Court. On 
the other hand, the learned Advocate General 
contended that the quantum should be fixed at 625 
mangoes per tree for a period ofoneyear' We have 
seen that the lower court has no basis to fix the 
quantum of yield per mango tree as shows in its 
award Considering the exports reports filed with 
regard to the adjacent lands, We agree with the 
learned Advocate General and fix the yield of 
mango tree per year at 625 There 1s also no 


dispute with regard to the yielding period of 20 
years for the mango trees as determined earlier 
Therefore, a multiplier of 20 umes is directed to be 


_ adopted In so far as the value of the mangoes are 


concerned, the learned counsel appearing for the 
respondents supported the award given by the 
court below On the other hand, the learned 
Advocate-General contended that the value of 
the mangoes maybe fixed at the rate of Rs 20 
per hundred, plus 25% thereof Considering the 
reports filed by the exports with regard to the 
adjacent lands, we are agreeable with the 
learned Advocate-General in fixing the value of 
the mangoes at Rs 25 per hundred. Accordingly, 
the value of 100 mangoes are fixed at Rs 25 per 
hundred 

61. So far as the cashcwnul trees are concerned, in 
the matter of number of trees ın the acquired lands 
there is dispute The number of trees in the 
acquired lands are given in the calculation memo 
filed by the respondents The dispute is only with 
regard to the quantm of yield and the value thereof 
The learned counsel appearing for the respon- 
dents contended that the yield per tree should be 
taken as fixed by the lower Court On the other 
hand, the learned Advocate-General contended 
that theyield per treeshould be taken at 7 kgs. The 
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quantum ofyield per cashewnut tree as fixed by the 
lower court has no basis Considering the reports 
filed by the experts with regard to the adjacent 
lands, wer are agreeable with the learned 
Advocate General in fixing the quantum at 7 kgs 

per tree per year In so far as the value of the cash- 
ewnut are concerned, the learned Advocate Gen- 
eral suggested that the value of 1 kg, should be 
taken at Rs 225 plus 25% thereof The learned 
counsel for the respondents submitted that the 
value fixed by the lower court should not be dis- 
turbed In view of the reports filed by the experts 
with regard to the adjacent lands, we are agreeable 
with the learned Advocate Generai and fix the 
value of the cashewnuts at Rs 2 85 (rounded off) 
per kg The cashewnut trees can yield for a period 
of 10 years only The respondents counsel coun- 
tended that the multiplier should be taken at 20 
umes Considering the exports reports relating to 
the adjacent lands, we fix the multipher as 10 
tumes Therefore the yield of the cashewnut trees 
are directed to be determined at 7 kgs Per tree per 
year for a period of 10 years and the value of 1 kg 
of cashewnut is determined at Rs 2,85. 

62. So faras thesilk cotton trees are concerned, no 
arguments was advanced Hence, we direct the 
valueofthesilk cotton trees should be taken as per 
the value shown in the report filed by the Special 
Tahsildar, Murugesan 

63. Accordingly, the decision rendered today in 
determining the compensatıon in the above said 
two appeals A S Nos 864 and 871 of 1982 would 
stand supersede our earlier common judgment 
rendered in the abovesaid appeals on 20 8 1990. 
To this extent, the earlier common Judgment in 
the above said appeals dated 208 1990 stands 
modified 

64. In A.S.Nos 862 to 871 of 1982 the learned 
counsel appearing for the respondents submitted 
that the claimants are entitled to additional com- 
pensation under Sec 23(1-A) ofthe Land Acquisi- 
tion Act from the date of Sec 4(1) Notification 

This point was also not argued at the time when 
these appeals were heard originally It remains to 
beseenthatın thoseappealsSec.4(1) Notification 
under the Land Acquisition Act was published on 
27 10 1976, and the award No.4 of 1978 was passed 
by the Collector on 23 8 1978 Hence on30 4 1982 
on proceedings eas pending before the Collector. 
Therefore, Sec 30(1)(a) ıs not applicable to the 
facts of this case Since the proceedings for 
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acquisition in this case commenced before 30 4 1982, 
Sec 30(1)(b) 1s also not attracted to this case The 
respondents, claimants are therefore not entitled 
to have this amount provided under Sec 23(1-A) 
of the Land Acquisition Act. This view was taken | 
following the decision of the Supreme Court as 
reported in the case of Union of India v Filip Tiago 
De Gama of Vasco De. Gama, A I R. 1990 SC 

981. Accordingly, the Submissioner made by the 
claiments respondets, Counsel on this aspect in 
the above said appeals are rejected. 

65. In the result the common judgment rendered 
in A S Nos.862 to 871 of 1982 dated 20 8 1990 
stands modified to the above said extent There 
will be no order as to costs.The claimants are 
directed to file their calculation memos within 
two weeks from today and the office is directed to 
draft the decrees within four weeks thereafter 

Ex B-4 printed copy of the Tamil Nadu Govern- 
ment Gazette Supplement to part VI Sec 1 dated 
14 8 1974 

These Appeals and Memorandum of cross objec- 
uons in Appeal No 869 of 1982, having been set 
down this Friday the 271h day of September 1991 
for being mentioned in the presence of the said 
Advocates 

The Judgment of the Court was delivered by 

KA Thanikkachalam, J . AS Nos 864 and 871 of 
1982 came up for hearing on being mentioned In 
so far as A.S No.864 of 1982 is concerned, the 
learned counsel for the clarmants submitted that 
the value of the cattle shed amounting to Rs 11,771- 
03, as determined by the Sub-Court, was not dis- 
puted by the Government. It was, therefore, pleaded 
that the value determined by the Sub-Court should 
prevail On hearing both the Sides, we hoid this 
since the value determined for the cattle shed by 
the Sub-Court was not disputed, the same would 
prevail and the claimants will be entitled to that 
amount as awarded by the Sub-Court. 

In so far as No 871 of 1982 1s concerned, learned 
counsel appearing for the claiments submitted 
that the Sub-Court fixed the value of 23 teakwood 
trees at Rs 690 and the value of four miscellane- 
ous trees at Rs.300, totalling Rs.990. According to 
the learned counsel for the claimanets, this was 
also not disputed by the Government. Therefore, 
the value determined by the Sub-Court should 
prevail. On hearing both the sides, we hold that 
the value fixed by the Sub-Court with regard to the 
23 teakwood trees and four miscellaneous trees at 
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Rs 990 should prevail and the claimants are en- 
titled tothesame This order will form part of the 
earlier judgment of this Court rendered in the 
abovesaid appeals 
BS Appeal allowed ın pan 
memorandum of Cross 
objections dismissed 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Prcsent:- Mishua and Janaithanam, JJ 


O S A Nos 151, 165 and 166 of 1989 


18th June, 1991 
K.Murugcsan and others Appellants 
v 
Scethalakshmiand others | Respondents 


Letters Patent (Madras), Clause 12 - Civil Proce- 
dw e Code (V of 1908), Secs 20 and 120 - Plamtiff 
suing more than one defendant on cause of action 
common 10 all - One oi some of the defendants only 
residing or carrying on business within the urisdic- 
tion of High Court - Suit if maintainable 
It shall always be 1n relation to the subject matter 
of the dispute that the Court will decide whether 
to non-suit the plaintiff for the reason that one or 
some of the defendants are residing and carrying 
on business within the jurisdiction of the Court, 
but some are not, and if cause of acuon 1s found 
common to ail of them by dint of residence of one 
or some of the defendants or otherwise, 11 would 
be enough to hold that since cause of action is not 
wholly but 1n part has arisen within the jurisdic- 
tion of the Court the suit 1s maintainable 

i [Para 14] 
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1954 Bom 491, State of Rajasthan v Mis Swaika 
Propernes, A I R 1985 S C 128, Lakshminarayana 
Chettiar, In re, (1954)1 M LJ 403 
Appeals under Clause 15 of the Letters Patent 
against the Order of Srinivasan, J , dated 28 4.1989 
and made ın the exercise Of the Ordinary Original 
Civil Jurisdiction of the High Court ın Applica- 
uon Nos 1281 of 1989, 1283 of 1989 and 1282 of 
1989 respectively ın C S No 175 of 1989 etc 
B T.Seshadii, for Appellant in OS A No 151 of 
1989 B Shanthakumai, for SR Sundaram, for 
Appellant in O $ A Nos 165 and 166 of 1989 and 
for Respondent No3 K.Rav, for Respondent 
No 1 in all the O S Appeals 
The Judgment of the Court was made by 
Mishia,J The three dcfendantsin C S No 175 of 
1989 pending trial on the original side of this 
Court have preferred these appeals agatnst the 
order of Srinivasan, J under which order their 
respective applications for revocation of the leave 
to sue granted to the plaintiff is Apphcation No 1194 
of 1989 have been dismissed - 
2 The plaintiffhas instituted theabovementioned 
suit for cancellation and setting aside the sale 
agreement dated 24 2 1989 filed as suit document 
No 1 and for granting injunction restraining the 
defendants from interfering with or disturbing the 
plaintiffs possession of the ımmoveable property 
mentioned in the schedule The material facts as 
stated 1n the plaint presented to court are as 
follows 
(1) the plaintiff ts the wife of one P K Unni, a 
Hindu, aged 42 years permanently residing at 
No 55,S R P Nagar, Saibaba Colony, Comba- 
tore-9 now temporarily staying at Madras, 
(n) the first defendant-appellant in OS A 
No 151 of 1989 is residing and carrying on 
business at No 26-A, Sir C P Ramaswamy Road, 
Madras, within the jurisdiction of this Court, 
(an) the second defendant-appellant in O S A. 
No 166 of 1989 is a resident of 1/22, Kasthuri 
Narckenpalayam, Vadavalli Post, Commbatore- 
41, 
(iv) the third defendant-appellant in 
O S A No 165 of 1989 1s a business concern 
owned and controlled by one S Balas- 
ubramanıam Its exact legal constitution is not 
known to the plaintiff 1t has got its office at 
No 1, Gopalapuram 2nd Street, Coimbatore 
(v) Plainuffs husband Unni lost heavily 
almost about Rs 50 lakhs or even more ın the 
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business of film production, although several 
persons owed money to the tune of several 
lakhs to hım He^was unable to recover any 
amount ‘due to his soft nature’ His creditors 
harassed him and even threatened with crimi- 
nal action, especially by the Ist and 3rd defen- 
dants The plaintiff's husband and third defen- 
dant had entered into an agreement dated 


- 812 1987 at Madras under which the former 


M 


granted some rights over a movie 'Kalaryum 
Neeye Malayum Neeye' which he produced in 
partnership with one Sundararajan and Poon- 
uraj This agreement led to claims and counter- 
claims between them In October, 1988, the 
plaintiffs husband issued a cash cheque in 
favour of the 3rd defendant which was forsome 
other transaction, but when the third defen- 
dant presented the said cheque to South In- 
dian Bank Ltd , Mylapore Branch, Madras, on 
28 1 1989, the same was returned unpaid the 
third defendant filed a police complaint against 
the plaintiff's husband on that basis, 

(v1) The third defendant’s henchmen started 
creating problems at the plaintiffs house at 
Coimbatore pelting stones, threatening and 
abusing the plainuffand her son forthe reason 
of the claim of the third defendant not paid by 
her husband The plaintiffs husband filed a 
police complaint at Coimbatore which how- 
ever invoked no response 

(vn) A local Police Officer at Coimbatore by 
name Mr Nizzammuddin at that juncture came 
to the plaintiffs house, threatened to arrest 
the entire family ın the event of their not 
settling the claim of the 3rd defendant The 
plaintiffs husband got antıcıpâtory bail on 
12 1989 and 2 2 1989 apprehending action by 
the Crime Branch, Egmore, Madras and B2 
Police Station, Coimbatore, ın Cri M P Nos 1225 
and 1226 of 1989, 

(vu) The first defendant also started threaten- 
ing the plaintiffs husband holding him to 
ransom on the basis of the blank papers on 
which the plainuff's husband had signed while 
borrowing monies The third defendant and 
the 1st defendant started acting hand in gloves 
with each other The plainuff's husband filed 
LP No 13 of 1989 on the file of this Court 
and got himself adjudicated as 1nsolvent on 
102 1989 He also obtained on 102 1989 an 
order of interim protection against arrest with 


reference to any of his debts in Application 
No 63 of 1989 in this Court 

(ax) In spite of the above orders, the third ` 
defendant's complaint against the plainuffs 
husband was somehow taken on file by B-2 
police station, Coimbatore, in Crime No.327 
of 1989 The plaintiff's husband was arrested 
on 19 2.1989 at her Coimbatore house within 
the jurisdiction of B-2 Police Station. The 
plaintiffcame to knowofthis only on 21 2 1989 
since she had gone to Chittlancher to her 
sıster-ın-law's house, 

(x) On 21 2 1989, the plaintiff as well as her 
sister-1n-[aw were arrested by Coimbatore Police 
at Chittlancheri, Palghat District, Kerala, at 
the house of the plaintiff's sister-in-law This 
arrest was effected, for, “ıt seems the Coimba- 
tore Police has made a requisition to the 
Alathoor Police Station that the plaintiff and 
her sister-1n-Iaw here required to be taken by 
themforinterrogation Hence a police officer, 
or may be a constable, from Alathoor Station 
had also accompanied the Coimbatore Police 
when the plainuff and her sister-in-law were 
apprehended at Chıttlancherr” The plaintiff 
and her sister-in-law were first taken to a pri- 
vate house's farm house' at the outskirts to 
Coimbatore and detained there, where ‘in the 
presence of Police Sub Inspector Mr Madhavan, 
the third defendant, another person by name 
Prabhakaran, a local political leader, who had 
also accompanied the police tooksignatures of 
the plaintiff on several blank papers under 
coercion and threats " On 21 2 1989 itself she 
and her sıster-ın-law were brought to A-3 Police - 
Station and illegally detained there ullevening 
of 2321989 Her son was also under illegal 
detention 1n. B-3 Police Station during this 
period having been apprehended from Corm- 
batore on 212 1989 During this period, they 
were humiliated, threatened and nagged con- 
stantly The third defendant with several men 
was present One Srinivasulu owner of Alanker 
Theatre, Coimbatore, had also comeon behalf 
of the 3rd defendant to settle the issue They 
(the plainuff, her sister-in-law and her son) 
were warned that unless they signed proper 
documents conveying the plainuff's house to 
the third defendant, a series of serious criminal 
cases would be filed against them and they 
would be in prison for the rest of their lives. 
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(x1) In the meantime on 20 2 1989, the plain- 
tiffs husband had been remanded to Central 
Prison, Coimbatore, and released on bail only 
ın the afternoon of 232 1989 From the jail 
itself he was brought straight to B-3 Police 
Station and from there the plainuff, her hus- 
band, son and sister-1n-Jaw were taken to the 
office of the Deputy Superintendent of Police 
at Coimbatore The first defendant was pres- 
ent at the office of the Deputy Superintendent 
of Police, Coimbatore, along with 2nd and 3rd 
defendants besides Prabhakaran and Srinivasulu 
“The DSP threatened and warned that 
unless the plaintiffand her husband agreed to 
sell the house and pay off 4 25 lakhs to the 3rd 
defendant and Rs 3 25 lakhs to the 1st defen- 
dant, they would not be let from At about 
midnight on 232 1989 stamp papers were 
brought by the 1st defendant's servant and a 
sale agreement was got typed on it as 1f the 
plaintiffagreed to sell her house for Rs 9 lakhs 
to the 1st and 2nd defendants and had received 
on that day Rs 7,50,00Gas advance ın cash from 
them and handed over possession of the prop- 
erty to them” 
3. Asserting the facts as noted above, the plainuff 
has alleged that the said amount of Rs 7,50,000 
was never paid, “instead the Ist and 2nd defen- 
dants gave cash receipts to the plaintiff's husband 
for Rs.3,25,000 and Rs 4,25,000 respectively in 
full discharge of thear claims against the plaintiff's 
husband" Thesuit was filed on the original side of 
this Court with a petition for leave to sue pleading 
inter alia that one of the defendants (defendant 
No 1) resided and carried on business within the 
Jurisdiction of this Court, but since Clause 12 of 
the Letters Patent did not expressly provide for a 
case where there are more than one defendants, 
Sec 20, C P.C. alone would apply and that even 
otherwise a substantial part of cause of action as 
alleged ın the plaint arose within the jurisdiction 
ofthis Court The plainuffalso alleged that claims 
and counter-claims arose in pursuance of the 
agreement between the third defendant and her 
husband and ın settlement and discharge of which 
the suit document was purported to have been 
executed at Coimbatore arid that the said agree- 
ment came to be executed at Madras and that the 
cheque for Rs 2 lakhs was given at Madras which 
cheque had been presented by the 3rd defendant 
for encashment to South Indian Bank Ltd, 
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Mylapore, Madras, followed by her husband 
applying and being declared as ınsolvent on 102.1989 
in IP No 13 of 1989 by this Court This Court 
granted leave and according defendants were put 
onnotceofthelodgment of thesuit Theyapplied 
for revocalıon of the leave to sue contending (1) 
No part of the cause of action arose within the 
Jurısdıcuon of this Court, and (n) Sec 20 of the 
Code of Civil Procedure is not applicable to a suit 
instituted under Clause 12 of the Letters Patent of 
this Court They also alternatively contended that 
the suit was one for land situated 1n Coimbatore 
and consequently this Court could not entertain 
this suit à 

4. The learned single Judge answered the three 
contentions holding, (1) one of the grounds on 
which the agreement dated 24 2 198915 attacked 1s 
that the object thereof 1s to defeat the law of 
insolvency and therefore 1t 1s illegal and unen- 
forceable and hence the insolvency of the plain- 
tiff's husband is a fact which if traversed it will be 
necessary to be proved by the plaintiff in order to 
entitle the plaintiff to a judgment of this Court 

Therefore, it ıs undoubtedly a part of the cause of 
action 

(11) The question as to whether on principle Sec 20 
of the Code of Civil Procedure would be read 1n 
Clause 12 of the Letters Patent of this Court or 
independent of it, and a suit would be maintain- 
able before this Court if one of the defendants, 1f 
Ihere are more then one, 1f residing within the 
jurisdiction. of this Court, 1s of considerable 
importance which should not be examined at the 
stage of deciding the question as to whether to 
grant the leave or to revoke the leave granted 

(iu) [t is not a suit for land situated ın Coimbatore 
and consequently the contention that the suit 1s 
not maintainable 15 not acceptable 

5. The civil jurisdiction of this Court having its 
local limits as described ın Clause 11 of the amended 
Letters Patent, by the Madras High Court (Juris- 
dictional Limits) Amendment Act, 1927 has got 
jurisdiction as to suit as ordained in Clause 22 of 
the Letters Patent “to receive, try and determine 
suits ofevery description, if, 1n the case of suits for 
land or other immovable property, such land or 
property shall be situatcd, or, 1n ail other cases, 1f 
the causeof action shall have arisen, either wholly 
or, ın case the leave of the Court shall have been 
first obtained, in part, within thelocal limitsof the 
ordinary original jurisdiction of the said High 
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Court, or if the defendant at the time of the 
commencement of the suit shall dwell or carry on 
business or personally work for gain, within such 
limits The words in this clause of the Letters 
Patent do not appear to incorporate a provision 
like one to be found in Sec 20(b) of the Code of 
Civil Procedure Sec 160f the Code of Civil Proce- 
dure provided that ordinarily all suits have to be 
instituted in the Court within the local limits of 
whose jurisdiction the property is situate The 
other provisions ın the Code however'specify for 
, the suits for immoveable property situate within 
the jurisdiction of different courts, place of inst- 
tution of suit where local limits of jurisdiction of 
courts are uncertain, suits of compensation for 
wrongs to person or movables and othersuits to be 
instituted where defendants reside or cause of 
action arises, the last being a prescription in Sec 20 
of the Code having Clause (b) above-mentioned 
which runs as follows 
"Subject to the limitations aforesaid, every 
suit shall be instituted in a Court within the 
local limits of whose jurisdiction 
(b) any of the defendants, where there are 
more than one, at the time of the commence- 
ment of the suit, actually and voluntarily 
resides, or carries on business, or personally 
works for gain, provided that ın such case 
either the leave of the court is given, or the 
defendants who do not reside, or carry on 
business or personally work for gain, as afore- 
said, acquiesce ın such institution, Or 
(c) the cause of action, wholly or in part, arises 
"The chartered High Courts of Calcutta, Bombay 
besides this Court are having the orıgınal juris- 
diction as found in Clause 12 of our Letters 
Patent They have to find before a suit is enter- 
tained on original side that it satisfied the 
requirements of the land or other immovable 
property, ın the case of suit for land or other 
ımmovable property that the land or other 
1mmovable property is situated within the local 
limits of the ordinary original jurisdiction of 
the court, and in all other cases whether the 
Cause of actıon wholly arises within the local 
limits ofextraordinary original jurisdiction, or 
ın case the leave of the court 1s asked for, 
whether the cause of action arises in part within 
the local limits of the ordinary original juris- 
dicuon of the court of not Besides this, there 
would be no difficulty in entertaining a suit 


under Clause 12, 1f the defendant at the time of 
commencement of thesuit, dwelt or carried on 
business or personally worked for gain within 
theordinary original jurisdiction ofthis Court 

The court's special jurisdiction under its 
Letters Patent has been left free from some of 
the provisions of the Code of Civil Procedure, 
including Secs 16, 17 and 20, by Sec.120 thereof, 
for the Letters Patent has not only fixed a 
territorial jurisdiction, but has in Clause 12 
declared that 1n the case of suits for land or 
other immoveable property, such land or prop- 
ertyshould be found within its territorial juris- 
diction and in all other cases 1f the cause of 
action 1s found either wholly or in part arising 
within the jurisdiction of the court or the 
defendant is found at the time of commence- 
ment of the suit dwelling or carrying on busi- 
nessor personally working for gain within such 
territory Wedo not have much guidance from 
the precedents of this Court in the matter that 
we have to resolve in this case If there 1s one 
defendant in a suit and he resides within the 
local limits of the jurisdiction of this Court, the 
suit would be maintainable and 1f there are 
more than one defendant in the suit and all of 
them are found residing within the local limits 
ofthe jurisdiction ofthis Court, the suit would 
stillbe maintainable, but in a case where there 
are more than one defendant ın the suit, but 
only one or some of them are found residing 
within the local limits ofthe jurisdiction of the 
court and another or some of them are not 
found residing within the local limits of the 
Jurisdiction of the court, is the suit maintain- 
ableor notand whether in suchacase the leave 


* would be granted or not and if granted ıt could 


be revoked for the defect of jurisdiction or not, 
‘Srinivasan, J has referred to a Bench judg- 
ment of this Court reported ın P M Parameswara 
Pattarv Vivathan Mahadevi, A I R 1923 Mad 
272 1922M WN 841, in which a broad refer- 
ence has been made to what may be found in 
the four corners of Clause 12 of the Letters 
Patent of this Court Onc of the Judges consti- 
tuting the Division Bench has observed. 

"[tis urged that, as some of the defendants are 
within the jurisdiction, this Court lias right to 
bring before 1t in this suit defendants not within 
Jurisdiction This isa right which, under Sec 20 
of the CP C, is possessed by courts in the 
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mofussıl The, application of Sec20 to this 
Courtin the exercise of its original jurisdiction 
1s expressly excluded by Sec 120, C P.C. and, if 
we have the power, 1t must be found within the 
four corners of Sec 12 of the Amended Letters 
Patent. The words are ‘or 1f the defendant at 
the time of the commencement of thesuit shall 
dwell or carry on business within such limits’ 
The principal defendant does not dwell here 
The section does not say “ıf the defendant, or 
if there are more than one defendant any of 
them, shall dwell or carry on business within 
such limits’, and, in my view I cannot read the 
provisions of the amended Letters Patent as 
conferring jurisdiction upon this Court in case 
where one or more of the several defendants 
reside within jurisdiction. The point 1s free 
from authority except the case in Hayee Ismail 
Hajee Hubbeeh v Hajee Mohammed Judhee 
JoosubRehima Bye v Hadjee Mohamed Judhee 
Joosub, 13 Beng L R 91, which I read as affirm- 
ing the view I am now expressing, although it 
has been read by a learned author Mr Broughton 
as giving the High Courts power to grant leave 
tosueinsuchcases However in the view I have 
expressed in this case, namely, that on balance 
of convenience this case should be brought in 
Malabar and not here, that point too does not 
directly arise for decision ” 
The other learned Judge when confronted with 
this, has answered by saying “as to the question 
whether we should give leave to bring the whole 
action in this Court merely because most of the 
defendants reside here while the 5th defendant 
does not, the bearing and interpretauon of Clause 
12 of the Letters Patent on this point is a matter of 
some difficulty and I consider that it would be 
better not to say more on a point which ıs not 
necessary for the decision of the case, since I hold 
that, even 1f the court has the power, we should not 
ın this case exercise 1t or give leave to the plaintiff, 
to sue" In the Division Bench thus both the 
learned Judges found that this question had not 
been directly arisen for decision and although one 
of the learned Judges entered into the question 
and gave some a newer, the other learned Judges 
clearly said that interpretation of Clause 12 of the 
Letters Patent on this point was a matter of some 
difficulty and 1t would be better notto say more on 
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a point which was not necessary forthe decision of... 


thecase Theobservations as above have rendered 
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the said judgment on this point on obiter dicta and 
1s thus not a binding authority A learned single 
Judge ofthe Calcutta High Court, however, has in 
a case reported ın Bengal 4.& I Corporation v. 
Corporation of Calcutta, A LR 1960 Cal 123, gone 
ınto this question and noticed the argument for 
and against the two possible view, one ın favour of 
the jurisdiction and the other against 1t. Inciden- 
tally Clause 12 of the Letters Patent of the Cal- 
cutta High Court is similarly worded as Clause 12 
of this Court, and the contentions raises before us 
onthequestionas to what meaning we should give 
to the word ‘defendant’ are similar to the conten- 
tuons before the learned Judge of the Calcutta 
High Court, Mallick , has noted the contentions 
and started as follows 
"Tt 1$ contended by Mr Das that even 1f the 
ınstant suit cannot be treated for the purpose 
of jurisdiction as a suit for Jand and must be 
treated as ‘other’ suit’, this Court has no juris- 
diction entertain ıt, because, out of two defen- 
dants, one is within and one is outside jurisdic- 
ton It has been conceded by Mr Roy that so 
far as the State of West Bengal is concerned, 
according to the present state of authorities, 1t 
must be held by this Court that the Govern- 
ment does not carry on business within juris- 
diction and on that footing Mr Roysubmitted 
to the dismissal of the suit as against the State. 
Mr Das's argument is that if jurisdiction 1s to 
be invoked on the ground that the defendant 
resides or carries on business within Jurısdıc- 
tionand thereare more defendant within juris- 
diction Of the defendants, if there 1s one who 
resides or carries on business or personally 
works for gain outside jurisdiction, then the 
Court under Clause 12 of the Letters Patent 1s 
not competent to entertains the suit and the 
sintis liable to be dismissed, not merely against 
the outside defendant but also against the 
« defendant who resides or carries on business 
within jurisdiction 1 
In Mr Das’ submission ‘defendant’ in this clause 
means all the defendants where there is more 
thanonedefendant Itis notsufficient that one 
ofthe defendants dwells or carries on business 
within jurisdiction. It 1s submitted that the 
language used ın Clause 12 1s significant, namely 
‘at the time of the commencement of the suit 
and also ‘receive, try and determine suits’ so 
that 1f there are more defendants than one 
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when thesuitis filed and one ofthem is outside 
jurisdiction, the Court is not empowered not 
only to try and determine it but also to receive 
it. It follows that if at the date of the presenta- 
uon of the plaint the court had no jurisdiction 
to receive, try and determine the suit because 
ofone of the defendants not residing or carry- 
ing on business or personally working for gain 
within Jurisdiction, then this initial defect cannot 
be cured by abandoning the suit against such 
outside defendant Mr Das relies on the case of 
Hajee Ismail v Hajee Mohammed, 13 Beg.L R 

91, in support of his argument that the defen- 
dant ın Clause 12 means all the defendants if 
there are more than one Mr Das emphasised 
that this old decision of this Court 1s held as 
authoritative even now and has been ınvarı- 
ably followed by all Courts and has never been 
dissented from Mr.Das has also relied on the 
decisionofSen, J inthecaseo£A I R 1942Cal. 
496, and noticed before in support of his argu- 
ment that the important question to consider 
as to whether the Court has Jurisdiction to 
entertain the suit 1s-was the suit as framed 
entertainable when the suit was filed? On the 
strength of this authority, Mr Das argued that 
if the court was not competent to entertain the 
suit by reason of the fact that one of the defen- 
dants was outside jurisdiction at the time when 
the suit was filed or that there are paragraphs 
In the plaint or reliefs claimed in the plaint 
when originally filed which make it a suit for 
land and the land ts outside jurisdiction, then 
the court cannot be clothed with jurisdiction 
by removing the offending defendant or the 
offending paragraph and prayers ın the plaint 

This ıs not permissible, because in determin- 
ıng whether the court has jurisdiction, the 
point of time to be taken into consideration 1s 
the time of the institution of the suit and not 
the time when the suit is being heard The 
language used in Clause 12 1f that the Court is 
empowered ‘to receive, try and determine the 
suit'and the word ‘receive’ used in Clause 12 of 
' the Letters Patent cannot be ignored So also 
the words are that 'at the date of the com- 
mencementofthesuit thedefendants resideor 
carry on business within jurisdicuon' Itseems 
to me that the proposition submitted by Mr Das 
for acceptance is too broadly stated On a 
correct construction of Clause 12 of the Letter 
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Patent, not all suits ın which there are more 
than one defendant, not all of them being 
within jurisdiction, are liable to be dismissed 
as against ail including those who reside or 
carry on business within jurisdiction. Again it 
IS not correct to say that in a case in which the 
plaintiff abandons his claim either wholly or in 
partagaınst some of the defendants, for deter- 
mining the nature of the suit and the Jurisdic- 
tion of the court, the court 1s to look at the 
plaint as originally filed and not as it stands 
after the claim has been abandoned as against 
some of the defendants wholly or 1n part Nei- 
ther reason nor authority warrants such a 
proposition If the suit 15 on a single cause of 
action and there are more defendants than 
one, then all the defendants being necessary 
parties, having regard to the nature of the 
claim and th reliefs sought, then all the defen- 
dants must be within jurisdiction in order that 
the court can entertain such a suit In sich a 
suit the court can entertain such a suit In such 
a suit the court cannot pass a decree against 
one and dismiss the suit as against the other 

The ability being joint, either the decree must 
be against both or against none This ıs Hajce's 
case 13 Beng LR 91, relied on by Mr Das 
There was a single cause of action and joint 
liability and all the defendants were necessary 
parties The court held that all the defendants 
Must be within jurisdiction in order that the 
court may ‘receive, try and determine’ the suit. 
It does not follow.that 1f the cause of action 1s 
Joint and several or if thereare different causes 
of action against different defendants, the same 
rule would apply as in Hayz’s case, 13 Beng L R 

91 Insuch case, the liabilities against different 
defendants being different, the suit must be 
treated as different suits rolled into one an if 
the suit fails as against one for lack of jurisdic- 
ton, there is no reason why the suit against the 
others should also fall, even though the court 
1s fully clothed with jurisdiction to try the suit 
as against the other defendants Mr Subimal 
Roy cited and strongly relied on the case of 
Gokuldas v Chaganlal decided by the Appeal 
Court and reported ın A 7 R 7928 Cal 887 In 
this suit the plaintiff instituted a suit against 
five defendant for damages for wrongful con- 
version of a house at Punjab ın which the 
plaintiff hada share All the defendants except 
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one were outside jurisdiction The sult was dis- 
missed in the trial court on the ground of juris- 
diction The plaintiff ın the Appeal Court 
abandoned his case against all outside defen- 
dants and wanted to proceed against the only 
defendant who resided or carried on business 
within jurisdiction. It was submitted on the 
authority of Hajee’s case, 13 Beng L.R. 91, that 
all the defendants not being within the juris- 
diction of the court, the Court had no jurisdic- 
tion and the suit must be dismissed against all 
including the defendants who resided within 
Jurisdiction This submission was overruled 
Buckland, J pointed out in the opening para- 
graph of his judgment the difference between 
Hajı's case and the case under consideration in 
the following terms [p 889] 
“<A suit against several defendants allofwhom 
are necessary for the determination all of the 
questions which have to be decided in the suit 
must be distinguished from suit against several 
defendants in which all the defendant are not 
necessary for the purpose of giving the plainuff 
thereliefwhich he prays and against anyoneor 
more of whom 111s open to the plainuffat his 
option to proceed The case of Hajee's case, 13 
Beng L R 91, wasacase ofthe former descrip- 
tiom " d 

Overruling the decision of Page, J. who dismissed 

the suit on the ground of jurisdiction His Lord- 

ship observed at p 890, 
*But, on the question of law, treating this suit 
as a suit for damages for conversion 1n which 
the plaintiffs have proceeded eventually exclu- 
sively against one of the tort-feasors, | am of 
opinion that the judgment of the learned Judge 
cannot be sustained and the appeal must be 
allowed and the suit sent back for trial, as my 
learned brother has directed 
This decision negauves both the propositions 
contended by Mr Das, namely, (1) that when 
jurisdiction of the court 1s 1nvoked on the 
ground of residenceor place of business, all the 
defendants must have residence of place of 
business within the jurisdiction of this Court 
and (2) that by abandoning the claim against 
sóme defendants, the initial defect of the suit 
as to jurisdiction cannot be cured." 

6. Before appreciating the reason of Mallick, J 's 

Observations as above, we may noté that the con- 

tentions noted by him had arisen in a suit in which 
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certain defendants were sued as Joint tort-feasors 
having done wrong to the plaintiff's right to prop- 
erty It was stated that their liability was joint as 
wellas several The court had permitted abandon- 
ment claimed against other defendants, but 
allowed the suit to proceed against the Corpora- 
tion of Calcutta, one of the defendants. Thus, 
going by the judgment in the case of HadJee Ismail 
v Hadjee Mohamed, 13 Beng L R 91, if there are 
more than one defendant and not all of them 
reside or carry on business within Jurisdiction, the 
court will have to see whether the cause of action 
is only joint or 1s also several and if it 1s only joint 
then to refuse to entertain thesuit It was perhaps 
bearing this 1n mind that in the case of Parames- 
wara Pattar, 1922 MWN 841, the view was 
expressed that this Court may not have theright to 
bring before 1t defendants who are not within 
Jurisdiction, and allow the suit against such a 
defendant to proceed í 
7.Snnivasan,J has taken notice on the commen- 
taryonthe C P C (Act X of 1877) by Broughtonin 
which it 1s stated - 
“The word ‘defendant’ includes the plural So 
that 1f one defendant dwells within the juris- 
diction and another does not, the suit cannot 
be maintained under that head or jurisdiction 
without an order of Court ” 
After referring Hadjee Ismail Hadjee Hubseeb’s 
case, 13 Beng LR 91, the commentary proceeds: 
“This order may now be made either under this 
clause or under Sec 17 of the Code, but the 
defendant who wells within the jurisdiction 
consents, no order is necessary " The learned 
Judge has commented - “No doubt, the appli- 
cabılıty Of Sec 17 of the Code has now been 
excluded by Sec 120 of thc present Code The 
reference to the case ın Hadjee Ismail Hadjee 
Hubseeb's case, 13 Beng LR 91 1s certainly 
erroneous It was now decided ın that case that 
if one of the defendants resides or carries on 
business within the jurisdiction, then suit could 
notbe instituted with the leave ofthe Court In 
fact, a contrary view was taken by the Division 
Bench of the Bengal High Court " 
As laid down ın Secretary of State y Colarai Pali- 
ram, AIR 1932 Cal 146, questions of difficulty 
and importance should not be dealt with by an 
application to revoke the leave under Clause 12 
Letters Patent and to take the plaint off the file 
and the proper course in such cases is to dismiss 
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the application and to direct that the case do 
proceed on all points in the usual way and hence I 
am leaving open that question to be decided, if 
raised by the parties In the suit itself." 
8. We would have preferred this course and 
accordingly opined that since this question 1s not 
free from difficulty, the parties may raise it in the 
trial and if necessary invite a judgment on this 
question besides other questions on merits. We 
Shall fail however 1n meeung the challenge to the 
Jurisdiction of this Court on this account, ifwe do 
not at this stage examine how residence and or 
carrying on business etc of a defendant or defen- 
dants if there are more than one, within the Juris- 
diction of this Court, should be viewed for the 
purposes of cause of: action. In what sense the 
words *case of action' are used ın clause of the 
Letters Patent? Learned counsel for the appellant 
has brought to our notice various definitions of 
the term “case of action' and contended that it 1s 
used in different senses depending upon the sub- 
Ject to which ıt 1s applied or the object which ıt 1s 
to sub-serve According to him, it has a technical 
and primary definition, although ın practice it has 
also acquired a much wider secondary and collo- 
quial meaning Generally accepted meaning 
however in a factual sense, 1s the fact or facts which 
give raise to or entitle a party to sustain an action 
or as referring to the pleading and proof, the facts 
alleged, or necessary to be alleged and proved to 
sustain the action It is however always the whole 
orbundle of the facts and not the one or two to the 
exclusion of other facts which go and stand 
together In this behalf, he has drawn our atten- 
tion to a judgment of the Bombay High Court in 
Naroda Oil Cakes Traders v. Purshottam, AIR 
1954 Bom 491 A Division Bench of the Bombay 
High Court has first referred to the observations 
of the Courts in England to point out that case of 
action has been held from the earliest time to 
mean every fact which is material to be proved to 
entitle the plaintiff to succeed and every fact which 
the defendant has a right to traverse and to state 
the law as follows 
“Itas however, important to bear in mind that 
the bundle of facts which constitute the cause 
of action in a civil suit does not and is not 
intended to comprise every fact which may be 
proved in evidence It is only material facts 
whichinust be proved by the plainuffbefore he 
can obtain a decree that constitute the causeof 
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action. Facts which the plaintiff may allege 
incidentally and facts which may be brought in 
evidence as res gestae would not necessarily 
constitute a part of the cause of action. The 
distinction between facts which are relevant 
and material and those that are incidental and 
immaterial ıs sometimes not easy to be drawn, 
but the said distinction 1s nevertheless impor- 
tant for the purpose of deciding which facts 
constitute the cause of action and which are 
not included in it " 
A Full Bench of this Court in In re. Lakshmi- 
narayana Chettiar, (1954)1 M L J. 403, has defined 
causeofactionasa fact which if traversed would be 
necessary for the plaintiff to prove in order to 
entitle hım to the judgment of the Court The 
Supreme Court ın India in the case of State of 
Rajasthan v. M/s Swaika Properties, A I R. 1985 
S C 1289, has defined cause of action to mean 
every fact which, if traversed, 1twould be necessary 
for the plaıntıff to prove in order to support his 
right to a judgment of the Court, and added in 
other words, ıt ıs a bundle of facts which taken with 
the law applicable to them gives the plaintiff a 
right to relief against the defendant. 
9. There can be hardly any dispute to such a wise 
approach to understand the expression 'cause of 
action' and we see no reason to deviate. The facts 
relevant to decide as to what in the instant case 
constituted the cause of action have already been 
stated by us According to the plaintiff, the first 
defendant who resided 1n Madras had been insist- 
ing for payment ofcertain amount of money alleg- 
edly advanced by him to her husband The third 
defendant had transacted some business in the city 
of Madras with her husband and had entered into 
an agreement on 8 12 1987 at Madras with him 
under which agreement the latter had granted to 
him some rights in the movie *Kalaiyum Neeye 
Malayum Neeye' which he has produced ın part- 
nership with one R.Sundararajan and R.Ponnuran 
This agreement had given rise to certain claims 
and counter claims between the3rd defendant and 
the plaintiffs husband The plainuffs husband 
has issued a cash cheque in October, 1988, in 
favour of the 3rd defendant at Madras for some 
transaction. The 3rd defendant presented the said 
cheque to South Indian Bank Ltd., Mylapore Branch, 
Madras, on 28 1.1989 The same however was 
returned. He then lodged a complaint before the 
police against the husband of the plaintiff. Then 
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followed the acts of putting pressure upto the 
plaintiff's husband, the plaintiff, her sister-in-law 
and her son in which certain policemen also got 
involved. Since the initial contract had been at 
Madras, cash cheque had been issued at Madras 
and presented at Mylapore Branch of the South 
Indian Bank at Madras, one can think that all 
subsequent action have taken place in the city of 
Madras. It was however not so. The scene shifted 
“to Coimbatore in the State of Tamil Nadu and to 
Chittlancheriin thestate of Kerala After this, the 
last act was performed at Coimbatore in which, 
according to the plaintiff at the office of a Deputy 
Superintendent of Police, the first, second and 
third defendants along with some other persons 
threatened and warned her, her husband, her son 
and her sister-in-law and the Dy SP stated that 
unless the plaintiff, and her husband agreed to sell 
the house and pay off Rs 425 lakhs to the 3rd 
defendant and Rs 3.25 lakhs to the first defendant 
they would not be let free Stamp papers wee 
brought by the first defendant's servant and a sale 
agreementwas got typedon themas if the plaıntıff 
agreed to sell her house for Rs 9 lakhs to the İst 
and 2nd defendants and had received on that day 
Rs 7.50 lakhs as advance ın cash from them and 
had handed over possession of the property to 
them. What followed thereafter, howéver gives 
, credence to the case of the plaintiff, 1f 1t 1s true and 
ıs established in course of trial, that ıt was with 
respect to the transaction in Madras in which her 
husband and the 3rd defendant were involved and 
that in the sale agreement an amount of Rs 4 25 
lakhs was introduced besides Rs 3 25 lakhs which 
was the claim of the first defendant, to make out 
the advance amount of money to Rs75 lakhs 
which was the amount shown to have been paid in 
advance to the plaintiff in the impugned docu- 
ment. No cash money, according to the plaintiff, 
was paid to her by the 1st and 2nd defendants 
towards any advance for the transfer of the house 
property On that very day, the 1st and 3rd defen- 
dants gave cash receipts to the plainuffs husband 
for Rs 3 25 lakhsand Rs 4 25 lakhs respectively, in 
full discharge of their claims against him The 
name of the 2nd defendant although found a mention 
in the agreement, he thus stood as a nomineeor in 
place of the 3rd defendant Both the 1st and 2nd 
defendants Joined as intending purchasers who 
obtained delivery of possession of the suit prop- 
erty because they had their separate claim to be 
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realised from the plaıntıffs husband What ıs then 
the cause of action? The alleged ımpugned agree- 
ment dated 21.2 1989 or the alleged demand of 
defendants 1 and 3 for which they intended to 
proceed against the plainuff's husband But when 
they found that he had already been adjudicated as 
aninsolventand it was not legal to proceed against 
the plaintiff's husband, they resorted to all sort of 
creative activities finally obtaining a document of 
agreement of sale in the names of 1st and 2nd 
defendants at Coimbatore This ıs what the plain- 
uff has alleged. Thus the plaintiff without travers- 
ıng these facts will not be able to get any judgment 
on the validity of the agreement of sale This 
undoubtedly is a matter in issue in thesuit and one 
ofthe material facts to be decided, because for any 
order declaring that agreement as void it will be 
difficult to ignore this part of the case for deciding 
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10. Viewed in this perspective the cause of action 
for the present suit can easily be traced ın the 
demands of the 3rd defendant which have to be 
traced to the agreement dated 8 12 1987 between 
himand the husband ofthe plainuffat Madras and 
subsequent transactions between the plaintiff's 
husband and the 3rd defendant at Madras leading 
to his having been adjudicated insolvent 

11. Defendant No 1 who has been residing and 
carrying on business m the city of Madras cannot 
say that there 1s no cause of action to the plainuff 
tosue himin this Court So far as he is concerned, 
his residence and carrying on business ın Madras 
1s conclusive. The residence and cause of action 
are inseparable in this case, since the cause of 
actionagainst the 1st and 3rd defendants as well as 
the2nd defendants, who, it appears, did not figure 
anywhere until he suddenly found a place in the 
1mpugned agreement, together stand or fall For 
such inseparable cause of action, ıt 1s fair, as the 
learned single Judge has held, to say that ınstıtu- 
tion ofa suit against the 2nd defendant also in this 
Court with the leave of the Court 1s not vitiated 
12. We find ourself thus of the view that it shall 
always be in relation to the subject matter of the 
dispute that the court will decide whether to non- 
suit the plaintiff for the reason that one or some of 
the defendants are residing or carrying on busi- 
ness within the jurisdiction of this Court, but some 
are not and ıf cause of action 1s found common to 
all of them by dint of residence of one or some of 
the defendants or otherwise, it would be enough to 
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hold that since cause of action 1f not wholly but ın 
part has arisen within the jurisdiction of the court 
the suit 1s maintainable. . 

13. Independent of this aspect ofthe residence and 
or dwelling or doing business within the Jurisdic- 
tion of the court ofone or some ofthe defendants, 
this ıs a case, ın our view, in which the learned 
single Judge has committed no error, for, even 1f 
we forget about the residence or business of the Ist 
defendant in the city of Madras, there are compel- 
ling substantial materials on record to conclude 
that if not whole, part of the cause of action has 
arisen within the jurisdiction of this Court We 
have already found that without traversing the 
facts leading to the transactions in the city of 
Madras between the plaintiff's husband and the 
3rd defendant, 1t will not be possible to find the 
real nature of the transaction at the time of the 
execution of the impugned agreement 

14. The other finding recorded by the learned 
single Judge that this 1s not a suit for land has not 
been challenged before us We find no merit in 
these appeals The appeals are accordingly dis- 
missed No costs 
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Appeals dismissed 


INTHEHIGH COURTOFJUDICATURE AT 
MADRAS. 


Prcsent-- Thanikkachalam, J 


S A No 1794 of 1981 14th June, 1991 
C.M.S.Mohammed Jaffar and another 
Appellants 
V 
C.M.A.Mohammed Ibrahim (died) and others 
Respondents 


(A) Mohammedan Law - Mohammedan given iye 
estate in propeity - Takes the properties absolutely - 
Right to enjoy usufructs for life over immovabie 
properties i$ valid 

(B) Wills - Construction - Testator leaving two 
Wills - Mentioning in later will that legaties shall 
take the properties subject to the conditions ın both 
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wills - Both wills should be read together - Held on 
facts, intention. of testator was not to confer lıfe 
estate on the daughters and wife but to stipulate that 
the sons, till their life time, should manage the lands 
given to the daughters and wife ; 
'(C) Civil Procedure Code (V of 1908), O 6, Rule 4- 
Plainnff alleging that certain settlements were 
obtained by coercion, undue influence and fraud - 
Details or particulars of the alleged coercion, undue 
influence and fraud not 1aised in the pleadings - 
Such plea cannot be allowed to be taken at a belated 
stage 
(D) Transfer of Property Act (IV of 1882), Secs 8 
and 15 - Settlements attested by close relanves - 
Settlor residing ın one place and settlements exe- 
cuted in another place - Settlement deeds registered 
bya special power of attorney - Settlements executed 
in favour of relatives - Cucumstances held will not 
. lead to an adverse inference that settlements were 
involuntary 
(E) Limitation Act (XXXVI of 1963), Ait 59 - Void- 
able documents - Setting aside of - Limitation foi 
Shamsuddin, the original owner of the suit prop- 
erties executed a Will Ex A-1 dated 15 8 1925 
making certain bequests in favour of the wife, two 
sons and three daughters and endowed certain 
properties to religious trust After the execution 
of this Will, a daughter Juleika Bibi was born to 
him Therefore he executed another will Ex A-2 
dated 134 1927 modifying Ex A-1 ın a certain 
manner Shamsuddın had purchased the suit prop- 
erties dealt with ın Ex A-2 under Ex B-9 from 
Jamal Mohideen Sahib Co which was ın pursu- 
ance of an agreement to reconvey, comprised inan 
earlier sale deed executed by Saram Bibi to Jamal 
Mohıdeen Sahib ın 1960 under Ex B-18 Shamsud- 
din died ın 1928 and Saram Bibi died ın 1963 
Saram Bibi had executed a settlement deéd under 
Ex B-120n 14.9 1955 in favour of the defendants 
She executed another settlement deed dated 
1941962 in favour of defendants and one 
Mohammed Shariff Thé suit properties are cov- 
ered under these two settlement deeds Plaintiffs 
filed a suit in O S No 321 of 1969 for partition 
claiming halfshares in the properties It was their 
case that Saram Bibi was given a lıfe estate ın the 
suit properties without power of alienation and 
that her male heirs were to take the properties 
absolutely after her life tme The plaint was later 
amended to the effect that Saram Bibi was given 
only the usufructs from the suit properues for her 
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life timeand that the suit properties devolved 
absolutely on her male heirs after her death. Dunng 
the pendency of the first appeal, they agam amended 
the plaint claiming that they and defendants 2 and 
3 were each entitled to 1/6th share Defendants 
contested the suit claiming that the suit properties 
were given absolutely to Saram Bibi under the 
Will Ex A-2 and that thesettlements Exs B-12and 
B-13 were valid and binding on the plainuffs. The 
trial Court held that Saram Bibi had absolute title 
to the properties but that Exs.B-12 and B-13 were 
made by practısıng fraud. In appeal, ıt was held 
that Saram Bibi was not absolutely entitled to the 
suit properties but had the interest to take the 
usufructs during his lıfe tıme, that Exs B-12 and 
B-13 were voluntarily executed and hence valid 
and held that the plaintiffs 1 to 4 and defendants 2 
and 3 taking as residuaries were each entitled to 
“1/6th share ın the suit properties In second 
appeal, 1t was contended that Saram Bibi was 
given corpus of the properties absolutely, that the 
Tespondents themselves initially took the plea 
that Saram Bibi was given life interest in the suit 
properties and that if ıt were so, under the 
Mohammedan Law she took the properties 
absolutely and that Ex B-12 or B-13 were validly 
executed 
Held - Yf Saram Bibi ıs gwen life estate in the «uit 
properties, she could be entitled to take the prop- 
erties absolutely inasmuch as the concept of life 
estate with gift over to another 1s not known to 
Mohammedan Law and a person who is given 
such a hfe estate can take the properties abso- 
lutely the gift over being void. Under the Moham- 
medan Law, right to enjoy the usufructs till the 
lifetime over the immovable properties is valid 
[Para 14] 
Both the Wills Exs A-1 and A-2 should be read 
together ın order to understand the terms of 
disposition and the intention of the testator This 
1s because even the testator ın his second will 
Ex A-2 hasstated so Under Ex A-1 thedaughters 
1n serial Nos.3, 4 and 5 and his wife in serial No 6 
were given the schedule mentioned properties 
with "egit 
In the beginning of the will, the testator stated that 
the properties should be taken by the legatees as 
per the conditions stated hereunder and under 
the Schedule In the matter of bequeathing the 
properties, the crucial words used are 
“HUME BID AAEEen 
Gaucssig uta." 


The Madras Law Journal Reports ~ 


[1992 
In Ex.A-1, ın the schedule ‘C’, it was further 
stıpulated that Saram Bibi should subject to the 
conditions mentioned earlier taken the income 
from an undivided 2 acres of land out of 16 75 
acres Therefore, the conditions mentioned in 
Schedule 'C' should be read together along with 
the conditions stated in the prior portion of the 
wili Further the two sons, of Shamsuddin were 
directed to hold that properties under therr pos- 
session till their life time, manage and collect the 
mcome from the lands given to their sisters and 
motherand distribute the sameto them according 
to the ratio given to them after deducung the 
necessary expenses The words ^  ''eutacr 
Same ufuğsıb” would relate to the words 
TAS gorgias Au Qam eut Ar 
gay Gea i. qpsibuxsi sci amw- 
Bes (gyev&stBU i upsidws HUWES- 
Therefore nowhere ın the wifl Ex A-1 11 1s stated 
that Saram Bibi is entitled to enjoy the income 
from the said two acres of land only ull her life- 
time Under condition No.6 ın the Will Ex A-1, 
Saram Bibi and her sister were directed to take 
equal share in the amount of Rs 18,522 81 realis- 
ablefrom M K.Mohamed Bhasha and Sons. In the 
Schedule ‘C’ in Ex. A-1, Saram Bibi and her sister 
were directed to collect the amount and divide the 
sameequally among themselves. Itis sigmficant to 
note that the sons were not directed to collect this 
amount due from M K. Mohammed Basha and 
Sons and pay the same to their sisters only the 
income from the lands were directed to be col- 
lected by the sons and distribute the same to th 
female members of the family till the lifetime of 
thesons Further it i5 pertinent to note that in the 
beginning of the Will Ex A-1, the testator had 
stated that the legatees should take the properties 
given to them and enjoy thesame obsolutelyas can 
be seen from the words ‘‘-yeugautadr pome 
Yuan ss Glemeirar Gug ug ** 
Immediately thereafter under condition No 1, 1t 1$ 
stated that "Quissi prens GU (3) eu 
Web — mp Garpés;renb sya 
semi Ge ip ujeblev soir Oensaraconar .," 
These words clearly show that properties were 
gıven to the female heirs absolutely The said two 
acresofland mentioned in Ex P-1 was not given to 
any other person except to Saram Bibi In some 
places in Ex.A-1 it 1s stated that ‘FIO SB. 
Doors: yayualdgıs Qanri Coucsrig wigs” 
andinsome otner places ıt is stated as 
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ALANİ Haste Geucssnq.urgy 
and no other word 1s used to restrict the meaning 
of these words Therefore, wherever the testator 
says enjoy the properties (-sveyuessayé Glemeirer 
Gouer- ug) would mean absolute 
enjoyment ofthe properties So also neither in the 
Schedule ‘C’ nor elsewhere ın Ex A-1 ıt was stated 
that Saram Bibi can enjoy the income from 2 acres 
of land only during her life time Further, in 
Ex A-1, there 1s no vesting clause Under the 
Mohammedan Law, the mother will exclude the 
sons Therefore under such circumstances, ıt has 
got to be understood that two acres of land was 
given to Saram Bibi absolutely For all these rea- 
sons, it has to be concluded that under Ex A-1 will 
Saram Bibi was given two acres ofland out of 16 75 
acres absolutely with the right to enjoy the income 
arising therefrom and her brothers were directed 
to take possession of the same during their lıfe 
time, manageand collect theincome from theland 
and pay the same to her according to the ratio 
given to her after deducting the necessary 
expenses and obtain a receipt from her It is 
significant to note that nowhere in Ex.A-2 it 1s 
stated that Saram Bıbı's right to enjoy the 
usufructs over two acres of land is taken away 
and given to Jaleika Bibi Even 1f the conditions 
contained ın Ex A-1 1s applied to the properties 
given under Ex A-2, Saram Bibi has got to take the 
suit properties absolutely and hereditarily 
[Paras 18, 21, 22, 24 and 25] 
The first appellate court rightly pointed out that 
in the absence of any details or particulars of the 
alleged coercion, undue influence and fraud as 
required uder O 6, Rule 4 C.P Cin the pleadings 
the defendants were not called upon by the plead- 
ings to meet any case of the alleged fraud, undue 
influence and coercion and that the plaintiffs cannot 
now be allowed to raise such plea at this belated 
Stage This view of the first appellate Court 
appears to be quite correct on the basis of the 
earlier decisions on this point [Para 27] 
Simply because, the persons who attested the 
settlement deeds were close relatives, that itself 
would not invalidate the documents Saram Bibi 
was the resident of Peria Agraharam at Erode, but 
the execution of the documents was at Mettupa- 
layam It was shown that Saram Bibi herself was 
born at Mettupalayam, and got the properties 
through her father and that the properties were at 
Mettupalayam though her husband’s place 1s Peria 
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Agraharam She used to visit Mettupalayam where 
the first defendant was residing He 1s related to 
her even prior to her marriage The recitals in 
Ex P-12 are to the effect that Saram Bibi had 
agreed at the time of the marriage of the first 
defendant to give him properties and that ıt was 
1n purusance of that promise that Ex B-12 was 
executed Therefore, the fact that the documents 
were executed at Mettupalayam by itself 
would not create any suspicious circumstances 
In fact, the presumption 1s that the contents of 
the documents would have been read to her 
before obtaining her thumb impression and the 
sub-Registrar being a Public Officer would 
not have registered the documents without 
observing the necessary formalıtıes Hence, no 
adverse inference can be drawn against the volun- 
tary nattre of these documents Simply because 
the documents were executed in favour of her 
relatives, 1t 1$ not possible to presume undue 
influence [Paras 28 & 29] 
Even according to the defendant put forward by 
the respondents herein the settlement deeds are 
voidable documents and not void documents. In 
such circumstances the submission that thedocu- 
ments are void ab initio cannot be accepted Void- 
abledocuments ought to have beenset aside by the 
affected parties within threeyears from the date of 
knowledge of these settlements as can be seen 
from Art 59 of the Limitation Act [Para 32] 
Cases referred to: 

Ram Pian v Bhajvant, AI R. 19908 C. 1742, Lakshmi 
Ammal v T Narayana, A I R. 1970S C 1367 
T.Raghavan, Senior Counsel, for V Nai ayanasamy, 
for Appellants 

M R Narayanasamy, Senior Counsel, for P S.Srı- 
saam, for Respondents 

The Court delivered the following 
JUDGMENT - This appealarises out ofthe judg- 
ment and decree rendered 1n A S No.93 of 1975 
and the memo of cross objection, which in turn 
arose out of the judgment and decree rendered in 
O S.No 321 of 1989 Defendants 2 and 3 are the 
appellants herein Plainuffs.1 and 4 and defen- 
dants 4 to 8 are the respondents First plaintiff 
died, and his legal heirs were also brought on 
record Plaintiffs 1 to 4 filed O S No 321 of 1969 
for parution and future mesne profits In order to 
understand the relationship between the parties, 
the following geneological tree would bc of great 
help 
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Shamsuddin-(W) Pathimuthu Bibi / 
| | | | | | 
(S) (S) (Dr) (Dr) (Dr) (Dr) 
Hasan Abdul Kadar Sarambibı  Pathimuthu Mariam Bibi Juleka Bibi 
(D-1963) bibi (born between 
1925-27) 
(H) Mohammed Habibulla Sahib 
(died 1938) 
| 
| 
| | | | 
(S) (S) (Dr) (Dr) (Dr) 
Abdul Rahman Mohd Sherif Asra Bibi Jaina Bibi Fathimuthi Bıbı 
(D-1951) (D-1963) - (died 1957) (died 1925) (died 1942) 

| predeceased 

| Saram Bibi | 

| (W) D1 | 

> | 
| | | | | | 
(S)(S)(S)(S) (S) (S) (Dr) (Dr) 
P1P2P3P4 D2 D3  Kathya Ayısa 
Bıbı Bıbı 
(dıed) (died) 


2.Shamsuddin ıs the original owner of the suit 
properties He executed a will Ex A-1 dated 
15 8.1925 makingcertain bequests in favour of his 
wife, two sons and three daughters and endowed 
certaın properties to religious trust. His youngest 
daughter Juleika Bibi was not born then She was 
born after the execution of the will Ex A-1 After 
she was born, again Ex A-2 will was executed on 
134.1927 The second will was stated to be a 
codicil, and modifies Ex A-1 in certam manner 
Under Ex.A-2 Shamsuddin made certain read- 
justments of bequests already made under Ex A-1 
and also made bequests ın favour of his new born 
daughter Juleika Bibi, besides dealing with the 
suit properties under Ex A-2. In order to under- 
stand the disposition of the properties by thc 
testator Exs.A-1 and A-2 should be read together 
Shamsuddin purchased the suit properties dealt 
with ın Ex A-2 in 1926 under Ex B-9 from Jamal 
Mohideen Sabib Co which itself was ın pursuance 
of an agreement to recovery comprised in an ear- 
lier sale deed executed by Saram Bibi to Jamal 


Mohideen Sahib ın 1916 under Ex B-18, Shamsud- 
din died ın 1928 and Saram Bibi died ın 1963 

Saram Bibi executed a settlement deed under 
Ex B-120n 14 9 1955 in favour of the defendants 

Yet another settlement deed was executed by Saram 
Bibi Ex B-130n 19 4 1962 in favour of defendants 
and Mohammed Sheriff. The suit properties are 
covered under these two settlement deeds 

3. The case of the plainuffs is as under Saram Bibi 
was entitled to enjoy the usufructs of the suit 
properties during her life time without power of 
alienation and that her male heirs are entitled to 
take the suit properties absolutely after her life 
time Their grandfather Mohammed Habibulla 
was managing the suit properties till his death ın 
1939 Thereafter, histwo shons and Saram Bibi 
were possession of the suit properties 1n turns 
and that the tannery in S No 378/B (suit item 
No.13) was put up ın or about 1938 from the 
income of the suit lands Saram Bibi and her son 
Mohammed Sheriff were 1n management of the 
land after the death of the father of the plaintiffs 
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They understood that the settlement deeds 
Exs B-12 and B-13 were taken by Mohammed 
Sheriff in favour of his wife and sons viz., defen- 
dants, from Saram Bibi by fradulent and deceitful 
meansandbyexerciseofcoercion undue influ- 
enceand therefore those settlement deeds will not 
confer any ttle on th defendants and they are not 
binding on the plaintiffs On the death of Saram 
Bibi they were entitled to a moiety of the suit 
properties while the other moiety belongs to the 
defendants 1 to3 Saram Bibi has sold a portion of 
the suit properties to defendants 6 and 7 and that 
the defendants have settled a portion of the suit 
properties on the 8th defendant for religious 
purposes Hence the defendants 6 and 8 were 
impleaded as parties. On these pleadings, initially 
* the plaintiffs filed thesuit for partition claiming 
half share in the suit properties 

4. Initially, 1t was the case of the plamtuffs that 
Saram Bibi had been piven a lıfe cstate in the suit 
properties without power of alienation and that 
her male heirs were to take the suit properties 
absolutely after her life ame. The plaınt was amended 
later on to the effect that Saram Bibi was given 
only the usufructs from the suit properties for her 
lıfe time and that the suit properties devolved 
absolutely on her male herr after her death. Dunng 
the pendencyof the firstappeal in 1976, the plain- 
tiffs again amended the plaint claiming that they 
and defendants Zand3 were each entitled to 1/6th 
share either by testamentary or intestate succes- 
sion and they claim partition and separate posses- 
sion of 4/6th share 1n the suit properties 

5. On the other hand, the case of the defendants is 
as under - The suit properties had been given 
absolutely to Saram Bibi under the will -Ex.A-2 

The construction sought to be made by the plain- 
uffs on this will 1s totally incorrect Saram Bibs 
who had absolute right over the suit properties 
enjoyed them and that she has validly settled the 
suit properties severally on the defendants and 
Mohammed Sheriff under the the settlement deeds 
Exs B-12 and B-13 and that these settlement deeds 
are valid and binding on the plaintiffs. According 
to the defendants, it is not correct to state that the 
settlement deeds were executed under coercion, 
undue influence and fraud as alleged by the plain- 
tiffs They further submitted that the challenge on 
these settlement deeds is an after thought not 
having been raised earlier under the notice 
Ex A-6 issued by the plaintiffs. The plaintiffs are 
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not entitled to partition as prayed for The defen- 
dants have effected improvements bona fide to 
suititem Nos 6and 7. The plaintiffs were estopped 
from claiming any right ın the sult properties as 
their father had in prior proceedings admitted the 
title of Saram Bibiand had disclaimed any interest 
in him in the suit properties The wills show that 
the testator was not interested in giving right over 
usufructs only in favour of Saram Bibi. The plain- 
tiffs are estopped from going behind the case as 
originallyset outin the plaint The defendants 6to 
8 remained exparte. The defendants 4 and 5 clamed 
to be bona fide purchasers for value ofa portion of 
suit item No.9 from the defendants and pleaded 
that they have effected improvements thereon 
6. The third plaintiff examined himself as a wit- 
ness. The plaintiffs have also examined one Abdul 
Rehman on their side So also, the second defen- 
dant examined himself as a witness Three other 
persons were also examined on the side of the 
defendants. The plaintiffs filed Exs A-1 to A-10 
and the defendants filed Exs B-1 to B-26 Thetrial 
court framed as many as 13 issues The judgment 
rendered by the trial court is summarised ın the 
judgment of the first appellate court as under: 
“The learned Subordinate Judge held that on 
a proper construction of Exs.A-1 and A-2, the 
wills, Sarama Bibi had absolute title to the suit 
properties and that it was neither a life estate 
nor a mere right to usufructs only, 1n the suit 
properties Regardıg the settlement deeds 
Exs.B-12 and B-13, he held that they were 
obtained by Mohammed Sheriff and the appel- 
lants by practising fraud He negatived the 
contention of the appellants that the respon- 
dents were estopped from contending against 
the absolute estate of Saram Bibi in the suit 
properties. He held that the settlement deed 
Ex.B-14 executed by the appellants ın favour of 
respondent No 9, defendant No 8 for religious 
purpose was not binding on the respondents 
He also held that the tannery building in suit 
item No.13 was constructed out of the 1ncome 
from thesuit properties The learned Subordi- 
nate Judge however held that Saram Bibi her- 
self had alienated suit item No 8, (survey No.372) 
andcertain other properties not covered by the 
suit to respondents No 7 and 8 defendants 
No 6 and 7 under Ex.B-11 in 1952 and that 
those properties cannot be held to be available 
for partition. On these fidings, the learned 
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Subordinate Judge passed a Preliminary 
` decree for partition ofthe half share of respon- 
dents No 1 to 4inall the suit properties except 
suit item No 8 witha direction for future prof- 
its claimed in the plaint to be determined 
under O 20, Rule 18, C P.C" 
7. As against this judgment and decree, the defen- 
dants 1 to 3 preferred an appeal before the 
first appellate court. So also, aggrieved over the 
Judgment and decree of the trial court, the plain- 
uffs 1 to 4 have filed cross objection to the extent 
to which the trial court rendered findings adverse 
to them and also against the dismissal of the suit 
regarding item No 8 1n S.No.372. On considering 
the facts arising ın this case, the first appellate 
court held as under- Saram Bibi was not abso- 
lutely entitled to the suit properties, but had only 
theinterest to take the usufructs limited to herlife 
ume Saram Bibi voluntarily executed the settle- 
ment deeds Exs.B-12 and B-13 and they were duly 
executed and attested and hence they are valid 
Notwithstanding the fact that Exs.B-12 and B-13 
are true and valid, the appellants do not get the 
suit properties absolutely to the exclusion of the 
respondents/plaintiffs. The entire suit item No.8 
ın S.No 372 1s available for partition The plain- 
tiffs 1 to 4and defendants 2 and 3 the grandsons by 
the twosons of Saram Bibi were entitled to thesuit 
properties on the cessation of her interest in the 
suit properties which itself was to take effect but of 
the usufructs of the suit properties for her life 
tme Abdul Rehman and Mohammed Sheriff, 
two sons of Saram Bibi had no daughters The 
plaintiffs 1 to 4 and defendants 2 and 3 taking as 
residuaries are each entitle to 1/6th share in the 
suit properties. Accordingly A.S.No.93 of 1975 
was dismissed and thecross objection ofthe plain- 
tiffs 1 to 4was allowed, granting them the relief of 
partition of 4/6th share ın all the suit properties 
8. It is against this judgment and decree ofthe first 
appellate court, defendants 2 and 3 are ın appeal 
before this Court 
9. The learned senior counsel appearing for the 
' appellants Mr T.Raghavan, submitted as under. 
A combined reading of the conditions contained 
ın Exs.A-1 and A-2 wills would postulate that 
Saram Bibi was given corpus of the properties 
itself absolutely and it is not correct to state that 
Saram Bibi had been given merely the right to 
enjoy the susufructs till her life time in thesuit 
. properties Even ifboth thewills are read together 
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it is not possible ta come to the conclusion that 
Saram Bibi was given only the right to enjoy the 
usufructs. In fact the properties are given to Saram 
Bibi under the second will Ex.A-2 and therefore 
the conditions stated 1n Ex A-1 will cannot be 
relied upon to curtail the absolute right given 1n 
the second will. The respondents had taken a plea 
initially that Saram Bibi was given lıfe interest ın 
the suit properties and the corpus were given to 
her children If that 1s so, under Mohammedan 
Law, ıt will be deemed that Sarani Bibi was given 
the suit properties absolutely The respondents 
should not be permitted to change their stand and 
put forward a new plea that Saram Bibi was given 
only the right to enjoy the usufructs during her life 
time The recitals contained ın Ex A-2 would mean 
that Saram Bibi was given the suit. properties 
absolutely to be enjoyed hereditorily A plain 
reading of the recitais contained ın Ex.A-1 would 
go to show that Saram Bibi was given absolute 
right over the two acres of land and the half of the 
amount realisable from M K Mohammed Basha 
Saheb The conditions mentioned under ‘C” 
schedlue to Ex.A-1 would relate to only the mode 
of realising the income from the corpus Nowhere 
in Ex A-1 itis stated that Saram Bibi can enjoy the 
usufructs only during her life time. In fact thesons 
of Shamsuddin were directed to have the posses- 
sion of the properties given to the female mem- 
bers till the life time of the sons so that they can 
realise the income from the landed properties and 
pay the same to the female members Further, the 
absence of the vesting clause in Ex A-1 would go 
to show that the two acres of land was given to 
Saram Bibi absolutely 

10. In Ex.A-2 there was no recital to the effect that 
the properties were given to heron condition that 
she should enjoy the usufructs only during the hfe 
time. In fact, the properties were given under 
Ex A-2 to be enjoyed heredictorily absolutely 

Under the Mohammedan Law the mother will 
exclude the sons and therefore in the absence of 
vesting clause ın Ex A-1 1t has got to be inter- 
preted that the properties were given to Saram 
Bibi absolutely. Itis not correct to state that Saram 
Bibi was given the mere right to enjoy the 
usufructs in the suit property because her husband 
would flitter away the estate. In fact, her father 
wanted to give her back the property under 
Ex. A-2 will, which she couldnot obtain from Jamal 
Mohammed Saheb and Co. even though there was 
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reconveyance clause in the sale deed Ex.B-24 the 
written statement filed by the two sons of Saram 
Bibiin O S No 113 of 1943 would go to show that 
they accepted that Saram Bibi had absolute right 
over the suit properties. If at all there is any 
condition attached with two acres of land under 
Ex A-1, that would go to Juleika Bibi. Even in the 
suit notice Ex. A-6, 1t 1s not the case of the plaintiffs 
that Saram Bibi was given only the right to enjoy 
the usufructs in the suit property during her life 
time. It was therefore pleaded that under Ex.A-2 
the suit properties were given to Saram Bibi abso- 
- Jutely to be enjoyed herditorily. In such circum- 
stances ıt Was pleaded that the findings of the first 
appellate court on this point may be reversed and 
that of the trial court restored. 

11. Ex B-12 and B-13 settlements are valid docu- 
ments executed by Saram Bibi They are binding 
on the plaintiffs/respondents herein. According 
to the averments 1n the plaint, they understand 
that fraudulently and by deceitful means and by 
exercising coercion and undue influence Moham- 
med Seriff had taken the settlement deeds in 
favour of his wife and two sons. According to the 
plaintiffs, these deeds were taken fraudulently for 
the purpose of depriving the plaintiffs" lawful 
share ın the suit properties. undue influence, 
coercion and fraud are legal pleas, therefore, the 
plaintiffs are expected to give full particulars and 
details of the sameas per the provisions contained 
in O 6, Rule 4, C P.C In the absence of any par- 
ticulars, and details these allegations cannot con- 
stitute the legal plea of fraud and undue influence. 
The respondents did not given any details or par- 
tıculars for these allegations. After the judgment 
was rendered by the trial court, the plaintiffs 
attmpted to amend the plaint to introduce the 
details for undue influence, coercion and fraud 


and therefore it remains to be seen that the plaint- 


1s bereft of particulars on this aspectand hence the 
plaıntıffs/respondents are unable to substantiate 
their allegations on undue influence, coercion and 
fraud. Even in the suit notice Ex.A-6 only fraud 


was alleged, undue influence and coercion was not , 


stated therein. It is not their case that Saram Bibi 
never executed these settlement deeds. The fact 
that Saram Bibi did not appear before the Sub- 
Registrar would not by itself invalidate the docu- 
ments Simply because the witnesses to the docu- 
ments are close relations, ıt would not mean that 
there i$ any suspecious circumstances ın the 
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execution of those documents It is only after 
having understood the contents ofthe documents 
Saram Bibi put her thumb impressions Simply 
because those documents were not registered 1n 
the place where Saram Bibi was residing that 
would not mean that there is suspicious circum- 
stances in the registration It is also not correct to 
state that since one branch was excluded from 
getting the properties, the settlement deeds have 
become invalid In fact, there is no prayer to set 
aside the settlement deeds The tannery was pur- 
chased out of the income from thesuit properties 
It was therefore pleaded that the settlement deeds 
are vaild and binding on the plaintiffs/respon- 
dents. 

42. On the other hand, the learned Senior Counsel 
Mr M.R.Narayanasamy, appearing for the plain- 
tiffs/respondents contended as under. Exs A-1 and 
A-2 wills should be read together Ex.A-2 wills 
subject to the conditions stated 1n Ex A-1 wil! A 
combined reading of both the wills would go to 
show that Saram Bibi was given only a right to 
enjoy the usufructs of the suit properties during 
her life time and the corpus was given to her male 
chiidren. In the schedule ‘C’ to Ex A-1 will, it 1s 
clearly stated that Saram Bibi was given right to 
enjoy the usufructs during her life tıme. If the 
properties are not vested, it will revert back to the 
donor and it will devolve according to Mohamma- 
dan Law. The husband of Saram Bibi was a spend- 
thrift hence the father of Saram Bibi does notwant 
to give any property to his daughter absolutely. 
Whilethe properties were given to his sons Sham- 
suddin clearly stated that properties should go to 
them absolutely. This can be seen on a careful 
reading of Ex.A-1 will In fact, Ex.B-9, property 
was originally sold by Saram Bibi and therefore 
her father does not want to give this property to 
her absolutely so as to save the immovable prop- 
erties from the hands of the Saram Bıbr's husband. 
It is the case from the beginning of the plaintiffs/ 
respondents herein that Saram Bibi was given 
onlyright to enjoy the usufructs in the suit proper- 
ties during her life time and after her life time the 
properties are given absolutely to her male chil- 
dren. Even though it ıs not stated ın Ex.A-2 that 
Saram Bibi had only right to enjoy the usufructs 
for her life time, that has got to be understood 
from the reading of Ex A-1. In Ex. A-2 it is clearly 
stated that the property was given subject to all the 
conditions stated ın Ex.A-1 will. Hence Saram 
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Bibiwas given only the right to enjoy the usufructs 
from the suit properties till her life time and the 
corpus was givento her malechildren after her life 
time 
13. Exs.B-12 and B-13 settlements are not binding 
upon the plaintiffs/respondents. These settlements 
were executed under undue influence coercion 
and fraud. The averments as stated in the plaint 
are sufficient to satisfy the provisions contained in 
O 6, Rule 4, CP.C Even if the pleadings in the 
.plaınt are not sufficient to give enough details an 
application was filed to amend the pleadings and 
since the amendment can be allowed at any stage 
the first appellate court ought to have allowed the 
amendment petition and permitted the plaintiffs 
toamend the plaınt Theoriginals of Exs.B-12 and 
B-13 were not produced before the court. If they 
are 1n the Erode Bank as alleged the appellants 
ought to havé summoned them, but they did not 
do so Even m the suit notice Ex A-6, the case of 
the respondents herein was that two settlement 
deeds were executed under suspicious circum- 
stances. D W 2and D W 3 are the attestors They 
are the close relatives of the appellants herein. 
Saram Bibi was a resident of Erode The docu- 
ments were registered at Mettupalayam. Saram 
Bibi was not present before the Sub-Registrar for 
registration. Her power of attorney agents pre- 
sented the documents for registration, but for 
registration Ex.A-10, she herself went to Sub- 
Registrar office Saram Bibi affixed her thumb 
impression and it is not known as to whether she 
affixed her thumb impression after having under- 
stood the contents of the documents. She is suffi- 
ciently an aged person, who could not look after 
her own affairs. There 1s no mention of Ex.B-12 in 
Ex.A-10, the partition deed executed in 1952. 
Henceshe was notaware of the settlement deed 
Ex.B-12 On the date when Ex B-12 was executed, 
the properties were already partitioned and there- 
fore thefe is no property to give by way of settle- 
ment The plaintiffs/respondents herein are not 
parties to the settlements and therefore they can 
1gnore them and they need not file any suit to set 
aside these documents. The defendants/appellants 
wanted to rely on those documents and therefore 
the burden is on them to prove that they are valid 
documents. Saram Bibi can exclude one branch of 
legal heir without assigning any valid reasons. It 
was therefore pleaded that the settlement deeds 
Exs.B-12 and B-13 are executed under suspicious 
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circumstances and hence invalid and not binding 
upon the plaintiffs/respondents herein İt was 
therefore pleaded that the findings of the first 
appellate court on thus point may be reversed and 
that of the-trial court restored 

14.Ihave heard the rival submissions The learned 
senior counsel appearing on both sides relied 
upon various text books and authorities ın order 
to support their respective contentions. I have 
carefully gone through the same In the present 
appeal, the primary point for consideration per- 
tains to the interpretation of the two wills Ex A-1 
and A-2 Initially in the plaınt the plaintiffs/ 
respondents herein contended that under the said 
two wills Saram Bibi was given only a lıfe estate in 
the suit properties and the corpus is vested with 
the male children of her Later on, by introducing 
an amendment the pleading was amended to the 
effect that Saram Bibi was having only a right to 
enjoy the usufructs of the suit properties till her 
life time and the properties are vested ın her sons 

ItSaram Bibi is given life estate in the suit proper- 
ties, she would be entitled to take the properties 
absolutely in as much as the concept of life estate 
with the gift over to another 1s not know to 
Mohammedan Law and person who is given such 
alife estate can take the properties absolutely, the 
gift over bemg void Under the Mohammedan 
Law right to enjoy the usufructs till the life ume 
over the ımmovable properties 1s valid 

15. Thus according to the amended pleadings, the 
plaintiffs/respondents herein submitted that Saram 
Bibi was given only the right to enjoy the usufruts 
till her life time over the suit properties and the 
corpus is vested with her sons Whatever might be 
the case put forward by the parties,it is ultimately 
the duty of the court to interpret the wills accord- 
ing to the terms contained therein 

16. It remains to be seen that the dispute 15 
between the heirs of two sons of Saram Bibi. The 
trial court held that Saram Bibi was given under 
Ex.A-2 will the corpus of the suit properties abso- 
lutely to be enjoyed hereditorily On the other 
hand, the first appellate court held that Saram 
Bibi was given only the right to enjoy the usufruct 
during her lifetime only and she was not given the 
corpus absolutely to be cnjoyed hereditorily as per 
thewills Exs A-1and A-2 The trial court held that 
the two settlement dceds Exs B-12 and B-13 are 
not valid documents and hence not binding upon 
the plaintiffs On the other hand, the first appel- 
late court held that the settlement deeds Ex B-12 


^ 


~ 


I] Mohammed Jaffar v Mohammed Ibrahim (died) (Thantkkachalam, J.) 


and B-13 are voluntarily executed documents and 
hence valid ^ 
17. The fact remains that the suit properties are 
covered under the second will Ex A-2 dated 
13.4.1927. The first will was executed by Shamsud- 
din on 16.8.1925 The suit properties are not cov- 
ered by Ex A-1 will It remains to be'seen that 
Shamsuddin Rowther begot a female child Juleika 
Bibi after the execution of the first will Ex A-1. 
Shamuddin Rowther acquired the suit properties 
under Ex B-9, in 1926 ze, between the dates of 
Exs A-1 and A-2 It appears that 1n order to pro- 
vide certain properties to his after born female 
child and 1n order to make a disposition of the 
newly acquired properties shamsuddin executed a 
further will under Ex A-2 The facts reveal that 
Saram Bıbı and her husband purchased the prop- 
erties initially under Ex.B-4 ın 1904 and that Saram 
Bıbı had executed a giftin respect of her halfshare 
ofthe properties ın favour of her husband Habıb- 
ulla Sahib under Ex B-5 in 1910 directing him to 
discharge certain debts due to Khader Mohidden 
Sahib and Co under a mortgage In 1941 the 
husband of Saram Bibi, Habibulla Sahib giftd 
some properties to Saram Bibi under Ex B-6 stat- 
ing that purchase had been made with the sridhana 
of Saram Bibi Some other properties were also 
gifted by Habibulla Saheb ın favour of his wife 
Saram Bibi under Ex B-7 1n 1915 In 1916 under 
Ex B-8 Saram Bibi sold to Jamal Mohideen Sahib 
and Co, some properties with an agreement 
reconvey the same within 10 yeàrs period. On 
16.2 1926 on the eve of the expiry of the said 10 
years period Shamsuddin purchased the said 
properties from Jamal Mohideen Sahib Co, 
under Ex.B-9 It 1s under these circumstances 
Shamsuddin Rowther became the owner of the 
suit properties ın 1926, which he dealt with under 
his second will Ex A-2 
18. It is correct 1n stating that both the wills 
Exs A-1 and A-2 should be read together ın order 
to understand the terms of disposition and the 
1ntention of the testator. This 1s because even the 
testator in his second will Ex.A-2 has stated so, as 
can be seen from the following sentence occuring 
in Ex A-2 will. 
“Gou 2 e ayb aci. .Lug.ujeirer ssl 
EBM THE MHEG EL BULL (9 ereir curiasernBw 
LOŠEG, ereir aibemib UNGON IU ujb HEY 
Wigi Glamerer Geuctsng tugs.” 
19. Therefore whatever might have been the stand 
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taken by theappellants and the respondents in the 
respective cases, ultimately the result of the 
appeal depends upon the interpretation of the 
above said two wills. It is already mentioned that 
the disposition of the suit properties were made 
under the second will Ex.A-2 While making the 
disposition of the suit properties under Ex A-2 
will the testator has stated 1n the relevant portion 
of Ex. A-2 relating to Saram Bibi as under 
""amgimrib LİLİ gibon (uper p usleSleb seti FE 
ONE ssp emen OHSS au QUIN seme, THU 
Qaror Nirma anda Lağumns enel 
géara Garry uğ." 
In view of the above said conditions stipulated in 
thesecond will, ıt 1s necessary to see as to what the 
testator intended while making the bequest to 
Saram Bibi under Ex A-2 Therefore, it becomes 
necessary to consider as to what are the conditions 
stipulated by the testator under Ex.A-1 will in so 
far as Saram Bibi 1s concerned. 
20. Ex.A-1 will is dated 16.8 1925 In the said will 
properties were bequesthed to seven persons 
Several bequeaths were made by the testator in 
favour of his sons, daughters, wife and for reli- 
£ious purpose m respect ofa total extent of 18.75 
acres in Odanthuraı village besides other proper- 
ties elsewhere In the beginning of the said will 
Ex A-1 it 1s stated as under: 


“pret GULOMÜ eu ever ADNA FOL 
Bös asrang gmaw Gambajéscner (|) sanış wed 
MuSan amga rangup (S)sewig Wed 
Dugana Gleiup ues iSpemyupib eres sous) 
enad qn! Gat satrış acht Agar soutaci Şe 
Apu girio ousting urs (1)eu8 QDA 
Sour aag LOY serra 3-4-5 Aws 
MİSEL rağ uTPonu 6 GioodaiBli 1 as 
Gb BE Quisi (4) mre Guuéqb (ös 
euw apt ash OanOsgcrongyd Sy. 
Wev satı | Genğgiğsmer eres) Ginger 
germ Deda. çıpaıbıngı ABr amin-1, 
Born odalı. (peibuns] stayed amat 
emu -2 Quisi Suswe u Duig Gevale 
ST mungad mağy& Glemci(p CroGongsh 
Owen. uniggy ebay Gopu Gansgdseiei 
yün eumibuguseo Goby AES 
Dry FEST SHBTULD (GAULA emi&emeo 
ALGU apgsencs Pwys GHUBW gens 
Gung sib e drereng 3-4-5-6 (eo&sibi t aida 
CEG THUGW me Myang oH argaped 
Qarsi Awis iuba; 85 Qubo eur 
Gay uy AUTERA ELOD, sna 1,2 
OwâsıBL 1 isa ai ento. "" 
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In the above said will Ex. A-1, ‘C schedule relates 
toSaram Bibi Inschedule ‘C’ the testator directed 
Saram Bibias to how she should enjoy the income 
from 2 acres of land The necessary recitals in the 
“© schedule are as under. 


"(Qbs Aiboa phe sans wen ula» 
Rounidare gris SipCiow Baud os bó sé 
ys LIULL 2 gösü quGums Gsappp g16 
BD Oungee 2 gös aNevSoomupscrer Liu 
İY GUNEŞ cu(btorres ens, Guo Oc acts. ser 
yedir gangib 1-2 Geo&ai B 1 cuter gpeowmü 
3 Ose L emmtb LL Abor rentre ng 
Qaror Geucimg wg. 19eirgeyib am M sn (Sons) 
Aursand eres au Gearcsstg.ui 05.18,522-8-Tib 
Gopu engb If gbori 4 QwásDi L. 
uneon $F sedwrehb cues Gleutor runs 
sorts Gopuy Qupo Oig Osrererajıb.” 


21. Thus under Ex A-1, the daughters 1n serial 
Nos.3, 4 and 5 and his wife 1n serial No 6 were 
given the schedule mentioned properties with 
Sudanthira( aspro > ) In the begin- 
ning of the will the testator stated that the proper- 
ties should be taken by the legatees as per the con- 
ditions stated hereunder and under the schedule. 
In the matter of bequeathing the properties the 
crucial words used are — ''ayeugentadr ye 
Ama Gamrérer — Geucing ug ” 
In Ex.A-1, in the Shedule ‘C’ ıt was further 
stipulated that Saram Bibi should subject to the 
conditions mentioned earlier taken the income 
from an undivided 2 acres of land out of 16 75 
acres. Therefore, the conditions mentioned ın 
schedule ‘C’ should be read together along with 
the conditions stated in the prior portion of the 
will Further the two sons of Shamsuddin were 
directed to hold the properties under their posses- 
sion till their life time manage and collect the 
income from the lands given to their sisters and 
mother and distribute the same to them according 
to the ratio given to them after deducting the 


necessary expenses. The words “ — (gaviser 
guns Lies psd Qh gaia 


would relate to the words ‘‘sre1g GionvisemnBw 
eei Aws i upaibingy ysa smut-l. 
Bor Ows paid og HUŞ emgrr-2.'* 
Therefore, nowhere 1n the will Ex.A-1 it 1s stated 
that Saram Bibi js entitled to enjoy the income 
from the said two acres of land only till her life 
time. While interpreting the will Ex A-1 the lower 
appellate court failed to consider the two 1mpor- 
tant aspects viz., (1) The first portion of the will 
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Ex.A-1 and (2) the fact that now here in the will 1t 
was stated that Saram Bibi is entitled to enjoy the 
1ncome from two acres of land only during her lıfe 
ume 

22. Under condition No 6in the will Ex A-1Saram 
Bibi and her sister were directed to take equa! 
share in the amount of Rs 18,522 8.1 realisable 
from M K.Mohammed Basha and sons In the 
schedule ‘C in Ex. A-1 Saram Bibi and her sister 
were directed to collect the amountand divide the 
same equally among themselves Itissignificant to 
note that the sons were not directed to collect this 
amount due from M K.Mohammed Basha and 
sons, and pay the same to their sisters Only the 
1ncome from the lands were directed to be col- 
lected by the sons and distribute the same to the 
female members of the family till the life time of 
thesons Further it is pertinent to note that ın the 
beginning of the will Ex.A-1, the testator had 
Stated that the legatees should take the properties 
given to them and enjoy the same absolutely as can 
be seen from the words o 'yeyaiser yeğ 

Awu giardi o Geucssguigy. ." 

Immediately thereafter under condition No 1,1115 
stated that Geisd mme Guşaşsıb (Qs 
2 lb aparas &5/5 GsaGâgıdrorgııb, 214 
Wed seir Get woSicd san Glomisj&acner 
These words clearly show that properties were 
given to the female heirs absolutely. It relevant to 
note that all the properties of Shamsuddin were 
disposed off under the will Ex A-1 The said two 
acres of land mentioned in the ‘C’ schedule ın 
Ex A-1 was not given to any other person, except 
to Saram Bibi In some places, in Ex A-1, it is 
stated that, “arte abf gioi 
ADILIAN GIS Glarmeirer Gavetr i wg” 
and in some other places ìt ıs stated as — yes 
ansaid Glamerer Goring wgs and no other word 1s 
usedto restrict the meaning of these words there- 
fore, wherever the testator says enjoy the proper- 
ues( sayualsgıâ ariar Geucssg wig) 

would mean, absolute enjoyment of the proper- 
ties So also neither ın the ‘C schedule nor else- 
where 1n Ex. A-1 ıt was stated that Saram Bibi can 
enjoy the income from 2 acres of land only during 
her life time. Furtherin Ex A-1, there 1s no vesting 
clause Under Mohammedan Law the mother will 
exclude the sons. Therefore, under such circum- 
stances, 1t has got to be understood that two acres 
of land was given to Saram Bibi absolutely For all 
these reasons, I have to come to the conclusion 


. that under Ex.A-1 will Saram Bibi was given two 
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acres of land out of 16.75 acres absolutely within 
the right to enjoy the income arısıng therefrom 
and her brothers were directed to take possession 
ofthesameduring their hfe time, manage and 
collect the income from the land and pay the same 
to her according to the ratio given to her after 
deducting the necessary expenses and obtain a 
receipt from her 
23. The above interpretation of the will Ex A-1 1n 
So far as the property given to Saram Bibi 15 
concerned finds support from what is stated 1n the 
second will Ex A-2 It is already stated that in 
order to provide certam properties to Juleika 
Bibi, who was born after the execution of Ex. A-1 
and also ın order to dispose of the property pur- 
chased after the execution of Ex. A-1, the second 
will Ex.A-2 was written In the second will Ex. A-2, 
the two acres of land and half of the amount of 
Rs 18,522.8 1, realisable from M K. Mohammed 
Basha Saheb and Co given to Saram Bibi under 
Ex A-1 were taken away and given to Juleika Bibi. 
Thus Juleika Bibi got not only the properties 
given to Saram Bibi but also some other item of 
properties Instead of the properties given under 
Ex A-1 Saram Bibi was given under ExA-2, will 
the property purchased by Shamsuddin from 
M.Jamal Mohideen Saheb and Co., viz., 4196 
acres 1n Semur village, Erode. 
24. As already pointed out that Saram Bibi had 
been given 2 acres of land absolutely can be seen 
from the recitals contained ın Ex.A-2. The rele- 
vant words are. “Godin cued sem. 
3 Glev&seiB i “C” Gag yaad esci. Qengae 
sep UnğBuavg yedi gagno Ff gibon 
HG TpBeadı  COanhss (áo 
Qay yho sen Glamáens 
The abovesaid words ın Ex.A-2 clearly show 
that what given to Saram Bibi under Ex.A-1 
was two acres of land absolutely. Further it 1s 
Stated, "apar e ula 3 Awis 1. snymib 
15 9unbion má; Giofung. Gaga" ys erp 
uss (S5 2 gesi pens Hd Geb” 
Here also ıt 15 very clearly stated that Saram Bibi 
was given two acres of land absolutely. It1s further 
stated that Gopu. sangro f Abonma 
Gami Glamáeng Gogol «cg rd” 
Here also it is clearly mentioned as to what was 
given to Saram Bibi under Ex.A-2 was the prop- 
erty and not the income from the property It is 
significant to note that nowhere in Ex.A-2, ıt is 
stated that Saram Bıbi's right to enjoy the 
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usufructs over two acres of land 1s taken away and 
given to Juleika Bibi. Now let us see an import 
clause-found in Ex. A-2, which runs as under: 
“sromb 1519 gbr upar o ucla SL FEW 
ANS shes éG eu (UL (9 gens THU 
Gerer Gerewerssr sun und Burs yaya 
gi Qarar Geuckig.urgy. '' 
25. While interpreting this clause, the learned 
counsel for the defendants/appellants contended 
that Saram Bibi was given the corpus absolutely 
and hereditorily as per the conditions contained in 
Exs A-1 and A-2 wills. According to the learned 
counsel for the plaintiff/respondents, Saram Bibi 
was given only the right to enjoy the usufructs till 
her life time ın the suit properties and the corpus 
is vested in her sons. According to the learned 
counsel for the respondents herein even though it 
was not stated in Ex.A-2 will that Saram Bibi was 
given only the right to enjoy the usufructs till her 
hfe time, 1t has got to be understood as such, 
because the property given under Ex. A-2 was subject 
to the conditions contained in Ex A-1 This inter- 
pretation given by the learned counsel for the 
respondents herein cannot be accepted, because 1t 
was not stated so in both the wills. The suit prop- 
erties were given to Saram Bibi absolutely and 
hereditorily under Ex. A-2. It was already held that 
two acres of land was given to Saram Bibi under 
Ex.A-1 absolutely. Further, the testator himself 
had stated in Ex.A-2 that two acres of land was 
given to Saram Bibi absolutely under Ex.A-1. 
Therefore, even 1f the conditions contained in 
Ex.A-1 1s applied to the properties given under 
Ex A-2, Saram Bibi has got to take the suit prop- 
erties absolutely and hereditorily. Accordingly I 
hold that Saram Bibi was given the suit properties 
under Ex.A-2 will absolutely and hereditorily. In 
that view of the matter the findings given by the 
first appellate court on this aspect are reversed 
and set aside 
26. Saram Bibi executed two settlement deeds 
under Exs.B-12 and B-13. Ex.B-12, dated 13.9.1955 
was executed in favour of the appellants herein 
and Ex.B-13, dated 19.4.1962 was executed in favour 
of the appellants and Mohammed Sheriff. The 
respondents herein challenged these settlements ` 
as fraudulent. According to therespondents these ` 
settlement deeds are executed, by fraudulent and 
deceitful means and by exercising coercion and 
undue influence Mohammed Sheriff had taken 
two settlement deeds in favour of his wife and two 
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sons. According.to the respondents herein these 
documents were fraudulently created with the 
intention to deprive their lawful share. 

27. The learned counsel appearing for the appel- 
lants herein contended that the above mentioned 
plea as raised by the respondents herein 1n the 
plaint about the aileged fraud, undue influence 
and coercion is no legal plea at all ınasmuch as no 
details therefore have been given in the plaint as 
required under O 6, Rule 4, C.P.C. In the absence 
ofthe requisite details the allegations in the plaint 
cannot in law constitute any plea of fraud, undue 
influence or coercion. In order to cure this patent 
defect that the respondents herein before the first 
appellate court filed I.A.No.1784 of 1980, a peti- 
tion to amend the plaınt by including the details of 
the alleged fraud, misrepresentation and undue 
influence and also pleading that the settlement 
deeds are void ab initio. There is no plea of coer- 
cion ın the proposed amendment nor any details 
of coercion earher alleged in the plaint. The 
details regarding the alleged fraud, misrepresen- 
tation and undue influence as now given in this 
petition for amendment are merely a reproduc- 
tion of the reasonings given by the lower court in 
~ its judgment. However, considering the circum- 
stances under which the above said I.A.No.1784 of 
1980 was filed, the lower appellate court dismissed 
the same. It remains to be seen that it is not open 
to the réspondents herein to make any attempt to 
amend their pleadings in the first appeal stage to 
fill up the lacuna pointed out by the trial court. In 
fact, originally this appeal was decide by the first 
appellate court by remanding the case and that 
decision was taken up in appeal before the High 
Courtand the High Court set aside the first appel- 
late court's judgment and remand the matter to 
the first appellate court for fresh disposal The 
amendment was not applied for at any earlier 
stages and ıt was sought to be introduced by way of 
a petition filed on 27.10.1980 after the appellants 
commenced their arguments in which they madea 
pointed reference to the omission in the plaint of 
the necessary particulars regarding the alleged 
fraud, undue influence'and coercion as required 
under law. Therefore, the allegations with regard 
to undue influence, coercion and fraud appears to 
bean after thought and maden the plaint without 
any details or particulars and also without any 
basis. The first appellate court rightly pointed out 
that in the absence of any details or particulars of 
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thealleged coercion, undue influence and fraud as 
required under O.6, Rule 4, C.P C 1n the plead- 
ings the defendants were not called upon by the 
pleadings to meet any case of the alleged fraud, 
undue influence and coercion and that the plain- 
tiffs cannot now be allowed to raise such plea at 
this belated stage This view of the first appellate 
court appears to be quite correct on the basis of 
the earlier decisions on this point. Further, in the 
notice Ex.A-6 issued by the respondents, ın 
November, 1968 there 15 no mention of the exer- 
cise ofundue influence or coercion on Saram Bibi 
in the execution of Exs.B-12and B-13 and the only 
details of fraud mentioned therein was that Saram 
Bibi was made to execute the settlement deeds 
alleging that the properties were her absolute 
properties. 

28. Saram Bibi executed the settlement deeds 
under theoriginals of Exs B-12 and B-13. D W.11s 
the second appellant/second defendant. D W.2 1s 
the first appellant sister's son. He has attested 
the original of Ex.B-12. He has spoken about the 
execution of the document by Saram Bibi and its 
due attestation. D.W.3 is the younger brother of 
the first appellate first defendant and also father- 
in-law of the third appellant third defendant. He 
has attested the original of Ex.B-13 and spoken 
about the due execution of Saram Bibi andattesta- 
tion. There is nothing unusual in the attesting the 
settlement deeds. Simply because, they are close 
relatives that itself would not invalidate the docu- 
ments 

29. The third plaintiff examined himself as P.W 1 
He ıs not personally award of the execution of the 
settlement deeds and his evidence is insufficient to 
show the exercise of any fraud, undue influence 
and coercion by the appellants and Mohammed 
Sheriff on Saram Bibi ın execution of chase docu- 
ments. The respondents contended that Saram 
Bibı was the resident of Peria Agraharam at Erode 
andthat the execution of those documents were at 
Mettupalayam therefore that created a suspicion 
about the voluntary nature of the documents. It 
was shown that Saram Bibi herself was born at 
Mettupalayam and gotthe properties through her 
father and that properties were at Mettupalayam 
though her husband's place is Peria Agraharam 
She used to visit Mettupalayam where the first 
defendant was residing. He 1s related to her even 
prior to her marriage. The recitals ın Ex B-12 are 
to the effect thatSaram Bibi had agreed at the time 
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of the marriage of the first defendant to give him 
properties and that it was in pursuance of that 
promise that Ex.B-12 was executed. Therefore, 
the fact that the documents were executed at 
Mettupalayam by itself would not create any sus- 
picious circumstances. Saram Bibi did not appear 
before the Sub-Registrar at Erode for registering 
the documents. Her special power of attornies 
Kamalludin and D.W.4 Asaraf Ali presented the 
documents Exs.B-12 and B-13 for registration. 
Registering a document by special power ofattor- 
ney by itself would not lead to any suspicious 
circumstances. In fact, the presumption is that the 
contents of the documents would have been read 
to her before obtaining her thumb impression and 
theSub-Registrar beinga publicofficer would not 
have registered the documents without observing 
the necessary formalities. Hence, no adverse 
inference can be drawn against the voluntary 
nature of these documents. Even though Saram 
Bib: does not know to read and write, she fought 
her personallitigation in O.S.No.1130f 1943 upto 
the level of High Court. Therefore, she isa person 
of wordlywise capable of managing her own 
affairs. She did not divest herselfofall her proper- 
ties, but she made the settlement onlyin respect of 
the poruon of her properties. She did not 
challenge this document during her life 


time Seven years after the execution 
of Ex B-12, the settlement deed exhibit 
B-13 was executed in respect of 


certain other items of properties. Even in this 
document she retained her right to reside in the 
properties and to collectcertainamounts from the 
shops. After the execution of Ex B-12she lived for 
8 years Saram Bibi was a party to Ex A-10, which 
was executed 1n March, 1962. She herself gone tp 
the Sub-Registrar's office, Kothagiri near 
Mettupalayam to have the document registered. 
Therefore, it is stated that why should not she go 
to the sub-registrar's office at Erode for register- 
ing Ex.B-13 which was executed a month later. 
Saram Bibi was living at Mettupalayam while 
executing Ex.B-13. Therefore, there is nothing 
wrong ın her giving special power of attorney in 
favourof Mohammed Ali for registering the origi- 
nal of Ex B-13 at Erode, without her travelling all 
the way from Mettupalayam to Erode. Simply 
become these documents were executed in favour 
of her relations 1t would not be possible to pre- 
sume undue influence. It is contended by the 
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respondents that in the absence of any mention of 
Ex.B-12in Ex A-10 partition deed entered among 
the members of her family in the year 1938 would 
indicate that she was not aware of the execution of 
Ex.B-12. Ex. A-10 was arrangement of partition 
entered into between the sons of Abdul Kadar 
(brother of Saram Bibi) Saram Bibi, Juleika Bibi 
and the grand-sons of Shamsuddin through his 
son and daughter. It refers to the will of 1925 
under Ex.A-1 executed by shamsuddin and the 
death of Shamsuddin and about a mediation by 
certain mediators in 1932 and through the media- 
tion the properties mentioned in schedule B in 
ExA-10 were,agreed to be taken by Saram Bibi. 
Thesuit propérties are not of different from these 
properties. 

30. The appellants counsel pointed out that the 
agreemernyj under Ex.A-10 should have been brought 
about by the heirs of Shamsuddin to legalise the 
bequest by him under Exs.A-1 and A-21n excess of 
legal heir and that no special significance can be 
attached to Ex. A-10 in so far as it relates to Saram 
Bibi. It is to be seen that Ex. A-2 was not referred 
to in Ex A-10. the purpose of Ex A-10 was riot to 
distribute the properties among the heirs of Saram 
Bibi. It was therefore rightly pointed out by the 
first appellate court that the non mention of 
Ex.B-12 in Ex.A-10 would not lead to the conclu- 
sion that Ex.B-12 was executed under suspicious 
circumstances. 

31. Thelearned counsel for the appellants pointed 
out that there is no prayer in the suit to set aside 
the settlement deeds. Further 1t was submitted 
that the attack on Exs.B-12 and B-13 ıs barred by 
limitation. It was further submitted that since 
thesedocuments were not set aside, they are bind- 
ing upon the respondents herein. On the other 
hand, the learned counsel for the respondents 
pointed out that the respondents herein jare not 
parties to these documents and hence they can 
ignore them and there is no necessity for them to 
set aside these settlement deeds. The learned counsel 
for the respondent further pointed out that the 
burden is on the persons who are relying on these 
settlement deeds to prove that they are executed 
under valid circumstances Hence it was submıt- 
ted that the settlement deeds are ab initio void. 
32. Theonly contention raised by the respondents 
herein was that these documents are invalid since 
they are executed under suspicious circumstances, 
which would invalidate the contract Therefore 
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even according to the defence put forward by the 
respondents herein the settlement deeds are void- 
able documents and not void documents. In such 
circumstances, the submission that the documents 
are void ab initio cannot be accepted. Voidable 
documents ought to have been set aside, by the 
affected parties within threeyears from thedateof 
knowledge of these settlements as can be seen 
from Art 59 of the Limitation Act. Ex.B-12 was 
executed on 14 9 1955 and Ex B-13 was executed 
on 19 4 1962 Saram Bibi died in theyear 1963. No 
attempt was made to set aside these documents. 
P W.1 admitted ın his evidence that he came to 
know about the execution of these settlement 
some months after the death of Saram Bibi. But 
thesuit was filed by the respondents herein only in 
the year 1969 that 1s six years after the death of 
Saram Bibi. It was already held that Saram Bibi 
hadabsolute right over the suit properties. There- 
fore the respondents herein could not claim any 
right or title over the suit properties without 
setting aside these documents by valuing the suit 
property and by paying the requisite court fee 
thereon, subject to thelaw of limitation. Since the 
respondents herein have not done this, they can- 
not be allowed to attack Exs B-12 and B-13 settle- 
ment deeds on the ground of undue influence, 
coercion and fraud, or, other circumstances 
invalidating a contract Considering the facts and 
circumstances of the case on this aspect, I find that 
there is no infirmity in the findings given by the 
first appellate court on this aspect, in upholding 
the validity of the settlement deeds. 

33. Another submissions made by the learned 
counsel for the respondents herein was that Saram 
Bibi cannot exclude one branch oflegal heirs who 
are lawfully enutled to get a share in the suit 
properties On the other hand, the learned coun- 
selforthe appellants contended that Saram Bibi's 
right to dispose of her absolute properties accord- 
ıng to her will and pleasure cannot be curtailed. 
According to the learned counsel for the appel- 
lantsSaram Bibi is entitled to her properties abso- 
lutely and therefore she 1s entitled to dispose of 
her properties even in favour ofastrangerand that 
cannot be validly questioned by the respondents 
herein In support of his contention, the learned 
counsel for the respondents relied upon a judg- 
ment of the Supreme Court in the case of Ram 
Pıarı v. Bhagvant, A LR. 1990 S.C. 1742, wherein 
the Supreme Court held as under: 
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*Although freedom to bequeath one's own 
property amongst Hindus is absolute both in 
extentand person, including rank stranger, yet 
to have testamentary capacity or a disposable 
mind what 1s required of propounder to estab- 
lish is that the testator at time of disposition 
knew and understood the property he was dis- 
posing and persons who weie to be beneficiar- 
ies of his disposition. Prudence, however, 
requires reason for denying benefit to those 
who too were entitled to bounty of testator as 
they had similar claims on him Absence of it 
may notinvalidatea Willbutitshrouds the dıs- 
position with suspicion as ıt does not give any 
inkling to the mind of testator to enable the 
court to judge if the disposition was voluntary 
act." 
34. It remains to be seen that by producing over- 
whelming evidence the appellants proved that the 
settlement deeds were executed by Saram Bibi 
voluntarily without any interference by anybody. 
Further, the facts remain that Saram Bibi did not 
dispose of all her properties ın these settlement 
deeds and in fact the retained her rights oversome 
of the properties to enable her to lead her life 
comfortably during her old age. Therefore, in the 
absence of any suspicious circumstances, 1t cannot 
be said that one brach of legal heirs were excluded 
without assigning any reasons In fact, jnoneofthe 
settlement deeds he said that ın order to fulfil her 
earlier promise she executed the settlement. Under 
such circumstances, on facts the above said deci- 
sion of the Supreme Court will not render any 
assistance to the respondents herein to establish 
their case. 
35. On this aspect, another decision relied on by 
the learned counsel for the respondents herein 
was that report in the case of Lakshmi Ammal v. 
T.Narayana, A.I R. 1970S C 1367 The only ques- 


‘tion that arose for consideration before the 


Supreme Court in that case was “Whether the 
deed ofsettlement Ex B-3 was executed 1n circum- 
stances which rendered it invalid and void " While 
deciding this question offacts, the Supreme Court 
held as under: 
“We are satisfied that Narasimha Bhatta who 
was of advanced age and was in a state of 
senility and who was suffering from diabetes 
and other ailments was taken by respondent 
No.1 who had gone to reside in the house at 
Sodhankurvillage a little earlierina taxi along 
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with Lakshmiammal to the Nursing Home in 
Mangalore where he was got admitted as a 
patient. No draft was prepared with the 
approvalor under the directions of Narasimha 
Bhatta nor were any instructions given by him 
to the scribe ın the matter of drawing up of the 
document Ex.B-3 An apphcation was also made 
to the Joint Sub-Registrar, Mangalore for reg- 
istering the document at the Nursing Home by 
some one whose name has not been disclosed 
nor has the application been produced to enable 
the court to find out the reasons for which a 
prayer was made that the registration be done 
at the Nursing Home. Lakshmiammal the wife 
of Narasimha Bhatta who was the only other 
close relation present has stated 1n categorical 
terms that the document was got executed by 
suing pressure on Narasimha Bhatta while he 
was of an infirm mind and was not in a fit 
condition to realise what he was doing The 
hospital record was not produced nor did the 
doctor who attended on Narasımha Bhatta at 
the Nursing Home produce any authenticdata 
or record to support their testimony. Even the 
will was not produced by respondent No.1 
presumably because it must have contained 
recitals about the weak state of health of Nara- 
simha Bhatta The dispositions which were 
made by Ex.B-3 as already pointed out before, 
were altogether unnatural and no valid reason 
or explanation has been given why Narasimha 
Bhatta should have given everything to 
respondent 1 and even deprived himself of 
the right to deal with the property as an 
owner during his life time All these facts and 
circumstances raised a grave suspicion as to 
the genuineness of the execution of the 
document Ex B-3 and it was for respondent 
No 1 to dispel the same In our opinion, he has 
entirely failed to do so with the result that the 
appeal must succeed and it 1s allowed with 
costs in this Court The decree of the High 
Court is set aside and that of the trial court 
restored.” 
It remains to be seen that this decision was ren- 
dered on the peculiar facts appearing in that case. 
On the other hand, the facts and circumstances 
appearing in the instant case are entirely different 
and on facts the respondents herein were unable 
to prove that the settlement deeds were executed 
under suspicious circumstances. Therefore, this 
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decision also cannot render any help to the 
respondents herein to establish their case. 

36. Thus ona careful consideration ofthe facts and 
circumstances arising in this case and the evidence 
both oral and documentary, in the light of the 
judicial pronouncements cited supra, I hold that 
Saram Bibi voluntarily executed the settlement 
deeds Exs.B-12 and B-13 and that they were duly 
executed and attested. Thus the respondents herein 
were unable to establish that these settlements 
were executed under suspicious circumstances and 
under undue influence, coercion and fraud. There- 
fore, the settlement deeds Exs B-12 and B-13 are 
valid and binding on the plaintiffs/respondents 
herein. Accordingly, the appellar:s defendants 
are entitled to the suit properties absolutely 
according to the settlement deeds Exs.B-12 and 
B-13. Therefore, the suit properties are not avail- 
able for partition. 

37. Another ground raised by the appellants in this 
appeal relates to item No 8 ın the suit properties. 
This property is situated in S No 372. The actual 
extent of suit item No 8 as given in the plaint is 
2.20acres This property was said to be alienated 
by Saram Bibi under Ex B-11 in 1952 in favour of 
defendants 6 and 7 The respondents pointed out 
that the actual extent alienated was only 59 cents 
under Ex.B-11, dated 109 1952 and not the 
entirety of survey No 372 Since the trial court 
came to the conclusion that Saram Bibi had abso- 
lute right over the suit properties, it held that the 
saleunder Ex.B-11 is valid and that property is not 
available for partition Since the first appellate 
court came to the conclusion that Saram Bibi had 
only the right to enjoy the usufructs over the 
properties covered under Ex.A-2, it held that Saram 
Bibi had no right to alienate the same Accord- 
ingly, the first appellate court pointed out that 
sale under Ex B-11 will not be binding upon the 
plaintiffs/respondents 

38. However, on facts this Court in the foregoing 
paragraphs came to the conclusion that Saram 
Bibi had absolute right over the suit properties If 
that is so, the sale executed by Saram Bibi under 
Ex.B-11 in favour of defendants 6 and 7 is valid 

Therefore, this property is not available for partı- 
tion to the respondents herein 

39. Another point in this appeal relates tô tannery 
in Survey No.378/B According to the appellants 
herein the first appellate court overlooked the 
material admissions made by P Ws 1 and 2 with 
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reference to absolute ownership of tannery in 
S.No 378/B which was put up by Saram Bibi in 
1938 from and out of her income and that the said 
tannery ought to have been excluded from the 
claim of the parties. 

40. The trial court pointed out that it is seen from 
the evidence that the tannery is S.No.378/B was 
constructed only by Saram Bibi out of the income 
from the suit properties. According to the trial 
court Ex.B-10 also confirmed the same. There- 
fore, according to the trial court the plaintiffs 
would be entitled to a share in the tannery item 
No 13 in the plaint. The first appellate court has 
omitted to consider this point. It was already held 
by this Court that Saram Bibi had absolute right 
over the suit properties Item No.13 in the plaint 
was acquired out of the income from the proper- 
ties belonging to Saram Bibi. Therefore, this prop- 
erty 1s also not available for partition to the plain- 
tıffs/respondents herein. 

41. The plaıntıffs/respondents herein also filed a 
suit O S No 1795 of 1978 against the defendants 1 
and 2, the appellants herein for an injunction 
restraining them from alienating any suit proper- 
ties until the partitions are finallysettled. The trial 


court granted such injunction and decreed the suit. 
Asagainst this A S.No.90 of 1980 was filed before 
the first appellate court The first appellate court 
confirmed the judgment and decree of the trial 
. Court and dismissed A.S.No.90 of 1980. Now in 
view of the conclusions arrived at by this Court, 
that Saram Bibi is entitled to the suit properties 
absolutely and hereditarily and Exs.B-12 and B-13 
settlement deeds are valid and binding upon the 
plaintiffs/respondents herein the decree granted 
ın O.S No 1785 of 1978 and confirmed in A.S.No90 
of 1980 has no legs to stand. In that view of the 
matter, I hold that Saram Bibi had absolute right 
over the suit properties as per the wills Exs.A-1 
and A-2 Exs B-12 and B-13 settlement deeds are 
valid and binding on the plaintiffs/respondents 
herein Any contrary finding given by the court's 
below to the above said conclusion arrived at by 
this court stands vacated. Accordingly, the judg- 
ment and decree granted by the trial court and as 
modified by the first appellate court stand 
reversed and set aside 
42. In the result, this second appeal is allowed and 
O S No 321 of 1969 stands dismissed. Consider- 
ing the relationship between the parties, they are 
directed to bear their own costs. 
BS 


Appeal allowed. 
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INTHEHIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- Srinivasan, J. 


C.R.P.Nos.3158 and 3159 of 1989 ] 
7th November, 1990. 


Samecra Rasheed by her Power Agent M.Abdul 
Rasheed ...Petitioner 
v. 
Amina Bai and others ... Respondents 
(A) Civil Procedure Code (V of 1908), O.34, Rule 1 
- Mortgage decree - Execution proceedings - Pur- 
chaser from L.R. of deceased judgment-debtor - If a 
necessary party. 
Even though the decree is binding on the subse- 
quent purchaser from one of the legal representa- 
tives of the deceased judgment-debtor, she 15 an 
interested and necessary party to the execution 
proceeding as she will have a right to redeem the 
mortgage. If she wants she can pay the money to 
the decree-holder and prevent the sale of the 
property in execution of the decree. Hence she 1s 
a necessary party to the execution proceeding 
[Para 9] 
(B) Civil Procedure Code (V of 1908), Sec 50 and 
O.21, Rule 11(2) - Death of judgment-debtor before 
decree is fully satisfied - Execution against L R 's - 
Proper procedure. 
Sec.50 of the C.P.C. uses the word *may'. The 
option is given to the decree holder to file an 
application before the court which passed the 
decree. But nothing prevents him from filing an 
application before the executing court to implead 
the legal representatives as parties to the execu- 
tion proceeding as he is concerned only with the 
execution of the decree. [Para 9] 
(C) Civil Procedure Code (V of 1908), O.34, Rule 1 
- Mortgage decree - Execution proceedings - Applı- 
cation for impleading L.Rs. of judgment-debtor - 
Execution court if bound to decide whether execu- 
tion proceeding is barred by limitation before 
impleading L.Rs. 
It was contended that the executing court ought to 
have given a finding on the question of limitation 
at the time when the respondents were impleaded 
as Legal Representatives of the deceased judg- 
ment-debtor. There is nosuch requirement in law 
The question whether the execution proceeding is 
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barred by limitation or not could be decided ınde- 
pendently and it ss not necessary that it should be 
decidedat the time when the legal representatives 
ofthe judgment-debtor are impleaded as parties. 
[Para 10] 
(D) Civil Procedure Code (V of 1908), O.21, Rules 
11(2) and 17- Mortgage decree - Execution applıca- 
tion filed against deceased judgment-debtor within 
the period of imitation - L Rs. unpleaded after the 
expiry of penod of limitation - Execution petition if 
barred by limutation. 
An execution application filed against a judg- 
ment-debior who ıs dead is not a nullity and there 
is only a mistake in giving the particulars required 
byO 21, Rule11(2) of C.P.C. Ifso the defect could 
be remedied under O 21, Rule 17(1) and when so 
remedied by impleading the L.Rs. of the deceased 
judgment-debtor, it shall be deemed to have been 
an application in accordance with law and pre- 
sented on the date when it was first presented. 
[Para 12] 
Hence in the present case the execution petition 
filed against the deceased judgment-debtorwnthin 
time was not barred by limitation though the legal 
representatives of the deceased Judgment-debtor 
were ımpleaded beyond the period of limitation. 
[Para 14] 
Cases referred to: 
Kanchanamala v Bhabajı Rajah, 4.1 R. 1936 Mad. 
205. 70M L J. 162 1621.C. 166; Chınnan Chettiar 
v. Sıvaganga Estate Manager, A.LR. 1949 Mad. 
348: (1948)2 M LJ 377: Veerappa Chettiar v. Tindal 
Ponnan, 17 MLJ 555: LL R.31 Mad. 86; Samia 
Pillai v. Chockalıngam Chetnar, 4 M.LJ. 8: LL R. 
17 Mad.76; Gulab Singh v. Nathu, LL.R. (1944) 
Nag 419. A.LR. 1944 Nag 145; Subramanıa 
Desikar v. Rangaswamı Chettiar, 68 M.L.J. 261 
AIR. 1935 Mad. 161; Loganath Rao v. Narayan- 
amurthi 65 M L J 374: A.LR. 1933 Mad.696, Bipin 
Behan Mitar v. Bibi Zohra, LL R. 35 Cal. 1047; 
Dhanagobind Ram v. Nt. Kishumbanai Kuar, I L R. 
11 Pat 546: AIR 1932 Pat 222. 
Petitions under Sec.115 of Act V of 1908 praying 
the High Court to revise the Order of the Court of 
Xth Assistant Judge, City Civil Court. Madras 
dated 29.81989 in E A.No.3324 of 1986 in 
E.P No.186 of 1980, 1n O S No 4151 of 1965 in 
E A.No.3323 of 1986 ın E P.No.186 of 1980 in 
O S No 4151 of 1965 respectively. 
S Md.Abdahir, for AJ Abdul Razack, and 
K.Sıkkander, for Petitioner 
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R.Sundaravaradhan, Senior Counsel, for Respon- 
dent No.1. 

The Court made the following 

ORDER-- C.R.P.No. 3159 of 1989: This revision is 
directed against an order dismissing the applica- 
tion filed by the petitioner to implead herself asa 
party to the execution proceeding. The petitioner 
is a purchaser from the second respondent under 
adocument dated 3.10.1986. Respondents 2and 3 
are the legal representatives of the deceased 
judgment debtor against whom the first respon- 
dent has obtained a decree on footof a mortgage. 
The-final decree was passed on 29.11.1967. The 
Judgment-debtor died on 19.9.1978. Respondents 
2and 3 were impleaded m the execution petition 
as the judgment-debtor's legal representatives. 
2. The petitioner filed E.A.No.3323 of 1986 for 
ımpleading herself as a party to the execution 
proceeding claiming that she 1s an interested and 
necessary party to the proceeding, as she has pur- 
chased the property from one of the legal repre- 
sentatives of the judgment-debtor. The court 
below dismissed the application on the ground 
that the petitioner will be bound by the decree in 
thesuit as she js a subsequent purchaser from one 
of the legal representatives. 

3. The order ofthe court below is erroneous. Even 
though the decree 1s binding on the petitioner he 
is an interested and necessary party to the execu- 
tion proceeding as she will have a right to redeem 
the mortgage. If she wants, she can pay the money 
to the decree-holder and prevent the sale of the 
property in execution of the decree. Hence she is 
a necessary party to the execution proceeding. 
4.Consequently, the order of the court below isset 
aside The petitioner 1s ımpleaded as a party to 
E.P.No.1860f 1980 in O.S.No.4151 of 1965 on the 
file of the X Assistant Judge, City Civil Court, 
Madras. This revision petition 1s allowed. No costs. 
5. C.R.P.No.3158 of 1989: In this revision petition, 
the petitioner has challenged an order dismissing 
her application under Sec 47, C.P.C on the foot- 
ing that the decree had become inexecutableas the 
proceedings were barred by limitation. 

6. The short facts are these. The respondent 
obtained a decree on foot of a mortgage. The final 
decree was passed on 29.11.1967. She filed 
E.P.No 186 of 1980 on 19.9.1979. The decree- 
holder not being aware of the death of the judg- 
ment-debtor (mortgagor) filed the execution peti- 
tion as if the Judgment-debtor was alive. On coming 
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to know of the death of the mortgagor the first 
respondent impleaded respondents 2 and 3 as his 
legal representatives and sought to proceed against 
them. The order impleading respondents 2 and 3 
was not challenged by them 

7. The petitioner purchased the property from the 
second respondent an 3 10.1986. After purchase 
she filed an application to implead herself as a 
party to the execution proceeding and another 
application under Sec.47, C.P.C. dismuss the 
execution proceeding as barred by limitation. Both 
the applications were dismissed by the executing 
Court. 

8. I have now allowed the revision petition 
(C.R.P.No.3159 of 1989), filed by the petitioner 
against the order dismissing her application to 
implead herself as a party Thus the revision 
petitioner has become a party to the execution 
proceeding by virtue of my order. 

9. However, the contention urged by the 
petitioner that the execution petition should be 
dismissed as barred by limitation 1s not accept- 
able. Learned counsel for the petitioner urges 
three contentions. The first 1s that the decree- 
holder ought to have followed the procedure under 
Sec.50, C.P C. for impleading the legal represen- 
tatives in the execution proceeding Learned counsel 
submits that under Sec.50 if a judgment-debtor 
dies before the decree is fully satisfied, the holder 
of the decree should apply to the court which 
passedit to execute the sameagainst the legal rep- 
resentative of the deceased The section uses the 
word ‘may’. The option is given to the decree- 
holdertofile anapplıcation before the court which 
passed thedecree But nothing prevents him from 
filing an application before the executing court to 
implead the legal representatives of parties to the 
execution proceeding as he 1s concerned only with 
the execution of the decree. Clause (2) of Rule 11 
of O.21 provides for the particulars which should 
beset out in the written application for execution. 
Insub-clause (b) the name of the parties to thesuit 
should be mentioned. In sub-clause (i) the name 
of the person against whom execution of the 
decree 1s sought, should be mentioned In this 
case, originally the decree-holder mentioned the 
name of the judgment debtor in sub-clause (i), 
when:she found that it could not be executed 
against the judgment-debtor as he was dead, she 
substituted the names of the legal representatives 
inthe relevant columns. The procedures adopted 
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by her and accepted by the court is certainly not 
illegal. Even if there had been any irregularity that 
could not vitiate the proceeding. At any rate, this 
irregularity is not fatal to the petitioner. Respon- 
dents 2 and 3 should have raised an objection to 
the procedure adopted by the first respondent. 
Assuming that they raised objections and they 
were Overruled when they were impleaded by the 
executing court as parties, they did not choose to 
challenge the order of the executing court. They 
having allowed the order to become final, the 
alienee from them cannot challenge the order. 
The alienees cannot have any better fights then 
thealienors. Hence the first contention of learned 
counsel has to fail. 

10. The second contention 1s that the executing 
court ought to have given a finding on the ques- 
tion of limitation at the time when respondents 2 
and3 were impleaded as parties. There is no such 
requirement in law. The question whether the 
execution proceeding is barred by limitation or 
not could be decided independently and it is not 
necessary that 1t should be decided at the time 
when the legal representative are ımpleaded as 
parties. If they had raised the objection that the 
execution proceeding was barred by limitation 
and theyshould not be impleaded thereto, it could 
have been considered by Court, but there is noth- 
ing on record to show that such objection was 
raised by respondents 2 and 3, As on this day, one 
has to presume that even if the objection has been 
raised by respondents 2 and 3 it had been over- 
ruled by the court and they were impleaded. If 1t i 
so, the order cannot be challenged by the peti- 
tioner as vendor had allowed it is become final. 
11.The third contention urged by learned counsel 
for the petitioner is that the execution proceeding 
was notsustainableat the timewhenit was filed on 
10 10 1979as it was directed against a dead person 
according to the counsel, the petition was a nullity 
and it had no existence in the eye of law. It 1s 
contended that the execution petition can be deemed 
to have been filed only on the date on which 
respondents 2 and 3 were impleaded as parties 
thereto. That according to him was beyond the 
period of twelve years from the date of the decree. 
Hence it is argued that the execution petition is 
barred by limitation. In support of his contention 
learned counsel for the petitioner placed reliance 
on the judgment of a full Bench of this Court in 
Kanchanamalaı v. Bhabayt Rajah, 70 M L.J 162. 
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A I R. 1936 Mad. 205 1621 C 166. In that case, a 
court auction sale was held at a time when the 
judgment-debtor was dead and his legal represen- 
tatives had not been brought on record. The Fuli 
Bench pointed out that if the decree-holder wants 
to execute the decree as against the legal represen- 
tatives of a deceased judgment-debtor, he had to 
file an application under Sec 50, C.P.C. and got 
them impleaded and that he has no other option 
Ihave already dealt with that aspect of the matter 
when I considered the first contention of learned 
counsel for petitioner. The Full Bench had no 
occasion to consider the effect of bringing on 
record the legal representatives ofthe deceased in 
the execution proceeding at a subsequent date. In 
the case before the Full Bench the legal represen- 
tatıves were not brought on record and hence the 
court sale was held to be void. The decision of the 
Full Bench will have no hearing on the facts of the 
present case 
12- With regard to the sustainability of the execu- 
tion petition and continuation of the same as 
against the legal representatives, the matter 15 not 
res-integra The matter has been considered at 
length by a Division Bench of thus Court in 
Chınnan Chettiar v Sivaganga Estate Manager, 
(1948)2 M.L.J. 377: A.LR. 1949 Mad. 348. The 
Bench held that an execution apphcation filed 
against a deceased judgment-debtor is not a nul- 
hty and there 15 only a mistake in giving the par- 
ticulars required by O.21, Rule 11(2) and the 
defect can be remedied by on amendment under 
O 21, Rule 17(1). It i5 worthwhile extracting the 
following observations made by the Division Bench; 
as it Jays down the law clearly 
“Tt was next urged that the present execution 
application was barred by Sec 48, C.P.C The 
argument was put thus, the application having 
been filed against a deceased judgment-debtor, 
was a nullity even as a plaint filed against a 
deceased person is a nullity; see Veerappa 
Chetnar v. Tindal Ponnan, 17 M LJ. 555: IL.R.31 
Mad. 86 It become an effective application 
only when the legal representatives of Kan- 
nappa including that appellant were brought 
on record, and as this was done on 27th Octo- 
ber, 1943, more than 12 years after the date of 
the decree, no order for execution should be 
passed on the application. This point, again, ıs 
concluded against the appellant by the deci- 
sion ın Sara Pillai v. Chockalingam Chettiar, 
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4 M.L J. 8. LL.R. 17 Mad.76. In that case the 
naming of a deceased judgment-debtor as 
the person against execution 1s sought was 
regarded as no more than a mistake in giving 
the particulars required under Sec.235 of the 
old Codecorresponding to O 21, Rule 11(2) of 
the Present Code " 
The learned Judges observed. 
*Where there has been in fact an applicauon 
for execution made by the party entitled to 
make it the mere fact of a nustake having been 
made m giving the particulars by Sec.235, CP C 
cannot we think, have the effect of rendering 
the application a nullity.” 
If so, the defect could be remedied under O.21, 
Rule 17(1) and when so remedied by amendment 
“it shall be deemed to have been anapplication in 
accordance with law and presented on the date 
when it was first presented." 
13. It was suggested that Samia Pillai v. Chocka- 
lingam Chettiar, 4 M LJ 8 IL R 17 Mad. 76, were 
wrongly decided and should not be followed and 
our attention was drawn to Gulab Singh v. Nathu, 
LL.R. (1944) Nag 419: AIR. 1944 Nag. 145, 
decided by a single Judge as laying down the 
correct principle. If the matter were res integra in 
this Court, it would bea question for serious con- 
sideration whether the view expressed in the above 
case is not the sounder one. But Samia Pillar v 
Chockalingam Chettiar, 4 M.L.J. 8: LL.R. 17 Mad. 
76, has never been departed from in this Courtbut 
has been followed in subsequent cases eg, 
Subramania Desika v Rangaswami Chettiar, 68 
M.L J. 261. A.I.R. 1935 Mad. 161, and Loganath 
Rao v. Narayanamurthi, 65 M LJ 374: ALR. 1933 
Mad.696, and also in other High Courts; see Bipin 
Behan Mar v. Bibi Zohra, I L.R. 35 Cal. 1047 and 
Sheogobind Ram v. Nt. Kıshumbansı Kuar, LL.R. 
11 Par.546: A.LR. 1932 Pat. 222 Inthis state of the 
authorities, we are inclined to follow the decision 
in Swamia Pillar v. Chockalingam Chettiar, 4 M.L. 
6: LL.R. 17 Mad. 76, where, as already observed 
the mention of the name of the deceased judg- 
ment-debtor as the person against whom relief 1n 
execution ın sought was regarded as a matter for 
amendment under O.21, Rule 17." 
14. In view ofthe Judgment of the Division Bench, 
which is binding on me, I hold that the application 
for execution filed by the first respondent is not: 
barred by limitation The first respondent 1s 
entitled to execute the decree as against the legal 
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representatives of the deceased judgment-debtor 
as well as the petitioner herein, who has now 
been impleaded by my order in C R.P.No.3159 of 
1989. 

15. The petitioner's application under Sec.47, C.P.C. 
ıs without any merit and the court below 15 right in 
dismissing the same. This civil revision petition is 
dismissed. There will be no order as to costs. 
V.K. Petition dısmıssed. 


ET 


IN THE HIGH COURT OFJUDICATURE AT 
MADRAS. 


Present:- Srinivasan, J. 


C.R.P.No.1578 of 1991 6th November, 1991. 
Vaithianatha Asari © Vaithianatha Pathar 

.. Petitioner 
v. 
Senthamil Sclvi .. Respondent. 


Tamu Nadu Rural Artisans (Conferment of Owner- 
ship Kudıyıruppu) Act (XXXVIII of 1976) - 
Kudıyıruppu - Meaning of - Tenant of building if a 
tenant of site alone - Tenant of house if a tenant 
under the Act 

The respondent filed a petition for eviction under 
Secs.10(2) (vir) and 14(1)(a) of the Tamil Nadu 
Buildings (Lease and Rent Control) Act. The 
petitioner contested the petition but failed. In 


appeal, he raised a new contention that he was . 


entitled to the benefits of the Tamil Nadu Rural 
Artisans (Conferment of Ownership Kudiyiruppu) 
Act, 1976, as he was holding the land as kudiyırup- 
pudar. It was also negatived. In revision, he raised 
the same contention 

Held. The facts of the case will show that the 
petitioner is only a tenant of the building and that 
he cannot claim that he was occupying the land as 
a kudıyıruppudar. The subject-matter of the demise 
is not a 'kudıyıruppu' as defined by the Tamil 
Nadu Act XXXVIII of 1976 Kudiyiruppu is 
defined as the site of a dwelling house or hut. Here 
under the compromise decree, the petitioner became 
the tenant of the building and he is not a tenant of 
the site alone. Apart from that Tamil Nadu Act 
XXXVIIIof 1976definesa tenant asa person who 
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has paid or has agreed to pay rent or other consid- 
eration for his being allowed to enjoy the land of 
another under a tenancy agreement. That also 
shows that the subject-matter of the tenancy should 
bea land in order to enable a person to invoke the 
benefits of the Act. In the present case, the sub- 
ject-matter is not a Kudıyıruppu as it is not a land 
but it 1s only a building. Consequently, the peti- 
tioner is nota tenantas defined by Tamil Nadu Act 
XXXVIII of 1976 [Paras 8 and 9] 
B.R.Ramesh Babu, for Petitioner 
T.N.Vallinayagam, for Respondent. 

The Court made the following 

ORDER:- The civil revision petition itself is taken 
up for disposal by consent of parties. It arises out 
of a petition for eviction filed by the respondent 
under Secs.10(2)(v11), 10(3)(a) (i) and 14(1)(a) of 
the Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act, 1960. 

2. The petitioner contested the petition claiming 
that he had perfected title by adverse possession 
He also contended that the requirement of the 
respondent was not bona fide. The Rent Control- 
ler held against the contentions raised by the 
petitioner and passed an order of eviction. On 
appeal, the petitioner raised a new contention 
that he was entitled to the benefits of the Tamil 
Nadu Rural Artisans (Conferment of Ownership 
Kudiyiruppu) Act, 1976 (Tamil Nadu Act 38 of 
1976) as he was holding the land as a kudiyirup- 
pudar. That contention was negatived by the 
Appellate Authority and the order of eviction was 
confirmed. j 
3. In this Court, the same contentions which were 
put forward by the petitioner ın the courts below 
are repeated before me. Before dealing with the 
contentions, it is necessary to set out a few facts. 
4. The petitioner was a tenant under one Asalam- 
bal who was represented by her Power Agent 
Sıvaprakasam Pillai. She filed a suit in O.S.No.357 
of 1952. A decree was passed in that suit on the 
basis of a compromise on 17.3 1954. In that com- 
promise 1t was agreed that the petitioner could 
continue to bein possession asa tenant 1n thesuit 
property for a period of 25 years and that he shall 
pay the taxes due to the Panchayat Union and 
obtain receipts therefor. It was also agreed that he 
shall effect repairs which may be necessary to keep 
the house in good condition. It was further agreed 
that after the expiry of the period of 25 years, he 
Shall hand over possession to the plaintiff. 
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5. After the expiry of the period of 25 years, the 
plaintiff prayed for recovery of possession 1n exe- 
cution proceedings. She died during the pendency 
of the execution proceedings and the respondent 
herein who was her legal representative came on 
record The execution proceedings were contested 
by the petitioner herein on the ground that the 
Tamil Nadu Buildings (Lease and Rent Control) 
Act, applied to him and that he should not be 
evicted excepting 1n proceedings taken under that 
Act. That contention was accepted by the execut- 
ing court and the petition for execution was dıs- 
missed. The decree-holder was directed to take 
proceedings under the Tamil Nadu Buildings (Lease 
and Rent Control) Act, 1960 

6. It 1s only thereafter, the present proceedings 
were Initiated against the petitioner. The conten- 
tion that the petitioner has perfected title by 
adverse possession 1s whoily unsustainable. The 
facts referred to already are sufficient to show that 
the petitioner’s possession was never adverse to 
the owner of the burlding and that he was 1n pos- 
session only as a tenant. 

7. The courts below have concurrently found that 
the respondent's requirement of the building for 
her own occupation 1s bona fide and that the 
building requires immediate repairs and there- 
fore, the respondent should be put in possession. 
As the concurrent findings are supported by the 
evidence on record, I do not find any reason to 
interfere with the same. 

8. The new contention put forward before the 
Appellate Authority that the petitioner is entitled 
to the benefits of Tamil Nadu Act 38 of 1976 1s a 
frivolous one The facts referred to already will 
show that the petitioner is only a tenant of the 
building and that he cannot claim that he was 
occupying the land as a kudiyiruppudar. The sub- 
ject-matter of the demise 1s nota ‘kudiyiruppu’ as 
defined by Tamil Nadu Act 38 of 1976. Kudiyiruppu 
1s defined as the site of a dwelling house or hut 

Here, under the compromise decree, the peti- 
toner became a tenant of the building and he 1s 
not a tenant of the site alone 

9. Apart from that, Tamil Nadu Act 38 of 1976 
defines a ‘tenant’ as a person who has paid or has 
agreed to pay rent or other consideration for his 
being allowed to enjoy the land of another under 
a tenancy agreement That also shows that the 
subject matter of the tenancy should be a land in 
,order to enable a person to invoke the benefits of 
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the Act. In the present case, the subject-matter is 
not a ‘kudiyiruppw’ as it is not a land but it is only 
a building. Consequently, the petitioner is not a 
tenant as defined by Tamil Nadu Act 38 of 1976. 
10. In the circumstances, all the contentions put 
forward by the petitioner are rejected. The order 
of eviction passed by the courts below 1s upheld. 
The civil revision petition is dismissed with costs. 


B.S. Petition dismissed. 


---- 


INTHEHIGH COURT OFJUDICATURE AT 
MADRAS. 


Nainar Sundaram and ` 
Thanıkkachalam, JJ. 


Present:- 


L.P.A.No.30 of 1991 25th March, 1991. 
Kalaiyarasan and others 
v. 
Gnambal Achi and others 


. Appellanis 
Respondents 


(A) Civil Procedure Code (V of 1908), O.33, Rule 
15-A - Application to sue in forma pauperis dis- 
missed - Whether time should be granted for pay- 
ment of court-fees 

Held:- 0.33, Rule 15-A of the Code introduced ın 
1976 certainly enables the Court, while rejecting 
the application, to grant time to the applicant to 
pay therequisite court-fee within such tíme as may 
be fixed by the Courtand upon payment of the cost 
of the application [Para 4] 
(B) Civil Procedure Code (V of 1908), O.33, Rule 5 
- Rejection of application to sue as an indigent 
person on the ground that proposed suit was barred 
by limitation - Finding as to bar of limitation - If 
conclusive 

Held - The expression ‘appears’ occurnng ın clause 
(d-1) inserted in the State of Tamil Nadu ın 0.33, 
Rule 5 of the Code, clearly indicates that the 
enquiry as to the bar of limitation 1s a limited one 
and not a final one Equally so, the language of 
clause (f) of O 33, Rule 5 of the Code bears out 
that the enquiry and finding are only prima facie 
and not conclusive [Para 5] 
Cases referred to: 

Vyjaya Pratap Singh v Dukh Haran Nath Singh, 
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(1964)1 M.L J. (S.C.) 79; Lakshminarayanan v. 
Premier Bank of India, (1968)1 M.LJ. 333; Rajkumar 
Bhagwatsaran v V.K.V.Rajan and others, (1971)1 
M.L.J. 510 
K Chandrasekaran, for Appellants. 
K Jayaraman, for Respondent Nos.1 and 2. 
The Judgment of the Court was delivered by 
Naınar Sundaram, J.:- This Letters Patent Appeal 
1s directed against the judgment of the learned 
single Judge ın C M A.No 500 of 1983. That civil 
miscellaneous appeal, in turn, is directed against 
theorders of the Subordinate Judge of Pattukkot- 
tai, in C P.No 20 of 1981. The appellants herein 
are the petitioners in the original petition. The 
respondents herein are the respondents in the 
otiginal petition. Weare referringto the partes in 
this judgment of ours as per their nomenclature in 
the original petition. 
2. The original petition was one presented by the 
petitioners under O 33, Rule 1 ofthe CodeofCivil 
Procedure, hereinafter referred toas the Code, for 
permission to sue as indigent persons, The first 
court held that the petitioners are indigent per- 
sons. However, the first court held that the pro- 
posed suit would be barred by limitation. In this 
view, the first court dismissed the original peti- 
tion. There was no accord of time to the petition- 
ers to pay the requisite court-fees. The petitioners 
appealed 1n C.M A.No.500 of 1983 to this Court. 
The learned single Judge of this Court dismissed it 
upholding the finding of the first court that the 
proposed suit would be barred by limitation. As 
stated above, this Letters Patent Appeal is 
directed against the judgment of the learned single 
Judge in C M A.No 500 of 1983. 
3. Mr K.Chandrasekaran, learned counsel for the 
petitioners, though initially ventured to make 
submissions with regard to the question as to 
whether the proposed suit would be barred by 
limitation, later confined his submissions to say 
that even if the application to sue as indigent 
person taken out by his clients 1s to be rejected, 
time ought to have been granted for payment of 
the court-fees, as enjoined by O 33, Rule 15-A of 
the Code, and he pleads for grant of time at least 
by us. This submission of the learned counsel for 
the petitioners obliged us to order notice of mo- 
tin. Mr K Jayaraman appears for the respon- 
-dents We heard submissions made by both the 
sides on the question as to whether we should 
-grant time to the petitioners to pay the requisite 
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court-fees on the proposed suit, as requested by 
the learned counsel for the petitioners. 
4.0.33, Rule15-A of the Code introduced in 1976 
certainly enables the court, while rejecting the 
application, to grant time to the applicant to pay 
the requisite court-fee within such time as may be 
fixed by the court and upon payment of the cost of 
the application. 0.33, Rule 15-A of the Code in 
terms reads as follows: 
“Nothing contained in Rule 5, Rule 7 or Rule 
15 shall prevent a Court, while rejecting an 
application under Rule 5 or refusing an appli- 
cation under Rule 7, from granting time to the 
applicant to pay the requisite court-fee within 
such time as may be fixed by the court or 
extended by it from time to time; and upon 
such payment and on payment of the costs 
referred 1n sub-rule (2) of Rule 15 within that 
time, the suit shall be deemed to have been 
ınstıtutedon thedateon which theapplıcatıon 
for permission tosue as an indigent person was 
presented." - 
Inthe present case, the payment of costs would not 
arise because both the first court and the learned 
single Judge of this Court did not award costs 
Then the question is as to whether, while dismiss- 
ingthe Letters Patent Appeal finding no merits ın 
it, we'should grant time to the petitioners to pay 
the requisite court-fees for the proposed suit. 
Mr.K.Jayaraman, learned counsel for the respon- 
dents, submits that when there 15a finding that the 
proposed suit would be barred by limitation, that 
must hold good as a final decision on that point 
and it would be futile to permit the payment of 
court-fees on the proposed suit, granting time 
therefor As against this, Mr.K.Chandrasekaran, 
learned counsel for the petitioners, submits that 
the finding under O.33, Rule 5 of the Code on the 
question as to whether the proposed suit would be 
barred by lımitation 1s only for a limited purpose, 
namely, to find out as to whether the petitioners 
should be permitted to sue as indigent persons or 
not and that is not conclusive and final on that 
question and the question can be agitated by the 
respondents and adjudicated upon by the court, 
even after the payment of the court-fees and the 
suit is regularly entertained. We find that the 
submissions of the learned counsel for the peti- 
tioners deserves acceptance at our hands when we 
analyse the implications of the relevant provisions 
ofthe Code 0.33, Rule5 ofthe Code sets forth the 
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grounds on which the application to sue as an 
indigent person could be rejected. Clause (d-1) 
introduced in this State even in 1940, reads as 
follows: 
“Where the suit appears to be barred by any 
law, or," 
Clause (f) was inserted by Central Act 104 of 1976 
and it runs as follows: 
* Where the allegations made by tne applicant 
in the application show that the suit would be 
barred by any law for the time being in 
force " 
O 33, Rule 15ofthe Code itself contemplartes that 
while a refusal to allow the applicant to sue as an 
indigent person, will be a bar for a subsequent 
application of like nature, the applicant shallbe at 
liberty to institute asuit in the ordinary manner in 
respect of such right after paying the costs of the 
application 
5. The expression ‘appears’ occurring in Clause 
(d-1) inserted in this State in O.33, Rule 5 of the 
Code, clearly indicates that the enquiry as to the 
bar of limitation is a limited one and not a final 
one. Equallyso, the language of Clause (f) of 0.33, 
Rulé5 of the Code extracted above bears out that 
the enquiry and finding are only pruna facie and 
not conclusive. 
6. Clause (d) of O 33, Rule 5 of the Code contem- 
plates rejection of the application to sue as an 
indigent person, where the allegations do not 
show a cause of action While dealing with that 
clause, as to what the court does and the scope of 
1t, have been explained by the Supreme Court in 
Vijaya Pratap Singh v Dukh Haran Nath Singh, 
(1964)1 M L J. (S C.) 79, to the following effect: 
“But in ascertaining whether the petition shows 
acause ofaction, the court does not enter upon 
a trial of the issues affecting the merits of the 
claim made by the petitioner. It cannot take 
into consideration, the defence which the 
defendant may raise upon the merits, noris the 
court competent to make an elaborate enquiry 
into doubtful or complicated questions of law 
or fact By the statute, the jurisdiction of the 
court is restricted to ascertaining whether on 
the allegations a cause of action 1s shown; the 
Jurisdiction does not extend to trial of issues 
which must fairly be left for decision at the 
hearing of the suit " 
It must be noted that though the language of 
clause (d), clause (d-1) and clause (f) may be 
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slightly different, yet their manner of operation 
and effect are one and that same Kunhamed 
Kutty, J. in Lakshminarayanan v Premier Bank of 
India, (1968)1 M.L.J. 333, dealt with clauses (d) 
and (d-1) of O.33, Rule 5 of the Code and he 
opined as follows: 
“The court, of course, 1s not justified ın deter- 
mining a doubtful question of limitation or 
hold an elaborate enquiry into doubtful and 
complicated questions of law at this stage, by 
0.33, Rule 5, C P.C." 
In Rajkumar Bhagwatsaran v. V.K.V.Rajan and 
others, (1971)1 M.L.J. 510, a Bench of this Court 
consisting of Veeraswami, C J , and Raghavan, J. 
while dealing with clause (d-1) of O.33, Rule 5 of 
the Code, held as follows: 
“Under O.33, Rule 5(d-1) of the Code of Civil 
Procedure which was introduced'as an amend- 
ment ın Madras, the court should reject an 
application for permission to sue as a pauper, 
where the suit appears to be barred by any law. 
The court 1s, therefore, entitled and in fact 
bound to find the facts necessary for deciding 
this question of limitation, not finally of course, 
but to form a prima facie view on that ” 
We are not exhaustive in referring to the pro- 
nouncements in this connection and we find that 
uniformly thé pronouncements are to the above 
effect only. While deciding the application to sue 
as an indigent person, court is not required to 
enter into consideration of complicated and doubt- 
fül questions of factor oflaw In view ofthe above 
petition, we do not think we should take the 
finding, rendered on this question, as to whether 
the proposedsuit would be barred by limitation, as 
a final one. The decision is only for the limited 
purposeof finding out as to whether the applicant 
could be permitted to sue as an indigent person. 
The court does not render a final finding on this 
question at that stage That question is still open 
for agitation if a regular suit is instituted as per 
0.33, Rule 15 of the Code, or when on payment of 
court-fees, the application gets converted into a 
regularsuit as per O.33, Rule 15-A of the Code In 
the said circumstances, we are prepared to coun- 
tenance the plea put forth on behalf of the peti- 
tioners for time to pay the requisite court fees on 
the proposedsuit Mr.K Chandrasekaran learned 
counsel for the petitioners explains to us that due 
tooversight there was an omission to put forth the 
alternative plea for payment of court-fees, before 
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the first Court and before the learned singleJudge 
of this Court. We accept it 

7. We have not been persuaded to take a different 
view on the primary question that the proposed 
sult appears to be barred by limitation. Accord- 
ingly, while we dismiss this Letters Patent Appeal, 
taking note of the pleas of the learned counsel for 
the petitioners, we grant the petitioners two months 
ume from today to pay the requisite court-fees on 
the proposed suit, subject matter of O.P.No.20 of 
1981 on the file of the Subordinate J udge, 
Pattukkottai, We make no order as to costs. 


V.K 


Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- Srinivasan, J. 


C.R P.Nos 2383 and 2384 of 1991 
11th October, 1991. 


^ — 


Badruddin Mohamedally .Petitioner 
v. 

T & B Dehganwala Estate by its Co-owner 
Tayebally Mohamedally . ‘Respondent. 


(A) Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960 as amended by Act 
XXIII of 1973), Secs 2(2), 2(6) and 2(8) - Building, 
landlord and tenant - Definition of - Buildingowned 
byco-owners - Lease agreement - Entered into by all 
the co-owners with the other owner - Rent fixed - 
Lease agreement - Whether creates relationship of 
landlord and tenant 

(B) Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVII of 1960as amended by Act XXIII of 
- 1973), Secs 10(2) (1) and 10(2) (uu) - One co-owner 
of the building in occupation of the building under a 
lease agreement with other co-owners - Petition for 
eviction by the other co-owners against the co-owner 
in possession - Alleganon of wilful default and sub- 
letting - Petition for eviction - Whether maintain- 
able. 

Sec 2(Z) of the Tamil Nadu Buildings (Lease and 
Rent Control) Act defines a ‘building’ as any 
building or hut or part ofa building or hut, let or 
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to be let separately for residential or non-residen- 
tial purposes. In the case of co-owners none of 
them is entitled to claim that a particular portion 
of the property belongs to him as a co-owner 
Every co-owner is entitled to every inch of the 
property so long as there 1s no division of the 
property among the co-owners. Therefore, any 
lease by some co-owners in favour of one of them 
or another co-owner, will not be a separate letting 
ofas contemplated by Sec 2(2) of the Act, because 
what is let out is only an undivided share in the 
property. So long as there is no separate letting of 
a portion of the buildings or building itself, ıt will 
not fall within Sec.2(2) of the Act [Para 9] 
Sec.2(6) of the Act gives an inclusive definition 
for the term ‘landlord’. It reads that “landlord” 
includes the person who 1s receiving or 1s entitled 
to receive the rent ofa building Similarly Sec 2(8) 
ofthe Act defines a ‘tenant’ as any person bywhom 
oron whose account rent is payable for a building 
If the amount payable under the arrangement 
between the parties is not ‘rent’ in the real sense 
and it is only a compensation payable by the peti- 
tioner, it will not bring the parties within the 
definition in Sec.2(6) and Sec 2(8) of the Act. 
The term ‘rent has not been defined in the Act. 
The real nature of the transaction and the legal 
relationship of the parties cannot be decided by 
thenomenclature used by the parties It has to be 
decided on the basis of the substantial terms of the 
agreement between the parties [Para 10] 
A catena of decisions of the High Court and the 
Apex court have uniformly held that a co-owner 
who is said to have taken a lease from the estate 
including himself and the other co-owncrs, 1s not 
a tenant as defined by the Act [Para 19] 
There can be no doubt whatever that the petition 
for eviction filed by the respondent under 
Sec.10(2)(i) and Sec.10(2)(ni) of the Act are not 
maintainable as the petitioner is not a ‘tenant’ 
within the meaning of the Act and the respondent 
is not a ‘landlord’ under the said Act, nor is the 
subject-matter of demise a ‘building’ as defined ın 
the Act. [Para 34] 
As regards wilful default under the agreement 
dated 1.12.1979 aspecific mode of payment ofrent 
was agreed between the parties. That was by 
adjustment in books and there was no need for 
actual payment. Admittedly ıt was adhered to for 
over four years and thereafter payments were being 
made by the petitioner which were deposited in 
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the common account The petitioner being a * 
co-owner admittedly entitled to a share in the 
common funds in deposit in the bank was entitled 
to draw therefrom for his own purposes There is 
no evidence that the so called creditors of the 
estate had demanded theamounts due to them In 
the absence of any mutual arrangement among 
the co-owners, 1t is not open to some of them 10 
earmark or set apart poruons of the funds for 
specific purposes At any rate, the petitioners not 
guilty of wilful default atall Admittedly, he stopped 
paying the rent only after he was prevented from 
withdrawing from the common account 

[Paras 38, 40 and 41] 
Cases referred to: 
HS Rikhy v New Delhi Municipality AIR 1962 
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others, (1965)1 M LJ 86, Ratnamv Arunachalam 
Chetta, 90 L W 633, Jahını Sah v Dwanka Prasad 
Jhunjhunwala, AIR 1967 SC 109 1966SCR 
(Supp ) 280 (1966)2S CWR 184; N Rajeswan v 
S P Palaniappan and others, 97 L W 334, Venkates- 
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$C 1409, M M Sevara v. Sıngaram Pillar, (1990)1 
LW 548, Ryev Rye, 1962 AC 406 (1962)1 AHER 
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Pal Chowduri, 3 Cal LJ 141; Rafiqv StateofU P, 
(1980)4S C C 262, Pratap Misra v State of Orissa, 
AIR 19778 C 1307, Sımıvasa General Traders v 
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M R Narayanaswamı, Senior Counsel, 
P K Sivasubramaniam, for Peuuoner 
R Knshnamoo thy, Senior Counsel, for K Sikkandar 
and A R Shamsudeen, for Respondent 
The Court made the following 
ORDER - These two revision peutions are taken 
up with the consent of partıcs The short facts 
which are necessary for the purpose of deciding 
these revisions are as follows 
The respondent herein filed R C OP. No 273 of 
1988 and R C OP No 274 of 1988 for eviction of 
the petiuoner from premises No 188, Linghi Chetty 


for 
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Street, Madras-1 and No 134, Angappan Naicken 
Street, Madras-1 under Secs 10(2)(1) and 10(2)(11) 
of the Tamil Nadu Buildings (Lease and Rent 
Control) Act, 1960 as amended by Act 23 of 1973 
(hereinafter referred to as ‘the Act’) The two 
grounds for eviction are that the petitioner 15 
guilty of wilful default 1n payment of rent from 
13 1987 to 30 11 1987 and that he has committed 
an act of waste ımpaırıng materially the value of 
the building and utility thereof The petitions wee 
contested by thc petitioner on the ground that 
there was no relationship of landlord and tenant 
as defined by the Act, as the parties were 
co-owners It was contended on behalf of the 
peutioner that a petition for eviction under the 
provisions of the Act could not be maintained by 
one co-owner against another co-owner. 

2. The Rent Controller held that there was a 
rclauonship of landlord and tenant betwcen the 
parues and the petitions for eviction were 
maintainable He also held that the petitioner 
was guilty of wilful default though he found against 
the plea of act of waste Thus, he passed an order 
of eviction against the petitioner 

3. The peutioner filed Appeals RCA No 790 of 
1990 and R C A No 791 of 1990 on the file of the 
VII Judge, Court of Small Causes, Madras, who 1s 
the Appellate Authority, under Sec 23 of the Act. 
The respondent filed applications under Sec 11 of 
the Act for direction to the petilloner herein to 
pay the arrears of rent and failing compliance, 
Stop all further procecdinps in the appeal with a 
direction to quit and deliver vacant possession of 
the buildings. On those applications, the Appel- 
late Authority passed orders on 4 9 1991 holding 
that the petitioner wasa ‘tenant’ within the mean- 
ing of the Act undcr the respondent and was liable 
to pay rent with a consequent direction that the 
petuoner should deposit a sum of Rs.2,65,000 + 
Rs 1,32,500 on or before3 10 1991 and adjourned 
the matter to 4 101991. , 

4. Challenging the correctness of the said order, 
these revision petitions have been filed by the 
petitioner When they were posted for admission, 
the respondent had entered caveat and took 
notice J granted interim stay and with the consent 
of counsel on both sides, directed the revision 
petitions themselves to be posted for final dis- 
posal along with the petitions forstay Thatis how 
the petitions are heard'early 

5. It is not in dispute that the petitioner 15 entitled 
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to one half share ın both the buildings and the — was in accordance with the agreements referred 
other half share ıs owned by other co-sharerş — toabove byadjustment ofthe amount standing to 
There was a lease agreement dated 1.12.1979 under — the credit of the petitioner in the account of the 
which T.& D. Dehganwala Estate represented by estate till 1983. It appears that from 1983, the 
(1) Tayebally Mohamedally, (2) Badruddin petitioner started paying the amount to the les- 
Mohamedally, (3) Mrs. Yasmin S.Lehry, (4) sors which was in turn being remitted into the 
Mrs Gulhar Fakhruddin and (5) Miss. Fatema common account 
Tayebally granted a lease in favour or the peti- 7. The question that arises in this case is whether 
toner herein with respect to both the buildings I the lease agreements referred to above have 
should state that there were twoleaseagreements brought into existence the relationship of land- 
on the same day It may be noted that the estate lord and tenant between the respondent and the 
was represented by five persons including the petitioner within the meaning of the Act While it 
petitioner on the one hand and they were com- — 1$ contended for the petitioner that therc cannot 
pendiously described as lessors while the peti- be any lease as such among co-owners and any 
tioner was described as the lessee on the other. — instrument, though in the garb ofa lease deed, will 
Among the lessors, parties No.3 toSaredaughters not bc effective as a lease On the other hand it 1s 
of party No 1, who is the brother of the pcitioner contended by the respondent that a leasc in pos- 
herem On the said date, four documents were sible among the co-owncrs by some co-owners Or 
executed ın all, two of them being lease agree- — all co-owners together on the oncside in favour of 
ments. Under the leaseagreements, the petiuoner one of the co-owners ora few of the co-owners on 
agreed to paya monthlyrentofRs 6,000 forprem- the other side. According to the respondent, there 
ises No 158, Linghi Chetty Streetand Rs.2,500for 1s no prohibition tO such a transaction either in the 
premises No 134, Angappa Naicken Street per Transfer of Property Act or in the Tamil Nadu 
mensem The other two documents are agree- — Buildings (Lease and Rent Control) Act 
ments for adjusting the rents payable under the — 8. Approaching the question on first principles, I 
lease agreements from out of the joint account am of the view that the contention urged on behalf 
held by the lessors lessee as co-owners. Itis better of the petitioner should be accepted In this case, 
to extract the.relevant portion in the agreement — 1t cannot be denied that all the four documents 
providing for adjustment of the rent payable which executed on 1 12 1979 formed part of a single 
reads as follows:- scheme of arrangement among the co-owners A 
: ^" The partes of the first part shall debita o reading of the documents put together will show- 
sumofRs 2500 (Rupees two thousand and five that the co-owners have entered into an arrange- 
hundred'only) every month in the account of  mentbywhichoncco-owneris permitted by all the 
the party of the second part and adjust thesame o co-owners to enjoy the properties exclusively on 
for the rents payable by the party of the second payment of certain amounts by way of compensa- 
part for the Icase of the Godown portion ın tion The amount that is fixed in the agreement 
premises No 134, Angappa Naicken Street, would represented the share of the profits of all 
Madras 1 The party of the second part ıs o the co-owners Supposing the property 1s leased 
entitled toreccivconlythebalanceshareofthe out by all the co-owners to a third. party, they 
income after deducting a sum of Rs2,500as would be getung a rent from thc third party and 
and for rent and after making provision of the — they would be entitled to share 1t among them- 
property tax, water and sewerage lanes, Urban selves Similarly, when the property is put in the 
Land Tax, Insurance Premium etc” possession of one of the co-owners for his exclu- 
A similar clause is found ın the other agreement — sive user, the amount that ıs paid by him 1s to be 
relaungtotheother buildingwithrespecttoasum taken by the amount that ıs paid by him is to be 
of Rs 6,000 payable for that building taken by all the co-owners including himself The 
6. It is stated that the rental of Rs.6,000 was arrangement itself shows that the amount ıs to be 
reduced to Rs 5,000 per mensem aftera period of adjusted from out of the accounts It 1s as if the 
one year when the peulıoner surrendered posses- petitioners pay an amount which 1s deposited by 
sion of a portion of the demised premiscs to the the co-owners in the joint accountand then shared 
lessors Itis notin dispute thatthe paymentofrent among themselves As the arrangement stood at 
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the time of the documents in 1979, the parties had 
agreed to an adjustment In 1983, the mode of 
payment was changed and. instead of adjustment, 
the petitioner was paying the amount. Such amount 
was again being deposited in the Joint account and 
ıt was being shared by all the co-owners including 
the petitioner himself Therefore, it is clear that 
the arrangement that 1s evidenced by the four 
documents executed on 1 12 1979 is nothing but 
an arrangement under which a co-owner who 1S 
put in exclusive possession of the common prop- 
erty, IS paying a compensation to the estate for his 
exclusive enjoyment and such compensation 1S 
being divided enjoyment and such contemplated 
either by the Transfer of Property Act or by the 
Tamil Nadu Buildings (Lease and Rent Control) 
Act. It i5 not necessary for me to give a conclusive 
opinion on the question whether the agreement 
will be a ‘lease’ under the Transfer of Property Act 
Yor the purpose of this case It 1s sufficient if I 
consider the question whether it will be a letting 
within the meaning of the Tamil Nadu Buildings 
(Lease and Rent Control) Act and whether the 
petitioner ts a ‘tenant’ as defined by the Act and 
whether the respondent 1s a ‘landlord’ as defined 
by the Act 

9. Sec 2(2) of the Act defines a ‘building’ as ‘any 
building or hut or part of a building or hut, let or 
to belet separately for residential or non-residen- 
tal purposes I underline the words ‘let sepa- 
rately' In thecasc of the co-owners, none of them 
1s entitled to claim that a particular poruon of the 
property belongs to him as a co-owner Every 
co-owner is entitled to every inch of the property 
so long as there is no division of the property 
among the co-owners Therefore, any lease by 
sofne co-owners 1n favour of one of them or 
another co-owner, will not be a separate letting as 
contemplated by Sec 2(2) ofthe Act, because what 
isletoutisonlyan undividedsharein the property 
So long as there is no separate letting ofa portion 
of the building or building itself, 1t will not fall 
within Sec 2(2) of the Act 

10.Scc 2(6) ofthe Act gives an inclusive definition 
for the term ‘landlord’ It reads that “landlord” 
includes the person who ts receiving or 1s entitled 
to receive the rent of a building" Similarly, Sec 2(8) 
of the Act defines a 'tenant' as 'any person by 
whom or on whose account rent is payable for a 
building İf the amount payable under the 
arrangement between the parties 1s not ‘rentin the 
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real sense and it is only a compensation payable by 
the petitioner, it will not bring the parties within 
the definition ın Sec 2(6) and Sec 2(8) of the Act 
The term 'rent' has not been defined in the Act 
The real nature of the transaction and the legal 
relationship of the parties cannot be decided by 
the nomenclature used by the parties It has to be 
decided on the basis of the substantial terms of the 
agreement between the parties Vide H S. Rikhy v 
New Delhi Municipality, A I R. 1962 S C. 554 (1962)1 
SCJ 612 

11. Under Sec 3 of the Act, a notice of vacancy is to 
be issued to the Officer authorised by the Govern- 
ment (Accommodation Controller) by the land- 
lord within seven days after the building becomes 
vacant If the petitioner is considered to be a 
tenant and on his vacating the premises the land- 
lord 1s bound to give notice under Sec.3 of the Act, 
it will lead to an anomalous situation Even if the 


- tenant vacates the building, it is not vacant as the 


landlord being a co-owner is already in possession 
thereof Similarly, the tenant, who has vacated 1s 
also a co-owner and he is also deemed to be in 
possession of the property in law as a co-owner 
12. Under Sec 10(3)(a)(1m) of the Act, ıt is open to 
the landlord to file an application for a direction 
to the tenant to place the building in possession of 
the landlord 1f the landlord is not occupying for 
purposes of a business which he 1s carrying on, a 
non-residential building in the city, town or 
village concerned which 1s hisown A question will 
arise whether it will be possible for the respondent 
as a landlord to file a petition under Sec.10(3)(a)(ui) 
of the Act as the tenant is holding the position of 
a tenant as well as a co-owner Sec 14 of the Act 
provides for an applicauon for eviction on the 
ground of requirement for demolition. Will it be 
possible for some co-owners to file a petition as a 
landlord under the said Section if the tenant who 
1$ also a co-owner does not agree for the demoli- 
tion ofthe building Several such conundrums will 
arise if 1t ıs accepted that there is a lease transac- 
tion among the co-owners and the petitioner is a 
tenant and the respondent is a landlord as defined 
by the Act. 

13. The matter is not res integra. A division bench 
of this Court has considered the position in 
D Kuppuswamı Chettiar and others v A.RCB 
Balagurumurthi Chettiar and others, (1965)1 M LJ 
86 In that case, one of the co-owners sold his 
undivided half share ın the buildings ın question 
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to the plaintiff ın the suit and after such sale, 
obtained a lease of the building from the plaintiff 
The purchaser filed a suit for partition and deliv- 
ery of separate possession of his half share A 
preliminary decree was passed in the suit. An 
application for passingoffinal decree was filed At 
that time, the second defendant ın the suit, who 
was the son of the vend or and who was entitled to 
the other half share, contended that he was ın 
possession as a tenant of the premises under the 
plaintiff and he would be entitled to the protec- 
tion of the Act According to him, no cffective 
decree for delivery of possession could bc passed 
in the case The learned Subordinate Judge, while 
negatıvıng the contention, observed that the 
defendant could resist at the stage of execution by 
raising the plea The defendant was not satisfied 
with the said decree and he filed an appeal The 
plainuff filed a memorandum of cross-objecuon 
contendíng that there could be no relationship 
and landlord and tenant between the parties The 
division bench upheld the contention of the plain- 
uffand allowed the memorandum of cross-obyec- 
tions while dismissing the appeal The following 
passage in the judgment of the division bench 1s 
very instructive 
“ Thelcase, as we said, was of an undivided 
moiety of the buildings By reason on the sale 
deed executed by Dasappa in favour of the 
plainuffs, the vendor and the vendees became 
thercafter co-tenants of the property The rights 
of the co-tenants who hold the undivided prop- 
erty between themselves are now well settled 
Each has an undoubted right to demand and 
obtain partition by motes and bounds of the 
Joint property but till that is done it cannot be 
said that any of the sharers has got an exclusive 
nghttoanypart ofthe joint property In theory 
such a co-tenantis entitled to bein possession 
and to use every part of the common property 
so longas he does not exclude his co-tenant In 
the instant case the vendors wishing to have 
undisturbed possession: of the buildings 
entered into an arrangement by which com- 
pensation for such exclusive possession was 
agreed to be paid, though describing itas rent 
We cannot therefore regard the arrangement 
between the parties as strictly conforming toa 
case of agreement for lease 
But assumung that there was one by way 
of lease, as indeed it purports to be so, the 
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question then is whether the lease was of the 
building within the meaning of the Rent Con- 
trol Act The term 'Building' has been defined 
ın Sec 2(1) as any building, hut or part of a 
building or hut let or 1o be let separately for 
residential or non-residential purposes In a 
case of this kind where one co-tenant allows 
another co-tenant to enjoy his undivided share, 
ıt cannot be said that he has such exclusive 
right of the property, as to be capable of being 
let out Much less can it be held that any 
definite part ofsuch a building has been let No 
co-tenant can say that he is the owner of any 
part or designated part of-the building His 
interest will be to thc extent of share owned by 
him in the enurety of the property Therefore, 
if he, under an arrangement purports to let out 
or enters ınto an arrangement for the enjoy- 
, mentofthe property by the other, that transac- 
ton can be regarded only as an arrangement 
with respect to the undivided share of the 
entire property and not with reference to any 
building or part of the building " 
14. That ruling was followed by another division 
bench in Ratnam v Arunachalam Chettiar, 90 
L W 633 Twoco-owners Icased out the suit prop- 
erty to the third co-owner for purposes of his 
business One of the lessors dicd and his legal 
representatives filed the suit for partition and 
separate possession The lessce contended in the 
main that he was 1n occupation as a tenant of the 
building within the meaning of the Actand though 
the plaintiffs were enutled to 3 right to sue for 
partition, yet by reason of the statute which pro- 
tected the interest of the tenant, the plaintiffs were 
not entitled. to separate. possession of the suit 
property The trial Judge passed a decree for par- 
ution in favour of the plaintiffs, but held that they 
were not entitled to get actual possession as the 
defendant was a statutory tenant That decree was 
challenged on appeal and the division bench, 
following the earlier ruling ın D Kuppuswamı Chet- 
tiai 's case, (1965)1 M LJ 86, allowed the appeal 
It was observed thus 
“4 In the case of co-owners, 1t would be idle, 
and indeed strange, for any one of them to lay 
their fingers upon any part of such Joint prop- 
erty and claim that it ıs or their own Such an 
accentoremphasis upon ownership ofan iden- 
ufiable part of common property 1s available 
only after a final decree for parution 1s 
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obtaıned by such a do-owner in a manner known 
tolaw Butduring the processof thatlitigation 
which leads to the passing of a final decree no 
one amongst such co-owners can project any 
title to a defined portion of joint property. If 
this 1s the concept which is inexplicably 
attached to the principle of joint or co-owner- 
ship, then it follows that the mere accident of 
possession of a part or whole of such property 
by one amongst such co-owners does not give 
him any right asa tenant thereto as is popularly 
understood or understood in the light of the 
Statutory provisions of the Madras Buildings 
(Lease and Rent Control) Act, Act 18 of 1960 
either. It is only by sufferance and mostly by 
consensus or contract that the co-owner 1s 
placed ın possession of the joint property with- 
out any objection or interference by the other 
admitted co-owners. His right would be in the 
nature of that ofa licensee put in possession of 
the property and no more. His obligation would 
be to pay such quid pro quo or consideration for 
the allowance or privilege granted to him by 
other co-owners to remain in possession of the 
property either in part orin whole. Such rights 
and obligations which are centering round a 
particular jural relationship, which spnngs from 
the right of co-ownership, cannot give the person 
a right to claim the statutory privileges avail- 
abletoa tenant in possession ofa property not 
belongingto himand in which is not interested 
and into which he was inducted by the 
co-owner as a tenant in the popular sense It is 
that incident which led to the induction of the 
person into possession of the property of a 
third party that impresses on him the badge of 
being a tenant in law as well as under contract 
and contemporaneously vests in him thestatu- 
tory privilege of gaining and claiming all the 
rights which a tenant could claim by virtue of 
which a tenant could claim by virtue of the pro- 
visions under the special enactment Act, 1960. 
These privileges and rights available to a 
tenant as above are certainly not available to a 
co-owner who gets into possession of the prop- 
erty with the consent of the other co-owners or 
to a person whom he lets into possession of the 
relative property Such permissive possession 
as already stated by us does not vest in hima 
right to claim the benefits ofa statutory tenant 
under Act 18 of 1960 The lower Court was 
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wrong ın having assumed that the defendants 
were so entitled to " 
Thereafter, the Division Bench referred to the 
judgment in D.Kuppuswanu Chemar's case, (1965)1 
M.L.J. 86, and extracted a passage therefrom. Then 
it was observed, 
“6. Having regard to this well accepted concept 
at any rate in our High Court, that co-owner 
cannot carve out for himself and to his benefit 
any definable or delineatable interest of prop- 
erty to the prejudice of other co-sharers, the 
claim of the appellants has to be upheld. To 
that extent the court below said that the plain- 
tiffs would not be entitled to Khas possession, 
though it granted the relief as to partition of 
the property claimed by the plaintiffs, its judg- 
ment is set aside and the appeal is allowed in 
part to the extent.” 
15. InJahun Sah v Dwanka Prasad Jhunjhunwala, 
AIR. 1967 S.C 109. 1966 SC.R. (Supp.) 280: 
(1966)2 S C.W.R. 184, ıt was ruled thus: 
"(11) We will now deal with the other ground 
urged by Mr.Sarjoo Prasad in support of his 
contention that the suit 1s not maintainable 
Under sub-sec (2) of Sec 11 of the Act as it 
Stood on the date of the suita claim for eviction 
ofa tenantora claim for recovery of possession 
ofa building and claim for rent thereof had to 
be made before the Rent Controller alone and 
consequently the junsdiction of the Civil Court 
for the enforcement ofsuch claims was ousted. 
But, for the provisions of this section to apply, 
the relationship between the plaintiff and the 
defendant should be that of a landlord and 
tenant. If they are co-owners of the property 
and the property 1s held by them as tenants 
1n-Common no question of relationship of land- 
lord and tenant comes into being as between 
them. The common case of the parties is that 
they are in fact co-owners of the property and 
the respective shares of the two families have 
not been demarcated. They, therefore, con- 
tinue to be tenants 1n common. It is true that 
theentire property (savea small portion which 
was in possession of tenants) is in the actual 
occupation of the defendants which means 
that they are ın occupation not only of their 
share ın the property but also of the plaintiff's 
share That fact, however, would not make 
them tenants of the plaintiffs. Under the law 
each tenant-in-common is entitled to the 
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possession of the entire property, that is, to 
every part of it though its right to possession is 
limited to the extent of share in the property. 
The mere fact that the defendants agreed to 
pay compensation to the plaintiffs for their 
occupation of the entire property (ignoring 
theportionin possession ofthe tenants) would 
not brihg into existence a relationship of land- 
lord and tenant. By this agreement, the parties 
never intended to constitute a relationship of 
landlord and tenant between the defendants 
and their co-owners. The provisions of the Act 
are, therefore, inapplicable." 
16. There was yet another occasion in this Court 
for another division bench to consider the ques- 
tion under different circumstances. In N Rajeswari 
and others v S.P.Palanıappan and others, 97 L.W 
334, the question that was referred to the bench 
was “where the tenant purchases a fractional 
interest ın the demised property, could he be 
called a co-owner so as to disentitle the orginal 
owner (landlord) to seek eviction under the Rent 
Control Act?" On the facts, the purchase made by 
the tenant of a fraction of the interest in the 
demised property was during the pendency of the 
proceeding for eviction. The division bench took 
the view that the purchase of a fractional interest 
did not put an end to the relationship of landlord 
and tenant between the parties and the petition 
for eviction which was filed prior to the purchase 
by the tenant did not cease to te maintainable. It 
was observed that in the absence of the tenant 
acquiring the entire interest of the landlord, he 
could not non-suit the landlord’s application for 
eviction on that ground alone Dealing with the 
expression “merger”, the division bench consid- 
ered the provisions of Sec.111(d) of the Transfer 
of Property Act vis-a-vis the provisions of the 
Tamil Nadu Buildings (Lease and Rent Control) 
Act It was observed by the division bench as 
follows: 
“22. Itis well settled that the nght to reliefinan 
action between parties must be judged in rela- 
tion to the date of the suit, but the Court may 
take subsequent events into consideration for 
moulding the reliefs in fairness o both the 
parties, as observed by the Supreme Court in 
Venkateswarulu v. Motor and General Traders, 
ALR. 1978 S.C. 1409. 
“23. Following the aforesaid decision of 
the Supreme Court it must be held that the 
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petition was maintainable on the date when it 
was filed and that it will not be a non est 
proceeding merely on account ofthe purchase 
by respondents 1 and 2 of a moiety share, 
though it will have relevance to the relief that 
may be granted to the petitioners. The tenants 
being already 1n possession of the building, 
the proper order that could be passed in the 
circumstances of the case will be to direct the 
landlord to be in joint possession along with 
the tenants, leaving 1t open to the landlord to 
sue for partition of his specific share in the 
property......" 
Ultimately, the Division Bench passed the follow- 
ing orders: 
“So far as respondents 1 and 2 are concerned, 
taking note of subsequent events, namely, of 
their acquisition of a share in the building no 
order for eviction need be passed against them, 
leaving itopen to the parties to seek appropri- 
ate relief by way of partition and separate 
possession of their respective shares 1n the 
premises in question." 
17. It should be noted that the division bench 
distinguished the ruling 1n D.Kuppuswami Chet- 
nar's case, (1965)1 M.L.J. 86. 
18. Recently, another division bench of this Court 
had occasion to deal with a question similar to the 
one that arose iri Rajeswari's case, 97 L.W. 334, in 
M.M.Selvaraj v. Singaram Pillai and others, (1990)1 
L.W. 548. After referring to the Rajeswarr's case, 
97L W. 334, andD.Kuppuswami Chettiar’s case, 77 
L.W. 589, as wellas the judgment of the Supreme 
Court in Jahurı Sah v. Dwarika Prasad Jhunjhun- 
wala, A.LR. 1967 S.C 109. 1966 S C.R. (Supp.) 
280. (1966)2 S.C W.R 184, the bench upheld the 
case of the plaintiffand confirmed the preliminary 
decree for partition passed by the trial Court, 
negativing the plea of the defendant that he was 
entitled to the benefits of the Rent Control Act. 
19. Thus, a catena of decisions referred to above 
have uniformly held that a co-owner who ıs said to 
have taken a lease from the estate including him- 
self and the other co-owners, is not a tenant as 
defined by the Act. 
20. Learned counsel for the respondent has placed 
reliance on the judgment of Lord Denning 1n Rye 
v. Rye, 1962 A.C. 496: (1962)1 AILE.R. 146. That 
was a case of a partnership firm taking on lease a 
premises owned by the partners themselves in 
different shares. While the partners had unequal 
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Shares in the business, they had equalshares in the 
premises. One of the questions was whether there 
could be a lease by an oral arrangement. The other 
question was whether there could be a lease by a 
person in favour of himself As regards the first 
question, Lord Denning held that the facts of the 
case made outa lease by the co-owners in favour of 
the partnership firm in which they were partners. 
But, on the other question he held as a matter of 
law that there could not be any lease bya person in 
favour of himself. He quoted the Latin Maxim 
"nemo potest ease tenens et dominus". In 
Wharton’s Law Lexicon, the meaning of the maxim 
is stated to be, “no one can be both tenant and 
lord”. the same 1s found in Ramanatha Aiyar's 
case Law Lexicon, Reprint Edition 1987 at page 
867. In Woodfall on Landlord and Tenant, 28th 
Edition, Volume I, the maxim is quoted at page 
835 ın paragraph 1876 and the case in Rye v. Rye, 
1962 A C. 496: (1962)1 AILE.R. 146, 1s cited. 
21. But, Lord Denning made a distinction with 
reference to leases granted by number of persons 
infavourofoneamongthem ora few among them. 
The passage on which reliance is placed by learned 
counsel for the respondent 1s as follows: 
“Has the Law of Property Act, 1925, changed 
all this? It has certainly changed it where two 
persons grant a tenancy by writing to one of 
themselves, as where A and B grant a yearly 
tenancy to B, and B enters into covenants with 
Aand B to repair, and so forth Such a tenancy 
is valid under Sec 72(4) because itis a “convey- 
ance" and the covenants are enforceable under 
Sec.82(1) just as 1f B had covenanted with A 
alone. Notice to quit can be given by A to B or 
B to A. So no difficulty arises. 
But what 1s the position when a person grants 
atenancy by writing to himself (A lets to A), or 
two persons grantit to themselves (A and Blet 
to A and B); and there are the usual express or 
implied covenants (A covenants with A; or, A 
and B jointly covenant with A and B jointly)? 
Such a tenancy does not come within Sec.74(2); 
nor do the covenants come within Sec 82(1); 
because both those sub-sections, as I read them, 
only apply where one of the persons, at any 
rate, 1s not on both sides. But in the tenancy we 
are now considering, the persons are the same 
no both sides." 
22. It is argued that in the present case the lessors 
are on onesideand only one among them is on the 
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other side as lessee. According to learned counsel, 
this would clearly fall within the exception pointed 
out by Lord Denning and there is a valid lease 
amongthe co-owners. Though I have my reserva- 
tion with regard to the distinction made by Lord 
Denning between leases granted by a person in 
favour of himself and a lease by several persons in 
favour of one among them or a few among them, 
itis not necessary for meto consider that aspect of 
the matter in the present case. As pointed out 
already, the question is here confined to the posi- 
tion under the Tamil Nadu Buildings (Lease and 
Rent Control) Act. It is not necessary for me to 
travel outside the Act and decide the legal 
relationship of the parties under the Transfer of 
Property Act or under the common law. 

23. A Division Bench of this Court followed the 
ruhng in Rye v. Rye, (1962)1 All E.R. 146, in 
Mis.India Automobiles and Company and others v. 
Life Insurance Corporanon of India, (1978)1 M.L J. 
178. In that case, the property was owned by seven 
co-owners. It was leased out to different persons. 
One portion ofthe property which was carved out 
of the totality of the land was leased by the seven 
co-owners in favour of one co-owner, the second 
defendant in the suit, in 1947, under a document. 
Atthat time, he was the sole proprietor of India 
Automobiles. Later on, it became a firm with 
defendants 2 to 6 as partners therein It was not in 
dispute that the second deféndant was in posses- 
sion ofthe land even prior to the lease and he had 
erected superstructures of his own. Under 
another lease deed, the same co-owners including 
thesecond defendant let out another piece of land 
together with a superstructure thereon to the 
second defendant. Seven years thereafter, all the 
co-owners including the second defendant sold 
the premises to the new Guardian of India Life 
Insurance Company Limited and the Official 
Trustee of Madras Later, the Life Insurance 
Corporation of India, came on the scene by virtue 
of the Life Insurance Corporation of India Act. 
According to the Life Insurance Corporation, they 
became the owners of not only the vacant land 
conveyed in the document but also thesuperstruc- 
tures on 1t which were in the occupation of the 
defendants. It was not in dispute that after the 
Insurance Company purchased the property, ıt 
recognised the defendants as their tenants of the 
respective portions in the occupation and were 
collecting rents from them They had also given 
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renewals ofleaseand atonestage draft lease deeds 
were prepared containing terms for renewal. Thus, 
the right of the defendants as tenants was recog- 
nised by the owner ofthe premises after the own- 
ership was transferred from the co-owners to a 
stranger. That was the position for more than a 
decade. In fact, the bench observed, “more than a 
decade after such consistent establishment of jural 
relationship of landlord and tenant as between 
the Life Insurance Corporation of India and the 
defendants" The owner filed an application for 
fixing of fair rent as regards the demised premises 
and also an applıcation for evicuon contempora- 
neously. The case of the defendants was that the 
subject matter of the lease was only a vacant site 
andthe superstructure always belonged them and 
the Act would not apply. The Rent controller 
accepted the defence On appeal, a finding was 
called for regarding the ownership of the super- 
structure and ultimately, the Appellate Authority 
held that the superstructure belonged to the 
Corporation. The Appellate Authority fixed the 
fair rent for the buildings. Then the suit was filed 
by the Corporation for arrears of rent on the basis 
of the fair rent fixed. It was contended by the 
defendants that at all material times the super- 
structure belonged to them and the order of the 
Rent Controller fixing fair rent was null and void 
as the subject-matter of the demise was not gov- 
erned by the Act. Another suit was filed by the 
defendants for a declaration that what was leased 
to them was only a vacant land and thesuperstruc- 
ture belonged to them and they were entitled to 
the benefits of the Madras City Tenant's Protec- 
tion Act. The only question which came up for 
decision before the single Judge was whether the 
defendants, who were the appellants before the 
division bench, were the owners of thesuperstruc- 
tures. The bench observed, that was the only ques- 
tion which arose before the bench also. The single 
Judge held against the defendants and they pre- 
ferred the appeal before the bench. In the course 
of arguments, one of the contentions raised was 
that there could be no lease among co-owners and 
the original leases evidenced by documents among 
the co-owners were unenforceable and void with 
the result that there was no transfer of interest 
either in favour of the second defendant in the 
first instance or later in favour of the defendants. 
Reliance was placed on the decisions in Giriara 
Chandra Pal Chowdun v. Sree Nath Pal Chowdurı, 
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3 CaLLJ. 141, and Rye v Rye, 1962 A C. 496 
(1962)1 AIl E.R. 146 The division bench distin- 
guished thecase in Ryev. Rye, (1962)1 AILE R. 146, 
on the footing that it was a lease by two persons in 
favour of themselves. The division bench relied on 
the observations of Lord Denning which I have 
extracted already. The Division Bench held that 
theruling in Gırıara Chandra Pal Chowdun's case, 
3CaLL J. 141, did not apply and it was distinguish- 
able. The following passage in the judgment ofthe 
division bench is referred to by earned! counseMor 
the respondent: 
“On the basis of the rule ın Rye v. Rye, (1962)1 
ANE.R, 146: 1962 A C. 496, the learned Judge 
thought that Exs.P-1 and P-2 are unenforce- 
able. But if we analyse the ratio of that deci- 
sion, it is seen that 1f the parties to the docu- 
ment are not the same and if A and B are the 
lessors and A is the lessee, such a lease 1s 
possible and the covenants therein are 
enforceable. Even the decision ın Giridara 
Chandra Pal Chowdun v. Sree Nath Pal 
Chowdun, 3 CaLLJ 141, ıs distinguishable. 
That was a case where 1t was found that there 
was no relationship of landiord and tenant at 
all between the parties and ın that context the 
claim for recovery of rent by the so-called 
landiord was negatived. The principle laid down 
byLord Denning in Rye v. Rye, (1962) 2 AILE.R. 
146. 1962 A.C. 496, 1s accepted by well-known 
authors. In Hill and Reeman's Law of Land- 
lord and Tenant 15th Edition page 633, the 
above House of Lords case 1s quoted for the 
proposition that two or more persons can as- 
sign to one or more of themselves; but the 
number of assignees must be at least one less 
than the number of assignors Woodfall on’ 
Landlord and Tenant, 27th Edition, page 61 
refer to Rye v. Rye, 1962 A C 496. (1962)1 All 
E.R. 146, as authority for the proposition that 
joint tenants cannot grant a lease to them- 
selves. We do not find any provision in the 
Transfer of Property Act or for the matter of 
that under the well-known principles in 
common law which prevents joint owners of 
property from leasing out the same to one 
amongst themselves. We hold, therefore, that 
Exs.P-1 and P-2 are valid leases and the rela- 
tionship between the defendants and the cor- 
poration at all times was that of tenants and 
landlords.” 
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24. I should point out that a member of the divi- 
sion bench which decided the above case was 
Ramaprasada Rao, J who was also party to the 
earlier bench in Ramam v. Arunachalam Chettiar, 
90 L W 633 The judgment in Ratnam’s case, 90 
L W 633, was delivered on 253 1977 The judg- 
mentin the abovecase was delivered on 17.6 1977, 
re, within three months after the earlier judg- 
ment Thequestion which arises for consideration 
in the present case did not at all arise before the 
division bench in that case I have referred to 
the relevant facts and there was no necessity to 
consider whether the original lcase among the 
co-owners was void or ineffective On the admıt- 
ted facts, the division bench itself pointed out that 
for more than a decade the jural relatıonshıp of 
landlord and tenant had been admitted and estab- 
lished between the parties to the suit. There was 
absolutely no necessity to decide whether there 
was initially a valid lease Yet, the division bench 
proceeded to make observations on that question 
as ıt was argued before them The observations of 
the division bench are clearly obiter dicta 
25. The matter was taken to the Supreme Court by 
the Life Insurance Corporation of India (Vide 
Life Insurance Corporation of India v Mis India 
Automobiles and Company and others, (1990)4 
SCC 286 While confirming the judgment of the 
High Court, the Supreme Court referred to the 
judgment in Rye v Rye, 1962 A C 896. (1962)1 
AILE R 146, and affixed its seal of approval The 
relevant portion in the judgment of the Supreme 
Court reads thus 
“11 so far as the first question 1s concerned, we 
have no doubt that the division bench of the 
High Court has come to the correct conclu- 
sion In our view, the conclusion of the learned 
single Judge that the lease Ex P-1, exccutdd by 
the co-owners of the property in favour of one 
of them, was invalid, was erroneous Sec 5 of 
the Transfer of Property Act, 1882, clearly 
envisages transfers of property of a person to 
“one or more living persons or to himself, Or to 
himselfand oneor more other living persons” 
Whatever may bc the position, in spite of this 
provision, ın respect ofa purported transfer by 
a person to himself alone (which 1s very often 
the position in the case of trusts) - which was 
considered by the House of Lords in Ryev Rye, 
(1962)1 All ER 146, thereis no reason to hold 
that a contract between a person with himself 
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and others is 1nvalid The division bench, we 
think, has rightly distinguished the decisions 
ın Gırıdara Chandra Pal Chowdun v. Sree Nath 
Pal Chowdur, 3 CalLJ 141, and Rye v 
Rye, 1962.4 C 896 (1962)1 AIL E R 146 The 
observations of Lord Denning extracted by the 
learned Judges, are quite apposite to the situ- 
ation in the present case " 
26. It ıs argued that the judgment of the Supreme 
Court concludes the question I am unable to 
agree As pointed out already, on the facts of the 
case, the question did not arise at all for considera- 
uon Hence, the observations of the Supreme 
court cannot be considered to be binding irrespec- 
tive of the context in which they were made 
27. In Rafiq v State of U P., (19804 SC C 262,1 
was argued that the case was covered by an earlier 
Judgment of that court in Pratap Mishra v. State of 
Orissa, A I R 1977S C 1307 That argument was 
rejected ın the following words 
"5 We do not agree For one thing, Pratap 
Mishra'scase, A.I R 1977 S.C 1307, laid down 
no inflexible axiom oflaw on either point The 
facts and circumstaces often vary from case to 
case, the crime situation. and the myriad 
psychic factors, social conditions and people's 
life-styles may fluctuate, and so, rules of pru- 
dence relevant ın one fact-situation may be 
inept ın another We cannot accept the argu- 
ment that regardless of the specific circum- 
stances of a crime and criminal milieu, some 
strands of probauve reasoning which appealed 
to a bench in one reported decision must 
mechanically be extended to other cases Cor- 
roboration as a condition for Judicial reliance 
on the testimony of a prosccutrix 1s not a 
matter of law, but a guidance of prudence 
under given circumstances Indeed, from place 
to place, from age to age, from varying lıfe 
styles and behavioral complexes, ınferences 
from a given act of facts, oral and circumstan- 
ual, may have to be drawn not with dead 
uniformity but realistic diversity lest rigidity in 
the shape of rule of law ın this arca be intro- 
duced through a new type of precedential 
tyranny The same observation holds good 
regarding the presence or absence of injuries 
on the person of the aggressor or the aggressed ” 
28. In Srinivasa General Tiadeis Gnd others y State 
of Andhia Pradesh and others, (1983)4 S C C. 353, 
the Supreme Court ruled thus. 
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“....A case ıs an authority only for what it 
actually decides and not for what may logically 
follow from it. Every judgment must be read as 
applicable to the particular facts proved, or 
assumed to be proved, since the generality of 
the expressions which may be found there are 
not intended to be expositions ofthewholelaw 
but governed or qualified by the particular 
facts of the case in which such expressions are 
to be found It would appear that there are 
certain observations to be found in the judg- 
ment ın Kewal Krishan Purı case, A I R. 1980 
S.C 1008, which were really not necessary for 
purposes of the decision and go beyond the 
occasion and therefore they have no binding 
authority though they may have merely per- 
suasive value " 
29. In Deena v Union of India, A I R. 1983 S.C. 
1155 (1983)4 S.C C 645, 1t was observed 
* .Any case, even a locus classicus, 1S an 
authority for what it decides It is permissible 
toextend the ratio ofa decision to cases involv- 
ıng identical situations, factual and legal, but 
care must be taken to see that this 1s not done 
mechanically, that is, without a close examına- 
tion of the rationale of the decision which 1s 
cited as a precedent Human mind, trained 
even in the strict discipline of law, 1s notaverse 
to taking the easy course of relying on deci- 
sions which have become famous and applying 
their ratio to supposedly identical situations ” 
In the same judgment it was again observed 
“They apply mechanically the decisions under 
Art.14 to cases arising under Art 191s toignore 
the significant distinction between the nature 
of the rights conferred by the two Articles and 
their purport and content ” 
30. Hence, the ruling ın Life Insurance Coipora- 
tion of India v Mis India Automobiles and Com- 
pany and others, (1990)4 S.C C. 286, shall be under- 
stood only in the context of the factsand cannot be 
tord out ol it 
31. Learned counsel for the respondent relies 
upon the judgment of the Calcutta High Court in 
Huendia Nathv Shobendra Nath, 4 I R 1970 Cal 
135 It was held 1n that case that an undivided 
share 1n a property was nota ‘premises’ as defined 
by West Bengal Premises Tenancy Act and was not 
capable of being demarcated by metes and bounds 
anda tenancy of such undivided share did not fall 
within the purview of the provisions of the said 
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Act. The bench held that a tenancyin respect ofan 
undivided share could be created by a co-sharer in 
favour of another co-sharer and in a suit for partı- 
tion, the plaintiff would not be entitled to get 
physical possession of the property, even after the 
final decree for partition That ruling is directly 
contrary to the ruling of this Court in D Kuppuswanu 
Chettiar v A.R.C.B. Balagurumurthi Chettiar, (1965)1 
M.L J 86, and Ratnam v Arunachalam Chetnar, 
90 L W. 633. Hence, no reliance can be placed on 
the same 

32. In P.Sundaresan and others v P Venkatesiah 
and others, (1948)2 MLJ 421, ıt was held by 
Horwill, J. that one of the members of the Joint 
family, who agreed to hold a portion of the Joint 
family house as tenant of the plaintiff ın the suit 


- was estopped under Sec.116 of the Evidence Act 


from denyingthe right ofthe plaintiffas longas he 
was ın possession The matter arose in the course 
of the execution proceedings and the decree re- 
ferred to by the learned Judge was passed earlier in 
a Letter Patent Appeal by a division bench of this 
Court. During the pendency of the execution 
proceedings, the Madras Buildings (Lease and 
Rent Control) Act 15 of 1946 was enacted and it 
was contended that the decree ceased to be execut- 
able The learned Judge held that the tenant was 
estopped from denying the relationships of land- 
lord and tenant and he would be a tenant within 
the meaningofthe Act Ulumately, heallowed the 
appeal and remanded the matter for decision as to 
whether the landlord was entitled to get posses- 
sion in execution of the decree in spite of the 
provisions of Sec 7 of Madras Act 15 of 1946 That 
judgment has no bearing on this case. 
33. Learned counsel for the respondent placed 
reliance also on the following passage ın Jahurı 
Sah and others v Dwantka Prasad Jhunjhunwala 
and othes, A I R. 1967 S C. 109 1966 SC R. (Supp ) 
280 (1966)2 S CW R 184, referred to earlier: 
“It is no doubt true that under the law every 
co-owner of undivided property is enutled to 
enjoy the whole of the property and 1s not 
liable to pay compensation to the other 
co-owners who have not chosen to enjoy the 
property It ıs also true that liability to pay 
compensation arises against a co-owner who 
deliberately excludes the other co-owners from 
the enjoyment of the property It does not, 
however, follow that the liability to pay com- 
pensation arises only in such a case and other 
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Co-owners are legaily competent to comé to 
any kind of arrangement for the enjoyment of 
their undivided property and are free to lay 
down any terms concerning the enjoyment of 
the property There is no principle of law which 
would exclude them from providing in the 
agreement that those of them as are in actual 
occupation and enjoyment of the property shall 
pay to the other co-owners compensation " 
Learned counsel submits that the arrangement 
between the co-owners as evidenced by the four 
documents is enforceable and, therefore, the peu- 
toner is no other than a tenant under the respon- 
dent I have already referred to the relevant pas- 
sage ın the same judgment holding that there 
could be no relationship of landlord and tenant 
among co-owners The passage now referred to by 
learned counsel for the respondent should be 
understood ın the context The Supreme Court 
had only held that an arrangement for payment of 
compensation among the co-owners could be 
enforced That question does not arise in the 
present proceeding as this ıs one for eviction 
under the provisions of the Act on the grounds of 
wilful default and act of waste 
34. In the result, there can be no doubt whatever 
that the peution for eviction filed by the respon- 
dent under Sec 10(2)(1) and Sec 10(2)(111) of the 
Actare not maintainableas the petitioner is not a 
‘tenant’ within the meaning of the Act and the 
respondents not a ‘landlord’ under the said Act; 
nor 1S the subject-matter of demise a ‘building’ as 
defined in the Act Hence, the civil revision peti- 
tions have to be allowed 
35. Even at the tıme of admission, learned counsel 
for the petitioner madea request for my withdraw- 
ing R C A Nos 790 and 791 of 1990 from the file 
ofthe Appellate Authority to this Court and dis- 
pose ofthesame Hesubmitted that a decision in 
favour of the petitioner in this Court would auto- 
matically bring the appeals before the Appellate 
Authority toan end IfThad hcldthattherelation- 
ship of parties was that of landlord and tenant, the 
appeals before the Appellate Authority could have 
proceeded further But, I have held that the Act 
does not apply and the petitions for eviction are 
themselves not maintainable Hence, nothing 
survives in the appeals before the Appellate 
Authority to be decided byhim Interests of Jusuce 
require that all the questions raised in the said 
appeals are decided in this order itself 
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36. Counsel for the respondent expressed their 
consent to my deciding those questions also The 
Rent Controller has held that the petitioner 1s 
guilty of wilful default in payment of rent He has 
rejected the case of the respondent that the peti- 
toner has committed acts of waste 

37. There 1s no evidence whatever to support the 
allegation of waste Hence, the finding of the Rent 
Controller is upheld 

38. As regards wilful default, I have already 
referred to the agreements dated 1 12 1979 under 
which a specific mode of payment of rent was 
agreed between the parties That was by adjust- 
ment 1n books and there was no need for actual 


.payment Admittedly ıt was adhered to for over 


four years and thereafter payments were being 
made by the petitioner which were deposited in 
the common account. According to the petitioner 
in April, 1987, his brother wrote to the United 
Commercial Bank 1n which common funds were 
deposited and prevented the petitioner. from 
drawing any money from the common account 

According to the respondent debts were due to 
creditors of the estate and sufficient funds were 
not available in the share of the peutioner It is 
admitted that the creditors were the other mem- 
bers of the family So long as there is no division 
and the account ıs a common one, the respondent 
cannot say that the peutioner is enutled only to a 
partıcular portion thereof Even assuming that 
the petitioner 1s attempung to overdraw from the 
account in excess of what will be due to his share 
an the event ofa division and that the respondent 
ıs entitled to prevent him from so overdrawing, 
the consequential failure to the pay rent by the 
petitioner will not in law be ‘wilful default’ 

39. There was no arrangement in 1983 changing 
the one agreed to in 1979 In practice, the peti- 
toner started paying rent from his own funds and 
it was being accepted by the respondent That 
would not prevent the petitioner from reverting to 
the arrangement agreed to in writing which was 
never cancelled or superseded If instead of scek- 
ıng to withdraw from the common account, the 
petitioner had requested the respondent to adjust 
by book entries as agreed to in 1979, the respon- 
dènt could not have refused and there would have 
bcen no default at all 

40. The petitioner being a co-owner admıtıcdiy 
enutled to a share in the common funds in deposit 
in the bank was entitled to draw therefrom for his 
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own purposes There is no evidence that the so 
called creditors of the estate had demanded the 
amounts due to them In the absence of any 
mutual arrangement among the co-owners, It 1S 
not open to some of them to earmark or set apart 
portions of the funds for specific purposes 

41. At any rate, the petitioner ıs not guilty of wilful 
default at all Admittedly, he stopped paying the 
rent only after he was prevented from withdrawing 
from the common account. In S Sundaram v 

VR Pattabhnaman, AIR. 1985 SC 582, the 
Supreme Court has held that a default in order to 
be wilful must be intentional, deliberate, calcu- 
lated and conscious with full knowledge of legal 
consequence flowing therefrom In the present 
case, none of the elements i$ present 

42. The finding of the Rent Controller on the 
question of wilful default 1s unsustainable and 
deserves to be set aside 

43. Hence, in exercise of the plenary powers of this 
Courtas wellas the powers under Art 227, Constu- 
tution of India, I set aside the orders of eviction 
passed by the Rent Controller I dismiss the peti- 
uons for eviction 

44. In the result, the civil revision pcutions are 
allowed The order of the Appellate Authority 
(VIIth Judge, Court of Small Causes, Madras) ın 
M P Nos 811and 8120f1990areset asideand the 
said petitions are dismiss R C.A Nos 790and 791 
of 1990 on the file of the VIIth Judge, Court of 
Small Causes are allowed and R C OP Nos 273 
and 274 of 1988 on the file of the XIth Judge, 
Court of Small Causes are dismissed. The parties 
will bear their respective costs throughout 
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IN THE HIGH COURTOF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Prcsent:- Bakthavatsalam, J 


W P Nos 11762 of 1989 and 6693 of 1990 
6th January, 1992 


M.Recthammal and another Petitioners, 


v 

State of Tamil Nadu and others Respondents 

Tamil Nadu Private. Colleges (Regulation) Rules 
(1976), Rule 11(4)(1) - Constitutional validity - If 
offends Art 30 of the Constitution of India 

The right conferred by Art.30(1) of the Constutu- 
uonis the right to establish and administer educa- 
tional institutions of their choice by the minori- 
ues The expression ‘administer’ in the context of 
Art 30(1) means the right to manage and conduct 
theaffairs ofthe institution Ifsuchaconstruction 
ıs made it would offend Art 30 of the Constitution 
(sic). May be, the teaching staff and non-teaching 
staffare different categories But that will not take 
away the right of the minority college to admini- 
ster ts affairs Whether it is teaching staff or non- 
teaching staff, all come under the administration 
of the college and the right to administer will 
include the right to manage and conduct the 
affairs of the institution including the appoint- 
ment of non-teaching staff In the view of the 
Court, the principles laid down in Association of 
Univeisity Teachers v State of Tamil Nadu, 1990 
Wit LR (Supp ) 51, will squarely apply to the 
facts of this case also İt is true that the right 
conferred on the religious and linguistic minori- 
ues to administer educational institutions of their 
choice 1s not an absolute right The right to 
administer 1s not right to mal-admınıster How- 
ever, inso far as the appointment of non-teaching 
staff is concerned, the Court 1s of the view that 
if the amendment is allowed to remain, it will be 
infringing the right guarantced to the minorities 
under Art 30 of the Constitution Here is a case 
where Rule 17(4)(1) of Rules contemplates that 
seniority alone has to be considered in matters of 
promotion for non-teaching staff, where merits 
and ability are approximately equal in a minority 
insutution Surely this imposition will curtail the 
freedom of choice of the minority institution, 
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when it wants a person with merit and ability even 
ın their. non-teaching staff The Court does not 
thinka Rulecan be made curtailing the right of the 
minority institution, stating that seniority alone 
shall be considered in case of promotions. When a 
minority institution would like to go by certain 
standards and norms in appointing non-teaching 
staff, that right should be of the widest amplitude 
and is untrammeled. The Rule as framed with 
regard to non-teaching staff cannot stand for a 
minute for scrutiny of this Court in the light of 
Art.30 of the Constitution and also in view of the 
principles ın an unreported decision in W.A.No.972 
of 1990, dated 22 1 1991 which considered the 
earlier decisions on this aspect of this Court and 
the apex Court of theland In view of the conclu- 
sion arrived at, the latter portion of sub-rule 4(i) 
of Rule 17, asamended ın G.O.Ms No.60, Educa- 
tion (RD) Department, dated 20.1.1986 has to be 
Struck down ın so far as it offends Art.30 of the 
Constitution [Para 11] 
Cases referred to: 
Association of University Teachers v. State of Tamil 
Nadu, 1990 Writ L R. (Supp ) 51; Ethiraj v. State of 
Tamil Nadu, (1990)1 M L J. 284, Frank Anthony 
Public School Employees' Association v. Union of 
India, AI R 1987S C 311 (1986)4S.C.C. 707, All 
Saints High School v Government of Andhra Pradesh, 
AIR. 1980 S.C. 1042; M B.Lourdes Menezes v. 
State of Goa and others, (1980)2 All India Services 
Journal 204 
Petitions under Art 226 of the Constitution of 
India, praying that in the circumstances stated 
therein, and in the respective affidavits filed there- 
with, the High Court will be pleased to issue writs 
of (1) mandamus directing the 4th respondent to 
promote the petitioner to the post of Assistant 
with effect from 23.8.1987 and consequently pay 
all the arrears of salary, (W P.No.11762 of 1989); 
and (11) declaration, declaring that Rule 11(4)(i) 
and (11) of the Rules framed under Tamil Nadu 
Private Colleges (Regulation) Act, 1976 is ultra 
vires, Constitution of India 1s, illegal and void and 
to strike down the said rules as far as the peti- 
uoner's minority Educational Institution namely 
St Jude's College at Thothoor, Kanyakumari District 
(W P.No 6693 of 1990). - 
K.Chandru and P.Peppın Fernando, for Petition- 
ers 
P Gunaraj, Additional Government Pleader, for 
Respondent Nos 1 to 3 

MLJ 56 
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R.Balasubramanian, for Respondent No.5. 

The Court made the following 

ORDER:- W.P.No.11762 of 1989 is filed for the 
issue of a writ of mandamus to direct the 4th 
respondent to promote the petitioner to the post 
of Assistant with effect from 23.8.1987 and conse- 
quently pay all the arrears of salary. 

2. W.P-No.6693 of 1990 is filed by the petitioner 
college, who is the 4th respondent in W.P No 11762 
0f 1989, for the issuance ofa writ of declaration to 
direct that Rule 11(4)(i) and (11) of the Rules 
framed under Tamil Nadu Private Colleges 
(Regulation) Act, 1976 is ultra vires Constitution 
of India, illegal and void inso faras the petitioner’s 
institution, which claims as a minority institution, 
is concerned. 

3. The short facts are: The petitioner is 
W.P.No.11762 of 1989, who is the 4th respondent 
in W.P.No.6693 of 1990, has joined St.Jude's College 
(the 4th respondent in W P.No.11762 of 1989) as 
Typist in the year 1979. It is stated that she has 
passed the Account Test for Subordinate Officers 
Part I and she is fully qualified to hold the post of 
Assistant. It is further stated that by the power 
vested under Sec.53 of the Tamil Nadu Private 
Colleges Act, Tamil Nadu Private Colleges (Regu- 
lation) Rules, 1976, were framed and Rule 11 of 
thesaid Rules provides for the conditions of serv- 
ice of teachers and other persons working in the 
private colleges. It is further stated that an amend- 
ment to Rule 11(4)(1) is brought in by GO Ms No 60, 
Education Department, dated 20 1.1986 by which 
promotions in respect of non-teaching staff shall 
be made strictly on seniority basis Accordin gto 
the petitioner in W P.No.11762 of 1989, the said 
Rules are fully applicable to the 4th respondent 
college. It is further stated that ın case of griev- 
ances of teachers and other persons working in 
private colleges, they are given the right of appeal 
under Sec.20 of the Tamil Nadu Private Colleges 
(Regulation) Act, (hereinafter referred to as the 
‘Act’), that by virtue of Sec 24(3) of the Act, the 
appeal provisions are exempted in respect of 
minority colleges and that the 4th respondent 
college is claiming protection as a minority col- 
lege. It is further stated in the affidavit filed 1n 
support of the writ petition that the norms for the 
appointment of non-teaching staff ın respect of 
private colleges were revised by the 1st respon- 
dent by G.O.Ms.No.796, Education, dated 25 7 1985, 
that as per the said revision of norms the 4th 
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respondent 1s entitled to have two posts of Assis- 
tants, that the 3rd respondent herein approved 
.two posts of Assistants 1n respect of the 4th 
respondent college m the year 1977, that conse- 
quent on the revision of norms an Assistant by 
name Gopalan Nair was promoted, that both posts 
of Assistants became vacant and that as per Rules 
11(4)(i) of the Tamil Nadu Private Colleges 
(Regulation) Rules, 1976 (hereinafter referred to 
as “Rules”) the petitioner in W P.No.11762 of 
1989 1s entitled to be promoted as she is the senior 
most non-teaching staff and fully quahfied to hold 
that post It 15 alleged in the affidavit that contrary 
to the provisions of the Act and Rules, the 4th 
respondent College recommended the name of 
the one J.Soosadima who was junior to the 
petitioner having jomed the 4th respondent 
college on 5 8 1980 as Laboratory Assistant and 
subsequently got promoted as Junior Assistant on 
9 2 1981 to the said post It seems that coming to 
know of the said proposals, the petitioner sent a 
representation dated 23 4 1987 through proper 
channel to the 3rd respondent and ulumately 
approval was refused for both the names sent by 
the 4th respondent college and 1t was informed 
that the petitioner should be promoted in accor- 
dance with the seniority basis. It is further stated 
thateven then, the 4th respondent college was not 
willing to abide by the Rules which were not only 
mandatory but fully binding on them. The peti- 
tioner, after having sent representation on 30 9.1987 
and 7 9.1988 came to know that the 4th respon- 
dent College approached the 1st respondent 
Government for relaxation of Rules as a special 
case to the 5th respondent to appoint the 5th 
respondent directly to the post of Assistant Tt 15 
further stated ın the affidavit that by 
G O.Ms No 1051, dated 11 8 1989, an order has 
been passed approving the appointment ofthe 5th 
respondent On coming to know of the said fact, 
the petitioner has senta petition to respondents 1 
t030n23 8 1989 Itis furtherstated in the affidavit 
that actions of the respondents in appointing the 
Sth respondent directly to the post of Assistant 1s 
not only illegal but also ultra vnes of the Rules. 
Since the Act does not provide for any appeal, 1n 
respect of such contingencies and ın view of the 
exemptions granted, the petitioner, has come up 
before this Court with the prayer stated supra. 
4. The 4th respondent college has filed W.P No 6693 
of 1990 makıng the following allegations 
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It is averred in the affidavit that the college was 
established and administered by the Latin Catho- 
lic Fisherman Educational Society and that the 
college has been recognised as a minority institu- 
tion. It is further stated that the petitioner has 
appointed the 5th respondent as Assistant ın the 
college with effect from 2 3 1987, that after con- 
sidering the entire facts, the 1st respondent 
government has granted necessary relaxations in 
G.O Ms.No.105, dated 11.8 1989 approving the 
appointment of the 5th respondent with effect 
from 23.1987 and that the petitioner in 
W P.No.11762 of 1989, who 1s now working as 
Typist m the coliege,has claimed that she ought to 
have been promoted as Assistant 1n the place of 
the 5th respondent. It is further stated ın the 
affidavit that the petitioner ın W P No 11762 of 
1989, who is the 4th respondent in this writ peti- 
tion, has made her claim based on Rule 11(4) of 
the Rules framed under the Act, 1976 and that 
sincethe 4th respondent has filed the writ petition 
prayıng to promote her to the post of Assistant, 
the College is challenging Rule 11(4) of the Rules 
framed under the Act, 1976 It 1s further stated 
that under Art 30 of the Constitution all the 
minoriues shall have the right to establish and 
administer educational Institutions of their choice, 
thatto have a better and excellent administration, 
only those employees who will be of help to the 
institution can alone be selected and that the right 
to decide the suitable person for being appointed 
toany post should be with the right should not be 
with any other authority including the govern- 
ment. Itis further stated that the appointment and 
promotions of the staff both teaching and non- 
teaching relate to the internal administration and 
management of the institutions and that such 
right of the minority institutions cannot be inter- 
fered with by the State or any other statutory 
authority. Itis further stated that under Art 30(1) 
of the Constitution the right of the minority 1s to 
establish and administer the educational ınstıtu- 
tion of its choice and that looking at that angle the 
said Rule 11(4) of the Rules is u/n a vires Constitu- 
tion and has to be struck down. In so far as Rule 
11(4) of the Rules, it i5 stated that semiority alone 
isto be taken into consideration in respect of non- 
teaching staff and that 1t 1s discriminatory. It 1s 
further stated in the affidavit that the non-teach- 
ing Staff like an Assistant or a Typist is also a 
very responsible post and that to deprive the 
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management to choose an able person alone, the 
said Rule 11(4) has been adopted and that it 1s 
violative of Art 30of the Constitution. It is further 
stated in the affidavit that similarsections in other 
enactments has been struck down by this Court 
and that the same reasons have to be adopted 
regarding Rule 11(4) of the Rules framed under 
the Tamil Nadu Private Colleges (Regulations) 
Act, 1976 It is also stated ın the affidavit that inso 
far as there is no committee for minority institu- 
tion, Sec 11 of the Act and the provisions of Rule 
11(4)(1) and (11) will not apply It is also pointed 
out that a Full Bench of this Court has held that 
theschool committee referred to in Rule 15 ofthe 
Tamil Nadu Recognised Private Schools (Regula- 
tions) Act will not apply to minority educational 
institution and as such the same principles will 
have to be applied in so far as the petitioner 
Institution 1s concerned. It is further stated that 
the 5th respondent was working in the college 
even before such approval was given and the 
government has passed orders that the ex-service- 
men should be preferred in all jobs. In viewof that, 
the petitioner prays for declaration declaring that 
Rule 11(4)(1) and (i1) of the Rules framed under 
the Act, 1976 is ultra vires constitution. 

5. Notice of motion has been ordered by 
K Venkataswamı, J on 29 8 1989 in W.P No 11762 
of 1989 W P No 6693 of 1990 has been admitted 
byS Ramalingam, J on 15 6 1990. A counter affi- 
davit has been filed by the 4th respondent college 
ın W P.No.11762 of 1989 and a counter affidavit 
has been filed by respondents 1 t03 ın W.P No 6693 
of 1990 

6. It is clarmed in the counter affidavit filed by the 
4th respondent college in W P No 11762 of 1989 
that with regard to the appointment of the 5th 
respondent, he is an ex-service man having put in 
21 years of service in India Aur Force having passed 
S.SL C Account Test for Subordinate Officers 
Part It is also claimed that the 5th respondent 
was appointed as Assistant on 9.6 1986, that since 
the 5th respondent was directly appointed as 
Assistant, the matter was forwarded to the Gov- 
ernment for ratification and that the Government 
after making a thorough enquiry with all con- 
cerned departments approved the appointment of 
the 5th respondent as Assistant in the 4th respon- 
dent college as a special case It 1s further claimed 
in the counter affidavit that the approval of the 
college was accorded by the government in 
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G O Ms No.1051, dated 11 8 1989 and as such the 
appointment of the 5th respondent is valid in law. 
It is further claimed in the counter affidavit that 
the 1st respondent has no jurisdiction or power to 
interfere with the administration of the college 
with regard to the appointment and promotion of 
teaching and non-teaching staff of the college, 
which 1s a minority institution 

7. In the counter-affidavit filed by respondents 1 to 
3 in W.P.No 6693 of 1990, it is clarmed that the 
government has ın G O.Ms No.1051, Education, 
dated 11 8.1989 accorded permission to approve 
the appointment of the 5th respondent directly to 
the post of Assistant with effect from 2.3.1987 as a 
special case. It is pointed outin the counter affida- 
vit that consequent to the promotion of one 
P Gopalan Nair with effect from 2.3.1987, the said 
post has become vacantin thecollege, and that the 
college has to promote the Typist, the 4th respon- 
dentin W.P.No 6693 of 1990,1n any one ofthe two 
vacancies if her claim that she 1s the senior most 1s 
correct. A reference to Rule 11(4)(1) of the Rules 
1s also made in the counter affidavit. It is further 
claimed in the counter affidavit that as per the 
existing Rule, a post in the non-teaching staff 1s to 
be filled up from senior most persons in the lower 
category, that the staff working in an institution 
will definitely have better knowledge of govern- 
ment and management Rules and as such the 5th 
respondent has been appointed 

8. MrPeppin Fernando, the learned counsel 
appearing for the petitioner in W.P No 6693 of 
1990 refers to various provisions of Tamil Nadu 
Private Colleges Act, 1976 He also refers to Rule 
15(4)(1) of the Rules, under which promotions in 
respect of teaching and non-teaching staff, shall 
be made on grounds of merit and ability, seniority 
being considered only where merit and ability are 
approximately equal and in respect of non-teach- 
ing staff promotions shall be made on seniority 
basis provided other conditions regatding gualıfi- 
cations are satisfied According to the learned 
counsel for the petitioner, Chapter III of the Act, 
1976 seeks of constitution of college committee 
and its functions. Sec 11 of the Act states that 
every private college shall have a college commıt- 
tee which shall include the principal ofthe private 
collegeand this section will not apply to a minority 
college According to the learned counsel where 
thereis no committee, sub-rule (4) of Rule 11 will 
not apply to the concerned college. According to 
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the learned counsel, assuming for a moment that 
Rule 11(4) will apply, the principles laid down by 
a Division Bench of this Court in Association of 
University Teachers v. State of Tamil Nadu, 1990 
Writ L R. (Supp ) 51, will apply to the facts of the 
case He further relies on the judgment in Erhuraj 
v State of Tamil Nadu, (1990)1 MLJ 284, to 
substanuate his contention that Rule 11(4)(i) 
offends Art 30(1) of the Constitution. 

9. Mr K Chandru, the learned counsel appearing 
for the petitioner ın W.P.No.11762 of 1989 con- 
tends that Rule 11(4) of the Rules is framed in 
pursuance of Sec.17 of the Act, 1976 and points 
out that this ıs a caseof non-teachingstaff whereas 
all cases decided by the Supreme Court as well as 
by this Court are with regard to teaching staff and 
as such the said Rule 11(4) will not offend Art.30 
of the Constıtution and it is perfectly valid. He 
also contends that the 5th respondent is not quali- 
fied to the post of Assistant He further points out 
an unreported decision of a Division Bench of this 
Court in L. Paulraj v. The Distinct Educational Officer, 

Thanjavur and others, W.A.No.922 of 1990 dated 
22 1 1991, and contends that it ıs an appointment 
ofa Headmaster and assuch that principle will not 
apply to the facts of this case. Learned counsel 
further points out that in so far as conditions of 
services are concerned, Sec.17 of the Act is not 
excluded by Sub-sec.(3} of Sec.24 so as not toapply 
to minority institution. He further contends that 
1n so far as the said Rule has been made in pursu- 
ance of power conferred under Sec.17 of the Actis 
concerned, it is valid. He relies upon the decision 
m Frank Anthony Public School Employees’ 
Association v. Union of India, A LR. 1987S C 311. 

(1986)4 S C.C 707, and contends that statutory 
measures regulating terms and conditions ofserv- 
1ce of employees of minority educational institu- 
tions for maintaining educational standards and 
excellence would not offend Art.30(1) of the 
Consutution The learned counsel points out a 
passage in the abovementioned judgment at page 
730 in support of his argument. He further relies 
upon the decision in All Samıs High School v. 

Government of Andhra Pradesh, A.LR. 1980 S.C. 

1042, with regard to scope and ambit of Art.30 of 
the Constitution It is also pointed out by the 
learned counsel that there is no provision in the 
Act enabling the government to relax any of the 
conditions as contended by the management in 
this case It 1s further pointed out by the learned 
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counsel that the categories of teaching staff and 
non-teaching staff are enurely different and as 
such there is no question of violation of Art.30 of 
the Constitution as contended by the learned counsel 
for the college. He relies upon the decision 1n 
Mrs.M.B Lourdes Menezes v Stateof Goa, (1980)2 
All. India Services Law Jounal 204, for the said 
proposition. He further argues that Rule 11(4)(1) 
of Rules is severable and points out that it 
excludes the minority institution ın certain cate- 
gories and that in so far as the second portion of 
Rule 11(4)(i) is concerned, it 15 severable for the 
earlier portion and it cannot be said that the latter 
portionis not valid He further contends that sub- 
rule (4)(i) of Rule 11 need not be applied ın case 
of non-teaching staff 
10.I have considered the arguments of Mr Peppin 
Fernando the learned counsel appearing for the 
petitioner in W P No 9963 of 1990 and of 
Mr K.Chandru,thelearned counsel appearing for 
the petitioner in W P No 11762 of 1989 
11. The issue to be decided before this Court, on 
the facts and circumstances of the case, is whether 
Rule 11(4)(i) as amended is valid, ın the light of 
Art 30 of the Constitution. Chapter 3 of the Act, 
1976 provides for a college committee and its 
functions. Sec.11 of the Act itself will not apply to 
a minority college because every private college 
should have a college committee, except a minor- 
ity college Chapter IV of the Act provides for 
terms and conditions ofservice in colleges Sec 15 
of the Act provides for qualifications of teachers 
and other persons (underlying 1s mine) employed 
in private colleges Sec 16 of the Act provides for 
appointment of teachers and other persons ın 
private college (underlying ıs mine) Sec 17 of the 
Act provides for conditions of service etc of teach- 
ers and other persons employed in private 
colleges. So, the entire Chapter IV makes a 
distinction between teachers and other persons. 
Now coming to Sec.24 of the Act, Sub-sec (3) of 
Sec 24, Sub-sec.(2) of Sec.18 and Secs.19 to 22 
shall not apply to a minority college. So, the effect 
is that Sec.17 of the Act is applicable to a minority 
college and it reads as follows: 
“The Government may make rules ın con- 
sultation with the university regulating the 
number and conditions of service (including 
promotion, pay, allowances, leave, pension, 
provident fund, insurance and age of retire- 
ment and rights as respects disciplinary 
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matters but excluding qualifications) of the 

teachers and other persons employed in any 

private college .” 
Under the power vested under Sec 17 of the Act, 
Rule 11 of the Tamil Nadu Private Colleges 
(Regulation) Rules, 1976, 1s framed which prot 
vides for conditions of service etc. of teachers and 
other persons employed in private colleges (under- 
lying 1s mine) Sub-rule (4) of Rule 11 speaks of 
promotion. In the latter part of Rule 11(4)(1) 
promotion of non-teaching staff is mentioned It 
shall be made on seniority basis provided other 
conditions regarding qualifications are satisfied 
Sub-Rule (1) of Rule 11 states that the number of 
teachers employed in a college shall not exceed 
the number of posts fixed by the Director from 
ume to ume, with reference to the academic 
requirements and norms of work-load prescribed 
by the respective Universities and over-all finan- 
cial considerations Í am not able to accept the 
arguments of Mr K Chandru, the learned counsel 
appearing for the petitioner in W.P No.11762 of 
1989 that in this case the question to be decided 1s 
with regard to non-teaching staff and that the 
principles laid down by Division Bench of this 
Court as well as Supreme Court will not apply, 
Since no case has been decided so far regarding 
non-teaching staff I am not able to accept the 
contention of the learned counsel that there 1s a 
distinction between the case of a Headmaster and 
non-teaching staff The right conferred by Art.30(1) 
of the Constitution is the right to establish and 
administer educauonal institutions of their choice 
by the minorities The expression “administer” in 
the context of Art.30(1) means the right to man- 
age and conduct the affairs of the institution If 
such a construction 1s made offend Art 30 of the 
Constitution May be, the teaching staff and non- 
teaching staff are different categories But that 
will not take away the right of the minority college 
to administer its affairs Whether it 1s teaching 
staff or non-teaching staff all come under the 
administration of the college and the nght to 
administer will include the right to manage and 
conduct the affairs of the institution including the 
appointment ofnon-teachingstaff In myview, the 
principles laid down in Association of University 
Teachers v State of Tamil Nadu, 1990 Wru.L R 
(Supp ) 51, will squarely apply to the facts of this 
case also It is true that the right conferred on the 
religious and linguistic minorities to administer 
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educational institutions of their choice is not an 
absolute right. The right to administer 1s not the 
right to mal-administer. However, 1n so far as the 
appointment of non-teaching staff 15 concerned, I 
am of the view thatif the amendment is allowed to 
remain, it will be infringing the right guaranteed 
to the minorities under Art.30 of the Constitu- 
tion. As pointed out by the Division Bench of this 
Court in WA No 972 of 1990 dated 22 1.1991 
each case has to be decided on its own facts, taking 
note of the implication of the act, rule, regulation, 
order or proceeding which has come to be made 
and the impact, it may have on the right guaran- 
teed to minority institutions under Art 30(1) of 
the Constitution of India. Here is a case where 
Rule 11(4)(1) of Rules contemplates that senior- 
ityalone has to be considered in matters of promo- 
tion for non-teaching staff, where merits and abil- 
ity are approximately equal ın a minority institu- 
tion Surely this imposition will curtail the 
freedom of choice of the minority institution, 
when it wants a person with merit and ability even 
in their non-teaching staff. I do not think a Rule 
can be made, curtailing the right of the minority 
institution, stating that seniority alone shall be 
considered in case of promotions. When a minor- 
ity institution would hike to go by certain standards 
and norms in appointing non-teaching staff, that 
right should be of the widest amplitude and 1s 
untrammelied. In my view, the Rule as framed 
with regard to non-teaching staff cannot stand for 
a minute for scrutiny of this Court in the light o 
Art.30 of the-Constitution and also in view of the 
principles laid down in an unreported decision in 
W A No 972 of 1990, dated 221.1991 which 
considered the earlier decisions on this aspect of 
this Court and the apex court of the land. Tam not 
convinced by the distinction sought to be made by 
"Mr.K Chandru, the learned counsel appearing for 
the petitioner in W P No 11762 of 1989 between 
the teaching and the non-teaching staff, when ` 
considering the scope of Art 30 of the Constitu- 
tion with regard to the right of a minority ınstıtu- 
uon to administer a college In view of my conclu- 
sion arrived at, the latter portion of Sub-rule (4) 
(0 of Rule 17, as amended in G O Ms No 60, 
Education (RD) Department, dated 20 1 1986 has 
to bestruck down ın so far as ıt offends Art 30 of 
the Constitution. Accordingly, the W.P No 6693 
of 1990 will stand allowed 
12. Apart from that, it is found that the 
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government has passed an order in G.O.Ms No.1051, 
Education, dated 11.8.1989 approving the appoint- 
ment of the Sth respondent in both writ petitions. 
In so far that government order has not been 
challenged by the petitioner 1n W.P No.11762 of 
1989, I do not think a mandamus can issue in the 
W.P No.11762 of 1989. So, in view of the conclu- 
sionarrivedat in W P No.6693 of 1990 with regard 
to validity of Rule 11(4)(1) of Rules and the fact 
the government order ın G.O.Ms.No.1051, Edu- 
catıon, dated 11.8.1989 approvıng the appoint- 
ment of the 5th respondent has not been chal- 
lenged by the petitioner in W P.No.11762 of 1989, 
nothing survives in this writ petition and accord- 
ingly W.P No 11762 of 1989 will stand dismissed. 
However, there will be no order as to costs in both 
writ petitions. 


B.S 


W.P.No.6693 of 1990 allowed 
and W P.No.11762 of 1989 
dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- Srinivasan, J 


C.R.P.No 15 of 1991 11th December, 1991. 


Zainab Bibi (died) and others .Petitioners 
v 


Syed Bhaudcen Sahib and another.. Respondents 


Civil Procedure Code (V of 1908), O 20, Rule 12 - 
Share of income from properties due to a co-sharer 
-Ispart of dwisible properties and not mesne profits 
- Petition for execution of decree for such share - No 
necessity for attaching properties allotted to share of 
accounting patty - Decree can be executed straighta- 
way 

The petitioner obtained a decree for partition In 
the final decree, a sum of Rs 16,202 97 was found 
tobeduetothe petitioner towards her sharein the 
Income from the properties A decree was passed 
accordingly but the court used the expression 
*mesne profits’ The petition for execution filed by 
the petitioner was dismissed. On the ground that 
the petitioner did not ask for attachment of the 
share of the accounting party In revision, 
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Held:- A share of income from the properties 
which is due to a co-sharer cannot be treated as 
mesne profits. It 1s really a part of the divisible 
properties. When the petitioner seeks to execute 
a decree and realise the amount, there is no neces- 
sity to attach the properties allotted to theshare of 
the accounting party It 1s automatically a charge 
over the properties which can be allotted to the 
accounting party. Hence the decree can be exe- 
cuted straightaway for realising the amount by 
bringing to sale the properties which are allotted 
to the accounting party under the decree The 
court below is in error in dismissing the petition 
for execution on the ground that no attachment 
had been prayed for by the petitioner As there is 
a charge created by operation of law, there is no 
necessity for attaining the property. 
[Paras 1 and 2] 

Case referred to: 
Babburu Basavayya and others v. Babburu 
Guruvayya and another, A I.R. 1951 Mad. 938. 
Petition under Sec 115 0fC P.C., praying the High 
Court to revise the order or the court of the III 
Additional Subordinate Judge, Madurai dated 
27.8.1989 and made in E.P.No.210 of 1988 in 
O S No.123 of 1967. 
K Sampath, for Petitioners. 
Miss B.Krishnaveni, for Respondent No.2. 
The Court made the following 
ORDER-- The petitioner obtained a decree for 
partition. In the final decreea sum of Rs.16,202.97 
was found to be due to the petitioner towards her 
share in the income from the properties A decree 
was passed accordingly, but the court used the 
expression ‘mesne profits’ which is really incor- 
rect. A share of income from the properties which 
1s due to a co-sharer cannot be treated as mesne 
profits Itisreallya part ofthe divisible properties. 
In Babburu Basavayya and others v. Babburu 
Guruvayya and another, ALR 1951 Mad. 938, a 
Full Bench of this Court had discussed the matter 
and held that in a suit for partition there 1s no 
question of mesne profits within the meaning of 
O 20, Rule 12, C.P C but it 1s only a question of 
accounting under O 20, Rule 18, C P.C , and it 
Observed as follows. 

“The profits accruing from the common prop- 

erties pending a suit for partition, like the 

properties themselves, are liable to be partı- 

tioned under the final decree even without a 

specific prayer 1n the plaint for an account of 
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such profits and a division thereof Therıght to 
an account of such profits 1s implicit ın the 
right to a share in the common properties and 
both rights have to be worked outand provided 
for ın the final decree for partition ” 
2. Thus the decree passed in favour of the peti- 
tioner for a sum of Rs 16,202.97 ıs a decree for a 
share ın one of the items of properties wz, the 
income from the other properties. When the peti- 
toner seeks to execute a decree and Tealise the 
amount there is no necessity to attach the proper- 
ues allotted to the share of the accounting party It 
is automatically a charge over the properties which 
are allotted to the accounting party. Hence the 
decree can be executed straight away for realising 
the amount by bringing to sale the properties 
which are allotted to the accounting party under 
the decree 
3. The court below is ın error in dismissing 
the petition for execution on the ground that no 
attachment had been prayed for by the petitioner 
As there 1s a charge created by operation of law, 
there 1s no necessity for attaching the property 
4. The first respondent has not yet been served in 
the revision petition He is the first defendant in 
the suit who is the accounting party as per the 
decree, but he has sold the property allotted to 
him to the second respondent herein He remained 
ex parte in the lower court. The executing court 
was found that the second respondent will be 
hable as he has purchased the property from the 
first respondent subject to the liability of the first 
respondent. Hence there is no necessity for serv- 
ice of notice in the revision petition on the first 
respondent. In so far as the second respondent is 
concerned he 1s found to be liable by the executing 
court itself 
5. In the result, the order of the executing court ın 
E P No 2100f 1988 is set aside. The revision peti- 
tion is allowed. E P.No.210 of 1988 1s remitted to 
the executing court. The executing court 1s 
directed to proceed further with the proceedings 
therein There will be no order as to costs 
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IN THE HIGH COURTOF JUDICATURE AT 
MADRAS. 


Present:- K M.Natarajan, J 


C R P No 2607 of 1991 20th November, 1991 
Mrs.Annamary Sathianathan and others 

. Petitioners 
V T 
Ambrose and another Respondents. 


Tamil Nadu Cıvıl Courts Act (1873), Secs.13, 30(2), 
30(3), 30(6) and 30(7) - Scope and applicability - 
C P.C. (V of 1908), O.43, Rule 1 - Vacation court - 
Passing orders in interlocutory applications - 
Appeal against that order to District Court - Prelimi- 
nary objection regarding maintainability of the 
appeal - Rejected by the District Court - Revision to 
the High Court - Allowed - Held appeal not mam- 
tainable : 

Held - As regards the appeal 1s concerned it has 
been specifically provided in sub-sec (7) of Sec.30 
of the Act that notwithstanding sub-sec.(6), an 
appeal, if it ıs allowed by law, lies only to the High 
Court. Sub-sec.(6) of Sec.30 of the Act is relevant 
for execution and other purposes but not to 
appeals. [Para 7] 
Ona careful reading of the relevant provisions of 
Sec.30 of the Civil Courts Act, particularly sub- 
secs (2), 3(b), (6) and (7) of Sec.30 of the Act, it is 
clear that an appeal lies only to High Court and 
not to the District Court even after the vacation 1s 
over [Para 8] 
P Peppin Fernando, for Petitioners. 

P D.Dinakaran, for Respondents 

The Court made the following 

ORDER: This revision 1s directed against the 
order passed by the learned District Judge, North 
Arcot at Vellore in C.M A.No 43 of 1991. 

2. The brief facts which are necessary for the 
disposal of this revision. are as follows: The 
respondent herein filed a suit ın O.S.No.18 of 
19910n the file ofthe District Munsif, Arakonam 
and also filed I A.No 21 of 1991 for grant of tem- 
porary injunction restraining the defendants from 
functioning as Member of the Arakonam North 
Pastorate Committee The vacation Civil Court 
heard the injunction application in LA.No.21 of 
1991 and dismissed the same on merits. As against 
the same, the plaintiffs filed an appeal in 
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C M.A.No 43 of 1991 before the District Judge. 
The revision gpPetitioners herein, who are the 
defendants in the suit and respondents ın the 
C.M.A. before the learned District Judge raised an 
objection that since the impugned order was passed 
by the Vacation Civil Judge, the appeal lies only to 
the High Court by virtue of the provisions of 
Sec.30(7) of the Tamil Nadu Civil Courts Act, and 
the District Court 1s not having jurisdiction, and 
on that ground, the appeal has to be dismissed on 
the preliminary point itself. The learned District 
Judge, after referring to sub-clauses (3), (6) and 
(7) of Sec.30 of the Civil Court's Act camé to the 
conclusion that since the papers were transferred 
to the concerned court, after vacation was Over, 
and in view of Sec 30(6) of the Civil Courts Act, 
the appeal filed before the District Court is main- 
tainable, and consequently held that the District 
Court is having jurisdiction to entertain the 
appeal and dismissed the application filed by the 
respondents raising the preliminary objection. 
Aggrieved by the same, this revision has been 
filed. 
3. Learned counsel appearing for the petitioner 
submitted that the learned District Judge has not 
properly construed the meaning of Sec 30 of the 
Tamil Nadu Civil Courts Act, 1873 and ifso done, 
the appeal against the order passed by the vaca- 
tion Civil Court even after vacation lies to the 
High Court, and the power given by Sec 30(6) has 
been taken away by the provision of the non 
obstante clause 
4. Per contra, learned counsel for the respondent 
submits that there ıs absolutely nothing to show 
that the power of the District Court under Sec.13 
of the Civil Courts Act and the Code of Civil 
Procedure under O 43, Rule 1 has been taken 
away and, as such, even 1f Sec 30(6) of the Civil 
Courts Act, 15 excluded, yet, ıt cannot be said that 
the District Court has no jurisdiction 
5. For proper appreciation of the respective con- 
tentions of the parties, 1t 15 worthwhile to quote 
the relevant provisions of Sec.30 of the Civil Courts 
Act, 1873 which deals with vacation, Sec.30(2) of 
the Act provides as follows 
“Notwithstanding anything contained in this 
Act or in the Code of Civil Procedure, 1908 
(Central Act V of 1908), the State Govern- 
ment may, inconsultation with the High Court 
for the duration of the adjournment of any 
District Court in summer, appoint for such 
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District Court a Subordinate Judge to be des- 
ıgnated the Vacation Cıvıl Judge." 
Sec 30(3)(b) ofthe Act, which defines the jurisdic- 
tion of the Vacation Civil Judge runs as follows: 
“The jurisdiction of the Vacation Civil Judge 
Shall extend to all suits, appeals and other 
proceedings pending in, or cognizable by, any 
Civil Court (whethera District Court, a Subor- 
dinate Judge's Court or a District Munsif's 
Court) in the district concerned when such 
Court 1s adjourned for summer vacation." 
As per Sec 30(6) of the Act, 'On the reopening of 
the District Court, a Subordinate Judge’s Court or 
a District Munsif's Court after the summer vaca- 
tion, all suits, appeals and other proceedings pending 
in the Court of the Vacation Civil Judge which, 
but for this section, would have been instituted or 
pending in such District Court, Subordinate Judge's 
Court or District Munsif's Court as the case may 
be shall stand transferred to such District Court, 
Subordinate Judge's Court or District Munsif's 
Court and any decree, or order or proceeding 
passed by the Vacation Civil Judge shall, after 
such transfer, be deemed to be a decree, order or 
proceeding passed by the Court concerned " The 
important Section to be considered is sub-sec.(7) 
of Sec.30 of the Act, which reads as below 
“Notwithstanding the provisions of sub-sec. (6), 
any appeal from the decree or order of the 
Vacation Civil Judgeshall, when such appealis 
allowed by law, lie to the High Court." 
6. From the words ‘notwithstanding the provi- 
sions of sub-sec (6), contained 1n sub-sec.(7) of 
Sec.30 of the Act, itis clear that itis not open to the 
respondents to contend that after such transfer 
after vacation any decree or order or proceeding 
of the Vacation Civil Judge shall be deemed to be 
a decree, order or proceeding passed by the Court 
concerned. 
7. As regards the appeal 1s concerned, ıt has been 
specifically provided insub-sec (7) of Sec 30ofthe 
Act that notwithstanding sub-sec.(6), an appeal, 1f 
it ıs allowed by law, lies only to the High Court. 
sub-sec (6) of Sec.30 of the Act is relevant for 
execution and other purposes, but not to appeals 
8. Ido not find any merit in the contention of the 
learned counsel for the respondents that under 
Sec.13 of the Civil Courts Act and under O 43, 
Rule 1 of the Code of Cıvıl Procedure, an appeal 
is maintainable ın the District Court the Vacation 
Civil Judge has been conferred with the power of 
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a District Judge and the appointment 1s made 
notwithstanding the provisions of the Tamil Nadu 
Civil Courts Act and the Code of Civil Procedure 
and that the mpugned order itself has been passed 
by the said Vacation Civil Judge, who exercised 
the power of a District Judge, It is not open to the 
respondents to contend thatin viewofthe fact that 
the vacation was over, an appeal has to be filed 
before the District Court On a careful reading of 
the relevant provisions of Sec.30 of the Cıvıl Courts 
Act, particularly sub-secs (2), 3(b), (6) and (7) of 
Sec.30 of the Act, 1t is clear that an appeal lies only 
to the High Court and not to the District Court 
even after the vacation is over 

9.'The interpretation given to Sec 30(7) of the Act 
by the learned District Judge is not proper, and as 
such, the revision has to be allowed on the ground 
that the appeal 1s not maintainable before the 
District Court and the proper forum is only the 
High Court : 

10. In the result, this civil revision petition is 
allowed. The order of the learned District Judge in 
LA No 363 of 1991 is set aside and the I A.No 363 
of 1991 1s allowed The learned District Judge is 
directed to return the appeal memorandum to the 
respondents for presentation before this Court. 
No costs 

11. In view of the representation made by the 
learned counsel for the respondent before me, the 
learned District Judge is directed to issue instruc- 
tions to the District Munsifto takeup theverysult 
1tself and dispose of the same expeditiously and in 
any event before the end of March, 1992 The 
revision petitioners also agree to co-operate by 
filing the written statement early and getting ready 
for trial of the suit 


R.S Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present:- Srinivasan, J. 


CR P.No.2644 of 1991 7th November, 1991. 


T.Srirenga Nachiyar and another _... Petitioners 
v 


G.V.Srinivasa Naicker ...Respondent. 
Cıvıl Procedure Code (V of 1908), O.39, Rule 1 - 
Injunction - Relief of - When person entitled to - 
Person seeking injunction must come with clean 
hands 

Thereliefofinjunctionis an equitable remedy and 
theperson who seeks thesame must come to court 
with clean hands. He who seeks equity must do 
equity [Para 4] 
Petition under Sec.115 of Act V of 1908, praying 
the High Court to revise the order of the Court of 
theSubordinateJudge, Sivagangai, dated 8.7.1991 
and passed in C.M.A.No.100f 1990 (I.A.No.202 of 
1990 in O.S.No.276 of 1985 District Munsif, Arup- 
pukkottai). 

V Venkataswamy, tor Petitioners. 

S Natarajan, for Respondent. 

The Court made the following 

ORDER:- The civil revision petition is directed 
against an order of injunction made in favour of 
the respondent, who is the plaintiff in O.S.No.276 
of 1985 on the file of District Munsif, Aruppukkot- 
tai The suit is one for declaration of plaintiff's 
utle and injunction restraining the defendants 
from interfering with the plaintiff's possession 
The plaintiff has also prayed for a decree for part 
of the rent as payable to him. The plaintiff filed 
I A No 728 of 1985 for an injunction restraining 
the defendants from collecting rent from the fourth 
defendant, who was in possession as a tenant 
Interim. injunction was granted in the first 
instance and defendants 1 to 3 filed an application 
IA.No.73 of 1987 to vacate the interim injunc- 
tion. By order dated 3.3.1987, the Principal Dis- 
trict Judge, Ramanathapuram at Madurai, held 
that the fourth defendant was in possession asa. 
tenant of the first defendant and the lattér was the 
only personentitled tocollect rent from the fourth 
defendant. On that footing he vacated the injunc- 
tion and dismissed the application for injunction. 
2. The plaintiff filed LA.No.202 of 1990 for an 
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injunction restraining the defendants from inter- 
fering with his possession. In the affidavit filed 1n 
support of theapplication the plaintiffstated that 
the fourth defendant vacated the premises and 
thereafter, he was in possession as owner of the 
building The plaintiff has not explained how he 
got possession from the fourth defendant handed 
over possession to him. Nor is it the case of the 
plaintiff that he resorted to any process known to 
law and got possession of the property 
3. The courts below have granted injunction in 
favour of the plaintiff on the footing that he is in 
possession on the date of the applicauon The 
courts below have also taken the view that the 
counter-affidavit filed by the petitioners herein 
admits ın a way the possession of the plaintiff 
4. The orders of the courts below are unsustain- 
able I have already referred to the fact that on 
33 1987 the Principal District Judge found that 
the fourth defendant was the tenant of the first 
defendant and that the latter was entitled to col- 
lect the rent Hence, it was a clear finding that the 
first defendant was ın possession of the property 
through his tenant and the plaintiff was not ın 
possession at that time Even assuming that the 
plaintiff got possession subsequent thereto on the 
fourth defendant vacating the premises unless 1t 15 
alleged and proved before the court that the plain- 
tiff got possession by a lawful process, he is not 
entitled to pray for injunction against the defen- 
dants The relief of injunction is an equitable 
remedy and the person who seeks the same must 
come to court with clean hands. He who seeks 
equity must do equity In the present case, there 1s 
no averment by the plaintiff as to how he got 
possession after the fourth defendant vacated the 
premises 
5. Learned counsel for the plaintiff urges that he 
took possession of his 1/4th share and the defen- 
dants took possession of their share after the 
fourth defendant vacated. But, no such case is put 
forward ın the affidavit filed by the plainuff ın 
support of his application for injunction 
6. In the circumstances, the orders of the courts 
below are set aside and I A No 202 of 1990 in 
O S No 276 of 1985 on the file of District Munsif, 
Aruppükkottaris dismissed The parties will béar 
their respective Costs 

. The suit is already sia years old and in the 
interests of justice, it should be disposed ofimme- 
diately The trial court 1s directed to dispose of the 
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suit on or before 31.3 1992 It 1s also made clear 
that any observation made in the orders of the 
courts below and in this order of mine shall not 
sway 1n any manner the trial court while disposing 
ofthesuit Thesuit shall bedisposed ofonly on the 
basis of the evidence adduced therein 

BS Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present:- Bakthavatsalam, J 


W P Nos 1508 and 6078 of 1991 

28th October, 1991 
R.Pappammal and others Petitioners 
v 


“The Government of Tamil Nadu and another » 


Respondents 


Land Acquisition Act (Iof 1894), Sec 48- Provision , 
enabling state to withdraw proceedings of acquist- 
tion in respect of certain lands - State not withdraw- 
ingacquisition in} espect of certain other land - Non- 
withdrawal of, dıscrımınatory violating Art 14 of the 
Constitution of India - Private person's right to ask 
forwiitof mandamus to withdi aw piece of land fiom 
acquisition 

Sec 48 of the Land Acquisition. Act enables the 
state to withdraw proceedings of acquisition in 
respect of certain lands The Supreme Court has 
held thatin a case of withdrawal of proceedings by 
the State Government, that order of withdrawal 
need not be backed by reasons and no opportunity 
1s to be given to the owners of the land If the 
Government 1s reluctant to go ahead with the 
acquisition proceedings in respect of certain lands 
on certain genuine difficulties, it cannot be blamed 
andtheStatecannot be compelled to take over the 
land and that 1t can release the land from acquisi- 
uon Itis well-settled that the State can exercise its 
powers under Sec 48 of the Land Acquisition Act 
unilaterally As such, ıt cannot be said that by not 
withdrawing the land of the petitioners, Art 14 of 
the Constitution of India 1s affected Nobody has 
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gotaright to come before the court for withdrawal 
oftheacquisition under Sec 48 of the Land Acqui- 
sition Act The power of withdrawal under the Act 
is given to the Government only, under Sec.48 of 
the Land Acquisition Act The court does not 
think that any person has a right to come to the 
court and ask for a writ of mandamus to withdraw 
from acquisition, a piece of land under Sec.48 of 
the Act. [Paras 8 and 12] 
Cases referred to:- 

State of Punjab v. Gurdial Singh, A I R. 1980 S C. 
319, Vishnudas Hundumal v State of M P, A..R 

1981 S.C. 1636, Devi Match Factory and others v 

Superintendent of Central Excise, Sattur, 1983 E L.T. 
99 (Mad.). 

Petitions under Art 226 of the Constitution of 
India, praying that 1n the circumstances stated 
therein, and in the respecuve affidavits filed 
therewith the High Court will be pleased to issue 
writs Of certiorart calling for the records of the 1st 
respondent in both the petitions in Letter No 58782/ 
S2/87-8, dated 1 8 1989 including the entire Land 
Acquisition proceedings which commenced from 
G.O.Ms No 1058, Housing and Urban Develop- 
ment, dated 6 7 1978, Published in supplement 
Part 2, Sec.2 of the Tamil Nadu Gazette dated 
26.7.1978 and Sec.4(1) Noufication under Land 
Acquisition. Act and declarauon under Sec.6 of 
thesaid Act, published 1n G O Ms.No.715, Hous- 
ing and Urban Development, dated 3.6.1980 
published in Tamil Nadu Gazette dated 25 6.1980 
and quash the same 

R. Krishnamurthy, Semor Counsel, for RJanaki- 
raman, for Petitioners 

Mrs Kalaiselvi, Government Advocate, 
Respondent No 1 


for 


Veerabadran, Government Advocate, for Respon- A 


dent No.2. 

The Court made the following 

ORDER - Both the writ petitions are filed against 
the orders of the Government refusing to restore 
the lands of the petitioners from acquisition pro- 
ceedings of the Housing Board. 

2. Certain lands were acquired for the purpose of 
the Tamil Nadu Housing Board and'two bits of 
lands arethesubject matter of these writ petitions, 
one is in S No 2/1A and another in S No 2/10 etc 

1n Alagapuram Village, Salem District 

3. Both thé petitioners challenged the acquisition 
proceedings itself and failed. The petitioner in 
W.P.No.6078 of 1991 challenged the acquisition 
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proceedings in W.P.No.3675 of 1981 and it was 
- dismissed by a learned single Judge of this Court 
on 19.1.1984 and the said order was affirmed by a 
Division Bench in W.A.No.822 of 1985 on 30.9.1985. 
A special leave petition met with the same fate 
and it was dismissed by the Supreme Court on 
9 11.1987. 
4. The petitioners in W.P.No.1508 of 1991 filed 
W.P.No.7490 of 1982 and it was dismissed by 
S.Ramalingam, J. on 29.3.1990 and the said order 
was affirmed by a Division Bench ın W.A.No 621 
of 1990 on 5.7.1990. 
5. Obviously when one of the writ petitioner failed 
in the Supreme Court, the petitioners made repre- 
sentations to the Government to exclude their 
lands from acquisition. This was not acceded to by 
the Government and as such the petitioners are 
before me questioning the orders of the Govern- 
ment refusing to exclude their lands 
6. Mr R Krishnamurthi, learned Senior Counsel, 
mainly contended that certain lands under the 
same classification were excluded by the Govern- 
ment and there is no reason why the petiuoners 
should be treated differently. According to thè 
learned Senior Counsel, it offends Art.14 of the 
Constitution. The learned Senior Counsel further 
submits that S.Ramalingam, J. dismissed a similar 
writ petition (W.P.No.15093 of 1990) with regard 
to the same acquisilion proceedings, and when a 
review petition was filed, it was allowed by the 
learned single Judge on 27.2.1991 and as such this 
Court could follow the order of S.Ramalıngam, J 
m reviewing the order in W.P.No.15093 of 1990 
The main contention raised is that since in 
similar circumstances S.Ramalingam, J. allowed 
W P No.15093 of 1990 on a review on the very 
same facts, these impugned orders are also to be 
set aside, as it offends Art.14 of the Constitution. 
When certain lands were excluded from acquisi- 
uon proceedings, the learned Senior counsel asks, 
Why not these lands which are the subject matter 
of these writ petitions could not be excluded from 
acquisition proceedings. 
7. Notice of motion was ordered by me in these 
writ petiuons on 7.2.1991 and 19.4 199] respec- 
uvely The learned Government Advocate for 
Housing appears before me and,makes submis- 
sions On instructions, though no counter-affidavit 
has been filed on behalf of the State. It ıs stated on 
instructions by the learned Government Advo- 
cate appearing for the State that the petitioners' 
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lands are classified as Government dry lands and 
the lands are essentially required to implement 
the scheme and as such they were not excluded 
from acquisition. According to the learned Gov- 
ernment Advocate appearing for the State that 
the lands which were excluded are wet lands and 
that it is not the case here. The learned Govern-, 
ment Advocate appearing for the State further 
submitted that the land is acquired for the larger 
interest of the Public and the right of the peti- 
toner cannot look large and if at all, the petition- 
ers are entitled to compensation with solatium as 
provided under the Act. The learned Government 
Advocate submitted that all proceedings are over 
and the petitioners are dodging the acquisition 
proceedings ofthe Tamii Nadu Housing Board for 
construction of houses, for which the notification 
has been made as early as 1978, by approaching 
* this Court repeatedly by filing writ petitions 
According to the learned Government Advocate 
there is no violation of Art.14 of the Constitution 
_of India. 

8. I have considered the arguments of 

r.R.Krishnamurthi, learned senior counsel for 
the petitioners, and of Ms.Kalaiselvi, Govern- 
ment Advocate appearing for the State. It is well- 
settled that the power of eminent domain is the 
power of the State and this Court should be very 
slow in interfering in such matters. It is also well- 
settled that the selection of sites is in the discre- 
tion of the Government and this Court cannot sit 
over appeal against the selection of sites. The 
acquisition of lands was upheld even upto the apex 
court of the land, at least in one of the writ peti- 


tions. Just because certain other lands are ` 


excluded from acquisition, the petitioners have 
come to the court with these petitions as the State 
denied exclusion of their lands from acquisition I 
do not think that this can be a subject matter ofa 
writ petition based under Art.14 of the Consutuuon 
of India. Sec.48 of the Land Acquisiuon Act 
enables the State to withdraw proceedings of 
acquisition in respect of certain lands. The 
Supreme Court has held that in a case of with- 
drawal of proceedings by the State Government, 
that order of withdrawal need not be backed by 
reasons and no opportunity is to be given to the 
owner of the land. If the Government is reluctant 


to go ahead with the acquisition proceedings 1n- 


respect of certain lands on certain genuine diffi- 
culties, it cannot be blamed and the State Cannot 
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be compelled to take over the land and that it can 
release the land from acquisition It ıs will settled 
that the State can exercise its power under Sec 48 
of the Land Acquisition Act unilaterally. As such, 
it cannot be said that by not withdrawing the land 
of the petitioners, Art 14 of the Constitution of 
India ıs affected. In State of Punjab v Gurdial 
Singh, A.I R. 1980S C 319, the Supreme Court has 
held that court cannot interfere unless choice 1s 
made with oblique ends or is otherwise void Only 
when the acquisition 1s made with ulterior motive, 
itis malafide The Supreme Court has observed at 
page 321 as follows 
“First, what are the facts? A gram market was 
the public purpose for which Government 
wanted land to be acquired Perfectly valid 
Which land was to be taken? This power to 
select is left to the responsible discretion of 
Government under the Act, subject to Arts 14, 
. 19 and 31 (then) The court is handcuffed in 
this jurisdiction and cannot raised its hand 
against what it thinks ıs a foolish choice. Wis- 
dom in administrative action 1s the property of 
the executive and judicial circumspection keeps 
the court look-jawed save where power has 
been polluted by oblique ends or is otherwise 
void on well-established grounds The 
constitutional balance cannot be upset.” 
As such, Tam of the view that it cannot be said that 


` thereis any violation of Art 14 of the Constitution 


of India in this case. 

9. The learned Senior Counsel heavily relied on 
the decision in Vishnudas Hundumal v State of 
M.P,ALR.1981S C 1636 That was a case which 
arose under the Motor Vehicle Act On a Special 
leave petition, when ıt was contended that certain 
existing operators allowed to operate on overlap- 
ping portions of notified routes while the peti- 
tioners were denied such facility, the Supreme 
Court directed that petitioners also to be given 
similar facility It isseen that the Special secretary 
in that case was not furnished with full informa- 
uon about all the valid permits in force at the 
relevant time and this resulted in gross discrimi- 
nation between the transport operators ın the 
same class and holding that this ts the dıscrımına- 
tion between persons m the same class, the order 
was made by the Supreme Court I do not think 
that this decision will apply to the facts ofthis case 

The power of eminent domain is the power of 
the State, Since at was found that the acquisition 
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proceedings are not vitiated Surely this Court 
cannot compel the Government to release certain 
lands from acquisition In my view, it 1s the pre- 
rogative right of the State to order what type of 
land which has to be retained and what type of 
land to be released considering the contingency. 
Equally the other decision ın Dev: Match Factory 
v Superintendent of Central Excise, Sattur, 1983 
ELT 99 (Mad.) under the Central Excises and 
Salt Act, 1944, relied on by the learned Senior 
Counsel ıs not applicable to the facts of this case 
In that case, two classes of manufacturers were 
taxed differently and it was held that there 1s 
violation of Art.14 of the Constitution. I do not 
think that both these decisions are relevant for the 
facts on hand 

10. Apart from that, it ıs interesting to note that 
with regard to the same acquisition, S Ramalingam, 
J dismissed the Writ Petition W P No 7490 of 
1982 on 29 3.1990 and the said order was affirmed 
in W.A.No 621 of 1990 on 5 7 1990 The learned 
Judge has however thought fit enough to review 
his order in another similar writ petition, 
W.P No 15093 of 1990 Originally dismissing it 
and on review, allowing the writ petition. A copy 
of the order of review has been produced before 
me Probably the review order has been made, as 
the learned Government Advocate on instruc- 
tions informed the learned Judge that 1n the land 
proposed to be acquired, there are coconut and 
palmyrah trees, that it 1s a wet land and that there 
1sa well and house As such, the facts of the case in 
W P No.15093 of 1990 are entirely different and it 
has been reviewed by S Ramalingam, J. 1n Review 
W M P No 27042 of 1990 on 27 2 1991 

11. The learned Senior Counsel has produced 
before me a plan showing the lands proposed 
to be acquired the village Alagapuram Pudur for 
Neighbourhood Scheme, 1n which the portions 
which were excluded and retained were marked A. 
look at the plan showing the lands of the peti- 
tioner are in the area which has been retained by 
the State. The lands of the petitioner are regis- 
tered as “dry” in the revenue records as stated by 
the learned Government Advocate on instruc- 
tions. It 1s seen that the petitioner’s lands covered 
im other writ petitions are registered as “wet” 
lands and not fit for construction of houses, and as 
such, I do not see any reason that the order 1s 
vitiated Tam in entire agreement with the learned 
Government Advocate that the land 1s not wet 
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land and that it 1s suitable only for construction of 
houses. I am of the view that the Government has 
taken a proper decision and it cannot be said that 
the Government has applied a different yardstick 
with regard to the petitioner’s lands alone in not 
releasing them 

12. Apart from that, nobody, has got a right to 
come before this Court for withdrawal of the 


.acguısıtıon under Sec 48 of the Land Acquisition 


Act The power of withdrawal under the Act is 
given to the Government only under Sec 48 of the 
Land Acquisition Act I do not think that any 
person has a right to come to the court and ask for 
awrit of mandamus to withdraw from acquisition 
a piece of land under Sec 48 ofthe Act When such 
1s the case, I do not see any reason to interfere with 
the order in question The writ petition are dis- 
missed d 


BS ---- Petitions dismissed 


IN THE HIGH COURTOF JUDICATURE AT 
MADRAS. 


Present:- Pratap Singh, J 


S A No 1576 of 1981 24th September, 1991 
The Manager, Doars Transport (P) Ltd. 
. Appellant 


V. 

The Canara Bank represented by its Branch 

Manager, Chennimalai, Erode Taluk and another 
Respondents 


Carneis (III of 1865), Secs 8 and 9 - Common ` 
carriers liabilityfoi loss or damage to property deliv- 
ered to him - Court finding that there was no negli- 
gence or misconduct on the pait of the servants of 
canier - Carrier, if can be held liable for loss of the 
goods 

On22 7 1977, the plaintiffs despatched new gunny 
bales of handloom bedsheets valued at Rs 3,120, 
through the second defendant lorry. transport 
company from Chennimala: to. Kanpur The 
second defendant undertake to carry the consign- 
ment to Kanpur and deliver the same to the con- 
signee at Kanpur on production of lorry receipts 
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bearing endorsement of the first defendant banker 
and State Bank of India, Kanpur The lorry 
receipts were discounted with the first defendant. 
The first defendant was responsible for delivery of 
the bills with lorry receipts to the consignee The 
bills covered by the lorry receipts were surren- 
dered by the second defendant to one Motilal 
Kishanlal Gupta who took delivery of the goods. 
The first defendant collected Rs.3,120 and han- 
dling charges from the plaintiff. Plaintiff sued 
both the defendants for the lose of the consign- 
ment. Thetrialcourt held that the first respondent 
was responsible for the wrong delivery of the 
consignment He filed an appeal The appellate 
court held that the 1st defendant acted with rea- 
sonable diligence and that misconduct or negli- 
gence could not be attributed for the 1st defen- 
dant. He found that there were no negligence or 
misconduct on the part of the second defendant 
but yet held that the liability of the common 
carrier was as an insurer and that he was bound to 
make good the loss sustained by the plainuff He 
filed a second appeal 
Held - As per Sec 8 of the Carriers Act, any carrier 
shall be liable for loss or damage where such loss 
or damage shall have arisen from the criminal act 
` of the carrier or any of his agents or servants or 
where such loss or damage has arisen from the 
negligence of the carrier or any of his agents or 
servants The second defendant cannot be made 
liable by virtue of Sec 8 of Carriers Act in view of 
the positive finding of the lower appellate court 
that there was no negligence or misconducton the 
partoftheservants ofthe second defendant. Sec 9 
provides that the plaintiff need not prove that 
suchloss or damage or non-delivery was owing to 
the negligence or criminal act of the carrier, his 
servants, as agents. The duty is not cast upon the 
plaintiff to prove these factors but the common 
carrier can prove that non-delivery was not dueto 
its negligence or criminal act of hıs servants The 
finding of the lower appellate court is there was no 
such negligence of mis-conduct, while so, neither, 
under Sec.9, the second defendant can be made 
hable. Looking the case from any angle, the find- 
ing of the lower appellate court that as an insurer, 
the second defendant is liable, though there was 
no negligence or misconduct on the part of the 
servants of the second defendant cannot be sus- 
tained. So the second defendant is also not liable 
for the suit claim. [Para 7] 
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Case referred to: 

Mis.Amin and Company v Southern Roadways 
Ltd., ALR 1985 Mad. 287. 

S Sampathkumar, for Appellant 

P B Ramanujam, for Respondent No.1. 
A.K.Kumaraswamy, for Respondent No.2 

The Court delivered the following 
JUDGMENT:- The second defendant in O.S.No 24 
of 1978 on the file of Additional District Munsif, 
Erode, has filed this second appeal, against the 
Judgment 1n A.S No.190 of 1979 on the file of 
District Judge, Erode 1n which the learned Dis- 
trict Judge has allowed the appeal and passed a 
decree, directing the second defendant to pay the 
suit claim with cost 

2. The plaintiff's case is briefly as follows: 

The plaintiff is a firm doing business in handloom 
goods at Chennimalai The first defendant ıs doing 
banking business at Chennimalài and is discount- 
ıng bills with lorry receipts The second defendant 
1s a lorry transport company, having its branch 
office at Chennimalai On 22 2 1977, the plainuff 
despatched two gunny bales of handloom bed 
sheets, valued at Rs.3,120 through the second 
defendant from Chennimalai to Kanpur under 
lorry receipts No 10267 and 10268 The second 
defendant undertook to carry the consignment to 
Kanpur and deliver the same to the consignee wiz., 
M/s Ravikumar and Company, Kanpur on pro- 
duction of lorry receipts bearing endorsement of 
the first defendant and State Bank of India, Kanpur. 
The lorry receipts were discounted with the first 
defendant The first defendant 1s responsible for 
transhipment of bills with lorry receipts to State 
Bank of India, Kanpur. The mode of transhipment 
is by registered post. The first defendant is respon- 
sible for delivery of the bills with lorry receipts to 
M/s Ravikumar and Company, Kanpur. The said 
bills and lorry receipts did not reach State Bank of 
India Kanpur The plainuff learnt that the said 
bills covered by the lorry receipts were surren- 
dered to the second defendant by one Motilal 
Kishanlal Gupta and he had taken delivery of the 
goods. The first defendant collected. Rs.3,120and 
handling charges from the plaintiff Defendants 1 
and 2 are responsible for the loss of consignment. 
It must be due to the negligence or connivance of 
the servants of the defendants. Hence the suit 
against both the defendants 

3. The first defendant resists the claim on the 
following grounds 
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It is true lorry receipts and bills were discounted 
with this defendant at Chennimalai The usual 
practice of this defendant ıs that if the value of the 
bill is below Rs 5,000, to send the document only 
by recorded delivery post Only 1f specifically 
1nstructed by the party, it would be sent by regis- 
tered post. The plainuff has not given any specific 
instruction to send the document by registéred 
post. There was no negligence or connivance on 
the part of the servants of the first defendant. 
Hence this defendant is not liable 
4. The second defendant resists the claim on the 
following grounds: 
It ıs true that on 222 1977, the plaintiff had 
despatched two gunny bales of handloom bedsheets 
through this defendant lorry for carriage from 
Chennimalai to Kanpur The value is not admit- 
ted This defendant agreed to deliver the consign- 
ment at Kanpur to the consignee bank or to their 
order. Accordingly this defendant had delivered 
the consignment at Kanpur to the last endorsee of 
the consignee copies, in the normal course of 
business So thisdefendantis not lable The labil- 
ity of this defendant has come to an end, the 
moment, the consignment reached the destina- 
tion and delivery was effected to the last endorsee 
of the consignee copies 
5. The plaintiff had examined P W 1 and has filed 
Exs A-1 to A-6 The defendants had examined 
D Ws 1 and 2 and have filed Exs B-1 to B-3 Ona 
consideration of the materials placed before him, 
the learned Additional District Munsif had held 
that the first defendant 1s solely responsible for 
the wrong delivery of thesuit consignment and has 
decreed the suit against the first defendant alone 
He has also held that the fiabilty of the second 
defendant is over as soon as he delivered the goods 
to the last endorsee, as per the parcel way bill and 
so the second defendant is not liable for the claim 
and has dismissed the suit as against the second 
defendant Aggrieved by this Judgment, the first 
defendant had filed an appeal in A S No 190 of 
1979 on the file of District Judge, Erode The 
learned District Judge had discussed the evidence 
at length and held that the first defendant had 
acted with reasonable diligence and misconduct 
or negligence cannot be attributed to the first 
defendant and has allowed the appeal and thereby 
dismissing the claim as against the first defendant. 
“The learned District Judge has also found that 
there was no negligenceor misconduct on the part 
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of the second defendant but yet has held that the 
liability of the common carrier 15 as an insurer and 
when it 1$ seen that the goods did not reach their 
due destination but had been taken delivery of 
from the second defendant by some unauthorised 
person, the second defendant-carrier, as an 
insurer, is bound to make good the loss to the 
plaintiff and has passed a decree directing the 
second defendant to pay the suit clarm with costs 
to the plaintiff. Aggrieved by this judgment, the 
second defendant in the trial court filed this 
second appeal 
6. Thesecond appeals admitted for consideration 
of the following substantial questions of law 
(1)Istheappellant,a common carrier, liable as 
an insurer even when delivery has been 
effected against documents duly discharged? 
(2) Is the lower court right ın holding that on 
the terms of Sec 9 of the Carriers Act, the 
appellant is liable to make good thesuit clarm? 
7. Questions. The plainuff firm 1s carrying on 
business ın handioom goods at Chennımalaı The 
first defendant ıs Canara Bank, Chennimalai The 
second defendant is lorry transport company having 
its branch office at Chennımalar On 22 2 1977 
The plaintiff had despatched two gunny bales of 
handloom bedsheets valued at Rs 3,120 through 
the second defendant from Chennımalai to Kanpur 
under lorry receipts Nos 10267 and 10268 The 
lorry receipts and bills were discounted with the 
first defendant Canara Bank The first defendant 
hadsent thesame through recorded delivery post 
to State Bank of India, Kanpur But that had not 
reached State Bank of India, Kanpur It was found 
that the said bills covered by said lorry receipts 
were surrendered to the second defendant by Motilal 
Kishanlal Gupta and delivery was taken by them 
The above factors are not ın dispute. On the 
ground of negligence or connivance on the part of 
the servants of the defendants for the loss of the 
consignment, the plaintiff has laid the claim against 
both thedefendants The trial court has found that 
there was no negligence on the part of the second 
defendant and that there was negligence on the 
part of the first defendant in not properly sending 
the goods and lorry receipts to the State Bank of 
India, Kanpur and allowed it to fall in the hands of 
Some miscreants and has decreed the suit against 
the first defendant alone On appeal, the lower 
appellate court has held that there were no negli- 
gence on the part of the first defendant and has 
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decreed the suit against the second defendant 
alone. Now the second defendant has filed thıs 
second appeal. Challenging the judgment of the 
lower appellate court The lower appellate court 
has formulated point No 2 as follows 5 
“Whether there was any negligence and mis- 
conduct on the part of the second respondent 
its employees 1n delivering the consignment at 
Kanpur? 
In para 13 of its judgment in which point No 2 has 
been discussed, the lower appelfate court has held 
as follows 
“The wrong delivery ofthe goods by the second 
respondent-carrier at Kanpur, cannot be said 
to have been made due to any negligence or 
misconduct on its part or on the part of its 
employees” - 
Lower down ın the same para, the learned District 
Judge has stated as follows. 
“There being nothing inherently orprima facie 
suspicious in these endorsements and there 
being no evidence to show that the second 
respondent had been informed before effect- 
ing delivery of the goods about the loss of the 
lorry receipts, 1t does not appear that the sec- 
ond respondent acted negligently or miscon- 
~ ducted itself in effecting delivery of the goods 
according to the apparent tenor of the 
endorsements found on Exs B-1 to B-2" 
Exs B-1 and B-2 are consignee copies of the lorry 
receipt Nos 10267 and 10268 respectively bearing 
endorsements of State Bank of India in favour of 
My/s.Ravikumar and Co , and that of Ravikumar 
and Co , in favour of Motilal Kishanlal Gupta A 
partner of Motilal Kishanlal Gupta had signed on 
these two lorry receipts and had taken delivery of 
the consignments After holding categorically that 
there was no negligence or misconduct on the part 
of the servants of the second respondent, and 
answering the point No.2 accordingly, the lower 
appellate court had proceeded further and had 
held under point No 3that however the liability of 
the common carrier 1s as an insurer and when 1t 1s 
seen that goods did not reach their due destina- 
tion, but had been taken delivery of from the 
second, defendant by some unauthorised person 
by the criminal interception of the bills and lorry 
bills, the second respondent-carrier as an 
Insurer is bound to make good the loss to the first 
respondent-plaintiff By giving such a finding, 
the lower appellate court has held that second 
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defendant-second respondent is liable for the suit 
claim to the plaintiff. The learned counsel for the 
appellant would contend that when it was found 
that there was no negligence or misconducton the 
part of the second defendant, the logical corollary 
should be to absolve the second defendant from 
hability but the lower appellate court is wrong ın 
holding that as ań insurer, thesecond defendant ıs 
liable for thesuit claim In this regard, the learned 
counsel would rely upon the ruling reported in 
Mis.Amın and Company v Southern Roadways 
Ltd., A LR. 1985 Mad. 287 Init,1twas held that the 
carrier could not be held responsible if original 
way bill was produced by someone who was not 
authorised by the plaintiffs to take delivery, unless 
ihere were other extraordinary circumstances 
which should have put the defendants on caution 
requiring them to take more precautions than that 
was normally expected In the instant case, it is the 
positive finding of fact by the lower appellate 
court that there was no negligence or misconduct 
on the part of the servants of the second defen- 
dant. While so, normal consequence should be 
that the second defendant is not liable for the suit 
claim, since the carrier should not be held liable in 
such circumstances. Sec.8 and 9 of the Carriers 
Act, 1865, are relevant sectons in this regard. 
They read as follows 
"8 Notwithstanding anything hereinbefore con- 
tained, every common carrier shall be liable to 
the owner for loss of or damage to any property 
delivered to such carrier to be carried where 
such loss or damage shall have arisen from the 
criminal act of the carrier or any of his agents 
or servants and shall also fiable to the owner 
for loss or damage to any such property other 
than property to which the provisions of Sec 3 
apply and in respect of which the declaration 
required by that section has not been made, 
"where such loss or damage has arisen from the 
negligence of the carrier or any of his agents or 
servants " 
“9. In any suit brought against a common car- 
ner for the loss, damage or non-delivery of 
goods entrusted to him for carriage, it shall not 
be necessary for the plaintiff to prove that such 
loss, damage or non-delivery was owing to the 
negligence or criminal act of the carrier, his 
servants or agents ” 
As per Sec 8, any carrier shall be liable for loss or 
damage where such loss or damage shall have 
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arisen from thecriminalact ofthe carrier or any of 
his agents or servants or where such loss or 


damage has arisen from the negligence of the i 


carrier or any of his agents or servants. The 
second defendant cannot be made liable by 
virtue of Sec.8 of Carriers Act in view of the 
positive finding of the lower appellate court that 
there was no negligence or misconduct on the part 
of the servants of the second defendant. Sec.9 
provides that the plaintiff need not prove that 
such loss or damage or non-delivery was owing to 
the negligence or criminal act of the carrier, his 
servants or agents. The duty is not cast upon the 
plaintiff to prove these factors but the common- 
carrier can prove that non-delivery was not due to 
its negligence or criminal act of his servants. The 
finding of the lower appellate court is there was 
no such negligence or misconduct. While so, 
neither under Sec.9, the second defendant can be 
made liable. The above position has been pinpo- 
inted ın the ruling referred to by me supra. 
Looking the case from any angle, the finding of the 
lower appellate court that as an insurer, the 
second defendant 1s liable though there was no 
negligence or misconduct on the part of the ser- 
vants of the second defendant, cannot be sus- 
tained. So the second defendant is also not liable 
for the suit claim Regarding the first defendant, 
the claim as against the first defendant was dis- 
missed by the lower appellate court and there was 
no appeal as against that finding In view of the 
above, the suit against both the defendants are 
liable to be dismissed. 

8. In the result, the second appeal is allowed, 
setting aside the judgment of the lower appellate 
courtand consequently thesuit is dismissed. In the 
circumstances, parties are directed to bear their 
respective costs throughout. 


B.S. 


Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present:- Srinivasan, J. 


S A.No.1781 of 1981 23rd October, 1991. 


Arumugha Nainar Appellant 
v. 
Lakshmana Perumal (died) and others 

... Respondents. 


Civil. Procedure Code (V of 1908), Sec.11 - Res 
judicata - Plaintiff filing suit against defendant for 
declaration of title and recovery of possession of suit 
property - Defendant filing suit for declaration of 
his utle and injunction restraining plaintiff from 
interfering with his possession - Plaintffs suu 
decreed and defendants suit dismissed - Court hold- 
ing that plainuff had ttle to suit property - Defendant 
filing only one appeal against decree the plaintiff's 
suit and not filing any appeal against dismissal of his 
suit - Appeal of defendant whether barred by res 
judicata. 

The plaintiff filed O.S.No 94 of 1976 againstone L 
for declaration of his title and recovery of posses- 
sion of the suit property. L filed a suit O.S.No 111 
of 1976 for declaration of his title and injunction 
restraining the appellant from interfering with his 
possession. Both the suits were tried together. 
The trial court upheld the title of the appellant 
and negatived the claim of the defendant L. Held 
categorically that theappellant had titlein the suit 
property. L filed only one appeal. A.S.No.161 of 
1979against O.S No.94 of 1976. He did not file any 
appeal against O.S No.111 0f 1976. Then the decree 
andjudgmentin O.S.No.1110f 1976became final. 
The appellate court rejected the contention of the 
appellant (in thesecond appeal) that the appeal as 
barred by res judicata. The aggrieved appellant 
preferred this second appeal. L died during the 
pendency of the appeal and his legal representa- 
tive came on record. 

Held:- There is no dispute whatever that the 
appeal filed by L before the Additional Sub-Judge, 
Tuticorin was barred byres judicata. Thedecree in 
O.S.No.111 of 1976 has become final. That was on 
the basis that the appellant herein had title to the 
property. When there was a decree already by the 
trial court which was final on the footing that the 
appellant herein had liable to the property, it was 
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not open to Lakshmana Perumal to contendin the 
appeal before the lower appellate court that the 


appellant had to title to the property. The lower ' 


appellate court is clearly in error in rejecting the 
plea of res judicata. [Para 4] 
Cases referred to: 

Thangavelu Kounder v Venkatarama Kounder, 
(1988)2L W. 14; M.Subramanian v. C.Chottabhai 
and Company, (1990)1 L.W. 182. 

K.V.Sankaran, for A.U Ilango, for Appellant. 

P R.Balasubramanian, for T.M.Hanharan, for 
Respondents. 

The Court delivered the following 
JUDGMENT: This second appeal has to be 
disposed of ona very short ground. The appellant 
filed O.S.No.94 of 1976 against one Lakshmana 
Perumal for declaration of his title and recovery of 
possession of the suit property. The defendant, 
Lakshmana Perumal, filed a suit O.S.No 111 of 
1976 for declaration of his title and injunction 
restraining theappellant from interfering with his 
possession Both the suits were tried together. 
The trial court by its judgment dated 12th Septem- 
ber, 1979, upheld the title of the appellant and 
negatived the claim of the defendant Lakshmana 
Perumal He held categorically that the appellant 
had title to the suit property. 

2. The aggrieved defendant Lakshmana Perumal 
filed only one appeal A.S.No.161 of 1979 on the 
file of the Additional Subordinate Judge, Tut- 
corin against O.S.No.94 of 1976 He did not file 
any appeal against O S.No,111 of 1976. Thus, the 
decree and judgment in O.S.No 111 of 1976 
became final. 

3. The appellant court rejected the contention 
raised by the appellant herein that the appeal was 
barred by res judicata According to the appellate 
court, as the judgment was a common one, it did 
not reach finality, with the result the appellate 
court went into the question of title and found in 
favourofLakshmana Perumal holding against the 
appellant herein. The aggrieved appellant had 
preferred this second appeal Lakshmana Perumal 
died during the pendency of the appeal and his 
legal representatives have come on record as 
respondents 2 to 6 

4. There is no dispute whatever that the appeal 
filed by Lakshmana Perumal before the Addi- 
tionalSubordinate Judge, Tuticorin was barredby 
res judicata Thedecree in O S.No.111 of 1976 has 
become final That was on the basis that the 
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appellant herein had title to the property. When 
therewas a decree already by the trial court, which 
was final on the footing that the appellant herein 
had title to the property, ıt was not open to Laksh- 
mana Perumal to contend in the appeal before 
the lower appellate court that the appellant had 
no titleto the property. The lower appellate court 
ıs Clearly in error in rejecting the plea of res judi- 
cata 
5. Thequestion has been considered by Ratnam, J. 
1n Thangavelu Kounder and others v. Venkatarama 
Kounder and others, (1988)2 L.W 14. Therelevant 
passage 1n the judgment read thus: 
"Itwas pointed outby the Supreme Court that 
where there are two suits and the decree in 
one of the suits had become final, the issues 
decided therein, could not be reopened in the 
second appeal filed against the decree passed 
1n an appeal arising out of another suit. The 
Supreme Court had also laid down that even 
when appeals are disposed of by a common 
judgment, the decision in that judgment, may 
amount to two decisions, and the failure of a 
party to challenge the decision in one, would 
operate as res judicata, as it had not 
been appealed against. Apart from this, the 
Supreme Court hasalso recognised thata final 
decision ın a suit, though instituted. subse- 
quently, may operate as res judicata in a pend- 
1ng appeal, on the fooung of a decision in a 
former suit. This principle does not appear to 
be confined in its application to independently 
instituted suits, but can be applied even in the 
case of a common judgment If two suits are 
tried together and a common judgment 1s 
rendered and separate decree are also drawn 
up and one of the adjudications 1s allowed to 
become final, that adjudication assumes final- 
ity on and from the date of its adjudication and 
1n the course of an appeal against the other 
Judgment and decree, the adjudication, which 
had become final, can be pleaded asres judicata 
on the ground that the controversy had been 
finally adjudicated upon.” 
6. A similar question arose in M Subramanian v. 
C.Chottabhai and Company, (1990)1 L W. 182. 
Following the judgments of the Supreme Court, I 
held that the appeals were barred by the principle, 
of res judicata as there was no appeal against 
one of the suits disposed of by a common Judg- 
mentin thetrial court Therelevant portion ofthe 
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judgment reads as foliows: 
“Tt was laid down by the Supreme Court that 
the question whether there is a bar ofres judi- 
cata does not depend on the existence ofa right 
appeal of the same nature against each of the 
two decisions but on the question whether the 
same issue under the circumstances given in 
Sec.11, has been heard and finally decided. It 
was observed that the expression "former suit", 
according to Ex.I of-Sec.11, C.P.C., makes it 
clear that, ifa decision is given before institu- 
tion of the proceeding which is sought to be 
barred by res judicata, and that decision is 
allowed to become final or becomes final 
operatior of law, a bar of res judicata would 
emerge. 
9. In view of the pronouncements of the 
Supreme Court in the above two cases, there 
can be no doubt that the present appeals are 
bared by res judicata. It is not apen to the 
appellants herein to contest the same issues in 
the appeals when there is a decree against 
them in O.S.No.346 of 1968 which has become 
final and conclusive. The argument of learned 
counselfor theappellants that thereshould be 
aconfirmation of the decree of the trial court 
by an appellate court in order to constitution 
res judicata is without any substance." 
7. As the appeal before the Additional Subordi- 
nate Judge filed by Lakshmana Perumal was barred 
byres judicaia, the Additional Subordinate Judge 
was notentitled to consider the merits of the case. 
The findings given by hım on the merits are unsus- 
tainable. Consequently, the judgment and decree 
ofthe lower appellate court in A.S.No.161 of 1979 
are set aside and the judgment and decree passed 
bytheDistrict Munsif, Srivaikuntam in O.S.No.94 
of 1976 are restored. The second appeal is 
allowed. But, in the circumstances of the case, 
there will be no order as to costs. - 


B.S. 


once 


Appeal allowed. 


a 


459 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present:- Bellie, J. 


C.R.P.No.1974 of 1991 28th August, 1991. 
M/s.G.N.Chakkarapany Chetty & Sons Private 
eee ...Petitioner. 


.. Respondent. 


Tanul Nadu Buildings (Lease and Rent Control) 
Act (XVIII of 1960), Sec.10(3)(a)(iu) - Landlord 
filing petition for eviction - Requirement of the prem- 
ises for using it as godown for storing safety matches 
- Landlord not obtaining Municipal licence and 
Excise licence for storing - If ground for refusing 
eviction. 
Ifactually thereisany rule that requires Municipal 
lícence or Excise licence and no such licence was 
obtained by the landlord, from that alone it cannot 
be said that he does not bona fide requires the 
premises for his own use and occupation. /Para 8] 
Case referred to: s 
Hameedia Hardware Stores v. Mohan Lal Sowcar, 
A LR. 1988 S.C. 1060. 
K Chandrasekaran, for Petitioner. 
G Subramaniam, Senior Counsel, for Respondent. 
The Court made the following 
ORDER:- This civil revision petition is directed 
against an order of the Rent Control Appellate 
Authority confirming an order of the Rent 
Controller ordering eviction of the tenant on a 
petition filed by the landlord for his own use and 
occupation of the premises under Sec.10(3)(a)(iii) 
of the Tamil Nadu Buildings (Lease and Rent 
Control) Act. 
2. The landlord (respondent herein) has filed the 
petition for eviction of the tenant (petitioner herein) 
on the ground that he is manufacturing safety 
matches in Sivakasi and he is doing business in 
Safety matches throughout India and for his 
business in Tirunelveli he requires his petition 
premises for using it as a godown for storing safety 
matches. 
3. The petition was opposed by the tenant: on the 
ground that the premises is not required by the 
landlord and his claim that he requires it for using 
it as a godown for storing safety matches is not 
bona fide and this claim of the landlord is a false 
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one intended for the only purpose of evicting the 
tenant from the premises. i 
4. It appears the Rent Controller dismissed the 
landlord's petition, but on appeal the petition was 
allowed and there was a revision petition filed in 
this Court in C.R.P.No.3614 of 1984 and in that 
the learned single judge observed that from the 
records it is obvious that both sides have ‘pro- 
ceeded on the footing that the landlord need not 
prove bona fides for the purpose of getting.an 
order ofeviction under Sec 10(3)(a) (ui) of the Act 
but now it has been held by the Supreme Court in 
Hameedia Hardware Stores v Mohan Lal Sowcar, 
ALR. 1988 SC 1060, that a landlord seeking 
eviction of a tenant from a non-residential prem- 
ises under Sec.10(3)(a)(1ii) of the Act, to succeed 
in his petition, should prove that he bona fide 
requires the premises 1n addition to proving the 
other ingredients referred to in that sub-section, 
and the learned Judge remanded the matter for 
fresh disposal giving liberty to the parties to 
adduce further evidence. 
5. After thus remand, it appears, both sides have 
adduced further evidence and on consideration of 
the entire evidence the Rent Controller held that 
the landlord bona fide requires the premises for 
his own use and occupauon and therefore he 
ordered eviction. This was confirmed by the Rent 
Control Appellate Authority. Against that the 
present civil revision petition 1s filed. 
6. It is now argued for the tenant-the petitioner 
herein, that for using a premuses as a depot for 
storingsafety matches one should obtain Munici- 
pal licences as well as excise licence, and the 
landlord has not obtained any such licence and 
this would show that there is no bona fide in his 
claim. From the remand order of the learned 
single Judge it is seen that this very point was 
argued before him, and ıt was also argued that the 
accountant of the landlord has in fact deposed 
to the effect that Municipal licence and excise 
licence should be obtained. On the side of the 
landiorditwas contended that there is norule that 
requires licence either in the municipal law or 
excise law. The learned Judge observed that: 

“Tf there is no ruleactuallyany statement made 

by a witness with regard to the existence of the 

rule cannot be of any use If there is a rule that 
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If there is any rule in the municipal law or the 
excise law that requires licence the tenant could 
have brought it to the notice of the Rent Control- 
ler The Rent Controller has expressly stated that 
po such rule was produced. Before the Appellate 
Authority also no such rule seems to have been 
„produced. On the evidence on record both the 
“courts below have held that the landlord bona fide 
requires the premises for his own use and occupa- 
tion, 
7. Nowin the revision, it is contended that there 15 
arulebothin themunicipal lawand excise law that 
requires licence. If that is the case why these rules 
have not been produced.before the Rent Control- 
ler or the Appellate Authority? Therefore this 
contentiof of the tenant now in the revision can- 
not be countenanced. 
8. Further if actually there is any rule that requires 
municipal licence or excise licence and no such 
- licence was obtained by the landlord, from that 
alone it cannot be said that he does not bona fide 
requires the premises for his own use and occupa- 
tion. I wonder how, refusing to give possession to 
the landlord, the tenant can say that he (landlord) 
has not obtained municipal licence or excise 
licence for using the premises as depot for storing 
matches. Nowthe concurrent findingofthe courts 
below that the landlord bona fide requires the 
premises for his own use and occupation is a 
finding of fact and that cannot be interfered with 
in the revision. In this view of the matter I find no 
merit in the civil revision petition. Hence it is 
dismissed with costs. 


RS. Petition dısmıssed. 


“IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present:- Namar Sundaram and Swamıduraı, JJ. 


Appeal No.341 of 1983 12th June, 1991. 
Palaniammal „Appellant 
v 

Chinnammal «Respondent. 


can be produced before the Court and the... 


cpurt can act upon the basis that such a rule 
exists,” 


Wills - Proof of - Principles governing - Writing up of 
Will not full in all pages - If sufficient to speil out 


I] Palaniammal v. Chinnammal (Namar Sundaram, J.) 


suspicious circumstance 
The principles governing proof of wills as recog- 
nised by judicial precedents run as follows: 
(i) The onus probandi hes in every case on the. 
propounder of the testament, so that he is 
bound to satısfy the conscience of the court 
that the instrumentis the last Will ofa free and 
capable testator; (11) If the propounder takes 
an active part 1n the preparation of the Will 
under which he takes a benefit that isa circum- 
stance which would excite the suspicion of the 
court and justify the vigilance and jealous scru- 
uny before accepting the Will, and the same 
principle will stand extended to what may be 
termed suspicious circumstances or factors 1n 
general, of course, attendant upon the execu- 
"tion of the Will,-or ın some clear manner 
related to that issue, (1i1) It is for the propoun- 
der to satisfy the conscience of the court by 
dispelling those suspicions, 1n the light of the 
evidence and its probabilities andıf he fails to 
« do so, and the conscience of the court is not 
sausfied, the court will decline to accept the 
Will The suspicious circumstances may be as 
to the genuineness of the signature of the 
testator, the condition of the testator's mind, 
the dispositions made in the Will being 
unnatural, improbable or unfair in the light of 
the relevant circumstances, if there might be 
other indications ın the Will to show that the 
testator's mind was not free. 
In the present case, from the bare fact that the 
writing up of the will is not full in all pages, 1t ıs not 
possible to spell out any suspicious circumstance 
as Such, in the absence of other materials adding 
up and pointing out to the same Such adding up 
material ıs lacking in the present case [Para 5] 
S.Sethurathnam, for Appellant 
N Vanchinathan, for Respondent ' 
The Judgment of the Court was delivered by’ 
Nainar Sundaram, J - This appealarises out of the 
suit for partition, O.S.No 19 of 1982, on the fileof 
the Subordinate Judge, Dharapuram. The plain- 
tiffin the suit is the appellantand the defendant in 
the suit 1s the respondent in the appeal. Conven- 
lence suggests that we refer to the parties as per 
the nomenclature in the suit. 
2. The plaintiff and the defendant stand in the 
relationship of the mother-in-law and daughter- 
in-law. In respect ofthe properties, which the son 
of the plainuff (and) who was the husband of the 
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defendant obtained in a partiuon in the family on 
22.10.1971, the son is stated to have executed a 


, Will dated 27.4.1978, marked ın 'the case as 


Ex.B-5 in favour of the defendant. This Will is 
being put forth by the defendant to stultify the 
claim for a share asked for by the plaintiff. But for 
the Will, the plaintiff would be entitled to such a 
share. Hence the primary question that arose for 
consideration before the court below was as to 
whether the defendant could rely on the Will 
Ex B-5 to non-suit the plaintiff On the evidence, 
oral and documentary, placed before it, the 
court below came to the conclusion that the Will 
ıs a genuine document, its due execution was 
proved, and it has got to be upheld The result 1s 
thesuit of the plaintiff was dismissed by the court 
below. This has obliged the plaintiff to prefer this 
appeal. 
3. Mr.S.Sethurathnam learned counsel for the 
plainuff, would attack before us the genuineness 
of the Will Ex.B-5 He would point out certain 
features to show that there are enough suspicious 
circumstances to discredit the Will Ex.B-5 Before 
we deal with them, it is worthwhile to recapitulate 
the principles governing proof of Wills as recog- 
nısed by Judicial precedents, including those of 
the highest court in the land, which principles run 
as follows: 
*(1) The onus probandilies in every caseon the 
propounder of the testament, so that he is 
bound to satisfy the conscience of the court 
that the instrumentis the last Will ofa free and 
capable testator. 
(u) If the propounder takes an active part in 
the preparation of the Will under which he 
takes a benefit, that 1s a circumstances which 
would excite\the suspicion of the court and 
justify the vigilance and jealous scrutiny before 
accepting the Will, and the same principle will 
stand extended: to what may be termed suspi- 
cious circumstances or factors in general, of 
course, attendant upon the execution of the 
Will, or in some clear manner related to that 
issue. (iii) It ıs for the propounder tosatısiy the 
conscience of the court by dispelling those 
suspicions, in the light of'the evidence and its 
probabilities and if he fails to do so, and the 
conscience of the court is not satisfied, the 
court will decline to accept the Will. The sus- 
picious Circumstances may be as to the genu- 
1neness of the signature of the testator, the 
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condition of the testator's mind, the disposi- 
tions made in the Will being unnatural, 
improbable or unfair in the light of the rele- 
vant circumstances, of there might be other 
indications in the Will to show that the testa- 
tor's mind was not free." 
A Bench of this Court to which one of us (Nainar 
Sundaram, J.) was a party, had occasion to advert 
to the above principles in Lakshm: Ammal v. 
Amirdhammal, L.P.A.No.5 of 1977, dated 22.3.1983. 
4. Mr.S.Sethurathnam, learned counsel for the 
plaintiff, would submit that the Will Ex.B-5 is 
written up ina most odd mannerin that number of 
pages are half-written; or one-third written 
or quarter-written. We have perused the Will 
Ex.B-5 and we find that what the learned counsel 
for the plaintiff states is the factual position But 
-~ the question is, from this are we to straightaway 
infer that the Will Ex.B-5 ıs a fabricated one? 
5. In proof ofthe Will, three witnesses have come 
to court on behalf of the defendant. D Ws.2 and 3 
are the attestors and D.W.4 is the scribe. It is true, 
of them D.W.3 is none else than the father of the 
defendant With regard to the writing of the Will 
Ex.B-5, the scribe D.W.4 has been cross-exam- 
ined. D. W.4 admitted that pages 4 and 5 are not 
fully written up. But from the bare fact that the 
writing up ofthe Willis not full in all the pages, we 
are not able to spell out any suspicious circum- 
stances as such, in the absence of other materials 
adding up and pointing out to the same. Such 


adding up materials İs lacking ın the present case. . 


There was no positive suggestion put to either 
D.W.4 or D.Ws.2 and 3 that the Will was written 
up on papers already bearing signatures; though 
the learned counsel for thc plaintiff did make an 
attempt to put forth such a suggestion before us 

Learned counsel for the plaintiff even went to the 
extent of saying that D W.3, the father of the 
defendant, ıs not of desirable character and he ıs a 
man of doubtful conduct, and he must have fabri- 
cated the Will Ex B-5. We have been taken through 
the evidence of D.W.3. There is a bald suggestion 
that all of them Joined together., impersonated 
and brought about the Will If the case now put 
forth by the learned counsel that it was D.W.3, 
who fabricated the Will had any substance, a posi- 
tive, categoric and.specific suggestion ought to 
have been put to D.W.3 while he was in the box. 

6. Learned counsel for the plaintiff also ventured 
to submit that the signature of D. W.3 in the Will 
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Ex.B-5 tallied with the signatures found therein as 
those of the testator. Learned counsel for the 
plaintiff wants us to draw an inference that D. W.3 
fabricated Ex B-5. At the instance of the learned 
counsel for the plaintiff, we did make a compari- 
son of the signatures. There are apparent differ- 
ences and distinct features between the two signa- 
tures, and we could not say that the signatures are 
of one and the same person. Further, even a sug- 
gestion to this effect has not been made to D. W.3 
while he was in the box. With reference to the due 
execution of the Will, we are convinced that the 
evidence of the attestors D. Ws.2 and 3 and of the 


. Scribe D.W.4 amply makes out the feature. No 


feature, which we could take note of as casting 
suspicion in our mind and militating against the 
truth, validityand genuineness of the Will Ex.B-5, 
has been made out. It has not been broughtout in 
evidence that the propounder of the Will Ex.B-5, 
namely the defendant, either by herselfor through 
her father D.W.3, tookan active part in the prepa- 
ration of the Will Ex B-5. We have been taken 
through the evidence of D.Ws.2, 3 and 4 and we 
find that their evidence is natural and it deserves 
acceptance as has been done by the court below 

The Will Ex.B-5 passes through the tests, con- 
cerning the proofof Wills and it must be held to be 
a genuine document. This being our conclusion, 
we do not find any merit in this appeal. 

7. Accordingly, this appeal is dısmissed. Consider- 
ing the relationship between the parties, we direct 
the parties to bear their costs throughout. 


VK >` ---- Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 
[Special Original Jurisdiction] 


Present:- Bakthavatsalam, J. 


W.P.Nos.4887 to 4890 of 1991 
13th September, 1991. 


M/s.Onondaga Agro Investments (P) Ltd., and 
another -..Petitioners 
v. 

The Executive Officer, Kodaikanal Township, 
Kodaikanal  - . Respondent. 


- 


Mis. Onondaga Agro Investments P. Ltd. v. Executiive Officer, Kodaikanal 


1] (Bakthavatsalam, J.) 


Tamil Nadu Town and Country Planning Act, 1971 
(XXXV of 1972), Secs 26, 30, 48 and 49 - Draft 
master plan published under Sec 26 - Application 
for construction of building in the planning area - If 
can be refused when final plan under Sec 30 ıs not 
published - Right to be heard before such rejection. 
Sec.48 of the Tamil Nadu Town and Country 
Planning Act, 1971, clearly shows the intention of 
the Legislature that even when publication under 
Sec 260f the Actis made, restrictions on buildings 
and lands in the area of the planning authority 
comes in. So once a draft plan is approved and 
published unaer Sec.26, Chapter VI of the Act 
comesunto operation and any construction made 
contra will be contravention of that section Hence 
the contention that unless of final plan is pub- 
lished in the Gazette the authorities cannot reject 
anapplıcation for construction ofa building in the 
planning area, 1s untenable [Para 7] 
Rejection of such on application without hearing 
the applicant would not amount to violation of 
principles of natural justice, when admittedly the 
master plan has not been published under Sec.30 
of the Act [Para 8] 
Cases referred to: 

Union of India v Dev Raj Gupta, A I R. 1991 SC 
93; The Executive Officer v Dr Ramasubramanı 
Raja, (1990)2 L W 608, Dr.Ramasubramanı Raja 
v The Executive Officer, (1990)2 L.W 607. 
Petitions under Art.226 of the Constitution of 
India, praying that 1n the circumstances stated 
therein, and in the respective affidavits filed there- 
with the High Court will be pleased to issue writs 
of certiorari calling for the records relating to the 
order of the respondent dated 22.2.1991 (in BA 
24/91/69), refusing to grant permission/licence to 
the petitioner for the construction of residential 
buildings on the lands belonging to the petitioner 
in S No.108 Part Upper Lake Road, Kodaikanal 
as per the application dated 11 2 1991, filed under 
Secs.191 to 208 of the District Municipalities Act 
V of 1920 and quash the same (W P Nos 4887 to 
4889 of 1991) etc 

K.C Rajappa, for Petitioners 

K.Govındarajan, for Respondent. 

The Court made the following 

ORDER.- Writ Petition Nos 4887 and 4888 of 
1991 are filed by M/s.Onondaga Agro Investments 
(P) Ltd., W.P Nos 4889 and 4890 of 1991 are filed 
by M/s Onondaga Hotels and Resorts (P) Ltd, 
Kodaikanal. 
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2. W P.Nos 4889 and 4890 of 1991 is filed tor the 
issue ofa writ of certiorarified mandamus to call for 
the records relating to the order of the respondent 
dated 22.2.1991 refusing to grant permission/li- 
cence to the petitioner for the construction of 
residential buildings onthe lands belonging to the 
petitioner in S.No.108 Part Upper Lake Road, 
Kodaikanal as per the application dated 11.2 1991. 
W.P.Nos.4889 and 4890 of 1991 are filed for the 
issue of a writ of mandamus to direct the respon- 
dent to grant licence/permission to the petitioner 
for the construction of buildings on the petitioner's 
lands situate 1n S.No 108 Part Upper Lake Road, 
Kodaikanalas per theapplication dated 11.2.1991 
filed under Secs.191 to 208 of the District Munıcı- 
palıtıes Act V of 1920. 

3. The short facts are: 

On 11.1.1991, applications were made for build- 
inglicencesenclosing necessary plans forsanction 
under the District Municipalities Act V of 1920 
(hereinafter referred to as Tamil Nadu Act V of 
1920) Itisalleged in theaffidavit that the respon- 
dent treated 11as an application for permission for 
putting up buildings under Sec 48 of the Tamil 
Nadu Town and Country Planning Act, 1971 
(hereinafter referred to as the Tami] Nadu Act 35 
of 1972) and on 22.2.1991 passed the impugned 
orders refusing to grant licences on the ground 
that the site intended to be used for new building 
is situated in an area classified as agricultural use 
zone and that the site intended to be used for 
putting up new building is within 200 metres from 
the gymkhana club The petitioner further alleges 
in the affidavit that the order refusing to grant 
licence is arbitrary and illegal, and tantamount to 
a failure to exercise the statutory powers under 
Chapter X of Tamil Nadu Act V of 1920 It is also 
alleged in the affidavit that the Planning Authort- 
ties for Kodaikanal area have applied the provi- 
sions of Chapter II of the Tamil Nadu Act 35 of 
1972, prepared a Master Plan for Kodaikanal local 
planning area and submitted the plan to the 
Government. It is further stated that the Govern- 
ment gave its consent to the publication of a 
Nouce under Sec.26 of the Tamil Nadu Act 35 of 
1972 for the preparation of the Master Plan in 
G O Ms.No 517, Housing and Urban Develop- 
ment Department, dated 11.5 1988 published in 
the Tamil Nadu Gazette on 318.1988, On 
28 10 1988, the petitioner filed objections to the 
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31.2.1988 It is further stated that no approval has 
been published as provided in Sec.30 of the Act 
and thatit is not open to the respondent to rely on 
or invoke the draft master plan prepared and 
published under Sec.26 of the Tamil Nadu Act 35 
of 1972. It is further allowed that the impugned 
order of refusal relying on the proposals of the 
master plan dated 11.5.1988 in illegal and that it 1s 
not authorised by the Scheme of Chapter III of 
Tamil Nadu Act 35 of 1972 It is alsostated that in 
the absence of a final master plan under Sec 30 of 
the Act, the permission sought for by the petition- 
ers for the putung up a new building on the site of 
the petitioners ought to be considered and that 
the petitioners' ought to be considered and that 
the petitioners' âpplıcation for building licences 
will have to be considered only under Tamil Nadu 
Act V of 1920 read with Tamil Nadu Hill Areas 
Special Building Rules introduced on 31.1.1986 
Itis also alleged that on 30.10.1991 a notice to the 
public was pubhshed in "The Hindu' that the 
consented master plan of Kodaikanal was intro- 
duced from 11.5.1988. It 1s also stated that the 
order of refusal passed by the respondent on 
22.2.1991 is arbitrary, that the reasons given in the 
impugned order are based on the draft master plan 
dated 11.8 1988 and that they are not correct Itis 
also stated in the affidavit that the failure of the 
respondent in considering the objections of the 
petitioners to the draft master plan is 1n gross 
violation of the rule of audı alteram partem and 
that the impugned order dated 22 2.1991 is liable 
to be quashed on the ground of violation of the 
principles of natural justice. It is further alleged in 
the affidavit that in the absence ofa final publica- 
tion of the master plan in a manner laid down in 
Sec 30 of the Act, the respondent cannot proceed 
to consider the question of grant or refusal 
purporting to rely on or invoke the draft master 
plan. It ıs further alleged ın the affidavit that the 
intention of the respondent is to somehow reject 
the applications of the petitioners for licence, 
placing reliance on some imperfect and inconclu- 
sive proceedings under Tamil Nadu Act 35 of 1972 
instead of considering the petitioners’ applica- 
tions under Tamil Nadu Act V of 1920. With these 
allegations, thepetitioners have come up with the 
present writ petitions with the prayer as stated 
supra. 

4. Though no counter affidavit has been filed by 
the respondent, the lcarned counsel appearing for 
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the respondent contends that since the issue raised 
in the writ petitions is purely based on a question 
oflaw, the writ petitions can be disposed of on the 
interpretation of the various provisions of District 
Municipalities Act, 1920 and Town and Country 
Planning Act, 1971. 

5.Mr.K.C Rajapa, the learned counsel appearing 
for the petitioners contends that grant or refusal 
can be made only after a final plan is published 
under Sec.30 of the Town and Country Planning 
Act, 1971 and that in this case after receiving the 
objections from the petitioners a draft plan was 
published on 29.7.1988 and thereafter nothing has 
happened. According to the learned counsel | 
appearing for the peutioners, power under Sec.48 
ofthe Act cannot be invoked till final notifícation- 
1s made under Sec.30 of the Act 1971. The learned 

counsel also contends that the applications of the 

petitioners should be disposed of only under the 
provisions of the District Municipalities Act V of 
1920 and sub-sec.(2) of Sec.49 of Act, 1971 is not 

applicable at the stage of draft plan. He further 

contends that the said order is violative of prin- 

ciples of natura! justice as no opportunity has 

been given to the petitioners even though the 

petitioners gave their objections even before the 

master plan under Sec.30 of the Act. He further 

contends that when the applications have been 

dismissed by the impugned order based on the 

draft plan, this Court should strike down thesame 

asit hasbeen passed without givenan opportunity 

to the petitioners under the Act 1971. 

6. Per contra, Mr.K Govindarajan, the learned 

counsel appearing for the respondent contends 

that the applications have been filed by the peti- 

toners only after the draft scheme has been pub- 

lished under Secs.48 and 49 of the Town and 

Country Planning Act, 1971 and assuch the rejec- 

non of the applications cannot be said to be bad as 

it has been done on the basis of draft plan. 

7. I have considered the arguments of 
Mr.K.C.Rajappa the learned counsel appearing 

for the petitioners and of Mr.K.Govindarajan, the 

learned counsel appearing for the respondent. To 

appreciate the contentions of both parties, it is 

necessary to refer to certain provisions of the 

District Municipalities Act V of 1920 and Town 

and Country Planning Act, 1971. Chapter III of 
Act, provides for the planning areas, planning 

authorities and plan. Sec.17 of the Act provides 

for Master Plan and Sec 2-C provides for contents 
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of detailed aevelopment plan. Sec.24 enables the 
Government to give consent to the publication of 
notice of preparation of plan. Sec.26 provides that 
the appropriate planning authority shall publish 
the notice in the Tamil Nadu Government 
Gazette and ın leading daily newspapers of the 
region' of the preparation of master plan or the 
new town development plan as the case may be 
and the place or places where copies of the same 
may be inspected inviting objections and sugges- 
uons in writing from any person in respect ot the 
said plan within such period as may be specified in 
the notice. An opportunity of being heard had to 
be given by the appropriate planning authority to 
any person who makes representations Under 
Sec 30 of the Act, 1971, the approval of the 
Government toa regional plan, a master plan ora 
new town development plan shall be published by 
the Government in the Government Gazette and’ 
1n leading daily newspapers of the region and the 
said notification shall be conclusive evidence that 
the master plan ör the new town development 
plan has been duly made and approved and the 
said plan shall come into operation from the date 
of publication ofsuch notification in the Gazette 
Chapter VI ofthe Act 1971 contains the control of 
development and use of land Under Sec 48 of the 
Act, 1971 certain restrictions are placed on build- 
ings and lands in the area of the planning author- 
ity Sec 48 of the Act 1971 is in the following 
terms’, 
“ „Restrictions on buildings and lands in the 
area of the planning authority. On or after the 
date of publication of the resolution under 
sub-sec (2) of Sec.19 or of the notice in the 
Tamil Nadu Government Gazette under Seé.26, 
no person, other than any State Government 
or Central Government or any local authority, 
Shall, erect any building or make or eatend any 
excavation or carry out any mining or other 
operation, 1n, on, over or under any land or 
make any material change in the use or land or 
construct, form or layout any workexcept with 
the written permission of the appropriate plan- 
ning authority and in accordance with the 
conditions, if any specified therein .” 
Sec49 of the Act, 1971 reads as follows- 
^. Application for permission: (1) Except as 
otherwise provided by rules made in this 
:; behalf, any person not being any State Govern- 
ment or the Central Government or any local 
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authority intending to carry out any develop- 
ment on any land or building on or after the 
date ofthe publication ofthe resolution under 
Sub-sec.(2) of Sec.19 or the of notice in the 
Tamil Nadu Government Gazette under Sec.25 
shall make an application in writing to the 
appropriate planning authority for permission 
1n such form and containing such particulars 
andaccompanied bysuch documents as may be 
prescribed. 

(2) the appropriate planning authority, shall, 
ın deciding whether the erant or refuse such 
permission, have regard to the following mat- 
ters, namely:- (a) the purpose for which the 
permission is required: (b) the suitability of 
the place forsuch purpose (c) the future devel- 
opmentand maintenance of the planning area 

(3) When the appropriate planning authority 
refuses to grant a permission to any person, it 
shall record in writing the reasons for such 
refusal and furnish to that person on demand a 
briet statement of the same..... 

Sec.105 of the Act, 1971 reads as follows: 

“Act to override contract and other laws. ....Save 
as otherwise provided in this Act, the provi- 
sions of this Act shall have effect notwith- 
standing anything inconsistent therewith con- 
tained ın any other law, custom, usage or con- 
tract ..” 

Chapter X of the Tamil Nadu Municipalities Act, 

1920 (Act V of 1920) provides for building regula- 

tions Sec 192 of the Act V of 1920 reads as fol- 

lows. 
" „Building site and construction or recon- 
struction of buildings: No piece of land shall be 
used as a site for the construction ofa building 
and no building shall be constructed or recon- 
structed otherwise than in accordance with the 
provisions of this part and of any rules or by- ' 
laws, made under this act relating to the use of 
building sites or the construction or recon- 
struction of buildings...” 

Sec 197 of Act V of 1920 reads as follows: 
© Applicaton to construct or reconstruct 
building: (1) If any person intends to construct 
or reconstruct a building other than a hut, he 
Shall send to the executive authority, 

(a) an application in writing for the approval of 
the site, together with a site plan of the land 
and 

(b) an application in writing for permission to 
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execute the work together with a ground-plan, 
elevations and sections of the building, and a 
specification of the work 
(2) Every document furnished under Sub-sec- 
tion shall contain such particulars and be pre- 
pared insuch manneras may be required under 
rules or bye-laws ” 
In the instant case, ıt ıs to be seen whether a 
sanction can be granted when the draft plan has 
been published under Sec 25 of the Act, 1971 
Sec 48 of the Act, 1972 places certain restrictions 
on burldings and lands ın the area of the planning 
authority Mr K.C Rajappa, the learned counsel 
forthe petitioner contends that unlessa final plan 
1s published in the Gazette, the authorities cannot 
reject an application for construction of a build- 
ing I am not able to accept the contention of 
Mr K C.Rajappa, the learned counsel appearing 
for the petitioners that this Courtshould read that 
the aforesaid provision will apply only when the 
final notification is made under Sec 30 of the Act, 
1971 and not when a draft notification is published 
uhder Sec 26 of the Act, 1971 I am not able to 
construe as the learned counsel for the petitioner 
wants me to construe the aforesaid provision of 
the Act, 1971 Sec 48 of the Act, 1971 clearly shows 
the intention of the Legislature that even when 
publication under Sec 26 of the Act, 1971 are 
made, restrictions on buildings and lands in the 
area of the planning authority comes in So, in my 
view, once a draft plan 1s approved.and published 
under Sec 26 of the Act, 1971, Chapter VI of the 
Act, 1971 comes into operation and any construc- 
ton made contra will be contravention of that 
section In my view, it ıs not possible 
8. With regard to the contentions raised on the 
principles of natural justice, I am not able to 
accept the arguments of Mr K C Rajappa, the 
learned counsel for the petitioners It 1s nobody’s 
case the final publication under Sec 30 of the Act, 
1971 has been published Only where it ıs pub- 
lished, the objection will be considered What the 
learned counsel for the petitioners contends 
before me is only based on the draft publication 
which is made under Sec 26 of the Act 1971 As 
such, I am not able to accept the argument of the 
learned tounsel for the petitioners and in my view, 
there is no merit In that argument It 1s nobody's 
case that final publication has been made The 
decision referred to by the learned counsel for the 
petitioners in Union of India v Dev Raj Gupta, 
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AIR 1991 S.C 93, will notapplyto the facts ofthe 
cases on hand. In that case, under Sec 7 of the 
Delhi Development Act, master plan has been 
prepared All that has been held in that case1f that 
the change of user of land cannot be effected 
unilaterally. That is not the case here Here, 1t 15a 
question of grantıng permission under the provi- 
sions ofthe Town and Country Planning Act, 1971 
as ıt stands to-day 

9. However, I am of the view, that one another 
question has to be considered on the facts of the 
case on hand, that 15, whether the reasons given by 
the respondent are right for refusing the grant of 
licence. On a careful reading of the 1mpugned 
order before me, I am of the view that the reasons 
given ın the impugned order cannot be sustained 
in view of the decision of the Division Bench of 
this Court which 1s reported-in The Executive 
Office v Dr Ramasubıamanı Raya, (1990)2 L W. 


"608, which affirmed the judgment of S Ramalıngam, 


J which is reported in Di Ramasubiamani Raja v 

The Executive Officer, (1990)2 L W 607 Tam of 
the view that the rejection order to grant permis- 
sion in these cases also 1s arbitrary and such they 
deserve to be quashed and they are set aside. As 
such W P Nos 4887 and 4889 of 1991 will stand 


' allowed, setting aside the 1mpugned order therein 


But I am not inclined to allow the W P Nos 4888 
and 4890 of 1991 Iam of the view that no manda- 
mus will lie against the statutory provisions 
extracted above It 1s open to the authorities to 
re-consider the applications of the petitioners in 
so far these W P Nos 4888 and 4890 of 1991 are 
concerned afresh and pass orders on or before 
30111991 on merits The W P Nos 4888 and 
4890 of 1991 shall stand dismissed However, there 
will be no order as to costs ın the writ petitions 

VK Petition dismissed 


I] Raju Pillai v. Paramasivam (Srinivasan, J ) 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present:- Srınıvasan, J. 


S.A.No.1187 of 1986 26th February, 1991. 
S.Raju Pillaiand another - Appellants | 
v 

Paramasivam ... Respondent. 


(A) Civil Procedure Code (V of 1908), Sec.100 - 
Second appeal - Interference with questions of 
fact - Practice. 

. The questions which arise for consideration ın this 
case are questions of fact. The lower appellate 
court is the final court of fact and even if there 
is any grievous error committed by the lower 
appellate court it is not open to the High Court 
in second appeal to interfere with the finding of 
fact arrived at by the lower appellate court 

[Para 9] 
In this case, ithas been found as a fact that the 
plaintiff was ready and willing to perform his part 
of the contract and thereis no reason why the High 
Court 1n second appeal should not accept that 
finding [Para 14] 
(B) Specific Relief Act (XLVII of 1963), Sec 20 - 
Suit for specific performance of sale - Execution 
of agreement - Burden of proof - Contract relaung 
to ımmovable property - Tıme if essence of 
contract. 
No doubt the burden was on the plaintiff to 
prove the execution of the document. But the 
question of burden loses its importance after 
both the parties have chosen to adduce evidence 
before the court. In this case the entire evidence 
was before the court and the court was certainly 
entitled to come toa conclusion on facts after con- 
sidering the entire evidence The lower appellate 
court had done only the same [Para 11] 
It ıs well-settled that ın a contract relating to 
immovable property, time 1s not the essence ofthe 
contract. [Para 14] 
Cases referred to: 

Ramachandra Ayyar v. Ramalinga Chettiar, A I R. 
1963 S.C. 302; Pudı Lazarus v. RevJohnson 
Edward, A.F R. 1976 S C. 243. 

R.Parthiban, for Appellants. 

E.Padmanabhan, for Respondent. 

The Court delivered the following 
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JUDGMENT- The defendants are the appellants 
in this appeal. 

2. The suit is one for specific performance of an 
agreement dated 7.5.1979 According to the plaıi- 
tiffs, the first defendant is entitled to 3 1/2 cents of 
the suit property and the second defendant is 
entitled to 2 1/2 cents and they jointly executed an 
agreement on 7.5.1979 marked as Ex.A-1. The 
consideration agreed 1s Rs 11,700, out of which a 
sum of Rs 1,200 was received by the defendants 
by way of advance As per the agreement, the 
plaintiff was to take over the debt due under a 
loan agreement executed by the defendants in 
favour of the plaintiffs mother by name Maha- 
mayee Ammal. A sum of Rs.2,500 was adjusted 
towards that and the balance was to be paid by the 
plaintiffat the time of registration of thesale deed 
before the Sub Registrar According to the plain- 
tuff, he was always readyand willing to perform his 
part of the contract, but the defendants were not 
inclined to execute the sale deed A notice was 
issued by the plaintiff on 4 7.1979 to the defen- 
dants The notice was accepted by the second 
defendant while the notice sent to the first defen- 
dant returned unserved The second defendant 
sent a reply on 12 7.1979 under Ex A-7. The-sec- 
ond defendant stated that her husband mıght 
have got her thumb impression on the document 
without informing her ofthe contents ofthe same 

It was also stated that she was not having good 
relationship with her husband. Thus the second 
defendant denied that agreement 

3. The defendants filed R.C O P No 843 of 1980 
on the file of the District Munsif, Madurai Town 
for eviction under Sec 10(2)(1) of the Tamil Nadu 
Buildings (Lease and Rent Control) Act against 
the plaintiffs mother on the ground of wilful 
default in payment ofrent The petition 1s marked 
as Ex A-8 The counter filed by the plaintiff's 
mother on the said petition is marked Ex B-1 

4. The present suit was filed on 6 8 1982 for spe- 
cific performance 

5. Thesuit was contested by the defendants on the 
grounds that the agreement was not executed by 
the second defendant Therefore, 1t was not valid 

Secondly it was urged that the plaintiff was 
never ready and willing to perform his pârt of the 
contract and he was not entitled to enforce the 
same specifically The third contention was that 
therewas an oral cancellation of the agreement by 
the defendants. Fourthly, it was urged that the 


468 


plaintiff had not performed his part of the con- 
tract of discharging the debt due to his mother. 
6. The trial court upheld the contentions put 
forward by the defendants and dismissed the'suit, 
and on appeal, the lower appellate court has 
reversed the judgment and decree of the trial 
court. The lower appellate court has found that 
the agreement was true and executed by both the 
defendants. It was also found that the plaintıff was 
ready and willing to perform his part of the con- 
tract and there was no abandonment of the claim 
by the plaintiff at any time. It was held that there 
was no oral cancellation, as pleaded by the defen- 
dants. Consequently, a decree was passed by the 
lower appellate court in favour of the plaintiff 
Aggrieved by the same, the defendants have pre- 
ferred-this second appeal. : 

7. Learned counsel for the appellants reiterated 
the contentions put forward by the defendants ın 
the court below. 

8. Learned counsel invited my attention to the 
discrepancies in the evidence of P-W.1 and P W 2 
and contended that the burden being heavily on 
the plaintiff, he should have proved that there was 
an agreement executed by both the defendants 
According to him, the evidence on record would 
not make out the execution of ExA-1 by the 
second defendant and therefore it is not enforce- 
able. It is also argued by learned counsel that 
unless and until the plaintiffdischarges the loan of 
his mothef, he is not entitled to maintain the suit 
for specific performance. Lastly, it is contended 
that the case of oral cancellation ought to have 
been accepted by the lower appellate court 

9. The question which arise for consideration 1n 
this appealare questions of fact. The lower appel- 
late court is the final court of fact and even ifthere 
is any grievous error committed by the lower 
appellate court, is not open to this Court to inter- 
fere with the finding of fact arrived at by the lower 
appellate court (Vide: Ramachandra Ayyar v 
Ramalinga Chettiar, A.I.R. 1963 S.C. 302). 

10. No doubt there is a discrepancy between the 
evidence given by the plaintiff as P.W.1 and the 
attestor Lakshmana Pillai as P-W.2. But the lower 
appellate court has rightly placed reliance on certain 
circumstances which go to support its conclusion 
that the agreement was executed by both the 
defendants and the second defendant's case was 
wholly unbelievable. As referred to already, in the 
notice issued by the second defendant in reply to 
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the plaintiff's notice, her case was not that she did 
not affix her thumb impression to Ex.A-1 On the 
other hand, her case was that her husband 
might have obtained her thumb impression 1n 
thedocument Thus, she was not prepared to deny 
her thumb impression at the stage of notice But 
when she gave evidence as D W 2, she categori- 
cally denied the thumb impression found in the 
document In the evidence, she stated that she was 
not living with her husband for over seven or eight 
years But that version is obviously, false She had 
received the notice Ex A-4 ın the very same house 
1n which the first defendant was admittedly living 
In Ex A-8, which 1s the petition filed by the defen- 
dants together under the Tamil Nadu Buildings 
(Lease and Rent Control) Act for eviction of the 
plaintiffs mother, the same address 1s given for 
both the husband and wife Even at the time of the 
suit, they conunued to be living there in the same 
place. There is no explanation for this on the part 
of the second defendant It1s clear from a reading 
of the evidence of D W 1, and D.W 2 that neither 
of them is inclined to speak the truth. The first 
defendant, as D.W 1 stated that the petition for 
eviction against ın plainuffs mother was filed 
only by himself and hus wife was not a party thereto 
But when he was confronted with Ex A-8, he 
deposed that the contents of Ex A-8 were wrong 
He goes to the extent of denying the correctness of 
the records already filed ın court However, the 
first defendant admitted the thumb impression 
found ın Ex A22, which was a loan agreement 
between the defendants and the plainuff's mother 
The version of the second defendant that her 
husband might have obtained her thumb impres- 
sion without informing her of the contents 1s on 
the face ofit unbelievable If really there was some 
dispute between the husband and wife as pro- 
Jected at present, she would not have affixed her 
thumb impression to any document brought to 
her by her husband without knowing the 
contents thereof If on the other hand, there 1s 
no dispute between the husband and wife, 
there ıs nothing’ to disbelieve the case put 
forward by the plaintiff that the husband got 
the thumb impression of the wife and represented 
it to be so P W2 has stated clearly that the 
husband took the document inside the house 
and got the thumb impression of the wife There 
IS no reason to reject the same At any rate, 
sitting in second appeal, I do not find any error in 
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the judgment of the first appellate court in accept- 
ing the case of the plaintiff and rejecting that of the 
defendants. The fact that there are certain 
discrepancies between the evidence of P Ws.1 and 
2 would not prevent the court of fact from arriving 


at a finding on the basis of the entire evidence on 


record 

11. No doubt the burden was on the plaintiff to 
prove execution, of the document But the ques- 
tion of burden loses its importance after both the 
parties have chosen to adduce evidence before the 
court. In this case, theentireevidence is before the 
court and the court is certainly entitled to come to 
a conclusion on facts after considering the entire 
evidence. Thelower appellate court has done only 
the same 

12. Learned counsel for the appellants placed 
reliance on the judgment of a Division Bench of 
the Andhra Pradesh High Court in Pudi Lazarus v 

Rev Johnson Edward, A I.R. 1976 A P. 243 Inthat 
case, as per the agreement, the plaintiff was to pay 
to the first defendant, a sum of Rs.7,000 for the 
discharge of a particular debt and Rs.10,000 within 
to 10 days from the date of the agreement. Admit- 
tedly theamount was not paid. Before the court, it 
was contended by the plaintiff that the defendant 
did not give a list of creditors and therefore he was 
notina position to pay the amounts. That conten- 
tion was rightly rejected by the Bench holding that 
the agreement was to pay to the defendantand not 
to the creditors directly. After taking note of the 
fact that therewas no agreement by the plaintiff to 
pay to the creditors directly and rejecting his 
contention, the bench went on to observe, that 
even 1f the plaintiff had to pay to the creditors 
directly, he ought to have discharged the debts 
before seeking specific performance of the Agree- 
ment That part of the judgment is really obuer It 
1s wholly unnecessary for me to see whether the 
principle stated therein is correct or not But, on 
the facts of the present case, it is clear that there 
was no agreement between the parties that the 
plaintiff should discharge the debts due to 
his mother Mahamayee Ammal before he 
could insist upon a sale deed being executed by 
the defendants The terms used in the agreement 
as "euiibrmesrio* That only means that 
the plaintiff had taken over the debt, which was 
due to his mother Mahamayee Ammal and from 
the date of the agreement, the defendants would 
not be responsible for the payment of the debt. 
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Theagreementis not to theeffect that the plaintiff 
should discharge the debt before he could ask for 
the sale deed. Hence the judgment of the Andhra 
Pradesh High Court hasno bearing on the present 
case. : 

13. The case of oral cancellation is absolutely 
without any support from the evidence The lower 
appellate court has rightly rejected the same. 

14. As regards the readiness and willingness of the 
plaintiff, the lower appellate court has found on 
the facts that the plaintiff was ready and willing to 
perform his part In fact, he issued the notice to the 
defendant even in July, 1979, within two months 
from the date of the agreement. It is only the 
defendants, who prolonged under the provisions 
of the Tamil Nadu Buildings (Lease and Rent 
Control) Act The explanation given by the plain- 
tiff that he waited for the disposal of the Refit 
Control matter before approaching the court for 
specific performance has been accepted by the 
lower appellate court It 1s well-settled that in a 
contract relating to immovable property, time 1s 
not the essence of the contract. In this case, it has 
been found asa fact that the plaintiffwas ready and 
willing to perform his part of the contract and 
there is no reason why I should not accept that 
finding 

15. I do not find any infirmity ın the discussions 
and the findings rendered in the judgment of the 
lower appellate court In the circumstances, 
there is no merit in the Second Appeal and it is 
hereby dismissed But, there will be no order as to 
costs 


VK ---- Appeal dismissed. 


‘S 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present:- Namar Sundaram and Thanıkkachalam, 
JJ 


W A.Nos 631 and 632 of 1988 29th October, 1991 


M.D.Govindarajan and others. Appellant 
v. 
State of Tamil Nadu represented by its Commis- 
sioner and another . Respondents 
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Land Acquisition act (I of 1894), Sec 11(1) - Fist 
proviso (introduced by Act LXVIII of 1984), - Award 
under provisos - Approval of State Government - Or 
of such officer as the appropriate Government may 
authorise necessary - Award passed without such 
approval - Unsustainable - Acquisition roceedungs 
cannot be proceeded with 
Under the first proviso to Sec 11(1), no award 
Shall be made under sub-sec(1) of Secli, 
without the previous approval of the appropriate 
Government or of such officer as the appropriate 
Government may authorıse ın this behalf 
Under the second proviso, 1t shall be competent 
for the appropriate Government to direct that the 
Collector may make such award without such 
approval 1n such class of cases as the appropriate 
Government may specify In the present case, the 
appropriate Government 1s the State Govern- 
ment One of the objects and reasons for 
introduction of the amendments appears to be 
that pendency of acquisition proceedings for long 
periods, often causing hardship to the affected 
parues and rendering unrealıstıc the scale of 
compensation offered to them, should be 
avoided and as a measure for fresh assessment, 
the Collector is required before making the 
award, to obtain the previous approval of the 
appropriate Government or any officer of that 
Government authorised in this behalf The court 
does not think that the obtaining of the previous 
approval can be skipped over and as per the 
express language of the-first proviso introduced, a 
breach of the requirement of obtaining previous 
approval will vitiate the passing of the award By 
the infirmities suffered in the passing of the award 
in the proceedings under the Act prosecuted against 
the petitioners and taking note of which ınfırmı- 
ties the awards will have to be struck down, the 
proceedings under the Act could not be prose- 
cuted at all against the petitioners on the basis of 
the notification under Sec 4(1) and the conse- 
quent declaration under Sec 6 of the Act, so as to 
pass anyfresh awards, because the amendments to 
Sec 6 ofand introduction of Sec 11-A into the Act 
by Act 68 of 1984 will come ınto play . 
[Paras 3 and 4] 
Appeals under Clause 15 of the Letters Patent 
against the Order of Mohan, J , dated 15.4 1988 
and made ın the exercise of the Special Original 
Jurisdiction of the High Court in W P Nos 8507 
and 8508 of 1987 respecuvely presented under 
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Art 226 of the Constitution of India to issue writs 
of certioran calling for the records of the respon- 
dents in both the petitions pertaining to the issue 
of notification under Sec 4(1) of the Land Acqui- 
sition Act 1n K.6/2143/69, dated 31 10 1973 of the 
second respondent in both the petitions, in pursu- 
ance of the Notification of the first respondent in 
both the petitions, published at page 5 supple- 
ment II Sec.1 of the Tamil Nadu Government 
Gazette dated 5 9 1973, pertaining to the (1) prop- 
erty in R S No.44/159 part newly sub-divided as 
R.S No 44/340 (in W.P No 8507 of 1987) (2) prop- 
erty in R.S No 44/157 part newly sub-divided as 
RS No 44/339 (in W.P.No.8508 of 1987) respec- 
tively’ of Nungambakkam village of Egmore- 
Nungambakkam Taluk, Madras and quash the 
same 

M Raghavan, Senior Counsel, for G.Natarajan, 
for Appellants 

P Rajamanickam, 
Respondents 
The Judgment of the Court was delivered by 
Naınar Sundaram, J. - In these two writ appeals, 
the petitioners ın W P Nos 8507 and 8508 of 1987 
are the appellants. The respondents in the writ 
petitions are the respondents in these two writ 
appeals For thesake of convenience, weare refer- 
ring to the parties as per their array in the writ 
petitions The petitioners are aggrieved over the 
acquisition proceedings prosecuted under the Land 
Acquisition Act 1 of 1894, hereinafter referred to 
as ‘the Act’ The proceedings under the Act have 
come to the stage of passing of awards. However, 
the petitioners wanted to quash the very notifica- 
tion under Sec 4(1) of the Act The learned single 
Judge did not countenance the case of the peti- 
toners and dismissed the writ petitions subject to 
a direction that in respect of the petitioner 1n 
W P No 8507 of 1987 the reference under Sec 31 
of the Act shall be withdrawn, because the peti- 
tioner therein alone 1s'entitled to, the compensa- 
tion amount These two writ appeals are directed 
against the common order of the learned single 
Judge 

2. Before us, Mr M ‘Raghavan, learned Senior 
Counsel appearing for the petitioners, would put 
in the forefront two points, coveting interference 
at our hands. The first point taken 1s that for the 
making of the awards which events happened ın 
September, 1986 after the introduction of the first 
proviso to Sec 11(1) of the Act by Act 68 of 1984, 


` 


Government Advocate, for 
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there had been no previous approval of the 
Government or of such officer as the appropriate 
Government may authorise in this behalf and 
hencetheawards passed mustbestruck down The 
second point taken is that the awards were passed 
not ın the presence. of the petitioners and no 
notice thereof was given to the petitioners imme- 
diately thereafter and notices were given only in 
July, 1987, and this feature practically made the 
acquisition proceedings culmınatıng in the awards 
giving compensation illusory and abrogated the 
rights of the petitioners to receive the compensa- 
tion amount at the earliest point of time. 
3. We find that in the âffidavıts filed ın support of 
the writ petitions, the first point has been taken 
The averments 1n both the affidavits are to the 
same effect and ıt is sufficient, 1f we extract the 
relevant portions of the affidavit ın W.P No 8507 
of 1987, as follows 
“Under the amended provision of Sec 11, no 
award shall be made by the Collector under the 
sub-section without the previous approval of 
the appropriate Government. The petitioner 
submits that from the facts above stated, it 1s 
clear that the Land Acquisition Officer has not 
obtained the previous approval of the appro- 
priate Government for passing the Award and 
as thete 1s no valid award " 
We must note that this point 15 built on the provi- 
sion$ of the Act 1tself. Sec 11(1) speaks about the 
making of the award. Two provisos were intro- 
duced to Sec.11(1) of the Act 68 of 1984, and they 
run as follows: . 
*, provided that no award shall be made by the 
Collector under this sub-section without the 
previous approval of the appropriate Govern- 
ment or of such officer as the appropriate 
Government may authorise in this behalf; 
Provided further that 1t shall be competent for 
the appropriate Government to direct that the 
Collector may make such award without such 
approval 1n such class of cases as the appropriate 
Government may specify 1n this behalf." 
Under the first proviso, no award shall be made 
under sub-sec (1) of Sec 11, without the previous 
approval of the appropriate Government or of 
such officer as the appropriate Government may 
authorise.ın this behalf Under the Second pro- 
viso, it shall be competent for the appropriate 
Government to direct that the Collector may make 
such award without such approval in such-class of 
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casesas theappropriate Government may specify 
Inthe present cases, the appropriate Government 
ıs the State Government One of the objects and 
reasons for introduction of the amendments 
appears to be that pendency of acquisition pro- 
ceedings for long periods, often causing hardship 
to the affected parties and rendering unrealistic 
thescale of compensation offered to them, should 
be avoided and as a measure for fresh assessment, 
the Collector is required before making the award, 
toobtain the previous approval of theappropriate 
Government or any officer of that Government 
authorised in this behalf We do not think that the 
obtaining ofthe previous approval can be skipped 
over and as per the express language of the first 
proviso 1ntroduced, a breach of the requirement 
of obtaining previous approval will vitiate the 
passingoftheaward The respondents did not care 
to file any counter affidavit rebutting the conten- 
tion taken by the petitioner on this basis Even 
before us, in these two writ appeals the learned 
Government Advocate appearing for the respon- 
dents ıs not ın a position to make any say counter 
to what has been averred as per the extract made 
above and further produce the records ın substan- 
tiation ofany stand that the previous approval was 
obtained or was dispensed with. This obliges us to 
countenance this point By our sustaining the first 
point, we are obliged to strike down the awards 
passed in the acquisition proceedings against the 
petitioners 

4. However, MrM Raghavan, learned Senior 
Counsel, appearing for the petitioners, would go 
further and submit that by the infirmities suffered 
in the passing of the awards in the proceedings 
under the Act prosecuted against the petitioners 
and taking note of which infirmities the awards 
will have to bestruck down, the proceedings under 
the Act could not be prosecuted at all against the 
petitioners on the basis of the notification under 
Sec 4(1) and the consequent declaration under 
Sec 6 of the Act, so as to pass any fresh awards, 
because the amendments to Sec 6ofand introduc- 
tion of Sec 11-A nto the Act by Act 68 of 1984 will 
come in.the way When we look into these provi- 
sions and understand their implications, we are 
convinced that what the learned Senior Counsel 
for the petitioners says 1s tenable 

5. MrM Raghavan, learned Senior Counsel 
appearing for the petitioners, though raised the 
second point at the initial stage of his submission, 


, 
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finding that the first point has been found in 
favour of the petitioners by us, as per our discus- 
sion Supra, says that he is not pursuing the 
second point and the said question may be left 
open. Thus, we are not obliged to deal with the 
second point. 

6-Our sustaining the first point obliges ustostrike 
down the very notification under Sec.4(1) of the 
Act as prayed for 1n the writ petitions. Thus, we 
allow these two writ appeals; set aside the com- 
mon order of the learned single Judge in 
W.P.Nos.8507 and 8508 of 1987 and those two writ 
petitions will stand allowed as prayed for We 
make no order as to costs. 


B.S. Appeals allowed. 


IN THE HIGH COURT OF JUDICATURE 
ATMADRAS. 


Present:- Thanikkachalam, J. 


C.R.P.No.12320f1988 24th September, 1991 
SP.S.S.Medical Hall, a partnership business 
represented by one of its Partners 
SP.S.S.Shanmugam Chettiar Petitioner 


v , 
S.Ibrahim & Co. aregd. partnership, rep. byone of 
its Partners S.LMustafa Kamal — ...Respondent 


(A) Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960as. amended by Act XXIII of 
1973), Sec.10(3)(a) (ux) - Landlord a partnership 
firm - Doing business in glassware and enamel 
articles - Tenant also a partnership firm conducting 
a medical shop in the petition premises - Petition 
premises situate just behind the business premises of 
the landlord - Landlord having us godown in a 
rented premises to store its goods - Owner of the 
premises obtained order of eviction against the land- 
lord- Landlord surrendered the premises - Other two 
godowns are far away from the place of business - 
Landlord desiring to locate us godown very near that 
business premises - Landlord filing a petition for 
eviction - Dismissal of that petition - Appeal to the 
appellate authority - Order of the Rent Controller set 
aside - Eviction ordered - Revision by the tenant to 
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the High Court - Eviction order of the appellate 
authority set aside - Revision allowed. 
(B) Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960 as amended by Act XXIII of 
1973), Sec.10(3) (a) (ui) - Storing the commodities 
in a godown - Selling the same in business premises 
- Whether amounts to different kinds of business. 
Held- No doubt ıt ıs not for the tenant to 
suggest as to which of the portion would be suited 
for the business of the landlord. But the point in 
order under the given circumstances whether the 
requirement of the landlord of the petition prem- ` 
ises under Sec.19(3)(a) (iii) of the Act is bona fide 
when the other portions in the same premises 
are available to the landlord, which are also suit- 
able for the landlord's godown purposes. A close 
scrutiny of the facts arising ın this case would go to 
show that the requirement of the landlord of the 
petition premises under Sec.10(3)(a)(iii) of the 
Act appears to be not genuine Evenif the posses- 
sion of the petition premises 1s not given that 
would not cause great hardship to the landlord. 
Therefore, even looking at this angle also the 
request of the landlord 1s not bona fide. ` 

x [Paras 11 and 12] 
The point ıs whether carrying on business in a 
particular commodity and storing the same com- 
modity in a godown are two different kinds of 
business, as contended by the learned counsel for 
thelandlord This contention cannot be accepted 
becausestoring the commodities ın a godown and 
sellingthesamei1n the business premises ofits own 
are different components of the same business 
and they are not two different kinds of business. 
‘Even assuming that the landlord 1s using the rented 
godown for one purpose and using the premises of 
its own for different purpose viz , for selling the 
goods, on this basis also eviction of the petition 
premises cannot be asked for under Sec. 10(3)(a)(uu) 
of the Act, since eviction on this basis 1s not 
envisaged under the abovesaid provision of the 
Act. According to the facts arising 1n the present 
case, the landlord is not carrying on two different 
business in two different commodities as 1n the 
present case. [Paras 13 and 14] 
Therefore, in the present case, the landlord can- 
not ask for eviction of the petition premises for 
using the same as its godown under Sec.10(3)(a) (iu) 
of the Act, since the landlord 1s carrying on its 
business in a premises ofits own in the same town, 
where there is sufficient place available for the 
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landlord to utilise the same as its godown. A plain 
reading of the order passed by the Rent Control 
Appellate Authority would go to show that it 
failed to appreciate the facts arising in this case in 
proper perspective [Para 15]. 
Accordingly, theorder passed by the Rent Control 
Appellate Authority is set aside and that of the 
Rent Controller restored [Para 16] 
Cases referred to: 

Mis Glamour Saree Museum v. The Tamil Nadu 
Handloom Weavers Co-operative Society, (1969)2 
M.L J. 493; L.Easwaran Chetnar v. K Subbarayan, 
A LR. 1971 Mad. 163; Smt.Udhya Bai v. Shankar- 
alal, ALR. 1968 AP 184 Hameedia Hardware 
Stores v B Mohan Lal Sowcar, ALR. 1988 S C. 
1060, Culamah | v. Howrah Casting Company, 
Madras, (1978)] M L J. 218; Ramaknga Moopanar 
v V.S.Narayana lyer, (1951)1 M LJ. (N.R.C.) 7. 
M.R.Narayanaswamy, Senior Counsel, for 
M.R.Raghavan, for Petitioner. 

KT Palpandıan, Senior Counsel, for R.Rağhinaduraı, 
for Respondent. " 

The Court made the following 

ORDER-- This revision is directed against the 
order passed in R.C.A.No.242 of 1986, which in 
turn arose out of the order passed in R.C.O P.No 472 
of 1981. The tenant ıs the petitioner herein. The 
petiton for eviction was filed under Sec.10(3)(a)(ui) 
of the Tamil Nadu Buildings (Lease and Rent 
Control) Act, X VITI of 1960, (hereinafter referred 
to as the ‘Act’). In the petition for eviction it 1s 
stated asunder: The petition premises 1s situate at 
No.11-12, East Chitrai Street, Madura: The 
tenant is a partnership firm represented by one of 
its partners SP.P S.Shanmugham Chettiar. The 
tenant1s conducting a medical shop in the petition 
premises, on a monthly rent of Rs.825. The owner 
of the petition premises is also a partnership firm 
represented by one of its partners. The landlord is 
carrymg on business 1n glass and enamel wares and 
as general merchants 1n 90-92, East Avanimoola 
Street, Madurai The petition premises is situate 
Just behind the premises at door Nos 90to 92, East 
Avanımoola Street The landlord is having its 
godowns in a rented premises at No.8, Mela 
Nappalaya Street, Madurai and in two other rented 
premises at Lakshminarayanapuram Agraharam, 
Madurai to store its goods. The owner of the 
premises at door No.8, Mela Nappalaya Street, 
Madurai filed eviction proceedings against 
the landlord, herein and obtained an order of 
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eviction. Therefore, the landlord herein was com- 
pelled to surrender possession of premises at No.8, 
Mela Nappalaya Street, Madurai toits owner. The 
other two godowns which are rented premises at 
Lakshminarayanapuram Agraharam, Madurai are 
far away from the place of business conducted by 
the landlord. The landlord desires to locate its 
godown very near to its business place so as to 
prevent breakage of glasswares in transit from the 
godown to the shop premises. Further according 
to the landlord, if the godown is near to the Shop 
premises 1t will be easy for it to handle the goods 
by minimising the damages. With this bona fide 
desire in view, the landlord herein issued a notice 
to the petitioner herein on 7.4.1981 calling upon 
the tenant to quit and deliver vacant possession. 
The tenant sent a reply dated 11.4 1981 setung 
forth its defence 

2. In the counter filed by the tenant, ıt is stated as 
under:- The tenant is in occupation of the petition 
premises for the past many years Originally, the 
rent was Rs 450 and the same was increased peri- 
odically and at present the rent is Rs.825 p.m Tt 1s 
true that the owner of the premises at No.8, Mela 
Nappalaya Street, obtained an order of eviction 
against the landlord herein. The landlord herein 1s 
also in occupation of the other two rented prem- 
ıses ın Lakshminarayanapuram Agraharam. This 
would go to show thatoriginally the landlord does 
not want to utilise the petition premises as godown 
and therefore 1t took on rent the premises at 
Lakshminarayanapuram Agraharam for storing 
their goods. Hence, from the beginning the 
respondent does not want to utilise the petition 
premises as godown, since it 1s built for the pur- 
pose of running a shop. The petition premises 1s 
not fit for using the same as godown, only to cause 
hardship to the petitioner herem and to enhance 
the rent, the landlord filed the present eviction 
petition. Therefore, 1t was submitted that there is 
no bona fide on the part of the landlord ın requir- 
ing the petition premises under Sec.10(3)(a)(iii) 
ofthe Act One Kadhar Ibrahim was examined as 
P.W 1 and one Swaminathan was examined as 
R.W.1 Thelandlord filed 4 documents. No docu- 
ment was filed on behalf of the tenant Consider- 
ing the facts arising in this case, the rent controller 
came to the conclusion that there is no bona fide 
on the part of the landlord in requiring the peti- 
tion premises under Sec.10(3)(a)(iii) of the Act. 
Accordingly, the eviction petition was dismissed 
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Onappeal,the Rent Control Appellate Authority 
came to the conclusion that there 1s bona fide on 
the part of the landlord in requiring the petition 
premises under Sec.10(3)(a)(iii) of the Act and 
accordingly the appellate authority reversed the 
order passed by the Rent Controller, allowed the 
appeal and ordered eviction. It is against this 
order, the present revision has been preferred by 
the tenant. 

3. The learned Senior Counsel Mr.M.R. Naraya- 
naswamy, appearing for the tenant/petitioner herein 
submitted as under-- The rent control appellate 
authority was not correct in reversing the well 
reasonedorder ofthe rent controller. Admittedly, 
the landlord is carrying on its business in 1ts own 
premises at Nos.90-91, East Avanimoola street, 
Madurai and hence the respondent herein, (the 
landlord) cannot claim any other non-residential 
building of its own by invoking Sec 10(3)(a)(ii1) of 
the Act In order to obtain the remedy under 
Sec 10(3)(a) (iit) of the Act, the landlord should 
satisfy the court that he is carrying on business in 
a non-residential building in the city, town or 
village concerned, which is not of his own. Unfor- 
tunately, this aspect has been completely lostsight 
of by the authorities below, which decided the 
issue arising ın this case. Even if this objection is 
not specifically raised by the tenant in the counter 
statement, since this matter goes to the root of the 
jurisdiction of the authority concerned it can be 
raised at any stage. It is settled law that 
Sec 10(3)(a)(ıi1) of the Act can come to the assis- 
tance of the landlord only if he is not occupying 
any other non-residential building of his own in 
the city, town or village The fact that the landlord 
was compelled to surrender the possession of 
another rented premises being used as godown, by 
itself would not entitled the landlord to ask for 
eviction of the petitioner herein. Even in the 
pleadings, the petition premises is required only 
for carrying on glassware business, which is 
already being carried on in its own premises. 
Therefore, the authority below should have seen 
that without going into the merits of the claim, the 
petition is liable to be dismissed even at the thresh- 
old. The question of bona fide and the exact need 
arealways interrelated. Apart from other things, it 
ıs incumbent on the part of the landlord to estab- 
lish his bona fide in requiring the petition prem- 
ises under Sec 10(3)(a)(iii) of the Act. Premises 
Nos.90 to 92, Avanimoola Street, is a two storeyed 
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building. The landlord 1s carrying on its business 
in the ground floor. The second floor is aiso in the 
possession of the landlord. In the first floor one 
portion was occupied by an auditor. Recently, he 


. vacated the portion under his occupation 


Another portion in the first floor was under the 
occupation of Ramanathapuram Chamber of 
Commerce The Chamber of Commerce constructed 
abuilding of their own and therefore they are also 
moving out of the first floor Therefore, now the 
entire first and second floor ın the premises at 
Nos 90 to 92, Avanimoola street are available to 
the landlord If the landlord really needs any 
accommodation for storing their goods in a nearby 
place it can utilise the first and second floor. But 
the landlord does not want to do the same The 
portions under the occupation of the auditor and 
the Chamber of Commerce are similar in extent 
like the portion under the occupation of the ten- 
ant herein Hence rt cannot be said that the por- 
tions under the occupation of the auditor and the 
Chamber of Commerce are not sufficient and 
suitable for godown purposes The landlord 
demanded higher rent and when the tenant 
refused to pay the same, the landlord came for- 
ward with this eviction petition. Therefore, there 
is no bona fide on the part of the landlord in 
requiring the petition premises under 
Sec 10(3)(a)(11) of the Act Accordingly it was 
pleaded that the order passed by the appellate 
authority 1s liable to be set aside 

4. On the other hand, the learned Senior Counsel 
Mr Palpandian appearing for the respondent/ 
landlord submitted as under - The requirementof - 
the petition premises by the landlord under 
Sec 10(3)(a)(11) of the Act ıs bona fide Admit- 
tedly, the landlord was evicted from one of its 
godowns at Mela NappalayaStreet. Theother two 
godowns are also rented premises, and they are far 
away from the business premises of the landlord 
and hence there 1s nothing improper on the part of 
the landlord to have a desire to locate 1ts godown 
ın the petition premises, which 1s admittedly 
situate immediately behind the premises at Nos.90 
to92, Avanimoola Street The landlord is carrying 
on business in glasswares and hence it is necessary 
that the godown should be situate very close to its 
business premises. As otherwise; the landlord would 
incur heavy losses ın the transit of goods, which 
are to be handled with care Itis not correct tostate 
that the petition premises 1s unfit for godown 
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purposes. In fact, the tenant 1s using a portion of 
the petition premises for godown purposes. The 
landlord is requiring the petition premises for 
different purpose vız., for godown. Therefore, the 
fact that the landlord 1s having another premises 
of 1ts own 1n which it is carrying on its business 
cannot be said to be an 1mpediment 1n obtaining 
possession under Sec 10(3)(a)(u1) ofthe Act The 
first floor 1n premises Nos 90 to 92 is not fit for 
godown purposes It 1s notcorrect to state thatthe 
landlord demanded higher rent. It was therefore 
pleaded that the appellate authority was correct in 
ordering eviction under Sec 10(3)(a) (iit) of the 
Act. 

5. I have heard the rival submissions 

6. The petition for eviction was filed under 
Sec.10(3)(a)(ui1) ofthe Act The petition premises 
ıs situate at door Nos.11 and 12, East Chitrai 
Street, Madurai The tenant is a partnership firm 
and it is conducting a medical shop in the petition 
premises known as SP.SS Medical Hall. The 
owner of the premises 1s also a partnership firm. 
The landlord is carrying on its business at Nos 90 
to 92, East Avanimoola Street, Madurai. The 
petition premises 1s situate immediately behind 
the premises at Nos 90 to 92, East Avanimoola 
Street. The landlord 1s carrying on business in 
Glass and Enamel wares business The landlord 1s 
carrying on its business both in wholesale and 
retail in the abovesaid premises At the time when 
the petition for eviction was filed, the landlord was 
having one of its godown for storing 1ts goods at 
Melanapalayam Street. In the rent control pro- 
ceedings, the landlord herein was directed to hand 
over the possession of the said premises. The 
landlord 1s also having 1ts godown at two other 
places 1n Lakshminarayanapuram Agraharam The 
respondent firm's manager was examined as P W.1 

According to him, possession of the godown at 
Melanapalayamstreet was already handed over to 
the owner of the premises. According to him, the 
goods stored at Melanapalayam street godown 
were brought back and stored ın the premises at 
Avanimoola Street. Therefore there 1s shortage of 
place for business purposes The other two godowns 
at Lakshminarayanapuram are far away from the 
premises at Nos.90 to 92, East Avanimoola Street 

According to the landlord since the petition prem- 
ises 1s Very near to the place in which the landlord 
IS Carrying on its business, if the possession of the 
same ıs handed over to it, ıt would be of great 
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advantage to itin carrying onits business. Accord- 
ingto the landlord, it is now very difficult for them 
to bring their goods from the godowns at 
Lakshminarayanapuram Agraharam on account 
ofthe distance. Due to the distance the landlord is 
incurring a lot of damages to the goods, since the 
goods in which they are conducting their business 
is very delicate and they should be handled with 
care. Therefore, according to the landlord, the 
petition premises is a convenient place for them to 
use the same as their godown for the purpose of 
storing their goods so as to enable them to bring 
the goods easily from the godown to their business 
place. Further, ıt was submitted that 1f the goods 
arestored n the first floor and brought back to the 
ground floor for business purposes that would 
cause lot of damages to the goods Therefore, the 
landlord required the petition premises for the 
purpose of its godown under Sec 10(3)(a) (ait) of 
the Act. The tenant pointed out that admittedly 
the landlord is carrying on its business ın a prem- 
ises of its own at Nos 90 to 92, East Avanimoola 
Street. Therefore, there 1s no bora fide on the part 
ofthe landlord in requiring the petition premises 
under Sec 10(3)(a)(111) of the Act According to 
the tenant, the premises at Nos 90 to 92, East 
Avanimoola Street, ıs having three floors In the 
ground floor landlord is carrying on 1ts business 

The second floor ıs under its possession. The 
tenants in the first floor handed over the posses- 
sion to the landlord Hence, the landlord can 
utilise the first floor for 1ts godown purposes 

Therefore according to the tenant, there is no 
bona fide on the part of the landlord in requiring 
the petition premises under Sec.10(3)(a)(iii) of 
the Act Now it remains to be seen that the land- 
lord is having a premises ofits own at Nos.90 to 92, 
East Avanimoola Street other than the petition 
premises In the said premises the landlord 1s 
carrying on its business in glass and enamel wares 

As per the provisions of Sec 10(3)(a) (isi) of the 
Act, a landlord is not entitled to ask for eviction 
under this provision ifhe is in occupation of a non- 
residential premises of his own, where, heis doing 
his business Admittedly, the landlord herein 1s 
the owner of thé premises at Nos.90 to 92, East 
Avanimoola Street wherein it 1s carrying on its 
business Therefore, according to the tenant, even 
on this ground the petition for eviction is liable to 
be dismissed 

7. This aspect was neither brought to the notice of 
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the authorities below nor it was considered by the 
authorities below. But the facts are already on 
record. In fact, it is the duty of the authorities 
below to apply the correct law on the facts avail- 
ableonrecord. But, the authorities below failed to 
do so. Since this question goes to the root of the 
matter relating to the jurisdiction of the authorı-. 


ties below it can be considered at this stage : 


8. A similar question came up for consideration | 


before this court in the case of M/s.Glamour Saree 
Museum v The Tamu Nadu Handloom Weavers' 
Co-operative Society, (1969)2 M.L.J. 493, wherein 
this Court held as under: 
“By the language employed ın Sec.10(3) (a)(u1) 
ıt is clear that if a landlord is carrying on a 
businessan a non-residential premises of his 
own that will be a bar to hus obtaining an order 
of eviction 1n respect of another premises It 
does not appear to be the intention of the 
provision that the testis every business consid- 
ered separately. It 1s not as if that 1f a landlord 
is having several businesses and is occupying 
a non-residential premises of his own in 
which he is carrying on one of the businesses, 
heis permitted by the provision to get posses- 
sion of other non-residential premises of his 
own for carrying on every one of the other 
businesses." 
So also, while considering the provisions of 
Sec 10(3)(a)(iii) of the Act, a Division Bench of” 
this court ın the case of L.Easwaran Chettiar v 
K.Subbarayan, A.I.R. 1971 Mad. 163, held as 
under: “A landlord is interdicted from seeking a 
non-residential building of his own 1n occupation 
ofa tenant ifand when he is already in such a non- 
residential building of his own in which he 1s 
carrying on business. Considerations that the non- 
residential building occupied by the landlord 1s 
insufficient for the business he is carrying on 1$ 
alien to the clear provisions ofthe law. The words 
‘a business’ in sub-clause (a)(iir) mean “any busi- 
ness'. Convenience of the landlord or his desire to 
, expand hus business are irrelevant. He may merit 
an order of eviction but law as ıt stands precludes 
him from getting eviction of tenant." 
9. In this context, it is perunent to note that a 
similar question came up for consideration before 
the Full Bench ofthe Andhra Pradesh High Court 
in the case of Smt. Udhya Bat v. Shankarlal, A I R. 
1968 A.P. 184, wherein the Full Bench of the 
Andhra Pradesh High Court held as under. 
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“Under Sec.10(3)(a) (iii) of the Act, a landlord 
in occupation of a non-residential building is 
notenttled, for carrying on his business or for 
commencinga business, to get back possession 
of another non-residential building ın the 
occupation of a tenant; the bar under the sec- 
tion against securing eviction of the tenant of 
such non-residential building 1s absolute; susta- 
bility, convenience and sufficiency of the non- 
residential building already in the occupation 
of the landlord for carrying on the business of 
the landlord or to meet the bona fide need of 
any other member of the family of the land- 
lord, independent of and over and above. the 
need of the landlord, are all irrelevant consid- 
erations in the context of construing the provi- 
sions ın Sec.10(3)(a) (11) of the Act, which in 
clear terms, from seeking recovery of the non- 
residential building belonging to him in the 
occupation of the tenant." 
Thus, it remains to be seen ın the instant case also 
the landlord is having a business premises of its 
own at Nos 90 to 92 East Avanimoola Street, in 
which the landlord is carrying on its own business 
A plain reading of Sec 10(3)(a)(u1) of the Act in 
the light of the ratio adumbrated ın the abovesaid 
decisions would go to show that1n the present case 
also there is no bona fide on the part of the land- 
lord 1n requiring the petition premises under 
Sec 10(3)(a)(u1) of the Act 
10.Butthe matter did not rest there The Supreme 
Court stipulated further conditions in obtaining 
an order of eviction under Sec 10(3)(a)(11) of the 
Act in the following manner ın the case of Harneedia 
Hardware Stores v B Mohan Lal Sowcar, AIR. 
1988 S C 1060. 
*By merely proving that the premises 1n ques- 
tion 1s a non-residential building and that the 
landlord or any member of his family is not 
occupying for the purpose of a business which 
he or any member of his family is carrying on 
any residential building in the city, town or 
village concerned which 1s his own, the land- 
lord cannot in the context in which 
Sec 10(3)(a)(11) appears get a tenant evicted, 
He must show ın view of clause (€) of Sec 10(3) 
that his claim 1s bona fide. The word ‘claim’ 
means ‘a demand for something as due’ or ‘to 
seek or ask for on the ground of night’ etc In 
the context of Rent Control Law which 1s 
enacted for the purpose of giving protection to 
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tenants against unreasonable evictions and for 
the purpose of making equitable distribution 
ofbuildingamongst persons whoarein need of 
them in order to prove that his claim is bona 
fide a landlord should establish that he 
deserves to be put 1n possession of the prem- 
ıses which ıs ın the occupation ofa tenant. Any 
decision on the question whether a landlord 
deserves to be put 1n possession of a premises 
ın the occupation of a tenant should naturally 
depend upon the bona fides of the landlord's 
requirement or need " 
11. In the instant case, 1t remains to be seen that 
the landlord is carrying on business 1n the ground 
floor at Nos 90 to 92, East Avanimoola Street 
The second floor is already 1n its possession. The 
auditor and the Chamber of Commerce are stated 
to have handed over the possession Hence, the 
first floor is also under the possession of the 
landlord. The landlord was having three godowns 
for storing 1ts goods Possession of one godown 
at Melanappalayam was surrendered and the 
goods are now kept in its business premises. Two 
other godowns are at Lakshminarayanapuram 
Agraharam. According to the landlord the godowns 
at Lakshminarayanapuram are far away and in 
transit the goods are getting damaged and hencelt 
wanted its godown in a nearby place toits business 
premises The fact remains that first and second 
floor ın the same premises where the landlord is 
carryingon its business are available. All the three 
floors 1n the said premises are of the same size 
Now the landlord wanted the petition premises 
for godown purpose even though two floorsin the 
same premises at Nos 90 to 92, East Avanimoola 
Street are available In such circumstances, the 
question 1s whether the requirement of the land- 
lord 1s bona fide and honest According to the 
landlord if the goods are stored in the first floor, 
and brought back to the ground floor for business 
purposes then there would be lot of damages to 
the goods This kind of reasoning appears to be 
unacceptable, especially when the adjoining prem- 
ıses 18 under the occupation of a statutory tenant 
No doubt it 1s not for the tenant to suggest as to 
which of the portion would be suited for the 
business of the landlord. But the pointis under the 
given circumstances whether the requirement of 
the landlord of the petition premises under 
Sec 10(3) (a) (11) of the Act 1s bona fide when the 
other portions in the same premises are available 
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to the landlord, which are also suitable for the 
landlord’s godown purposes. 

12. To my mind if the adjoining premises is nearer 
and advantageous to the ground floor of the prem- 
ises Nos.90 to 92, East Avanimoola Street then 
equally the first and second floor of the same 
premises are also nearer and advantageous to the 
ground floor Thus, a close scrutiny of the facts 
arising 1n this case would go to show that the 
requirement of the landlord of the petition prem- 
ises under Sec.10(3)(a)(1i1) of the Act appears to 
be not genuine Even if the possession of the 
petition premises is not given that would not cause 
great hardshup to the landlord Therefore, even 
looking at thıs angle also the request of the land- 
lord ıs not bona fide 

13. Another contention put forward by the learned 
counsel for the landlord was that carrying on 
business 1s different from storing materials in a 
godown and the landlord required the petition 
premises for the purpose of using the same as 
godown Therefore according to the learned coun- 
sel the requirement of the petition premises Is not 
for the purpose of running the business which the 
landlord ıs carrying on its own premises Accord- 
ingly, since the petition premises is required for 
different purpose viz, for using the same as godown, 
the requirement 1s bona fide under Sec.10(3)(a) (ni) 
of the Act. Further, according to the learned counsel, 
the landlord is not having a premises of its own 
which it 1s using for godown purpose. In fact the 
landlord 1s using the rented premises for the pur- 
pose of godown. Therefore, according to the learned 
counsel the landlord 1s entitled to an order of 
eviction under Sec 10(3)(a)(1iii) of the Act The 
point 1s whether carrying on business in a particu- 
larcommodity and storing the same commodity in 
a godown are two different kinds of businesses, as 
contended by the learned counsel for the landlord 

This contention cannot be accepted because stor- 
ıng the commodities ın a godown and selling the 
same in the business premises ofits own are differ- 
ent components of the same business and they are 
not two different kinds of businesses Even assum- 
ing that the landlord is using the rented godown 
for one purpose and using the premises ofits own 
for different purpose viz , for selling the goods, on 
this basis also eviction of the petition premises 
cannot beasked under Sec 10(3)(a) (n1) of the Act, 
since eviction on this basis 1s not envisaged under 
the abovesaid provision of the Act. In order to 
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support this lie of argument, reliance was 
placed upon a decision of this court in Gulamalı 
v Howrah Castıng Company Madras, (1978)1 MLJ 
218. According to the facts arising ın this case 
“The revision petitioners were owners of 25, 
Errabalu Chetty Street, Madras. The respon- 
dents were tenants in various portions of the 
building. The second petitioner was carrying 
on business in pipe and sluice valves 
under the name of International Sales 
Corporation" ın door No.3/13, Vannıar Street, 
Madras, being rented premises The revision 
petitioners carried on a different business at 
No.25, Errabalu Chetty Street, Madras Stat- 
ıng that the second petitioner bona fide- 
required the portions ın the occupation of 
the respondent herein for his own business 
purposes, petitions for eviction under 
Sec 10(3)(a) (ui) of Tamil Nadu Act XVIII of 
1960, were filed " 
On these facts, this Court held as under 
“The legal position would boil down to this, 
did the landlord seek eviction of the tenant 
from a non-residentia! building belonging to 
him with reference to a business, which he was 
carrying on in a rented premises If that is so, 
Sec.10(3)(a)(u1) would apply albeit he was 
carrying on another business either individu- 
ally or ın partnership ın the non-residential 
premuses owned by him This interpretation 1s 
1n accordance with the object of the Act viz, 
this was nota case of unreasonable eviction It 
would be rather very reasonable for a landlord 
to have his business which was of a different 
nature run in the premises owned by him, 
rather than suffer the tenancy for all time to 
come merely because he happened to be a 
partner ın some other business which was being 
carried on in a portion of a non-residential 
premises In the case of Muslim co-sharers, 1t 
was not unknown that fractional shares were 
-held by them and if the law was not to be 
interpreted in this manner, then it would affect 
the right of a landlord, which was certainly not 
the policy of the Act.” 
Thus according to the facts arising in the abovesaid 
decision the landlord was doing two different kinds 
of businesses 1n two different commodities and 
one such business was conducted in a rented prem- 
ıses But the facts arising ın the present case are 
different and therefore the abovesaid decision will 
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notrenderanyassistance to the respondent herein 
to establish its case 
14. Further, this Court took the abovesaid view in 
the case of Gulamah y Howrah Casting Company 
Madras, (1978)1 MLJ 218, after taking into 
consideration of a Division Bench decision of 
this Court rendered in C.R.P.No 2343 of 1971 
dated 25 1973 in the case of V RJayaram v 
N B Ramalingam In the abovesaid decision, this 
Court was of the following view: 
“In other words, 1fa landlord 1s carrying on two 
different businesses, one may in jewellery, in a 
building of his own, and the other, may in 
timber, in a rented building, he would be 
entitled to relief under Sec.10(3)(a)(11) for 
shifting the timber business to a third building, 
which 1s his own but ın the occupation of a 
tenant In such case, the timber business of the 
landlord ın the rented building satisfied the 
clause “a business which ıs carrying on” occur- 
ring ın the above section ” P 
Again, this view was taken by the Division Bench 
ofthis Court in C R P No 2343 of 1971 by follow- 
ing the decision of another Division Bench of this 
court rendered in C R P No.4164 of 1950 in the 
case of Ramalınga Moopanar v V S Narayana Iyer, 
(1951) MLJ (NR C) 7 Aclose reading of the 
decision rendered by the Division Bench of this 
court in the case of Eswaran Chettiar v Subba- 
rayan, AIR 1971 Mad 163 83 L W 696, and yet 
another decision rendered by another Division 
Bench of this Court in CR P.No.2343 of 1971 
dated 25 1973 in the case of V RJayaraman v. 
N B Ramalıngam, would go to show that the 
abovesaid two Division. Benches of this court 
understood and expressed the meaning of the 
words ‘a business’ occurring ın Sec 10(3)(a)(iit) of 
the Act, in two different manners according to the 
facts arising in those cases But anyhow we are not 
concerned with the same in the instant case 
According to the facts arising in the present case, 
the landlord 1s not carrying on two different busi- 
nesses in two different commodities as in those 
cases 
15. Therefore, ın the present case, the landlord 
cannot ask for eviction of the petition premises for 
using the same as rts godown under Sec 10(3)(a)(n) 
of the Act, since the landlord is carrying on its 
business ın a premises of its own in the same town, 
where there is sufficient place available for the 
landlord to utilise the same as its godown A plain 
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reading of the order passed by the Rent Control 
Appellate Authority would go to show that it 
failed to appreciate the facts arising 1n this case 1n 
proper perspective 

16. Thus, on a careful consideration of the facts 
arising in this case, in the light of the judicial 
pronouncements cited supra, I hold that the Rent 
Control Appellate Authority was not correct in 
reversing the order passed by the Rent Controller 
in dismissing the petition. Accordingly, the order 
passed by the Rent Control Appellate Authority 
IS set aside and that of the Rent Controller 
restored. 

17. In the result, the civil revision petition 1s 
allowed But there will be no order as to costs 


RS ---- Petition allowed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present:- Srinivasan, J 


A.A.O No.1090 of 1991 7th January, 1992 
Jubedabai and another . Appellants 
v 

Lakshmi Ammal and others . Respondents 


Civil Procedure Code (V of 1908), O 21, Rules 95 
and 101 - Order under O 21, Rule 98 when can be 
treated as decree - Earlier order of dismissal - An 
order made that the petitioners counsel reported 
no oral evidence - Whether a decree - Subsequent 
application for removal of obstruction - Whether 
maintainable 

O 21, Rule 98 contemplates an adjudication of the 
questions referred to the Rule 101, C.P C unless 
an order amounts to an adjudication, it cannot be 
treated as a decree and no appeal can be filed 
against 1t. In the present case, the order of dis- 
missal ıs only on the footing that the petitioners 
counsel reported no oral evidence. It is not an 
order in any sense or the terms within the meaning 
of O.21, Rule 98, C P.C. Hence, 1t has to be treated 
only as a closure of the application for statistical 
purpose By filing the present application for 
removal of obstruction the decree-holders are 
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only reminding the executing court of its duty to 
adjudicate the question and decide the matter 
one way or the other It is really 1n effect an 
application for revival of the earlier application 
andcontinuation ofthe same in the eye of law. The 
present application for removal of obstruction is 
maintainable [Para 11] 
Appeal against the Order of the Court of the 
Additional Subordinate Judge, Pondicherry, dated 
22.10 1991 and made in E A.No 560 of 1991 in 
E P No 169 of 1990 

K Ravichandrababu, for Appellants 

K.Sampaıh, for Respondent No 1 

The Court made the following 

ORDER - The properties involved in these pro- 
ceedings belonged to the family of one Narayana- 
sami Pillai Respondents 1 and 2 herein are the 
heirs of Venkatesan Pillai, brother of Narayana- 
sami Pillar Venkatesan Pillai, filed a suit for par- 
tition which was numbered as Affair No 431 of 
1962against Narayanasami A preliminary decree 
was passed on 28 4 1967 Narayanasami Pillai died 
on 20.10 1967 But, he had executed a will and 
registered 1t on 11 3 1966 bequeathing the prop- 
erty to one Balaraman, his grandson Balaraman 
was brought on record as the legal representative 
of Narayanasami Pillai in the final decree pro- 
ceedings A final decree was passed on 31 3 1977 
allotting the properties now in dispute to 
Venkatesan’s branch Venkatesan having died 
in the meanwhile, respondents 1 and 2 herein 
were brought dn record as his legal representa- 
tives. Thus, ın the final decree, the properties 
ın question have beemallotted to respondents 1 
and2 

2. In execution of the decree, respondents 1 and 2 
filed E P No 141 of 1984 for delivery of posses- 
sion It was resisted by the appellants herein and 
one Kuppusamy Pillai. E A No 433 of 1985 was 
filed for removal of obstruction On 3.11 1988, 
E A.No 433 of 1985 was dismissed. The court 
Observed that the obstructors did not appear 
before court and prove their claim. But, the peti- 
tion was dismissed as the petitioners’ counsel 
reported no oral evidence I am unable to under- 
stand the reasoning of the learned Principal Sub- 
ordinate Judge, Pondicherry, in dismissing 
E.A.No 433 of 1985 on 3 11 1988. But it 1s clear 
that there was no adjudication of the claims made 
by the parties by the court at that time. It was also 
mentioned in the order that the third obstructor 
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who is the second appellant herein had filed 
O.S.No.1395 of 1987 on the file of the Principal 
District Munsif, Pondicherry. 

3. The main execution petition was dismissed on 
10.4 1989. The second appellant who had filed 
O.S No.1395 of 1987 on the file of the District 
Munsif, Pondicherry, for declaration of his ttle 
and a consequential injunction obtained an order 
of interim injunction. Respondents 1 and 2 would 
appear to have filed a petition for vacating the 
injunction. It ıs stated that the said pores 1S 
still pending. 

4. Respondents 1 and 2 filed E P.No 169 of 1990 
for delivery of possession. They filed E.A.No 560 
of 1991 for removal of obstruction caused by the 
appellants herein The appellants filed a counter 
statement contending that the execution petition 
and the application for removal of obstruction 
were not maintainable In the counter statement, 
referenceis made not only to O.S No 1395 of 1987 
filed by the second appellant which has since been 
transferred to the file of the Subordinate Judge 
and numbered as O S No 172 of 1990, but also to 
another suit O S.No 1171 of 1988 filed by the legal 
representatives of Kuppusamy Pillai in the Court 
of Principal District Munsif, Pondicherry The 
appellants made reference to the 1mprovements 
said to have been made by them on the property 

In short, the claim of the appellants was that 
respondents 1 and 2 were not entitled: to take 
delivery of possession as against them The Addi- 
tional Subordinate Judge has allowed the applica- 
tion for removal of obtruction by a short order 

Aggrieved by the same, the appellants have 
preferred this appeal 

5. No doubt the grievance of the appellants that 
the order of the Additional Subordinate Judge 
does not consider the merits of the claim put 
forward by them is justified But, in fact, there are 
no merits in many of the contentions put forward 
by the appellants. It is better 1n this case to sepa- 
rate the claims of the two appellants and deal with 
them independently 

6. In so far as the first appellant is concerned, she 
claims to have purchased one item of property 
from the heirs of Kuppusamy Pillai on 10 7.1990 

Kuppusainy Pillai had, in turn, purchased it from 
Balaraman who was the legatee under Narayana- 
sami Pıllar's will. I have already referred to the 
fact that a final decree ın the suit for partition 
was passed against Balaraman, the legatee of 
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Narayanasamı Pillai. Thus, Balaraman had no 
right whatever to convey the said property to 
anybody. Consequently, the purchase by Kuppusamy 
Pillai and the purchase by the first appellant from 
the heirs of Kuppusamy Pillai had no effect in law 
to convey the property to the first appellant. The 
purchase made by Kuppusamy Pillai as well as the 
purchase by the first appellant were during the 
pendency of the partition suit and they are clearly 
hit by the doctrine oflis pendens Thus, as against 
the decree-holders/respondents 1 and 2, the 
first appellant cannot make any claim whatever 
with reference to the property 1n question There- 
fore, the order of the court below dırecting 
removal of obstruction caused by the first appel- 
lant ıs correct on the facts of the case and 1t has to 
be upheld 

7. It is also stated that respondents 1 and 2 have 
taken possession of the said item pursuant to 
the order of the Court below The appeal at the 
instance of the first appellant is, therefore, 
dismissed. 

8. As regards the second appellant, she claims to 
have purchased one item from Balaraman directly. ` 
on 11 7.1979. Whatever I have said above with 
regard to the purchase made by Kuppusamy Pillai 
and the purchase by the first appellant would 
undoubtedly apply to the purchase made by the 
second appellant Her transaction is also affected 
by thedoctrine offs pendens Shecannot resist the 
execution ofthe decree in fayour of respondents 1 
and 2 It should be mentioned now that while 
according to learned counsel for the appellants 
thesecond appellant purchased the entirety of the 
second item, learned counsel for respondents 1 
and 2 contends that the second appellant pur- 
chased only a garage which is a portion of item 
No 2. Whatever might have been purchased by the 
second appellant, that purchase was subject only 
to the decree in the partition suit Hence, the 
second appellant’s claim should fail 

9. However, there is a distinguishing factor. The 


“second appellant has filed a suit for declaration of 


the title and consequential injunction ın 
OS No 1395 of 1987 on the file of the District 
Munsif, Pondicherry, which 1s now pending as 
O S No 172 of 1990, on.the file of the Sub Court, 
Pondicherry. As there 1s an order of injunction 
in favour of the second appellant restraining 
respondents 1 and 2 from interferingwath her pos- 
session, respondents 1 and 2 cannot execute the 
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decree and recover actual possession so long as 
the injunction 1s in force It 1s certainly open to 
respondents to get the order of injunction vacated 
and proceed to execute the decree. Unfortunately, 
the learned Subordinate Judge has not taken into 
consideration the order of injunction in O.S No 172 
of 1990 which 1s said to be ın force 

10. In the circumstances, the order directing 
removal of obstruction caused by the second 
appellant has to be confirmed, but subject to a 
direction that respondents 1 and 2cannot execute 
the decree and recover possession till the order of 
injunction madein O S No 172 of 1990is in force 
11.One ofthe contentions urged by learned coun- 
sel for the appellants is that the present applica- 
tion for removal of obstruction is not maintain- 
able in view of the dismissal of the earlier applica- 
tion E A.No 433 of 1985 According to him, once 
an order 1s made under O 21, Rule 98 C P C. the 
remedy ofthe party aggrieved is to filean appealas 
1f1t 1s a decree and he cannot come forward with a 
fresh application for removal of obstruction There 
IS no substance 1n this contention I have already 
referred to the fact that theorder in E.A.No 433 of 
1985 did not adjudicate any of the claims made by 
the parties. O 21, Rule 98 C.P C. contemplates an 
adjudication of the questions referred to ın Rule 
101,C P C Unless an order amounts to an adjuoi- 
cation, 1t cannot be treated as a decree and no 
appeal can be filed against it In the present case, 
the order of dismissal is only on the footing that 
the petitioners’ counsel reported no oral evidence. 
It is not an order in any sense of the terms within 
the meaning of O 21, Rule98, C P C Hence, it has 
to be treated only as a closure of the application 
forstatístical purposes By filingthe present appli- 
cation for removal of obstruction the decree-hold- 
ers are only reminding the executing court of its 


duty to adjudicate the question and decide the * 


matter oneway or theother Itis really ın effect an 
application for revival of the earlier application 
and a continuation of the same in the eye of law. 
Hence, the present application for removal of 
obstruction is maintainable. 

12. In the result, the civil miscellaneous appeal is 
dismissed with a direction that respondents 1 and 
2shall not execute the decree as against thesecond 
appellant so long as there is an order of injunction 
madeagainst them in O S No 172 of 19901n force 

There will be no order as to costs 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present- Nainar Sundaram, Actg C.J. and 
Somasundaiam, J 
W A.No 1460 of 1991 7th January, 1992 


The Tamil Nadu Eleciricity Board Retired 
officials Association, represented by its Secretary, 
Madras „Appellant 


v 
The Tamil Nadu Electricity Board, represented by 
its Chairman, Madras-2 . Respondent 


Constitution of India (1950), Art.226 - Delay and 
laches - Effect of - Petitioner found could not be 
denied relief on ground of delay and laches - Relief, 
if can be restricted or mutilated. 

The petitioner Tamil Nadu Electricity Board Retired 
Official Association filed a petition to direct the 
Tamil Nadu Electricity Board to give credit to 
work charged service and O SS service of em- 
ployees who retired before 20 8 1979 for purpose 
of pension. The learned single Judge who allowed 
the writ petition ordered confirming the date of 
entitlement for arrears from the date of the petition 
Le , 25 4.1988 because of delay ın filing the peti- 
tion In appeal; 

Held-- Whén-once ıt has been found that the 
petitioners could not be denied the reliefs on the 
ground of laches, there cannot be a mutilation of 
the reliefs on the ground ofdelay in the disposal of 
the writ petition. That will be a very harsh rule, 
because no litigant need be put to prejudice on 
accountofanyactof Court When that principle 1s 
remembered, there is no justification for denying 
the pensionary benefits [Para 2] 
Cases referred to: 

Common Cause a Registered sitai v. Union of 
India, AI R. 1987 SC 210, State of Kerala v 
Padmanabhan, AIR 1985 S C. 356 

Appeal under Clause 15 of the Letters Patent 
against the Order of Raju, J , dated 20 6 1991 and 
made in the exercise of the Special Original Juris- 
diction of the High Court in W P No.5023 of 1988 
presented under Art 226 of the Constitution of 
India to issue a writ of declaration declaring that 
theaction ofthe respondent Tamil Nadu Electric- 
ity Board, Madras in not giving credit to 50% work 
charged service and theentire O S S serviceofthe 
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employees who retired before 20.8.1979 for pur- 
poseorpension is illegal, arbitrary and in violation 
of Arts.14 and 16 ofthe Constitution of India and 
consequently direct the respondent to court the 
same also for the pensioners who retired before 
20.8.1979 and costs. 
Ms R.Vaıgaı for Mis Row and Reddy 
Poornima Madavan, for Appellant 
R.Muthukumarasamy, for Respondent. 
The Judgment of the Court was delivered by 
S.Nainar Sundaram, Actg. C.J.: The petitioner in 
W P.No.5023 of 1988 is the appellant in this writ 
appeal. The respondent in the writ petition is the 
respondent ın this writ appeal We propose to 
refer to the parties as per their nomenclature ın 
the writ petition for the sake of convenience. 
2. The petitioner came to this Court asking for a 
writ of declaration that the action of the respon- 
dent ın not giving credit to 50 per cent work- 
charged service and the entire O.S.S. service of 
the employees who retired before 20 8 1979 for 
purpose of pension is illegal, arbitrary and in 
violation of Arts.14 and 18 of the Constitution of 
India, and for a consequential direction to the 
respondent to count the same also for the mem- 
bers of the petitioner, who retired from service 
before 20.8.1979. In view of the limited scope of 
the. controversy 1n this writ appeal, there is no 
need to tread upon the merits of the case, suffice 
it to state the learned single Judge was inclined to 
countenance the grievance of the petitioner The 
learned single Judge repelled the contention ad- 
vanced by the respondent that the Writ Petition 
has got to be thrown out on the ground of laches 
Then the question arose as to the payment of 
arrears of pension. This question has been dealt 
with by the learned single Judge in the following 
terms: 
"The learned counsel for the respondents 
submitted that so far as payment of arrears'of 
pension is concerned, ıt should be paid from 
the year 1979. Having regard to the lapse of 
time and the fact that the petitioner has filed 
the writ petition in the year 1988 and their 
rights accrue from the grant of declaration in 
these proceedings only I consider to be just 
and necessary to confine the date of entitle- 
ment for arrears from the date of filing of 
the writ petition ze., 25.4.1988. The learned 
counsel for the petitioner relied upon the 
decisions reported in Common Cause a 
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Registered Society v. Union of India, A.I R. 1987 
S C. 210, and State of Kerala v. Padmanabhan, 
AIR. 1985 S.C. 356, to claim that pension 
should'be paid to the pensioners from 1979 
The rulings referred to by the learned counsel 
for the petition have no relevance whatsoever 
to the point in issue and they are 1nappropri- 
ate. Consequently, the entitlement for arrears 
of pension will be from the date of filing of the 
writ petition The writ petition ıs ordered in 
the above terms " 
As rightly contended by Ms.R Vaıgaı, learned 
counsel for the petitioner, when once it has been 
found that the petitioner could not be denied the 
reliefs on the ground of laches, there cannot be a 
mutilation of the reliefs on the ground of delay ın 
thedisposal ofthewrit petition Thatwillbea vety 
harsh rule, because no lıtıgant need be put to 
prejudice on account ofany act of Court. When we 
remember that principle, we do not think there 
is any justification for denying the pensionary 
benefits from 1979 Accordingly, we are obliged to 
allow this writ appeal and we do allow this writ 
appeal and the writ petition will stand allowed 1n 
respect of the reliefs prayed for therein except 
costs. We make no order as to costs in this writ 
appeal E 


B.S. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present:- Venkataswanu, J. 


C.R.P.No.3754 of 1984 22nd March, 1991 

Mrs.Manoranjitham Petitioner 

v ; 

Mrs.T.S.Gangabai, Kalaivani Industrial Traders 
. Respondent. 


(A) Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960as amended by Act XXIII of 
1973), Sec 10(2) (c) - Wilful default - Purchaser of 
property - Filing petition for eviction against the 
tenant in occupation under the previous owner - 
Tenant had knowledge of the purchase - Advance 
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paid by the tenant to the previous owner - Tenant 
claiming to have paid the property tax - Adjustment 
of such advance and payment of property tax 
towards arrears of rent - Permission for such adjust- 
ment by the previous owner - Not established - Non- 
payment of rent under such circumstances- Whether 
amounts to wilful default. 

(B) Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960 as amended by Act XXIII 
of 1973), Sec 10(2)(c) - Explananon - Notice of 
demand of arrears of rent made on 29 10.1980 - 
Rent paid only on 17 6 1981 - Default considered as 
wilful. 

Hela. The authorities having found on fact that 
the respondent knew about the purchase of the 
building by the petitioner, and therefore, ought to 
have paid rents to the petitioner for the period 
from November, 1979 onwards, wrongly took the 
view that there was no wilful default merely on 
the ground that in Ex P-1 notice, the petitioner 
has committed certain mistakes The hard fact 
remains that the respondent did not care to pay 
the rents for the period in question and subse- 
quent thereto as well The arrears of rent were 
paid only on 17 6 1981 [Para 7] 


The adjustment as pleaded by the respondent. 


cannot be countenanced It is not the case of the 
respondent in the counter statement thatshe ever 
called upon the petitioner to adjust the rents from 
out of the advance amount In the circumstances, 
the non-payment of rents cannot be considered as 
mere default, but amounts to wilful default Inthis 
connection, Explanation to Sec.10(2) of the Act 
can also be noted. As noticed earlier, the notice 
was issued on29.10 1980 The rents were paidonly 
on 17.6 1981. Explanation to Sec 10(2) ofthe Act 
states that if rents were not paid within two months 
the default can be considered as wilful [Para 7] 
Case referred to: 

Jagannatha Chettiar v. Swarnambal, (1984)2 
MLJ 6 

V Raghavachan, for Petitioner 

N.Jayabalan, for Respondent. 

The Court made the following 

ORDER:- This civil revision petition is filed by 
the unsuccessful landlady ın rent control 
proceedings. 

2. Brief facts are the following: 

Thepetitioner herein purchased the suit premises 
from one Ramasami Chettiar on 14.11 1979. 
Thereafter, since no rents were paid, a notice 
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demanding rents for the period from November, 
1979to January, 1981 was sent by the petitionet to 
therespondent. Inreply to this notice, therespon- 
dent has stated inter alta that what was let out was 
only a síte, The respondent has paid a.sum of 
Rs.5,000 by way of advance to the vendor of the 
petitioner, that a sum of Rs.1,400 has been paid 
towards property tax, and the vendor has agreed to 
adjust the said amount from the rents payable by 
her According to the respondent, there was no 
default in payment of rents. It may be mentioned 
that when the notice was issued by the petitioner, 
by mistake, rents were demanded from the 
respondent from 1111978 While issuing a 
rejoinder to the reply sent by the respondent, the 
petitioner has corrected the period of demand 
as from November, 1979 to the date of issue of 
rejoinder. The petitioner acknowledged the pay- 
ment of Rs.5,000 towards advance to the vendor. 
However, the petitioner denied the claim of pay- 
ment and adjustment of property tax as claimed by 
the respondent. The petitioner also denied that 
what was let out was only the site. After issuing a 
rejoinder, the petitioner filed H.R.C No.555 of 
1981, on the file of the court of Small Causes, 
Madras, on 24 1.1981 The petition for eviction 
was filed on three grounds, namely, (1) wilful 
default in payment of rents, (2) acts of waste; and 
(3) sub-letting. 

3. The petition was resisted by the respondent 
mainly on the ground tbat the learned Rent Con- 
troller has no jurisdiction to try the case as the 
leasewasonlyofasite without superstructure, and 
thesuperstructure was put up by her Therespon- 
dent denied the allegations regarding wilful 
default, acts of waste and sub-letting. 

4. The learned Rent Controller, on a considera- 
tion of pleadings, evidence and arguments, held 
against the petitioner on all the three points 

Consequently, he dismissed the petition for evic- 
tion On appeal, it appears, the petitioner has 
confit ed the relief only with reference to wilful 
defa. in payment of rents. On the question of 
sub-letting and acts of waste, no arguments were 
addressed before the Appellate Authority Onthe 
question of wilful default, the Appellate Author- 
ity coneurred with the findings ofthe learned Rent 
Controller and, therefore, dismissed the appeal. 
Hence the present civil revision petition 

5. The learned counsel for' the petitioner 
Mr.V.Raghavachari, elaborately argued the 
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matter and contended that both the Authorities 
below have made much about the mistake com- 
mitted by the petitioner and his counsel ın men- 
tioning the period of default ın paying the rents 
andın claiming the rents from November, 19781n 
the notice (Ex.P-1) without giving due regard to 
the rejoinder (Ex P-3) He also submitted that 
there is no claim for adjustment of the advance 
amount of Rs 5,000 and the adjustment of the 
amount paid by way of property tax cannot be 
entertained as there was no prior permission by 
the petitioner or his vendor, to pay the property 
tax. He also submitted that the Authorities below 
went wrong 1n assuming that all the property tax 
paid by the respondent was with reference to the 
premises in question. In support of his contention 
thatthe tenant has no right to pay the property tax 
voluntarily, he placed relance on a judgment of 
this Court in Jagannatha Chettiar v Swarnambal, 
(1984)2 ML J. 6 « 

6. Learned counsel appearing for the respondent 
Mr Jayabalan, also argued elaborately contending 
that in the light of the inconsistent stand taken by 
the peutioner ın Ex P-1 notice and in the evı- 
dence, the Authorities below wereright in holding 
that there was no wilful default 1n the payment of 
rent He placed relianceon Ex P-1 notice demand- 
ing rent from November, 1978 which relates to a 
period prior to the purchase ofthe premises by the 
petitioner, Neither the petitioner nor his vendor 
gave notice about the sale ın favour of the peti- 
tioner calling upon the respondent to attorn the 
tenancy. Therefore, till the date of issue of notice 
under Ex P-1, it cannot be said that there was any 
default in payment of rents After the RCOP 

was filed, rents were paid on 17 6.1981 and under 
Ex.R-6 notice. That shows the bona fides of the 
respondent. 

7. I have considered the rival submissions. The 
learned Rent Controller, on facts, has found that 
the respondent knew about the purchase of the 
building by the petitioner Therefore, failure to 
pay rent after 1 11 1979 would amount to default. 
But,accordingto the learned Rent Controller,the 
default was not wilful for the reason that the 
petitioner while issuing the notice under Ex P-1, 
has not mentioned about either the advance paid 
by the respondent or the payment of property tax 

The reason given by the learned Rent Controller 
for holding that the default was not wilful in his 
own words is as follows: 
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“.. In the absence of the requirements on the 
part of the petitioner to direct the 1st respon- 


dent to attorn her tenancy which 1s covered by . 


a written agreement to her and adjustment of 
Rs.5,000 as advance after the 1st respondent 
became a tenant under her and failure on the 
part of the petitioner to communicate the same 
to the 1st respondent and the faulty claim 
made by the petitioner 1n Ex P-1 would have 
resulted 1n the 1st respondent not paying the 
rents to the petitioner to safeguard his rights 
even though he knew about the sale The 1st 
respondentalso contends that she did not take 
steps to deposit the same ın court as she enter- 
, tained an idea that this Court has no Jurisdic- 
y tion No notice was given till Ex.P-1 claiming 
arrears The same was paid to the petitioner 
when the latter filed M P No 411/81 under 
Sec 11(4) of the Acı Therefore, the circum- 
stances of this case will clearly show that there 
ıs default on the part of the 1st respondent in 
paymentof rents from November, 1979 till she 
paid the amount ın court. But the circum- 
Stances discussed above will show that the 
same 1s not wilful Accordingly, I decide this 
point in favour of the Ist respondent.” 
The Appellate Authority has also taken the same 
view by stating as follows: 
“In view of the prevaricative answers of 
P.W 1 with regard to the agreement and the 
terms of the same, lam of opinion that unless 
the petitioner proves that the respondent has 
purposely withheld payment or rent, her 
version cannot be given much credence 
XX XX XX 
Since the respondent has substantiated his 
version that he has paid the tax to the Corpo- 
ration by producing Exs R-1, R-2and R-14, his 
version that he has paid a sum of Rs 1,400 
towards Corporation arrears cannot be brushed 
aside as untrustworthy of acceptance. 
XX XX XX 
Therefore, Iam ofopinion that the observa- 
tion of the learned Rent Controller that the 
respondent has only safeguarded his posiuon 
by withholding the payment cannot be said to 
beanerroneous one Inorder to hold a default 
as a wilful default, ıt must be shown that the 
tenant is supinely indifferent and recalcitrant 
in his obligation to pay rent to the landlord In 
the present case, there 1s no room to hold so 


© 
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Further, soon after the receipt of notice under 
Sec 11(4), the respondent has paid the entire 
arrears to the petitioner. This conduct of the 
respondent would also disclose that there is no 
supine indifference on the part ofthe tenant to 
make payment of rent to the landlord. There- 
fore, Lam of opinion that the respondent even 
though has committed default, the said default 
would not amount to wilful default, 1s well- 
founded, and, therefore, the request of the 
appellant to hold that the respondent has 
committed wilful defaultın payment cannot be 
complied with ” 

The authorities having found on fact that the 

respondent knew about the purchase ofthe build- 

ıng by the petitioner and, therefore, ought to have 
paid rents to the petitioner for the period from 

November, 1979 onwards, wrongly took the view 

that there was no wilful default merely on the 

ground that 1n Ex P-1 notice, the petitioner has 
committed certain mustakes The hard fact 
remains that the respondent did not care to pay 
the rents for the period 1n question and subse- 
quent thereto as well The arrears of rent were 
paid only on 176 1981 The respondent vehe- 
mently contended before the authorities below 
that the provisions of the Rent Control Act will 
not apply as what was let out wasonlysite Butthat 
contention was not accepted by both the authori- 


. ues below The authorities below failed to note 


that there was nothing on record to show that 
Rs 1,406 was paid only towards property tax con- 
cerning thé premises 1n question The exhibits 
marked, namely, Exs R-1, R-2 and R-14 series 
relate to thé payments of tax to the Corporation 
not only tò the premises in question but also to the 
industry run by the respondent Furthermore, as 
held by this Court ın Jagannatha Chettiar v Swar- 
nambal, (1984)2 M LJ 6, the payment of tax 
voluntarily will not enable the tenant to plead 
adjustment ın the rents Ratnam, J , 1n that case, 
has held as follows 


* , In the ordinary course of events, even if a 
demand notice for property tax or water tax 
had been received by the tenant it was the 
duty of the tenant to have brought it to the 
notice of the landlord and only thereafter the 
tenant should have acted ın accordance with 
the directions given by the landlord or as a 
prudent occupier of the property, if she was 


Mrs Manoranjıtham v Mrs Gangabaı (Venkataswamı, J ) 


485 


driven to adopt that course, in this case, the 
evidence does not disclose that the tenant 
informed the landlord about the receipt ofthe 
demand notice and that there was a' direction 
by the landlord that the tenant should pay the 
property and water taxes and adjust the same 
out of the rents, In the absence of any such 
direction or understanding, any payments made 
by the tenant would only be in the nature of a 
voluntary payment and would not ín any man- 
ner bind the landlord nor would it give rise to 
any right ın the tenant for an adjustment of 
those amounts against the rents payable. 
Considered in that light, the property and the 
water taxes claimed to have been paid by the 
tenant imn this case would partake the character 
ofonly voluntary payments It may be that the 
tenant can recover those amounts in accor- 
dance with Sec 375 of the Madras City Munici- 
pal Corporation Act or by other modes, but, 
that would not shield her from the conse- 
quences of non-payment of rents for nearly a 
period of 11 months without any justification 
at ali Inasmuch as on the facts and ın the 
circumstances of this case, the payments stated 
to have been made by the tenant have been 
held to be voluntary, those payments cannot 
be taken advantage of by the tenant and 
cannot be pleaded as an answer to the prayer 
for an order of eviction on the ground of wilful 
default ” 
In the light of the above ratio laid down by this 
Court, the adjustment as pleaded by the respon- 
dent cannot be countenanced It is not the case of 
the respondent in the counter statement that she 
ever called upon the petitioner to adjust the rents 
from out of the advance amount. In the circum- 
Stances, the non-payment of rents cannot be con- 
sidered as mere default, but amounts to wilful 
default. In this connection, Explanation to Sec'10(2) 
ofthe Actcanalso be noted As noticed earlier, the 
notice was issued on 29 10 1980. The rents were 
paid only on 17 6 1981. Explanation to Sec 10(2) 
of the Act states that 1f rents were not paid within 
two months, the default can be considered as 
wilful For all these reasons, lam inclined to hold 
that the findings of the Authorities below are 
perverse and not based on correct facis,and con- 
sequently they are liable to be Set aside. Accord- 
1ngly, the civil revision petition 15 allowed on the 
ground that the respondent has commutted wilful 
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default ın payment of rents The petition for evic- 
tion is ordered on that ground. No costs. 
Venkataswamı, J: Learned counsel for the 
respondent/tenant seeks six months’ tıme for the 
respondent to vacate the premises ın question 
having regard to the fact that she 1s running a 
factory Learned counsel for the petitioner has no 
objection Accordingly, six months’ time from today 
1s given to the respondent for vacating the prem- 
1ses. 


R.S Petition allowed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present:- S)intvasan, J 


C.R.P No 1778 0f 1991 Ist October, 1991 
S.P.Govindaraj and another Petitioners 
V 

A.Palaniappan and another . Respondents. 


Provincial Insolvency Act (Vof 1920), Secs 6(d) (u), 
(m) and 9(1)(c) - Acts of nsolvency under Sec.6(d) (u) 
and (ui) - Debtor absenting himself from his dwell- 
ing house or usual place of business - or secluding 
himself so as to deprive his creditors of the means of 
communication with him - Acts constitute continu- 
ing acts of insolvency - Period of three months for 
filing petition to adjudicate debtor insolvent - How 
cuiculated. ' : 

Inclauses (11) and (111) of Sec 6(d), threesituations 
are contemplated One the debtor departs from 
his dwelling house or usual place of business. Two, 
the debtor absents himself otherwise from his 
dwelling house or usual place of business Three, 
hesecludes himselfso as to deprive his creditors of 
thé means of communicating with him In the first 
of the contingencies, the act of insolvency is complete 
as soon as the debtor departs from his dwelling 
house or usual place of business with intent to 
defeat or delay his creditors. The second contin- 
gency arises when the debtor absents himself from 
his dwelling house or his usual place of business 
without actual physical absence In a case where 
the debtor takes an assumed namesoas to conceal 
himself and be out of reach of his creditors, 1t will 
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be an absence otherwise than by departure Even 
if the debtor conceals himself in a room of the 
house or place of business on a false pretext, that 
will also fall within the second part of clause (11) 
Butin thecase ofabsenting himself, it is a continu- 
ingact ofinsolvencyso long as he 1s absent. The act 
ıs not completed on the first day on which he 
absents himself but 1t continues until he presents 
himself It is a continuing act of insolvency giving 
rise to a cause of action for filing a petition for 
adjudication every day and every moment till the 
absence comes to an end Similarly in the third 
contingency also, there is no necessity for the 
debtor to leave his dwelling house or usual place 
of business. Even without doing so, he could 
seclude himself 1n such a way as to deprive his 
creditors of the means of communication with 
him In that case also, ıt is a continuing act of 
1nsolvency, so long as he continues to seclude 
himself. Thus the cause of action 1s a continuing 
cause of action and ıt arises every day for the 
purpose of Sec 9(1)(C) ofthe Act The expression 
used ın Sec.9(1)(C) of the Act is ‘has occurred’ In 
the case of a debtor remaining out of the territo- 
ries, absenting himself otherwise than by depar- 
ture and secluding himself, the act ofinsolvency 1s 
occurring every moment of his remaining outside 
the territory, remaining absent and secluding 
himself Sec 9(1)(C) of the Act does not use the 
expression “has first occurred.’ Hence the inten- 
tion of the legislature 1s very clear that the period 
of three months mentioned in Sec 9(1)(C) of the 
Act will have to be calculated from the date on 
which the act ofsnsólvency, 1t occurs on every day 
until the act of insolvency continues to exist 
[Paras 16 and 20] 
Cases referred to: 
Aloerson Ex parte Jackson, (1895)1 Q B 183, Re 
Stephany, (1871)7 Ch.App 188, Key v Shaw, (1832)1 
Moo &S 462, Warnerv Baibei, (1816) Hold. N P 
175; Banford Ex paite, (1809)15 Ves 449, Wool- 
stenholme Ex parte Poster & Company, (1887)4 
Morr 258, Baker Ex parte Baker, (1887)5 Morr 5, 
Re M’ Keand, Ex parte M’ Keand, (1889)6 Mooi 
240; Holroyd v Whitchead, (1814)3 Camp 530, 
Bobson v Brown, (1855)1 Jur Ms 920, Spencer v 
Billing, (1812)3 Camp 310, Chenoweth v Ray, 
(1813)1 M &S 676, Branwellv Lucas, (1824)2B 
& C 745, Exparte Beer, (1841)1 Mont D & De G, 
390, Hooper, Ex parte Addition, (1849)3 DeG & 
Sm 580, Laurence Claude Leack, A I R 1954 Mad 
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898, Ashburyv Ellis, 1893.4.C 339: Burrows, Inre, 
1944 Ch. 49; Jagannath v Badrı Prashad, A.I R. 
1949 East. Pun) 359, Harnam Singh v Bala: Kumar 
Sinha, A I R. 1975 Pat 259. 
Petition under Sec.115 of Act V of 1908 praying 
the High Court to revise the order of the Addi- 
tional District Court, Periyar District at Erode 
dated 15.2.1991 and passed in C M A.No.51 of 
1990 (E P.No.41 of 1987, II Additional Subordı- 
nate Judge, Erode, Periyar District). 
K.T.Palpandıan, for Petitioners 
S Gopalarathinam, Senior Counsel for RL Raman: 
and Renuka Ramanı, for Respondents 
The Court made the following 
ORDER.- The petitioners are challenging their 
adjudication as 1nsolvents by the Additional Dis- 
trict Judge at Erode in C M ANo 51 of 1990 The 
ist petitioner is the husband of the 2nd petitioner 
The 1st petitioner filed I P No 16 of 1985 on the 
fileof Sub Court, Erode, on 10 10 1985 for declar- 
ing him an insolvent The first respondent herein 
was shown as a creditor, to whom a sum of 
Rs.1,40,000was stated to be due On thesame day, 
the second petitioner filed I.P No 15 of 1985 for 
declaring her an insolvent. The first respondent 
herein was shown to be a creditor and the same 
amount of Rs.1,40,000 was mentioned as the debt 
In both the petitions, it was alleged that the busi- 
ness of the first petituoner ended ın heavy loss and 
they could not pay the debts due to the creditors 
The petitioners were opposed by the creditors 
The second respondent herein filed applications 
to get itself impleaded as party to the said Insol- 
vency Petitions. Those petitions were ordered and 
the second respondent was impleaded The debt 
due to thesecond respondent was mentioned to be 
Rs 1,25,000 The petibons were dismissed for default 
on 21 7.1987 as the petitioners and their counsel 
were absent. 
2. On 911 1987, the respondents herein filed 
I P No 41 of 1987 on the file of Sub Court, Erode, 
against the petitioners for adjudging them 
insolvenis Paragraph 9 of the petition reads as 
follows. 
“9 Inspite of repeated demands in person, the 
respondents did not repay any amount to the 
petitioners, The petitioners understand that 
the respondents had borrowed further debts 
from several other creditors also With the 
mata fide mtention to defeat and defraud the 
debts payable to the petitioners, and the other 
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crditors, the respondents were making prepa- 
rations to leave Erode and also to seclude 
themselves so as to deprive their creditors of 
the means of communicating with them. 
Before doing so, both the respondents filed 
petitions separately to be adjudged an ınsol- 
vent under the Provisions of the Provincial 
Insolvency Act, 1920. The insolvency petition 
filed by the first respondent was numbered as 
IP.No 16 of 1985 and the insolvency petition 
filed by the 2nd respondent was numbered as 
LP No.15 of 1985, both having been presented 
before Sub Court, Erode on 10 10 1985 Sev- 
eral of the respondents/creditors including 
the present petitions before the said court. But 
suddenly both the respondents allowed their 
respective petition to be dismissed for default 
on 21 7 1987, again with the mala fide 1nten- 
tion and design to cause loss and hardship to 
the petitioners and the other genuine credi- 
tors Both the respondent also left Erode and 
secluded themselves 1n some unknown place 
for several months in the year 1986 ” 
3. In paragraph 11, the cause of action is stated to 
have arisen on 10 10 1985 when the respondents 
presented Insolvency Petitions to adjudge them- 
selves as insolvents and on subsequent dates when 
the respondents departed from their usual place 
of business and secluded themselves for several 
months in places unknown to the petitioners and 
other creditors at Erode town. 
4. The respondents filed a counter statement on 
11 8.1989 Paragraphs 5 and 6 in the counter state- 
ment are in these terms 
“5 The contentions of para 9 of the petition 
are false The act of the insolvency alleged 
against the respondent 1s false and incorrect. 
Hence the petitioners are not entitled to an 
order of this application 
6. The petitioners have no cause of action to 
file the petruon, the one alleged is false 
and non-est The respondents reserve their 
right to fileadditional counter if any ata futur 
date " "i 
There is no other averments in the counter state- 
ment either denying specifically the allegations 
found in paragraph 9 of the Insolvency petition or 
staungclearly thewhereabouts ofthe respondents 
during the relevant period. 
5. The first respondent herein was examined as 
PW.1 The Chief-examination commenced on 


488 


1.12.1989. Exs.A-1 to A-7 were marked on that 
date. The matter was adjourned to 5.12.1989 for 
continuation and thence to 12.12 1989, 13.12 1989, 
14.12 1989, 19 12 1989, 22.12 1989 and 4.1 1990 
On that date, the examination of P.W.1 continued 
and Exs.A-8 to A-22 were marked It was posted to 
5.1.1990 for continuation and further adjourned 
to 8 1.1990 on request of the first petitioner herein 
On 8.1 1990 P.W 1 was cross-examined and his 
evidence was closed Ex.B-1 was marked. For fur- 
ther evidence on the side of the respondents herein, 
the matter was adjourned to 10.1.1990, 18.1 1990, 
22 1.1990 and 27.1 1990. On 27 1 1990 P W.2 was 
examined and the matter was adjourned to 1 2.1990 
On 12 1990 it was adjourned to 3 2.1990, on which 
date P.W 3 was examined. It was posted to 6 2 1990 
for further evidence On 6.2.1990 the petitioners' 
evidence was closed and the matter was adjourned 
to 8.2.1990 for respondents' evidence It was fur- 
ther adjourned to 13 2.1990, on which date an 
additional counter was filed by the first petitioner 
herein along with a petition for receiving the 
same. In the said additional counter, there 1s no 
averment with regard to the particular act ofinsol- 
, vency alleged to have been committed by the peti- 
tioners herein. The matter was adjourned to 
19.21990, 27.21990, 53.1990, 7.31990 and 
14 3.1990 On 14 3 1990 another additional counter 
was filed along with a petition to accept the same. 
That additional counter contains only one sen- 
tence viz , “Petition 1s barred by limitation.” The 
Subordinate Judge allowed the applications to 
receive additional counters and accepted both the 
additional counters on file He granted liberty to 
the respondents herein to file a reply statement, 1f 
any, and adjourned the matter to 223 1990 A 
reply statement was filed on 223 1990 by the 
respondents herein. Paragraph 4 in the said state- 
ment is as follows: _ 
“4 Both the respondents left Erode and 
secluded themselves in some unknown places 
for several months prior to the filing of this 
petition Even after filing the petitions in 
I.P.No 16 of 1985 and I F.No 15 of 1985, the 
respondents were absenting themselves by 
secluding in some unknown places so as to 
deprive their creditors to have any communi- 
cation with them Becauseoftheir absence, the 
creditors were not able to locate them even 
during the pendency of the petitions in LP.No 16 
of 1985 and 150f1985 Even after the petitions 
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were dismissed for default on 21.7 1987, these 
petitioners were not able to locate the respon- 
dents herein Only after filing of this petition, 
the first respondent appeared through counsel 
and till then he along with his wife had been 
secluding themselves in some unknown places 
Therefore this petition 1s not barred by limita- 
tion” 
6. P.W.1 was recalled for further examination 
pursuant to an order on application therefor On 
28.3.1990 he was examined and again cross-exam- 
ined. His evidence concluded on 10 4 1990 The 
first petitioner herein was examined as R.W 1 on 
164 1990 On the date, he produced Exs.B-3 to 
B-10 and marked the same 
7. The Subordinate Judge discussed at length the 
genuineness of the debts claimed to be due to the 
respondents herein and held that no debt was due 
to the first respondent herein, but debts were due 
to the second respondent He proceeded to hold 
that the petition was not filed within a period of 
three months from the date of act of insolvency 
According to him, the petition ought to have been 
filed within the penod of three months from October, 
1985as the case of the respondents herein was that 
the petitioners had secluded themselves since 
October, 1985 The Subordinate Judge also opined 
that the respondents herein had fabricated false 


. documents and filed the petition in the insolvency 


jurisdiction without approaching the regular civil 
forum, which would be a sufficient cause for dis- 
missing the petition Ultimately, he dismissed.the 
insolvency petition. On appeal by the respon- 
dents, the Additional District Judge held that the 
question as to the genuineness of the debts does 
not arise for consideration at this stage and the 
petitioners herein have committed an act of insol- 
vency under Sec 6(d)(11) and (111) of the Provincial 
Insolvency Act. The Additional District Judge 
held that the petition 1s not barred bylimitation as 
1t has been filed within a period of three months 
from the date on which the respondents herein 
came to know of the commission of act of 150l- 
vency Consequently, the Additional District Judge 
allowed the appeal and adjudged the petitioners 
herein ınsolvents z 

8. When the civil revision petition was posted for 
admission, the respondents appeared tirough 
counsel, having entered caveat already. Counsel 
on both sides agreed for the final disposal of the 
civil revision petition and addressed arguments at 


1 
Jength, after taking several adjournments there- 
for Learned counsel for the petitioners stated 
fairly that the question of genuineness of the debts 
does not arise for consideration at this stage and 
the requirement prescribed in Sec 9(1)(a) and (b) 
of the Provincial Insolvency Act, hereinafter called 
‘the Act’, is fulfilled in this case. He argued, how- 
ever, that the insolvency petition deserves to be 
dismissed, as even according to the allegations ın 
the petition, the act of insolvency occurred much 
before the period of three months prior to the 
presentation of the petition Ata later stage in the 
arguments, he contended that the petitioners did 
not commit the alleged act ofinsolvency and there 
was no proof therefor It was also argued by him 
that the learned Additional District Judge has not 
given any finding on the relevant question of fact 
and in any event, has not considered the docu- 
ments filed by the petitoners herem in Support of 
their case 
9. The first of the contentions urged by learned 
counsel for the petitioners is based on an 
interpretation of Sec 6(d) of the Act. The other 
two contentions rest on the facts made available to 
' the court. Hence, I will deal with the latter two 
' contentions and give my conclusion on the facts 
and then proceed to consider the provisions of tne 
Act. 
10. I have already extracted the relevant portions 
of the pleadings with regard to the act of msol- 
vency alleged In spite of the specific aveiments in 
paragraph 9 of the Insolvency Petition, the peti- 
tioners herein have not chosen to make specific 
denialsin their counter and two additional count- 
ers Nor have they come forward with a positive 
case, as regards their whereabouts and activities 
during the relevant period Itshould be noted that 
the petitioners had more than two years' time 


before the first petitioner entered the witness box ' 


as R W 1 I have also adverted to the faci that the 
evidence of P.W 1, the first respondent herein, 
was completed arid the evidence on thc side of 
the respondents herein was closed before the 
petitioners herein filed their additional counters. 
Even then the petitioners did not set out the 
- relevant facts, but they were content with raising 
the plea of bar of limitation. Having raised such a 
plea 1n the second additional counter, the peti- 
tioners have now raised grounds in the memoran- 
dum of grounds of revision petition that the 
requirement of Sec 9(c) of the Act ıs nota period 
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of limitation, but a condition precedent and find 
fault with the appellate Judge for having framed a 
point as to whether the insolvency petition was 
barred by limitation. I have also referred to the 
circumstance that Exs B-3 to B-10 were produced 
in court for the first trme on 16.4.1990 when R. W.1 
entered the witness box. With the above facts 
in the background, the court has to consider 
whether the evidence on record makes out the 
commission ofact of insolvency by the petitioners 
herein 
11. P W 1 ın his chief-examination stated that at 
the time ofthe present petition, the petitioners 
herein were not in Erode In the cross-examina- 
tion he repeated the same and he demed. the 
suggestion that he did not make enquires in places 
outside Erode He denied the suggestion that the 
petitioners lived onlym Erode Hedenied another 
Suggestion made to him that he occupied the 
house mentioned in Ex A-20, when the petition- 
ers went out of town When he was examined on 
28 3 1990 he deposed that the petitioners left the 
place after fihng I P Nos.15 and 16 of 1985 and 
thatthe peütioners herein were not intown when 
thepresent LP was filed He added that they were 
not there even for a year prior thereto. He stated 
that himself and four or five persons along with 
him searched for the petitioners and they were not 
found in Erode He deposed that they went to 
Ambasamudram, the native place of the petition- 
ers and could not find them He deposed that the 
place of the petitioners could not be found till the 
filing of the petition In the cross-examination he 
admitted that in the petition the petitioners herein 


- were stated to be ın Soorampattı "He denied the 


suggestion that the petitioners were Irving 1n their 
own house in No.10, State Bank Colony till the 
filing of the present petition He denied the sug- 
gestion that on 10 10 1985 the house of the peti- 
tioners was not delivered to hım as per Ex.A-20 
and that he broke open ihe lock and entered the 
hous? unlawfully Major part of the cross-exami- 
natiG.a was focused only at the genuineness of the 
debts said to be due to the respondents. Much 
attention was not given to the act of insolvency 
alleged to have been committed. In fact, there was 
rio suggestion in the cross-examination that the 
first petitioner was doing business in buttons and 
also carrying on business of tailoring at the same 
placein which he was previously carrying on busi- 
ness. No specific suggestions were put to P.W.1 
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with regard to the whereabouts of the petitioners 
herein during the relevant period. 
12. P.Ws.2 to 5 did not speak anything about the 
act of insolvency. R.W.1, the first petitioner herein, 
stated in his chief-examination that he allowed the 
earlier petitions LP.Nos.15 and 16 of 1985 to be 
dismissed as well the creditors told him not to 
proceed with the same. He stated that after the 
filing of the earlier petitions, he locked the house 
and went to Ambasamudram in connection with a 
death. According to him, he returned after ten or 
twelve days and found that the first respondent 
herein broke open the lock and had occupied the 
house. He deposed that he gave a complaint to the 
police, but he was advised to approach the court, 
:as there was a lease deed. He deposed that he was 
stayingin Soorampatty since then and it was false 
to say that he left Erode in order to cheat the 
creditors. It was also deposed that after the dis- 
missal of the earlier insolvency petitions, he opened 
ashop forselling buttons and he was doing tailor- 
ing. Healleged that he was repaying the debts due 
to the creditors in driblets. According to him 
Exs.B-3 to B-10 were the receipts for payment 
of rent for the place where he was carrying on 
button business and that it was false to say that he 
secluded himself from June 1986. In the cross- 
examination he stated that he never had accounts 
for the business which he carried in 1983-84. He 
stated that he had office in 18, Sivashanmugam 
Street and 81-82, Brough Road. He admitted that 
he had a phone. He admitted that he closed his 
accounts which he had with Nedungadi Bank. 
According to him, he handed over the pass-book 
to the Bank and that he knew not the monthor the 
year in which the account was closed. He was 
doing business under the name and style 
G.M.M.Lottery in the places referred to above till 
2.10.1985. He admitted having borrowed from the 
second respondent herein. He stated tlíat he did 
not know the dates on which he borrowed the 
money and the amounts he borrowed. He stated 
that he had no accounts or any uotes and that he 
was deposing about his debts only from his mem- 
ory. He claimed to have given a complaint at 
Karungalpalayam police station personally as 
regards the respondents' occupation of his house 
twelve days after the filing of the I.P. He claimed 
. that he began to reside at 21/10, Gramani street, 
Soorampatty, 20 days after filing the Insolvency 
Petition. According to him, the rent was Rs.180 
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and he did not know the date on which he started 
residing there. He lived there for 1 1/2yearsand at 
thetimeof deposition hewas livingin Soorampat- 
tyvalasu, where he received the summons. He 
denied the suggestion that he went out of Erode 
after filing the earlier Insolvency Petitions and 
came to Soorampatty only after the filing of the 
present petition. Headmitted hissignatures in the 
documents filed by the respondents herein. He 
claimed that he was having the bunk shop for the 
lastone year. That means, he was having the shop 
from 1989. He said that he had the tailoring shop 
from 1987. According to him, he had the said 
shops in the same place where he was having his 
previous business. He denied the suggestion that 
he was away from the place from October, 1985 to 
November 1987. He stated that Exs.B-1 to B-8 
(obviously mistake for Exs.B-3 to B-10) were rent 
receipts for 18, Sivashanmugam Street and that . 
Abdul Samad had signed the same. He stated that 
the prior receipts were available but were not 
filed in court. He denied the suggestion that the 
receipts were falsely fabricated. He claimed that 
he had noted the repayments of debts to some 
creditors and he could produce such notes. 
According to him, he repaid the debts from the 
income derived from tailoring shop and button 
shop. He stated that he would get a profit of 
Rs.1,000 per mensem from the two shops and 
denied the suggestion that he could not discharge 
the debts with his properties. 

13. Much reliance is placed on Exs.B-3 to B-10 
whichare rental receipts purporting to have been 
issued by KK Abdul Samad Sahib, Erode, from 
30.4.1987 to 30.11.1987. The rent is stated to be 
Rs.350. They purport to relate to a shop in SivaSh- 
anmugam Street, Erode. As per the receipts, rent 
was being paid on the last day of each month 
commencing from April, 1987 to November, 1987. 
Significantly, the Door Number of the shop in 
Sivashanmugam Street, is not mentioned in any of 
the receipts. It is left blank, though the printed 
form contains a provision therefor. The descrip- 
tion of the premises is aen... It 
may mean the eastern shop or the ground floor 
Shop. The petitioners have not chosen to examine 
Abdul Samad who is said to have issued the 
receipts. While it is stated by R.W.1 in the chief- 
examination.that Exs.B-3 to B-10 are receipts for 
the place where he is carrying on button business, 
in the cross-examination he has stated that the 


I] 
bunk shop was commenced only one year prior to 
his deposition, ie., from 1989. According to hıs” 
statement in cross-examination, the tailoring shop 
was commenced earlier in 1987. Thus, his version 
in the chief-examination that the receipts per- 
tained to button shop cannot be true, as the same 
was commenced only in 1989. The receipts do not 
haveanyserial number though there isa provision 
therefor. A look at the receipts give rise to a 
suspicion that they were written on the same day 
at the same time. Viewed in the background of 
the late productiori of the receipts, without any 
specific pleading with regard to the business in 
buttons and tailoring by the 1st petitioner and the 
aforesaid suspicious circumstances, the receipts 
cannot be accepted as evidence of the first peti- 
tioner carrying on business in a shop in Sivash- 
anmugam Street While he mentioned in his evi- 
dence that the rent for his residence in Gramani 
Street was Rs.180, he did not say anything about 
therent for his shop. Hedid not produce the notes 
said to have been maintained by him for repay- 
mentofdebts due tosomecreditors from out of his 
business income. He did not examine any of his - 
creditors to whom he had repaid. His version that 
he did not maintain any accounts for his business 
and that he returned the pass-book to the bank 
after closing the account without knowing the 


. month or year in which the account was closed is 


N 


wholly unbelievable. A perusal of his evidence 
shows that he has not placed the truth before the 
Court. 

14. The positive evidence of P.W.1 taken along 
with the circumstances that the petitioners herein 
allowed the earlier insolvency petitions to be dis- 
missed for default, the vague pleading of the peti- 
tioners in the present petition and the unreliable 
evidence adduced by the first petitioner herein 
enable the Court to hold on the facts that the 
petitioners herein have committed the act of - 
insolvency as stated in the Insolvency Petition It 
is no doubt true that there is no express reference 
in the order of the appellate Judge to Exs.B-3 to. 
B-10; but that does not vitiate his finding in 
paragraph 12 that the petitioners herein left Erode 
forthe purpose of cheating their creditors and 
secluded themselves so as to deprive the creditors 
of the means of communicating with them. The 
appellate Judge has relied on the absence of spe- 
cific pleading on the part of the petitioners and _ 
their admission thatthey had gone outof Erode in 
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1986 for some period besides the dismissal of the 
earlier Insolvency Petitions on account of the 
absence of themselves and their counsel. As I have 
pointed out already, Exs.B-3 to B-10 do not con- 
stitute acceptable evidence. The failure of the 
appellate Judge to refer to the same will not 
amount to material irregularity or illegality in the 
exercise of his jurisdiction. I do not find any war- 
rant or justification to interfere with the finding of 
fact arrived at by the appellate Judge in paragraph 
12 of his order. ; : 
15. Turning to the relevant provisions in the Act, 
Sec.6 sets out the acts of insolvency. It is better to 
set out the entire section here in order to appreci- 
ate the significance of the provisions in Sub-sec.(d). 
The section reads as follows: 
“6. A debtor commits an act of insolvency in 
each of the following cases, namely: 
(a) if, in (India) or elsewhere, he makes a 
transfer of all or substantially all his property 
toa third person for the benefit of his creditors 
generally; 
(b) 1f, in (India) or elsewhere, he makes a 
transfer of his property or of any part thereof 
with intent to defeat or delay his creditors; 
(c) if, in (India) or elsewhere, he makes any 

“transfer of his property, or of any part thereof, 
which would, under this or any other enact- 
ment for the time being ın force, be void as a 
fraudulent preference if he were-adjudged an 
insolvent; a m 
(d) if, with intent to defeat or delay his credi- 
fors,--- 2 ER 
(1) he departs or remains out of the territories 
to which this Act extends, © 
(ii) he departs from his dwelling-house or usual 
place of business orotherwise absents himself, 
(iii) he secludes himself so as to deprive his 
creditors of the means of communication with 
him; 

- (€) if any of his property has been sold in 
exe.ution of the decree of any Court for the 
payment of money, 

(f) if he petitions to be adjudged an insolvent 
under the provisions of this Act; 

(g) ifhe gives notice to any of his creditors that 
he has suspended, or that he is about to sus- 
pend, payment of his debts; or 

(h) if he is imprisoned in execution of the 
decree of any Court for the payment of 
money. 
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Explanation:- For the purposes of this Section 
the act'of an agent may be the act of the 
principal ” 

16. In this case we are concerned with sub-sec (d), 


clauses (i1) and (iny Under sub-clause (ii), there , 


are two parts. The first part relates to the debtor 
departing from his dwelling house or usual place 
of busmess and the second part relates to his 
absenting himself otherwise Clause (ii) pertains 


to-the seclusion of the debtor by Himself so as to ' 
deprive his creditors of the means ofcommunicat- 
ing with him İn clauses (11) and (ui) together, 


three situations are contemplated. One, the debtor 
departs from his dwelling house or usual place of 
business. Two, the'debtor absents himself other- 
wise from his dwelling house or usual place of 
business. Three, he secludes himself so as to 
deprive his creditors ofthe means of communicat- 
ing with him In the first of the contingencies, the 
act of insolvency 1s Complete as soon as the debtor 
departs from his dweiling house or usual place of 
business with intent to defeat or delay his credi- 
tors. The second contingency arises when the 
debtor absents himself from his dwelling house or 
his usual place of business otherwise than by 
departure therefrom. It 1s possible for a debtor to 
beabsent from his dwelling house or place ofbusi- 
ness without actual physical absence In a case 
where the debtor takes an assumed name so as to 
conceal himself and be out of reach of his credi- 
tors,ıt will bean absence otherwise than by depar- 
ture. Even 1f the debtor conceals huimselfin a room 
of the house or place of business on a false 
pretext, that will also fall within, the second part of 
clause (11). But, m the case of absenting liumself, ıt 
1s a continuing act of insolvency so long as he 1s 
absent. Theactis notcompleted on the first day on 
which heabsents himself, but ıt continues until he 
présents himself It 1s a continuing act of, insol- 
vency, giving rise to a cause of action for filing 
a petition for adjudication every day and every 
moment ull the absence comes to an end. (Vide. 
RE Alderson Ex parte Jackson, (1895)1 Q.B 183) 
Similarly, ın the third contingency also, there 1s 
no necessity for the debtor to leave his dwelling 
house or usual place: of business. Even without 
doing so, he could seclude hunself ın such a way as 
to deprive his creditors of the means of communi- 
cation with him. İn that case also, 1t is a continuing 
act of insolvency, so long as he continues to 
seclude himself. 
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17. In Halsbury’s Laws of England, Fourth Edi. ` 
tion, Volume 3, page 158, paragraph 246, the law 
1s stated thus: 
"The absence of the debtor must be an. 
absence from his dwelling house or place of , 
- businessor must amount to denying humselfto 
some particular creditor 1, and must be brought , 
about with an absolute intention to defeat or 
“ delay creditors 2, which in every case must be 
-~ Clearly proved 3 In the absence of any such 
* intent the mere failure ofthedebtorto keepan 
appointment with a creditor is not in itself an 
; actofbankruptcy 4. The debtor may commitan 
act of bankruptcy without physical absence if 
he adopts an snes name fer purposes of 
concealment 5. 
Subject to: the principles stated above, the 
debtor's intention and his absenting himself, - 
which are sufficient to consütute ‘an act of 
bankruptcy, are matters of fact to be decided 
upon the circumstances of each punti case6 
1. Xx xx Xx - 
2. XX XX XX 
3 XK xx xx 
4, Re Stephany ex parte Meyer, (1 871 )7 Ch.App 
188, (debtor subsequently found at his place of 
business) See also Key v. Shaw, (1832)1 Moo. 
"C&S 462. 
5 Such conduct constitutes a continuing actof 
bankruptcy, Re Alderson, ex pum Jackson (1895)1 , 
QB 183' - , 
. 6 Warner v- Baker, (1816) ‘Hold. N.P 175 
(departure to avoid arrest), Bamford ex parte, 
- -(1809)15 Ves. 449, (even though the debtor's 
. Apprehension, of, arrest was groundless), Re 
Woolstenholme ex parte Poster & Company, 
(1887)4 Morr 258, Re Baker ex parte, Baker, 
(1887)5 Morr 5 
In the following cases, an act of bankruptcy was 
held to have been committed; Re M’ Keand, Ex 
. parte M’ Keand, (1889)6 Morr 240, DC (depar- 
ture leaving dishonoured promissory note), 
| Holroyd v. Whichead, -(1814)3 Camp. 530, 
; (departure. owing to domestic dissensions, 
with no provision for business arrangements 
or debts); Nobson v Brown, (1855)1 Jur.Ns., 
920, (departure in debt and removal of tools 
and furniture), Spencer v Billmg, (1812)3 Camp. 
310 at 314, (departure of partners from place 
of business and removal of books), Chenoweth 
v Hay, (1813)1 M &S. 676, (Concealment ina, 
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back room on a false pretext), Bramwell v 
Lucas, (1824)2 B & C 745, (absence frém 
meeting of creditors ın fear of arrest), Re Beer, 
ex parte Beer, (1841)1 Mont. D. & De G 390, 
` (non-attendance at creditors’ meeting). But in 
Re Hooper, ex parte Addısıon, (1849)3 De G. & 
Sm 580, a direction by the debtor after disso- 
lution of partnership to address his letters toa 
particular post office was held not to be an act 
of bankruptcy” . 
Paragraph 248 reads as follows: 
, “248, The debtors intention can be inferred 
from surrounding circumstances, and there- 
fore, a debtor who withdrew to a part of his 
~ house to avoid personal application for pay- 
ment, a banker who closed his bank against 
customers and a trader who closed down his 
shop an left home without directions or an 
address to which communications might be 
sent to him, were each held to have committed 
an act of bankruptcy However, the inference 
of intent can be rebutted by evidence that the 
creditor called at an unreasonable hour, or by 
other evidence satisfactorily explaining the 
.debtor’s conduct in apparently avoiding a 
meeting with hım The denial must be to a 
creditor or to a. person substantially m ihe 
position ofa creditor A creditor has a right to 
call on his debtor at the place where he may 
probably be found, and need not necessarily 
call at his place of business ” 


18. In Mulla's Law of Insolvency 1n India, Third 


Edition, pages 86 and 87, paragraph 105, it 1s 


stated as follows. 


“The words "otherwise absents himself” seem 
intended to cover cases which are not expressly 
specified ın clause (d) of the section. The words 
mean “absenting himself" from his place of 
abode for the tıme being, though it may not be 
lus dwelling house, or from his place of busi- 
ness or from some particular creditor at some 
other place Thus concealing oneself in the 
back room ofa house to avoid arrest is an act of 
1nsolvency. In order to prove "absenting" 1t 15 
not necessary to show actual physical absence 
from a parucular place. Presence ın disguise 
may constitute ‘absence’, “Absenting” may 


unless 1t is accompanied with intent to defeat 
ordelay Thus where a debtor promised to call 
at an appointed time on a creditor and pay the 
money, and having failed to procure the money 
he did not call but he was to be found at his own 
place of business, 1t was held that there was no 
act of insolvency If, however, a debtor absents 
himself from a place at which he has appointed 
to meet his creditors with reference toa settle- 
ment of their demands with intent to defeat or 
delay them, it is an act of insolvency, although 
the place at which the appointment was made 
was not the debtor’s usual place of business. 
Absenting oneself with intent to defeat or delay 
1s a continuing act of insolvency. 

106 If a debtor with ıntenrto defeat or delay 
his creditors secludes himself'so as to deprive 
his creditors of the means of communication 
with him, itisan act of insolvency Thisıs called 


. 1n English law “beginning to keep house ” If a 


debtor gives a general order to be denied to 
creditors or others, and a creditor is in conse- 
quence denied, it will constitute an act of insol- 
vency The denial must be connected with the 
order to deny, and it must be to a creditor or hus 
duly authorised agent. If the order to be denied 
to creditors is not followed by actual denial to 
acreditor, itseems theres no act of insolvency. 
It is not an act of insolvency if a debtor denies 
himself to a creditor at unreasonable hours, as 
for instance, at eleven O’ clock at night. 


“There was various other circumstances besides 


denial to creditors from which this act of insol- 
vency may be inferred Thus, ıt may be inferred 


-Jf the debtor withdraws from that part of the 


house where he usually sits to 2 more retired 
part to avoid his creditors; but the inference 
does not arise ıf.he 1s still accessible to his 
creditors, for he could then be served with 
process in the ordinary way It may similarly be 
inferred if a banker closes the bank against 
customers and remains within Where a war- 
rant has been issued for the arrest of a Judg- 
ment-debtor 1n execution of a decree and the 
debtor conceals himself ın order to avoid ar- 
rest, such conduct amounts to an act of insol- 
vency." 


equally becarried out by change ofthedebtor’s 19. Under Sec. 9(1)(d) of the Act, a creditor shall 
name or the name of his, house. The mere - not be entitled to present an, insolvency petition 
failure of the debtor. to keep an appointment against a debtor unless the, act of insolvency on 
with a creditor is not an act of insolvency, — which the petition is grounded has occurred within 


E 
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three months before the presentation of the peti- 
tion. İt was argued before the trial Court and 
accepted by it that in the present case, the act of 
insolvency committed occurred in 1985 when the 
petitioners herein absented themselves from Erode 
as alleged in the Insolvency Petition. The same 
contention was repeated before me by learned 
counsel for the petitioners. According to him, ifan 
act of insolvency falls within clauses (1) to (iii) of 
Sec.6(d), the petition for adjudication should be 
presented within three months from the date on 
which the act of insolvency commenced. In other 
words, according to learned counsel, 1f a debtor 
absents himself from” ‘his dwelling house or his 
usual place of business: or secludes himselfso as to 
deprive his creditors ofthe means of communica- 
tion, the act of insolvency has occurred on the first 
day on which the debtor does so, and the petition 
for adjudication shall be presented within three 
months therefrom. Though learned counsel con- 
ceded that there is no direct authority in support 
of his contention, he relied on the judgment of a 
Full Bench of this Court in Re Laurence Claude 
Lazack, AIR 1954 Mad. 898. In that case, the 
Full Bench considered the meaning of the word 
‘absent’ found in Sec.241 of the Indian Succession 
Act. Under that section, when any executor is 
absent from the province in which application is 
made, letters of administration with the will 
annexed may be granted to theattorney oragent of 
the absent executor for the use and benefit of his 
principal. Referring to the terms of the section, 
the Full Bench held thus: 
"The conditions which have to be satisfied 
before Sec.241 can apply are, (1) the executor 
is abserit from the province in which theappli- 
cation is made and there is no executor within 
the province willing to act, and (2) the person 
applying is the attorney or agent of the absent 
executor. In the present case there can be no 
doubt that the petitioner must be deemed to 
be attorney or agent of the two executorices. 
The question therefore is whether the execu- 
trices. can be said to be "absent from the prov- 
ince." 
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satisfied. There is no implication in the word 
"absent" that the person should have been at 
any time present, or the person is only tempo- 
rarily not present. 
In Ashbury v Ellis, 1893 A.C. 339, the Judicial 
Committee of the Privy Council had to con- 
strue the word "absent" which occurred in a 
. Tule of the New Zealand Condem the material 
part of which is as follows: : e 
“In actions founded on any contract... on 
proof that any defendant is absent from the 
colonyat the time ofthe issuing of the writ, and 
that he is likely to continue absent....the court 
may give leave to the plaintiff to issue a writ 
and proceed thereon without service." 

The following observations deal with the point: 
"The only other contention related to the 
word ‘absent’ in Rule 53. The appellant seeks 
to confine it to persons who at some previous 
time have been domiciled or resident in New 
Zealand. It is not easy to appreciate the rea- 
sons why such an artificial sense should be put 
upon the word: and during the argument their 
Lordships expressed agreement with the Judges 
ofthe Courtof Appeal, who held that the word 
is used ın its ordinary sense, and describes, 
persons who are not in New Zealand." *Prima 
facie" therefore, it looks as if both the condi- 
tions are satisfied in this case and the peti- 
tioner is entitled to the grant of Letters of 
Administration under Sec 241." 

20. The Ruling of the Full Bench has no applica- 

tion whatever to the present case. It does not help 

learned counsel for the petitioners to contend that 
even in the case of continuing act of insolvency, 
the petition for adjudication shall be presented 
within three months from the first day on which 
theact ofinsolvency occurred. Ihave no hesitation 
to reject the contention of learned counsel. There 
is certainly a distinction between the other acts of 
insolvency set Out in Sec.6 of the Act and acts of 
insolvency now in question. Sec.6(a) to (c) relate 
to transfers. Inall those cases, the act of insolvency 
is complete the moment the transfer is effected. 
they are not cases of continuing act of insolvency: 


“Absent” literally, that ıs, etymologically, means” ^ Similarly, under Sec.6 (3), (f), (g), and (h) the act 


not present". Present “means” being in: he” 
place in guestion. " It follows that when'an 
executor is not in the province in which the 
application made at the time of the applıça- 
tion, the first condition must be held-to, be 


of insolvency is complete the moment it occurs. 
ButunderSec.6(d)(i) thereare two parts. The first 
part relates to departure and the second part 


? 


> 


relates to remaining out ofthe territories to which ~ 


the Act extends. While under the first part, the act 


P 
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is complete, the moment the debtor departs, under 
the latter part,.the act continues so long as the 
debtor remains outside the territories. Similarly, 
under clause (ii) the act 15 complete as soon as he 
departs from his dwelling-house or usual place of 
business, which would fall under the first part and 
under the second part, the act continues so long as 
heisabsent. Under clause (iii) also, theact contin- 
ues to bean act of insolvencyso long as the debtor 
secludes himself. Thus, the cause of action is a 
continuing cause of action and it arises every day 
for the purpose of Sec.9(1)(c) of the Act The 
expression used in Sec.9(1)(c) of the Act is “has 
"occurred". In thecaseof a debtor remaining out of 
the territories, absenting himself otherwise than 
by departure and secluding himself, the act of 
insolvency 1s occurring every moment of his 
remaining outside the territory, remaining absent 
and secluding himself. Sec.9(1)(c) of the Act does 
not use the expression ‘has first occurred’. Hence, 
the intention of the legislature 1s very clear that 
the period of three months mentioned in Sec.9(1)(c) 
ofthe Act will have to be calculated from the date 
on which the act of insolvency has occurred and 1n 
cases of continuing act of insolvency it occurs on 
every day until the act of insolvency continues to 
exist. 
21. The above principle is set out in the following 
passage 1n Halsbury's Laws of England, Fourth 
Edition, Volume 3, page 367, Paragraph 661. 
“.... Ifthe act of bankruptcy is a continuing act 
on the part of the bankrupt, that is to say, one 
that is committed afresh on each day that passes 
afier its first commission, -the bankruptcy 
commences with, and relates back to the day of 
the continuing act which is just within the 
three months next before the presentauon of 
the petition.” 
The case referred to as authority for the above 
passage is 
“In Re Burrows ex parte, Official Receiver v. 
Steel, 1944 Ch 49 DC.” 
A reference is made to the ruling in Alderson’s 
case, (1895)1 OB 183, In Burrows case and the 
following statement of law from the judgment of 
Vaughan-Williams, J 1s quoted. 
“I think that for a debtor to absent himself with 
intent to defeat or delay his creditors is a con- 
tınuing act of bankruptcy " 
The following passage 1n Norton, J’s judgment is 
very instructive 
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*....I may add that, as was pointed out by 
Cohen, J., in the course of the argument, it is 
clear that where there is more than one act of 
bankruptcy the trustee's title cannot relate 
back to an earlier date than three months 
preceding the date of the presentation of the 
petition, yet, 1f the argument for the trustee 1s 
right, 1n the case of a single continuing act of 
bankruptcy the title of the trustee can relate 
back to a period which might be ten, twenty, 
"thirty, or even more years before the date of the 
presentation of the petition. It 1s possible to 
conceive a continuing absence which might 
extend for a very long period and, if the argu- 
ment for the trustee is right, his title might 
relate back, under the earlier portion of Sec.37, 
sub-sec.1, to a very remote date, whereas under 
the later portion, where the sub-section refers 
to more acts of Bankruptcy than one, it could 
not relate back to a date earlier than three 
months before the presentation of the peti- 
tion." 
22. Learned counsel for the petitioners referred to 
the judgment inJagannath v Badri Prashad, A.I R. 
1949 East Punj. 359. After holding that ıt is neces- 
sary for the petitioning crcditor to allege the acts 
ofinsolvency complained of by him in the petition 
andspecify the particulars as to the time and place 
of their commission, ıt was pointed out In that case 
that while it was quite easy to specify the exact date 
and placeof the giving of a notice of suspension of 
payment, it may not be always possible to give the 
exact date or time of the departure of the debtor 
from his dwelling housc or place of business or the 
exact date or time of such departure may not be 
within the knowledge of the petitioning creditor. 
It was also held that where no objections were 
raised by the debtors in the trial or lower appellate 
courts and evidently the debtors did notin any way 
feel harassed ın contesting proceedings by reason 
of the absence of exact date of the commission of 
actofinsolvencyalleged against them, it cannot be 
said that the formal defect has resulted in any 
substantial injustice requiring interference in 
revision. Far from helping the petitioners, the 
ruling 1s really against them In the present case, I 
have already referred to the exact pleading made 
by the respondent herein and the vague reply 
thereto by the petitioners in their counter 
23. Reliance is also placed on the judgment ın 
Harnam Singh v. Balat Kumar Sinha and another, 
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ALR. 1975 Pat 259. Yt is held that the period of 
three months mentioned in Sec 9 of the Act is not 
a period of limitation, but a condition precedent 
for making the application It is pointed out that 
the provision is made on sound reason and as a 
matter of public policy. The general proposition 
laid down in that case 1s of no avail to the petition- 
ers herein ‘ ma 

24. Having regard to thé various facts and circum- 
stances established ın thé case, I have no hesita- 
ton to hold that the petitioners herein have 
absented themselves from dwelling house and usual 
place of business and secluded themselves so as to 
deprive the creditor of means of communicating 
with them Thus the acts of insolvency alleged by 
the respondent herein have been established in 
this case They are continuing acts of insolvency 
and the petition for adjudication has been pre- 
sented within three months from the date of 
occurrence The case of the respondent herein 
that the petitioners were not in Erode even at the 
time of the filing of the present Insolvency Peti- 
tion, has been rightly accepted by the lower appel- 
late court. 

25. In the view I have taken, 1t 1s wholly unneces- 
sary to consider the other contentions put forward 
by the learned counsel for the respondents. He 
urged that the dismissal of I P Nos 15 and 16 of 
1985 for default was illegal and 1t was not a dis- 
posal ın accordance with law According to hum it 
ıs open to this court to set aside the orders of 
` dismissal of the said petitions and adjudge the 
petitioners herein on the ground that they have 
themselves applied for adjudication As I have 
confirmed the finding of fact given by the appel- 
late Judge, and held that the conditions set out in 
Sec 9 of the Act are satisfied ın the present peti- 
tion, 1t 1$ not necessary for me to discuss the 
alternative contentions urged by the learned coun- 
„sel for the respondents 

26. In the result, the civil revision petition fajilsand 
it ıs dismissed But, there will be no order as to 
COs*s 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- Abdul Hadi, J . 


17th July, 1991 


CR P No 14490f 1991 

C.Krishnan ..Petitioher 
y H 
Ponmudi Respondent 


Hindu Manage Act (XXV of 1955), Sec.24 - Peti- 
tion for divorce by husband - Wife filing an interlocu- 


„tory application for grant of interim maintenance - 


Claiming Rs 750 per month and Rs 1,000 as litiga- 
tion expenses - Court granted the entire claim of 
Rs 1,000 for litigation expenses and Rs 650 per month 
as interim maintenance from the date of filing peti- 
tion for divorce - Revision against that order by 
husband - Held the grant of interim maintenance 
should be reckoned from date of service of summons 
in petition for divorce - Order of court below modi- 
fied. , 

Held - Regarding the quantum of maintenance, 
the learned Counsel for the petitioner argued that 
itis excessive But the court below has come to the 
conclusion that the husband gets Rs 2,500 per 
month as income Further, admittedly apart from 
the petitionei-husband being a salaried employee, 
he 1s also owning lands, where several crops are 
cultivated and income is earned therefrom The 
court below points out the evidence given by P W 2, 
the Village Administrative Officer regarding the 
extent of the land owned by him and the crops 
raised therein. He has also given details of his 
earnings from the abovesaid lands and he has also 
produced Exs A-1 to A-4 Onitta and Adangal 
extracts relating to the lands owned by the peti- 
toner All these are mentioned in detail ın para- 
graph.8 of the Order of the court below Further 
the court below rightly rejected Ex P-1 filed by the 
petitioner husband to contend that his salary was 
only Rs 250per month and came to the conclusion 
that he was earning at least Rs 2,500 per month 
So taking all these into consideration; the court 
below has held that he would be getting Rs.30,000 
per year, in other words, Rs 2,500 per month ido 
not find any error of Jurisdiction ın the order 
passed by the court below. [Para 7] 
The result ıs, order of the court below 
requires only one modification, vız , the interim 
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maintenance is granted only from the abovesaid 
date of 12.9.1989 and not from the earlier date of 
the main O.P. Subject to the above modification, 
the civil revision petition is dismissed. No costs 
Cases referred to: 
E.K.Raghavan v K.K.Saroja, A IR. 1987 Ker 151, 
Smt Sobhana Sen v. Amar Kanta, A LR. 1959 Cal. 
455; Mahalingam Pillar v Amsavallı, (1956)2 ML J 
289, Banerjee v Sujata Banerjee, 70 CWN 633, 
N Subramanyam v. Mrs M G Saraswat, A I R. 1964 
Mys 38; Radhakuman v KM KNair 1982 
KLTA4IT. AIR. 1983 Ker 139, Jwala Prasad v 
Meena Devi, A IR. 1987 All. 130, Bhanwar Lal v. 
Kamala Devi, ALR 1983 Raj 229 
S Jagadeesan, for Petitioner 
V Raghavacharı, for Respondent 
The Court made the following 
ORDER.- This civil revision petition 1s by the 
husband who was the respondent ın I A.No 254 of 
1990 and the petitioner in H M.O P No 168 of 
1989 The H M O P 1s for divorce of the respon- 
dent-wife on the ground of cruelty and desertion 
While the H M O P was pending, the abovesaid 
I A.No.254 of 1990 was filed by the wife under 
Sec24 of the Hindu Marriage Act, claiming 
interim maintenance from the date of the said 
OP at the rate of Rs.750 per month and for 
litigation expenses to the extent of Rs 1,000 The 
court below has granted interim maintenance at 
the rate of Rs 650 per month from the dateofO P 
and has also granted the other prayer for ligation 
expenses as claimed Against the said order, this 
civil revision petition has been filed by the hus- 
eband 
2. After going through the judgment, though I was 
not inclined to admit the CR P on the specific 
grounds raised by the petitioner in the memoran- 
dum of grounds, the learned counsel for the peti- 
toner submitted before me that the grant of 
interim maintenance from the said date of the 
original petition, viz , August, 1989 was bad ın law 
and the court had no power to grant maintenance 
from the date, particularly when the I A had been 
filed 1n about August, 1990 only So, I ordered 
notice of motion on 19 6 199] and the respon- 
dent-wife is represented by counsel Hesubmıtted 
that courts had held ın very many cases that the 
, Court could grant such interim maintenance from 
the date of service ofsummons in the main O P In 
the present case, after verification, 1t was stated 
that thesummons was served on 12 9 1989 though 
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the O P was filed m August, 1989. So, the Jearned 
counsel forthe respondent contended that ifat all 
the 1mpugned order could be modified to the 
effect that the maintenance ordered could be for 
the period beginning from 12 9 1989, if not from 
August, 1989, the date when the main O P. was 
filed. 
3 On this point he relied on E K.Raghavan v. 
KK Saroja, A I.R 1987 Ker 151, $mt.Sobhana v 
Amar Kanta, AIR 1959 Cal 455, Mahalıngam 
Pillai v Amsavallı, (1956)2 M LJ. 289, Samir 
Banerjee v. Sujata Banejee, 70 CW.N 633, 
N Subramanyam v Mrs.MG Saraswat, A IR. 
1964 Mys 38 
4. In the above referred to E K Raghavan v 
KK.Saroja, A I R. 1987 Ker 151, the O.P. was filed 
on 26.3 1980, summons was issued on 9 4 1980, 
the I A. for interim alimony was filed on 24.11 1980 
and the alimony was granted from the abovesaid 
date 9 4 1980 In that context, the learned Judge 
observed as follows 
“The chief point for doubt in this case was with 
regard to the duration over which the court can 
order alimony Relying on a decision reported 
in Radhakumai v. K.M K. Narr, 1982 KLT 
417 AIR 1983 Ker 139, this Court said that 
there 1s no legal impediment for the court 
directing maintenance to be paid by the hus- 
band from the date of service of summons ın 
the main petition even though the petition for 
interim relief was filed sometime after the 
. filing of the main petition ” 
İn the above referred to Banerjee v Sujata Baner- 
jee, 70C WN 633 also, reliance was placed on the 
above referred to Mahalingam Pillai v Anısavallı, 
(1956)12 MLJ 289 Similar is the decision 
reported in the above referred to N.Subramanıyan 
v Mr MG Smaswau, ATR 1965 Mys 38 The 
learned counsel for the respondent also brought 
to my notice Jwala Prasad v Meena Devi, AI R 
1987 All 130, where the Allahabad High Court 
has | "ld that such maintenance could be granted 
iom the date of the insntunon of the original 
peuuon 
5. Asagainst these decisions no doubt, the learned 
counsel for the petitioner relied on Bhanwar Lal 
v Kamala Devi, A 1 R 1983 Raj 229, wherein I find 
the following observauon A 
“With regard to the period for which the 
intenm maintenance amount should be awarded, 
some courts have taken the view that the 
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respondent spouse 1s entitled to get interim 
maintenance from the date on which the serv- 
ice of the main petition 1s effected upon the 
respondent But in my view the interim main- 
tenance should be awarded to the indigent 
spouse from the date when the application 
under Sec.24 of the Act ıs actually moved 
There may be cases where the respondent may 
not be in justifiable need of interim mainte- 
nanceduringthe earher stages ofthe matrimo- 
nial litigation or may unduly delay the filing of 
an application under Sec 24 for the interim 
maintenance for several years after the filing of 
the main petition and 1n all such cases 1t would 
not be proper to award a lump sum amount to 
the respondent spouse, who has neglected to 
file an application under Sec 24 of the Act 
soon after the service is effected upon her of 
the notice of the main petition ” - 
6. In view of the decisions of several High Courts 
including this Court, I am not inclined to agree 
with the view taken by the Rajasthan Court in 
the above referred to Bhanwar Lal v Kamala 
Devi, AIR. 1983 Ray 229 and would prefer to 
take the view taken in the above referred to 
E.K. Raghavan v. KK Saroja, A LR 1987 Ker. 151 
and Mahalingam Pilla v Amsavallı, (1956)2 M L.I 
289 
7. No doubt in the above referred to Bhanwar Lal 
v. Kamala Devi, A I R. 1983 Raj 229, ın the pas- 
sage above quoted it 1s stated that there may be 
cases where the spouse may not be ın justifiable 
need of interim maintenance during the carlter 
Stages of the matrimonial hüugation and may 
unduly delay the filing of application under Sec.24. 
Further, the learned counsel for the petitioner 
also stressed the point that in the present case, the 
LA. was filed more than ten months after the 
summons was served in the main O P; But, [do not 
think that this can be considered as a very long 
delay Thatapart, in the affidavit rn support ofthe 
IA, the wife states that three years after the 
marriage (which took place ın 1953), she was 
driven out of the house After staung so ın para- 
graph 5 of the affidavit, she says as follows: 
"I state that from that onwards I am suffering 
without food and proper dress, I have no means 
to maintain myself In spite of several pan- 
chayats and mediators the respondent refused 
to take back unless dowry demand is complied 
with.” 
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As against this allegation. I only find a general and 
vague denial ın the counter statement filed by the 
husband as follows: 

"The petitioner has means to defend the case 

and also to maintain herself." 
So, ıt cannot also be said that the wife was having 
means earlier to the filing of the said LA., in the 
light of the abovesaid allegations in the affidavit 
and counter, as stated above, It has also been 
observed ın the above referred to Smt Sobhana 
Sen v. Amar Kanta, AIR 1959 Cal 455 at 457, as 
follows. 

“Tt ıs well-known that orders for maintenance 

are passed even at a very late stage of the pro- 

ceedings ” 
8. Regarding the quantum of maintenance, the 
learned Counsel for the petuoner argued that itis 
excessive. But the court below has come to the 
conclusion that the husband gets Rs.2,500 per 
month as income Further, admittedly apart from 
the petitioner-husband being a salaried employee, 
he ıs also owning lands, where several crops are 
cultivated and income is earned therefrom The 
court below points out the evidence given by P.W.2, 
the Village Administrative Officer regarding the 
extent of the land owned by him and the crops 
raised therein He has also given details of his 
earnings from thc abovesaid lands and he has also 
produced Exs.A-1 to A-4 Onitta and Adangal 


'extracts relating to the lands owned by the peu- 


uoner All these are mentioned ın detail in para- 
graph 8 of the Order of the court below. Further, 
thecourt below rightly rejected Ex.P-1 filed by the 
petitioner-husband to contend that his salary was 
only Rs 250 per month, and came the conclusion 
that he was earning at least Rs.2,500 per month. 


“So, taking all these into consideration, the court 


below has held that he would be getting Rs.30,000 
per year, in other words, Rs 2,500 per month Ido 
not find any error of jurisdicuon in the order 
passed by the court below 

9. The result is, the order of the court below 
requires only one modification, viz., the interim 
maintenance is granted only from the abovesaid 
date of 12.9 1989 and not from the earlier date of 
the main O P Subject to the above modification, 
the civil revision petition 1s dismissed. No costs. 


RS ---- Order modified and reviston dismissed. 


I] Tamil Nadu Electricity Board by its Chief Engineer v. Shanmughasundaram 


INTHEHIGH COURTOFJUDICATURE AT 
MADRAS. 


Present:- Dr.A.S Anand, CJ and Raju, J 


W A Nos 1033 and 1142 of 1990 
20th Maich, 1991. 


Tamil Nadu Electricity Board by its Chicf 
Engineer, Personnel, Madras and others 
Appellant 


v. 
N.K-Shanmughasundaram and another 
Respondents 


(A) Tamil Nadu Electricity Board Employees Disci- 
pline and Appeal Regulations, Regulation No 8(b) 
as amended by G.O Ms No 368, dated 7 7 1980 - 
Disciplinary action against employees of Electricity 
Board - Enquiry Officer conducting enquiry and 
Submitting réport - Disciplinary authority passing 
orders without giving any opportunity to delinquents 
of being heard - Orders whether valid - Principles of 
natural Justice - Whether can be excluded by specific 
statutory provision 

(B) Constitution of India (1950), Art 12 - Electricity 
Board - Whether a 'State' 

The provision 1n Regulation 8(b) of the Tamil 
Nadu Electricity Board Employees Discipline and 
Appeal Regulations made in the purported exer- 
cise of powers conferred under Sec 79(C) of the 
Electricity Supply Act, 1948 that ‘after the enquiry 
has been completed, the person shall be entitled 
to put in, 1f he so desires, a further written state- 
ment of his defence, whether or not the person 
charged desired or had an oral enquiry, desires 
before passing of final order assumes great signifi- 
cance and importance in deciding the question 
directly in issue before the Court The Enquiry 
Officer submits a report only and does not pass 
finalorders Therefore before the passing of final 
orders by the Disciplinary Authority so far as the 
guilt of the delinquent officer is concerned and 
.beforethe findings arearrived at finally one way or 
the other, the delinquent officer is entitled ‘to be 
heard’ Thesecond para of Regulation 8(b) has to 
be harmoniously read with the other portion and 
1f so read, the second para has to be limited in its 
operation to the stage and purpose of showing 
cause against the penalty proposed to be imposed 
Thus the effect of the amendment introducing the 
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second para to Regulation No 8(b) is that the 
disciplinary authority ıs not obliged to inform 
beforehand, the nature of the penalty proposed to 
be 1mposed and hear or givean opportunity to the 
delinquent officer against the imposition of such 
penalty and that the dclinquent officer cannot 
claim that he should be given an opportunity to 
show cause against the quantum or nature of 
punishment before the delinquent officer being 
visited with such penalty Apart from this, the 
Court 1s unable to either appreciate or counte- 
nance the plea of the appellants that no opportu- 
nity need be given to the delinquent officer, after 
receipt of the report submitted behind his back 
but before either agreeing or disagreeing with the 
findings recorded or arrived at by the enquiry 
officer and finding the delinquent officer guilty of 
thecharges or condemninghim The fact that the 
findings recorded or conclusions arrived at by the 
enquiry officer are not pe se binding upon the 
decision of the question before the court. The 
report is a materiai which comes into the hands of 
thedisciplinary authority and the conclusions and 
findings recorded play a vital role in condemning 
or exonerating the delinquent officer and that 
being the real position, the giving of an opportu- 
nity as prayed for becomes all the more important 
and necessary The plea incidentally raised at some 
stage of the argument that the application of 
principles of natural justice can be excluded by a 
specific statutory provision equally does not ap- 
peal to the court, so far as the present case 1s 
concerned’ It 1s, no doubt, by now a well-settled 
principle of law that natural justice does not sup- 
plant but supplement the law and the application 
of those general principles cannot only be modi- 
fied but also be excluded by a particular statute or. 
statutory provision At thesametime,such exclu- 
Sion ought not to be readily inferred That 1s 
because the Apex Court on more than one occa- 
sion categorically laid down the proposition that 
to treat a person in violation of the principles of 
natur il justice would amount to arbitrary and 


` discriminatory treatment and would violate the 


guarantees secured under Art.14 of the Constitu- 
tion of India. Principles of natural justice have 
since been uniformly recognised ‘to have 
become part of the guarantee secured under Art.14 
of the Constitution of India That apart, though 
employees ot the Board are not members of 
the civil service of the State, the appellant Board 


500 


15 1ndisputably 'State' within the meaning of Art 12 
ofthe Constitution of India and thus the action of 
the appellants shall answer the requirements of 
Arts 14 and 16 of the Constitution of India which 
in turn will ensure compliance with the principles 
of reasonableness, fairness and justness as 
opposed to arbitrariness and acung at whimsically 
andcapriciously Consequently, though a law can 
provide for the exclusion of the principles of 
natural justice ın a given case, yet the same 1S 
subject to scrutiny on the touchstone of Art 14 of 
the Constitution of India. So far as the case on 
hand ıs concerned, the Court is unable to agree 
with the submission that the second paragraph of 
Regulation 8(b) hasthe necessary consequence of 
excluding their applicability beyond the stage or 
purpose for which ıt has been designed 

i [Paras 29 and 30] 
Cases referred to: 
Union of India v Mohamed Ramzan Khan, (1991)1 
L.LJ 29, Khemchand v Union of India, (1958)1 
MLJ (SC) 169 11958)1 ARWR (SC) 169 
(1959)1 Lab L J 167 1958S CJ 497 1958S CR 
1080 AIR 1958S C 300, State of Assam v Bimal 
Kumar Pandit, A I R. 1963 S C 1612 (19631 LLJ 
295, Union of India v Goel, AI R 1964 S C 364 
(1964) LLJ 38 (1963-64)25 FJ R 159, Union 
ofIndıa v Tulsıram, P Pate, AIR I 985S C 1416, 
Union of India v E Bashyam, A IR 1988 S C 100, 
Kailash Chander y State of UP, AIR 1988 SC 
1338 Union of India v Mohamed Ramzan Khan, 
(1991) LLJ 29, S Kannan v Member of the 
Local Board, S B I, (1990)1 M L J. 516, Satyavu 
Singh v Union of India, (1985)4 S C C 252, Shivaji 
Atmap Sowantv State of Maharashna,A I R 1986 
SC 617 1986 LabIC 585 (1986)2 SCC 112 
(1986)52 Fac LR 474. (1986)1 Serv LJ 358 
(1986)1 S CJ 372, Secretary, Cennal Board of 
Excise and Customs v K.S Mahalıngam, A.I R 1987 
S C 1919, Madhav Rao Scindia v Union of India, 
AIR 1971 S C. 530, P A Shahv State of Gujarat, 
AIR 1986S C 468 (1986)]1 SC C 581 (1986)1 
S CJ 106 
Appeal under Clause 15 of the Letters Patent 
against the Order of Govindasamy, J, dated 
31 7 1990 and made in the exercise of the Special 
Orıgınal Jurisdiction. of the High Court in 
W P Nos 6487 and'2690 of 1986, presented under 
Art 226 of the Constitution of India to issue, a 
writ. of certiorari calling for the records of the (1) 
respondent in B P Ms (F B) 46 (Administration 
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Branch), dated 5 6 1986 (W P No 6487 of 1986) 
MR Narayanaswamı, Senior Counsel, for 
KP H Thulasiraman, for Appellant 

R Kishnamuithy, Senior Counsel, for M/s PM 
Bhaskaran, V Manseka and C T Prabhakai, for 
Respondent 

The Order of the Court was made by 

Raju, J - The short but of late often raised ques- 
tion that arises for consideration ın these cases 1S 
as to whether the failure to furnish a copy of the 
report of the Enquiry Officer to the delinquent 
employee ın a disciplinary proceeding before the 
Disciplinary or the Punishing Authority, as the 
case may be, makes up its mnd and records the 
finding of guilt as against him, would constitute 
violation ofthe principles of natural justice or the 
relevant statutory regulations? In the instant case, 
relevant regulations are “Tamil Nadu Electricity 
Board Employees’ Disciplineand Appeal Regula- 
tions (hereinafter referred to as ‘The Regula- 
tions’) o 

2 The Writ Appeal No 1033 of 1990 has been filed 
against the order of the learned single Judge dated 
31 7 19901n W P No 6487 of 1986 whereunder the 
learned Judge allowed the writ petition. filed 
by the respondent herein seeking to quash the 
proceedings of the appcllant ın BP Ms (FB) 
46 (Administrative Branch), dated 5 6 1986 
following his ea: her order in W P No 26900f1986 
dated 27 6 1990 WA No 1142 of 1990 has been 
filed against the order ın W P No 2690 of 1986 
supra 

3. The salient features of the case pertaining to 
W A No 1033 of 1990 relevant for the purpose 
of deciding the issuc raised before us are as 
follows 3 
The respondent was working as an Assistant Divi- 
sıonal Engineer/East/Arni in the services of the 
appellant and alleging certain irregularities in 
effecting ‘on the line services’ to the Agricultural 
Pumpsets ın contravention of the instructions 
then in force, a charge memo dated 13/20-8-1985 
was issued framing two charges A questionnaire 
form was also enclosed to that charge memo to 
resubmit the same along with his explanation He 
submitted his explanation dated 25 10 1985 and 
also resubmitted the questionnaire form duly filled 
opting for an oral enquiry The Divisional Engi- 
neer, Tiruvannamalai was appointed as Enquiry 
Officer who conducted an enquiry into the charges 
and the respondent participated in the same The 


Ij 
enquiry officer ultimately submitted his report 
finding charge No 1asnot proved and charge No 2 
as proved On receipt of the report of the Enquiry 
Officer as above, the appellant Board appears to 
have decided to disagree with the findings of the 
Enquiry Officer ın respect of charge No 1 and 
treated the said charge also as having been proved 
Consequently, after a consideration of the case 
with the connected records, the Board came to the 
conclusion that the respondent may be dismissed 
from the service of the Board and accordingly 
ordered his dismissal from service. The decision of 
the Board was communicated to the appellant in 
its B P.Ms (F B ) No 46 (Administrative Branch) 
dated 5 6 1986 and along with it, a copy of the 
enquiry findings submitted by the Enquiry Officer 
was also forwarded 

4. Thereupon, the respondent filed W P No 6487 
of 1986 praying for a writ of cerfioran to quash 
the proceedings dated 56 1986 dismissing the 
respondent from service. Apart from other grounds 
of challenge with which we are not concerned 
presently 1n the appeal before us, two of the grounds 
require to be mentioned One of those grounds 1s 
that the minutes of the Enquiry Officer or his 
findings was not furnished to the respondent and 
therefore he had no opportuuity to rebut the 
charges It was also contended that the order of 
dismissal was against the principles of natural 
justice and that he has not been given any oppor- 
tunity before reversing the finding of the Enquiry 
Officer 1n respect of charge No 1 The second 
ground raised regarding the procedure adopted 
was based on Regulation No 8(b) of the Tamil 
Nadu Electricity Board Employees' Discipline and 
Appeal Regulations After referring to the said 
Regulation, it was contended that the failure to 
Issue a second show-cause notice and that though 
1n respect of some of the employees, such a notice 


was being issued, in the case of the respondent, _ 


straightaway a dismissal order has been passed 
without any opportunity, that heshould have been 
also given such anopportunity tostate his caseand 
the failure to do so, violated Arts 14 and 16 of the 
Constitution of India 

5. The appellant filed a counter affidavit in which, 
while traversing the various claims made in the 
affidavit of the respondent, 1t was submitted that 
Regulation 8(b) referred to and relied upon by the 
respondent in his affidavit, was the one which 
stood prior to its amendment in the year 1980 and 
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that paragraph 2 of Regulation 8(b) had been 


- amended in G O Ms No 368, (Secretariat Branch), 


dated 7 7 1980 and after such amendment, not 
only the provision for the second show-cause notice 
has been deleted, but it enabled the punishing 
authority to make an order ımposıng such penalty 
as it deemed fit and it shall not be necessary to give 
the person charged any opportunity of making a 
ıepresentatıon on the penalty proposed to be 
imposed On the basis of the amended regulation, 
1t was contended by the appellant that no second 
Show-cause notice was issued and that the final 
order issued enclosing a copy of the findings 
with that, was 1n order and valid It was also 
contended that ın respect of Class T1 Officers like 
the respondent, ıt was only the Discipline and 
Appeal Regulations that applied and having 
regard tothe terms ofthe amended regulation, the 
failure to issue a second show cause notice unlike 
in the case of workmen who are governed by 
the Standing Orders which provided for the issue 
of a second show-cause notice, no question of 
discrimination arose 

6. The learned single Judge, after hearing the 
submissions made before him, considered that the 
ratio ofan earlier order passed in W P No 2690 of 
1986, dated 27 6 1990 (which itself 1s the subject 
matter of W A No 1142 of 1990 before us) on the 
question of an opportunity to be given before 
passing a final order of punishment, squarely apphed 
to the present case 1n favour of the respondent 
therein and allowed the writ petition on that soli- 
tary ground and ordered the setting aside of the 
order of dismissal It may be relevant to point out 
at this stage that in W P No 2690 of 1986, Gov- 
indasamy, J. held that it was obligatory on the part 
of the Electricity Board, namely, the Disciplinary 
Authority, to forward a copy of the Enquiring 
Officer’s report before the Disciplinary Authority 
considers the entire matcrials for the purpose of 
taking a decision on the disciplinary proceedings 
initiated against the delinquent officer and the 
failure to forward the report of the Enquiting 
Authonty before the Disciplinary Authority passed 
final orders of punishment, resulted in depriva- 
tion of an opportunity to make a representation 
with reference to the findings passed by the Disci- 
plinary Authority Aggricved, the appellant filed 
the above appeal 

7. The relevant facts pertaining to W A No 1142 
of 1990 are as follows 
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The respondent, who entered the services of 
the first appellant-Böard as Load Surveyor in 
Papanasam Electricity System, secured in course 
of time successive promotions and at the relevant 
point of time he was working as Assistant 
Divisional Engineer While discharging duties as 
such, disciplinary proceedings were initiated against 
him for wilful insubordination or disobedience 
and for dishonesty with the Board’s business as per 
Sec 5-A of the Discipline and Appeal Regulations 
of the Board and for neglect of work as per Sec 10 
of the said Regulations After the submission of 
his explanation, an enquiry has been conducted 
and the Enquiry Officer also submitted his report 
finding that all the three charges framed against 
the respondent were proved, On the basis of the 
report of Enquiring Authority, the Disciplinary 
Authority, by its order dated 24 2 1986, ordered 
the dismissal of the respondent The main griev- 
ance of the respondent was that the report of the 
Enquiring Authority was not forwarded to the 
respondent before passing the order of punish- 
ment and that this constituted deprivation of an 
effective opportunity to defend himself The writ 
petition filed challenging the order of dismissal 
was allowed sustaining the plea that the non- 
furnishing of the report before the passing of the 
final order of punishment deprived the respon- 
dent ofan effective opportunity to make his repre- 
sentation 

8. Before proceeding with the consideration of the 
issue raised before us, it 15 necessary to deal with 
the development of law relatıng to delinquent 
officer who 1s a Government servant and who 1s 
governed by Art.311 of the Constitution of India, 
ınasmuch as the counsel appearing on either side 
relied upon tae ratio laid down by the apex court 
ına series of cases pertaining to such Government 
servants to substantiate their respective viewpoints 
ın construirig Regulation 8(b) of the Discipline 
and Appeal Regulations and the extent, scope and 
substances of the right secured to an employee of 
the appellant thereunder 

9. Mr M R.Narayanaswami, learned Senior coun- 
sel appearing on behalf of the appellant Board 
contended as follows: 

The lcarrted single Judge was not right in holding 
that ıt was obligatory on the part ofthe appellant, 
the Disciplinary Authority, to forward the copy 
of the enquiry report to the delinquent Officer 
before considering the entire materials for the 
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purpose of taking a decision on the disciplinary 
proceedings initiated. It was thesubmission of the 
learned counsel that after the amendment to 
Regulation No 8(b) by B P Ms No 368, (Secretar- 
1at Branch), dated 7 7 1980, it shall not be neces- 
saryto give the person charged any opportunity of 
making representation on the penalty proposed 
to be ımposed and consequently there was no 
necessity, scope or obligation to forward the 
report of the Enquiry Officer and give any oppor- 
tunity before passing final orders on the discipli- 
nary proceedings initiated against the delinquent 
Officer The learned counsel further submitted 
that the ratio of the decisions referred to and 
relied upon by the learned Judge are not really 
decisive of the matter and that there are other 
decisions of the Supreme Court and that of this 
Court the ratio of which, according to the learned 
counsel, were more binding upon him than those 
followed by the learned Judge In other words, the 
submission of the learned counsel was that there 
are other decisions of larger Bench taking a con- 
trary view and that the conclusions rendered by 
the learnéd Judge cannot be sustained in law In 
reply to the plea of the respondent placing 
reliance upon the decision of the latest pronounce- 
ment of the Supreme Court reported in Union of 
India and others v Mohamed Ramzan Khan, (1991)1 
L L.J. 29, the learned counsel for the appellant 
contended that the said decision should be taken 
to have been rendered per incuriam and therefore 
does notoperateas an effective and binding prece- 
dent and that the earlier decisions reported ın 
Union of Indiav Tulsiram P Patel, A.E.R. 1985, S.C 

1416 and Kailash Chande v State of UP, AIR 

1988 SC 1338, alone should be taken to have 
finally decided the issue and still holding the field 
as well as governing the present case. 

10. Mr R.Krishnamoorthy, learned Senior coun- 
sel appearing for the respondent countered the 
submissions on behalf of the appellant and sub- 
mitted that the learned single judge was right in 
his conclusions that the latest pronouncement in 
Mohamed Ramzan Khan's case, (1991)1 L LJ 29, 
authoritatively lays down the position of law and 
fortifies the conclusions of the learned single 
Judge and that the plea based on the principle of 
pe incuriam had no relevance or application 
to the case on hand and that no interference 1s 
called for with the well-considered order of the 
learned single Judge in the above appeal. It was 
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also submitted that there was no conflict of the 
said decision with any other decision and particu- 
larly the two decisions referred to on behalf of the 
appellant. 

11. Before proceeding further with the considera- 
tion of the respective submissions of the learned 
counsel appearing on either side, 1t becomes nec- 
essary to indicate the relevant provisions of law 
governing the case on hand before us The Tamil 
Nadu Electricity Board 1s no doubt ‘State’ within 
the meaning of Art 120fthe Constitution of India, 
butatthesame time it Is to be remembered that its 
employees are in the services of the Board, their 
conditions of services being prescribed and regu- 
lated by statutory regulations made from time to 
time and the employees of the Board cannot be 
considered to be either Government servants or 
members of the civil service of the State Govern- 
ment holding any civil post under a State Not- 
withstanding the same, having regard to the series 
of decisions referred to before us, ıt becomes 
necessary to refer to the state of law, the provi- 
sions goyerning the members of civil service as 
well as the changes those provisions underwent 1n 
stages to understand the principles underlying 
and the ratio laid down in the various decisions 
referred toand relied upon Neither Art 311 ofthe 
Constitution of India nor the relevant service 
rules applicable to Government servants holding 
posts 1n civil services has any direct application to 
the case on hand On the other hand, it ts the 
Statutory Regulations made ın exercise of the 
powers conferred by Sec 79(c) of the Electricity 
(Supply) Act, 1948 made by the Board, that really 
governs the case before us 

12. The respondent in theaffidavit filed in support 
of the writ petition, extracted ın extenso the rele- 
vant portion of Regulation 8(b) but as it existed 
prior to ttsamendment in the year 1980 Itis notin 
controversy before us that a portion of Regulation 
No.8(b) underwent an amendment by virtue of 
B P Ms.No 368, (Secretariat Branch), dated 7 7 1980 
and it 15 the amended regulation alone that gov- 
erns the present case The relevant portion of 
Regulation No 8(b) as amended and pertaining 
the procedure to be followed after enquiry as is 


relevant for our purpose may be usefullyextracted _ 


as hereunder 
“8 Procedure for imposing of penalties - 
(a) 
(b) . After the inquiry has been completed, 
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the person charged shall be entitled to put ın, 
if he so desires, a further written statement 
of his defence Whether or not the person 
charged desired or had an oral enquiry he shall 
be heard in person at any stage 1f he so desires 
before passing of final orders A report of the 
enquiry or personal hearing (as the case may 
be) shall be prepared by the authority holding 
theenquiry or personal hearing whether or not 
such authority 1s competent to impose the 
penalty Such report shall contain a sufficient 
record of the evidence, 1f any, and a statement 
of the findings and the grounds thereof 
After the enquiry or personal hearing referred 
to ın clause (b) has been completed and after 
the authority competentto impose the penalty 
mentioned in that clause has arrived at provi- 
sional conclusions in regard to the penalty to 
be ımposed on the basis of the evidence 
adduced during the enquiry, he shall make an 
orderimposing such penalty and it shall notbe 
necessary to give thc person charged any 
opportunity of making representation on the 
penalty proposed to bc imposed ” 
13. Before going into an analysis of the case law 
cited which were rendered in the context of a 
member of Government service and the provi- 
sionsoflawapplicable to them, it will be appropri- 
ate to refer to those provisions themselves to the 
extent relevant for our purpose and trace the 
development of the law relaung to the rights ofa 
Governmentservantsought to be punished for his 
acts of commission or omission Prior to the 
commencement of the Constitution. of India, 
members of the civil scrvices were governed by 
Sec 240 of the Governmentof India Act, 1935, and 
Sec 240(3) which is relevant for our purpose read 
thus 
“3. No such person as aforesaid shall be 
dismissed or reduced in rank until he has been 
given a reasonable opportunity of showing 
cause against the action proposed to be taken 
in regard to hım” 
The corresponding provision in the Constitution 
of India, 1950 to the said Section was Art 311(2) 
and in the original Constitution it read thus 
“No such person as aforesaid shall be dıs- 
missed or removed or reduced in rank until he 
has been given a reasondble opportunity of 
showing cause against the action proposed to 
be iaken ın regard to hım” 


504 


The scope of the above provision came up for 
consideration of the Apex Court in several cases 
of which the following may be usefully referred 
to - Khemchand v Union of India, (1958) ML J 
(SC) 169 (1958)1 An.WR (SC)169 (1959)1 
Lab LJ 167 1958 S CJ 497 1958 SCR 1060 
AIR. 1958 SC 300, State of Assam v Bimal 
Kumar Pandit, A I R 1963 S C 1612 (1963)1 LL T 
295 and Union of India v Goel, AIR 1964 $C 
364 (1964)1 LLJ 38 (1963-64)25 FJR 159 
14. Then came the Constitution (Fifteenth Amend- 
ment) Act, 1963 which brought about change in 
Art 311(2) which read thereafter as follows 
"No such person as aforesaid shall be dis- 
missed or removed or reduced in rank except 
after an enquiry 1n which he has been informed 
ofthe charges against him and given a reason- 
able opportunity of being heard in respect of 
those charges and where ıt ıs proposed, after 
such enquiry, to impose on him any such pen- 
alty, until he has been given a reasonable 
opportunity of making representation on the 
penalty proposed, but only on the basis of the 
evidence adduced during such inquiry " 
15. Thereafter came the Constitution (Forty-Sec- 
ond Amendment) Act, 1976, under which Art.311(2) 
underwent a further change and thesaid provision 
thereupon read thus 
*No such person as aforesaid shall be dis- 
missed or removed or reduced in rank except 
after an enquiry in which he has been informed 
ofthe charges against him and given a reason- 
able opportunity of being heard in respect of 
those charges 
Provided that where it ıs proposed, after such 
inquiry, to impose upon him any such penalty, 
such penalty may be imposed on the basis of 
the evidence adduced during such inquiry and 
itshall not be necessary to give such person any 
opportunity of making representation on the 
penalty proposed ” 
After such amendment, the question regaiding 
the rights of a civil servant came up for considera- 
tion in several decisions of the Supreme Court of 
which the following, few have been referred to 
before us 
Union of (ndiav Tulsıram, P Patel, A I R 1985S C 
1416, Union of India v E Bashyam, AIR 1988 
S C 1000, Kailash Chandei v StateofU PAIR 


1988 S C 1338 and Union of India v Mohamed . 


Ramzan Khan, (1991) L LJ 29 The decision of 
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Srinivasan, J reported ın S Kannan v Member of 
the Local Board, SBI, (1990)1 M L 516, con- 
firmed on appeal in an unreported decision in 

W A No 1011 of 1989, dated 7 12 1989 was also 

referred to on behalf of the appellant 

16. A Constitution Bench of the Supreme Court, 

ın a decision reported ın Goel’s case, A IR 1964 

SC 364 (1964) LLJ 38 (1963-64)25 FJR 

159, analysed and highlighted the basic principles 

underlying the constitutional safeguard 1n Art 311 

of the Constitution of India and opined. 

. “Art.311 consists of two sub-articles and their 
effect is no longer in doubt The question 
about the safeguards provided to the public 
servants ın the matter of their dismissal, 
removal or reduction in rank by the 
Constitutional provision contained in Art 311, 
has been examined by this Court on several 
occasions [t 1s now well-settled that a public 
servant who is entitled to the protection of 
Art 311 must get two opportunities to defend 
himself He must have a clear notice of the 
charge which he is called üpon to meet before 
the departmental enquiry commences, and after 
he gets such notice and is given the opportu- 
nity to offer his explanation, the enquiry must 
be conducted according to the rules and con- 
sistently with the requirements of natural jus- 
tice. At the end of enquiry, the enquiry officer 
appreciates the evidence, records hus conclu- 
sions and submits his report to the Govern- 
ment concerned Thai is the first stage of the 
enquiry, and this stage can validly begin only 
after charge has been served on the delinauent 
public servant | 
After the report is received by the Govein- 
ment, the Government is entitled to consider 
the report and the evidence led against the 
delinquent public servant The Government 
may agree with the report or may differ, either 
wholly or partially, from the conclusions 
recorded ın the report If the teport makes 
findings in favour of the public servant, and the 
Government agrees with the said findings, 
nothing more remains to be done, and the 
public servant who may have been suspended 
is entitled to reinstatement and consequential 
reliefs Ifthe report makes findings in favour of 
the public servant and the Government dis- 
agrees with the said findings and holds that the 
charges framed against the public servant are 
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piima facie proved, the Government should 
decide provisionally what punishment should 
be imposed on the public servant and proceed 
to issue a second notice against him in that 
behalf If the enquiry otticer makes tindings, 
some of which are in favour of the public 
servant and some against him, the Govern- 
ment is entitled to consider the whole matter 
and if it holds that some of all the charges 
framed against the public servant are, in its 
opinion, prima facie established against him, 
then also the Government has to decide provi- 
sionally what punishment should be imposed 
on the public servant and give him notice 
accordingly It would thus be seen that the 
object of the second notice is to enable the public 
servant to satisfy the Government on both the 
counts, one that he is innocent of the charges 
framed against him and the other that even if the 
charges are held proved against him, the punish- 
ment ploposed to be inflicted upon hum ıs unduly 
severe. This position under Art 311 of the 
' Constitution 1s substantially similar to the 
position which governed the public servants 
under Sec 240 of the Government of India Act, 
1935 The scope and effect of the provisions of 
Sec 240 of the Government of India Act, 1935, 
as wellas the scope and effect of Art 311 of the 
Constitution have been considered by judicial 
decisions on several occasions and It is unnec- 
essary to deal with this point in detail, vide The 
Secretary of State for India v I M Lal, (1945) 
F C R. 103, High Commissioner for India and 
High Comnussionei for Pakistan v 1 M Lal, 75 
TA. 225 and Khem Chand v. Union of India, 
(1958) S C R. 1080" [Emphasis supplied]. 
17. Regarding the nature and efficacy ofthe report 
of the Enquiry Officer, the Apex Court in Goel's 
case AIR 1964 S C. 364: (1964)1 L.LJ. 38 (1963- 
64)25 FIR 159 had stated thus: 
“In this connection, we may add that unless the 
statutory ruleor thespecificorder under which 
an officer is appointed to hold an enquiry so 
requires, the enquiry officer need not make 
any recommendations as to the punishment 
which may be imposed on the delinquent offi- 
. cer in case the charges framed against him are 
held proved at the enqunry, if, howéver, the 
enquiry officer makes any recommendations, 
the said recommendations lıke his findings on 
the merits are intended merely to supply 
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appropriate matertals for the consideration of 
the Government Neither the findings, nor 
the recommendations are binding on the 
Government vide AN D'Silva v Union of 
India, (1962)1 SCR (Supp ) 968. 
18. Another Constitution Bench of the Apex Court 
in Bimal Kumar Pandit case, (1963) L LJ 295: 
A I R. 1963 S.C 1612, to which a reference has also 
been made in Goel’s cáse, AIR 1964 SC 364 
(1964)I L L.J 38 (1963-64)25 FJ.R 159 hadalso 
an occasion to declare the position of law as to the 
duties of the disciplinary authority and the rights 
of the delinquent officer at different stages of the 
proceedings in the following manner: 
“Art 311(1) provides, ın:& alia, that no person 
covered by the said sub-article shall be dis- 
missed or removed by an authority subordi- 
nateto that by which hewas appointed We are 
notconcerned with this sub-article in the pres- 
ent appeal Art 311(2) provides that no such 
person as specified in Art 311(1), shall be dis- 
missed or removed or reduced in rank until he 
has been given a reasonable opportunity of 
showing cause against the action proposed to 
be taken in regard to him It is now well settled 
that a public officer against whom disciplinary 
proceedings are intended to be taken is en- 
ütled to have two opportunities before disci- 
plinary action is finally taken against hım An 
enquiry must be held and it must be conducted 
according to the rules prescribed in that 
behalf and consistently with the requirements 
of natural justice At this enquiry, the public 
officer concerned would be entitled to test the 
evidence adduced against him by cross-exami- 
nation,. where necessary, and to lead his 
own evidence In other words, at the first stage 
of the proceedings he is entitled to have an 
opportunity to defend himself. When the enquiry 
Is over and the enquiring officer submits his 
report, the dismissing authority has to con- 
der the report and decide whether it agrees 
with the conclusions of the reportor not If the 
findings, in the report are against the public 
officer and the dismissing authority agrees with 
the said findings, a stage is reached for giving 
another opportunity to the public officer to 
show why disciplinary action should not be 
taken against him Jn issuing the second notice, 
the dismussing authority naturally has to come to 
d tentative or provisional conclusion about the 
/ 
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guilt of the public officer as well as about the 
punishment which would meet the requirement 
of justice m his case, and it 1s only after reaching 
conclusions in both these matters provisionally 
that the dismissing authority issues the second 
notice There ts no doubt that in response to this 
notice. The public officer is enitled to show 
cause not only against the action proposed to be 
taken agaist him, butalso against the validity oi 
the correctness of the findings recorded by the 
enquiring officer and provisionally accepted by 
the dismissing authority. In other words, the 
second opportunity enabies the public officer to 
cover the whole ground and to plead that no case 
had been made out against him for taking any 
disciplinary action and then to urge tharifhefails 
in substantiating his innocence, the action pio- 
posed to be taken against hint ts cither unduly 
severe or not called for "Thus position 1s not in 
dispute ” [Emphasis supplied] t 


We ought, however, to add that if the dismiss- 
ing authority differs from the findings recorded 
in the enquiry report, 1t 1s necessary that its 
provisional conciusions 1n that behalf should 
bespecified in thesecond notice It maybethat 
the report makes findings in favour of the 
delinquent officer, but the dismissing author- 
: ity disagrees with the said findings and pro- 
ceeds to issue the notice under Art 311(2) In. 
such a case, it would obviously be necessary 
that dismissing authority should expressly state 
that 1t differs from the findings recorded in the 
enquiry report and then indicate the nature of 
the action proposed to be taken against the 
delinquent officer Without such an express 
statement m the notice, 1t would be impossible 
to issue the notice at all There may also be 
cases in which the enquiry report may make 
findings in favour of the delinquent officer on 
some issues and against him on some other 
issues That 1s precisely what has happened in 
the present case If the dismissing authority 
accepts all the said findings ın their entirety, it 
1s another matter, but if the dismissing author- 
ity accepts the findings recorded against the 
delinquent officer and differs fromsome orall 
of thdse recorded in his favour and proceeds to 
specify the nature of the action proposed to be , 
taken on its own conclusions, 1t would be nec- 
essary that the said conclusions should be briefly 
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indicated ın the notice 

In this category ofcases The action proposed to 
be taken would be based not only on the findings 
recorded against the delinquent officer in the 
enquiry, but also on the view of the dismissing 
authority that the other charges not held proved 
by the enquiring officer aie, acce. ding to the 
dismissing authority proved In ordei to give the 
delinquent officer a reasonable opportunity to 
show cause under Art 311(2) It is essential that 
the conclusions. provisionally reached by the 
dismussing authority must, in such cases, be speci- 
fied in the notice But where the dismissing 
authonty purports to proceed to issue the notice 
against the delinquent officer after accepting 
the enquiry report in its entirety, ıt cannot be 
said that it 1s essential that the dismissing 
authority must say that ıt has so accepted the 
report Aswe havealrcady indicated, it 1s desir- 
able that even ın such cases a statement to that 
effectshould be made Butwedo not think that 
the words used in Art 311(2) justify the view 
that the failure to make such a Statement amounts 
tocontravention of Art 311(2) Indealing with 
this point, we must bear in mind the fact that a 
copy of the enquiry rcport had been enciosed 
with the notice and so, reading the notice ina 
common sense manner, the respondent would 
not have found any difficulty m realising that 
the action proposed to be taken against him 
proceeded on fhe basis that the appellants had 
accepted the conclusions of the enquiring offi- 
cer in their entirety " [Emphasis supplied] 

It was thus held that the enquiry report along with 
the evidence recorded constitutes the material on 
which the Government or the Punishing Authór- 
ity has ultimately to act and that is the only pur- 
pose of the enquiry held by the competent officer 
and the feport which he makes as a result of the 
said enquiry 

19. That being the position of law pertaining to the 
protection of a civil servant under Art 311 of the 
Constitution of India, even prior to the Constitu- 
tion (Fifteenth Amendment) Act, 1963, the amend- 
ments 1ntroduced ın the year 1963, as could be 
seen from the above, merely and substantially 
gave statutory effect to the principles laid down by 
the Apex court in Khemchand v Union of India, 
(1958.1) MLJ (SC )169 (1958)1AnWR (SC) 
169 (1959)] Lab LJ 167 1958 S CJ 497 1958 
SCR. 1060 AIR 1958 SC 300, and the other 
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cases referred to above, which further clarified the 
legal position with great clarity Then came the 
Constitution (Forty-Second Amendment) Act, 1976 
under which Art 311(2) underwent substantial 
alteration and after such amendment, the Article 
read thus s 
“No such person as aforesaid shall be dıs- 
missed or removed or reduced in rank except 
, after an enquiry in which he has been informed 
of the charges against him and given a reason- 
able opportunity of being heard in respect of 
those charges 
Provided that where it 1s proposed, after such 
enquiry toimpose upon him any such penalty, 
such penalty may be imposed on the basıs,of 
the evidence adduced during such inquiry and 
it shall not be necessary to givesuch personany 
opportunity of making representation on the 
penalty proposed.” 
The question that 1s now raised before us for our 
determination came up in the same form and 
manner directly for consideration of the Apex 
Court after the amendment in 1976 before a 


Division Bench of three learned Judges presided ' 


over by the learned Chief Justice ın a decision 
reported in Union of India v Mohamed Ramzan 
Khan, (1991)1 LLJ 29 Ranganath Mishra, CJ, 
who spoke for the Bench, held the position to be 
thus 
“9. Where, however, the Inquiry Officer fur- 
nishes a report with or without proposal of 
punishment the report of the Inquiry Officer 
- does constitute an additional material which 
would be taken into account by the disciplinary 
authority in dealing with the matter In cases 
where punishment 1s proposed there is an 
assessment of the material and a tentative 
conclusion ıs reached for consideration of the 
disciplinary authority and that action !s one 
where the prejudicial material against the 
. delinquent is all the more pronounced 
(13)  Thereisachargeand a denial followed 
by an inquiry at which evidence is led and 
assessment of the material before conclusion 
is reached These facts do make the matter 
guası-judıcıal and attract the principles of 
natural justice As this court rightly pointed 
out in the Gujarat case, (supra) the discipli- 
nary authority 1s very often influenced by the 
conclusions of the Inquiry Officer and even by 
the recommendations relating to the nature of 


punishment to be inflicted With the Forty- 
second Amendment, the delinquent officer 1s 
not associated wiih the disciplinary inquiry 
beyond the recording of evidence and the 
submissions made on the basis of the material 
to assist the Inquiry Officer to come to his 
conclusions In case his conclusions are kept 
away from the delinquent officer and the 
Inquiry Officer submits his conclusions with or 
without recommendation as to punishment, 
the Gelinquent 1s precluded from knowing the 
contents thereof although such material ts used 
against him by the disciplinary authority The 
report is an adverse material if the Inquiry 
Officer records a finding of guilt and proposes 
a punishment so far as the delinquent is con- 
cerned In a quasi-judicial matter, if the delin- 
quent 1s being deprived of knowledge of the 
material against him though the same 15 made 
available to the punıshıng authority ın the 
matter of reaching his conclusion, rules of 
natural justice would be affected 

15 Deletion of the second opportunity from 
the scheme of Art 311(2) of the Consutution 
has nothing to do with providing of a copy of 
the report to the delinquent in the matter of 
making his representation. Even though the 
second stage of the inquiry in Ait 311(2) has 
been abolished by amendment, the delinquent is 
still entitled to repiesent against the conclusion 
of the inquiry officer hold.ng that the charges or 
some of the charges aie established and holding 
the delinquent guilty of such charges For doing 
away with the effect of the enquiry report or to 
meet the recommendations of the Inquiry Officer 
in the matter of imposition of punishment, 
furnishinga copy of the report becomes neces- 
sary and to have the proceedings completed by 
using some material behind the back of thc 
delinquent ıs a position not countenanced by 
fair procedure While by Law application of 
natual justice could be totally ruled out oi trun- 
cate. nothinghas been done here which could be. ` 
taken as keeping natina! justice out of the pro- 
ceedings and the series of pronouncements of 
this Court making rules of natural justice appli- 
cable to .uch an inquiry are not affected by the 
42ndAmendment We, there come to the conclu- 
sion thai supply of a copy of the inquiry report 
along with recommendations, if any, in the matter 
ofproposed punishment to be inflicted would be 
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within the rules of natural justice and the delin- 
quent would, therefore, be entitled to the supply 
ofacopy thereof The Forty-Second amendment 
has not brought about any change in this posi- 
tion. [emphasis supplied] 
(17) There have been several decisions in 
different High Courts which, following the 
Foity-Second Amendment, have taken the view 
that it is no longer necessary to furnish a copy 
. Of the inquiry report to delinquent officers 
Even on some occasions this Court has taken 
that view Since we have reached a different 
conclusion, the judgments in the different High 
Courts taking the contrary view must be taken 
to be no longer laying down good law We have 
not beenshown any decision ofa coordinate or 
a larger Bench of this court taking this view 
Therefore, the conclusions to the contrary 
reached by any two Judge Bench in this Court 
will also no longer be taken to be laying down 
good law, but this shall have prospective appli- 
cation and no punishment imposed shall be 
open to challenge on this ground 
18 Wemakeuclear that wherever there has been 
aninquiry officer and he has furnished a vepoit to 
the disciplinary authority at the conclusion of the 
inquiry holding thé delinquent guilty of all or any 
of the charges with proposal for any particular 
punishment or not, the delinquent is entitled to a 
copy of such report and will also be entitled to 
make a representation against it, if he so desires, 
and non-furnishing of the report would amount 
to violation of rules of natural justice and make 
the final order hable to challenge hereafter 
[Emphasis supplied] 
20. The above decision of the Apex Court, in our 
view, has finally settled the proposition 1n most 
absolute and clear terms in respect ofthe rights of 
acivilservant under Art.311 ofthe Constitution of 
India But the learned counsel appearing for the 
appellants seeks to draw inspiration from the 
observations made at paragraph 17 that their 
Lordshıps have not been shown any decision of a 
coordinate or a larger Bench of that Court taking 
a contrary view and, therefore, wants to re-agitate 
the very issue once again before us relying upon 
the decision of the Apex Court reported ın Union 
of India v Tulsiram P Patel, AIR 1985 S C 1416 
and Kailash Chander v State of U P, AIR 1988 
S C 1338 contending that the decision in Union of 
India v. Mohamed Ramzan Khan, (1991) L LJ 
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29 offends both against the principles of ‘stare 
decisis’ and ‘per incurium' 
21. Before going into the aspect of the applicabil- 
1tyofthe principle of ‘per incunum' as above, 1t will 
be useful to refer to the two decisions referred to 
by the learned counsel for the appellant to con- 
sider whether there was really any conflict as claimed 
on behalf of the appellant In Tulsıram Patel’s 
case, AIR 1985 S C 1416, a Consutution Bench 
ofthe Apex Court was considering the question of 
the validity and scope of the second proviso to 
Art 311(2) and the rival submissions noticed in 
paragraphs 32 and 33 of the judgment would more 
than clearly indicate the issues that were directly 
under consideration for the determination of the 
Apex Court In that context and in the course of 
discussion and consideration, the court made an 
observation as follows: 
“The question which then arises 1s, whether 
the Constitution (Forty-Second Amendment)" 
Act, 1976, which further amended substituted 
clause (2) of Art 311 with effect from 1st Janu- 
ary, 1977, has made any change ın the law? The 
amendments made by this Act are that ın clause 
(2) that portion which required a reasonable 
opportunity of making representation on the 
proposed penalty to be given to a Government 
Servant was deleted and in its place the first 
proviso was inserted, which expressly provides 
that it 1s not necessary to give to a delinquent 
Government servant any'opportunity of mak- 
ing representation on the proposed penalty. 
Does this affect the operation of the original 
proviso which by the Constitution (Forty-Sec- 
ond Amendment) Act became the second 
proviso Such obviously was not and could not 
have been the intention of Parlament- vide 
para 68).” 
Thatis how the further consideration ofthe issues 
before that Court continued and it 15 vis-a-vis the 
second proviso to Art 311(2) that all further as- 
pects of the case were actually considered The 
second proviso to Art 311(2) deals with only situ- 
auons where no enquiry was called for as well as 
where the enquiry can be dispensed with. The 
other decisions of the Supreme Court report in 
Satyavir Singh v Union of India, (1985)4 SCC 
252, Shivaji Atmayı Sowant v. State of Maharashtra 
andothers, A IR 1986S C 617 1986Lab.I C 585: 
(1986)2 S C C 112. (1986)52 Fac L R. 474 (1986)1 
Serv LJ 358: (1986)1 S CJ 372, were also cases 
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dealing with the applicability of the second pro- 
viso to Art.311(2) in thecontextofcases where the 
very enquiry had been dispensed with 
22. The next case was that of the Apex Court in 
Kailash Chander Case, A.I R. 1958 S C, 1338, where 
a Division Bench of that Court consisting of three 
learned Judges considered a claim made on behalf 
of a Government servant relying upon Explana- 
tion to sub-rule (3) of Rule 9 of the U P Disciplinary 
Proceedings (Administrative Tribunal) Rules, 1947 
which provided that a copy of the recommenda- 
tion of the tribunal as to thé penalty should be 
furnished to the charged Government servant 
While repelling such a plea, the Apex Court 
observed that the question of service of copy of 
report arose on account of a second show cause 
noticeto the Governmeni servant before the 42nd 
Amendment and since the proceedings in that 
case was one initiated after the 42nd Amendment, 
the petitioner cannot legitimately demand a sec- 
ond opportunity The trueand real nature, extent 
and scope of the second opportunity and as to the 
extent the 42nd Amendment really curtailed or 
abolished it was never the subject matter of direct 
consideration of the learned Judges 1n that case, 
nor were the learned Judges obliged to express any 
Risa on the applicability of the principle of 
naturál justice which became the basis and the 
there of the Judgment in Mohamed Ramzan Khan 5 
case, (1991) LL J 29 
23. Apart from the decision in the latest Mohamed 
Ramzan Khan's case, (1991)1 L LJ 29, reliance 
was also placed for the respondents on the deci- 
sion of the Supreme Court in E Bashyam s case, 
ALR 1988 S.C 1000, wherein the question arose 
directly for consideration as to whether the supply 
of copy of report of the Enquiry Officer to the 
delinquent is necessary before the disciplinary 
authority records a finding of guilt Considering 
the relevance as well as the importance of the 
question and the necessity to have the same adju- 
dicated by a larger Bench, while recommending 
consideration of referring the matter to a larger 
Bench, the learned Judges observed as follows. 
“The question arising 1n this matter 1s not with 
regard to the giving of notice limited to the 
question of what penalty should be imposed 
The question ıs whether it ıs the right of the 
delinquent to persuade the authority which 
makes up its mind as regards the guilt of the 
delinquent that such a findingis not warranted 
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in the light of the report of the Enquiry Offi- 

cer " (vide para 6 of the judgment) 
Onacareful consideration of the decision 1n Tulsi- 
ram Patel’s case, A I R. 1985 S C 1416and Secie- 
tary Central Board of Excise and Customs v 
K.S Mahalıngam, A IR 1987 S C 1919, the Apex 
Court pointed out in categorical terms that clause 
(2) of Art 311 required that before a Government 
servant was dismissed, removed or reduced ın 
rank, an inquiry must be held 1n which he should 
be informed of the charges against hım and given 
areasonableopportunity of being heard n respect 
of those charges It was also pointed out that the 
nature of the hearing to be given to a government 
servant under Clause (2) of Art 311 has been 
elaborately set out by this Court in Khem Chand's 
case AİR 1958 SC 300, and that though that 
case related to the original clause (2) of Art 311, 
the same applied to the present clause (2) of 
Art.311 except for the fact that now a government 
servant has no right to make any representation 
against the penalty proposed to be imposed upon 
him (See para 96 of Tulsuam Patel's case, A I.R 
1985 SC 1416 The first proviso to Art 311(2) 
after the 42nd Amendment also states that "it 
shall not be necessary to give such person any 
opportunity of making representation on the penalty 
proposed ” d 
24. Thére can, therefore, be no serious contro- 
versy over the fact that more than one Constitu- 
tion Benches of the Apos Court consistently and 
repeatedly laid down the position of law that the 
first stage of the enquiry is upto the stage of the 
submission of the repoit to the Government or 
the Disciplinary Authority by the Enquiry 
Authority after appreciating the evidence and 
recording his conclusions in the form of a report 
and that the second stage of the inquiry involved 
the formation ofan opinion or arriving at a prima 
facie conclusion regarding the proof or otherwise 
of the charges levelled or the guilt of the delin- 
quent officer as it is called and provisionally pro- 
pose the punishment and give an opportunity to 
the delinquent officer to show cause against the 
further course of action proposed This opportu- 
nity has been invariably held to include not onlyan 
opportunity to show cause against the 1mposition 
of the punishment or its scverity alone but also 
against the proof or otherwisc of the charges 
and thereby the very guilt of the delinquent offi- 
cer Consequently, the opportunity at that stage 
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included a right to show that he ıs innocent of the 
charges framéd against him before the Punishing 
Authority or Disciplinary Authority and that the 
charges were themselves not proved against him 

When that was the position of law prevailing on 
the eve of the 42nd Amendment and the amend- 
ment specifically and guardedly used the phrase- 
ology *makingrepresentation on the penalty pro- 
posed", can it be allowed to contend that such 
amendment had the effect of depriving the delin- 
quent officer the opportunity he had to show 
cause or make representation against the proof or 
otherwise of the charges themselves which itself 
was held to be a substantial right of the govern- 
ment servant? Is ıt open to assume ignorance on 
the part of those concerned with the Forty-Second 
Amendmentof the prevailing state oflawand take 
it for granted that the phraseology carefully cho- 
sen and deliberately used had no significance or 
meaning whatsoever If that were the intention or 
object sought to be achieved, it could have been 
made clear that the delinquent officer or govern- 
ment servant shall not be entitled to any further 
opportunity after thestage ofenquiryor that there 
was no need to give any second or further show 
cause notice or opportunity after the conclusion 
of the enquiry It 1s a well accepted proposition 
that the object of the enquiry by a person other 
than the Disciplinary Authority itself ıs not merely 
to collect the materials and simply forward them, 
butappreciate the evidence and record his conclu- 
sions and submit them ın the form of a report 
which by itself constitutes as a material for the 
Disciplinary Authority to take further action 

Though the report as such is not binding upon 
the Disciplinary Authority and it is open to such 
authority esther to agree or disagree with the find- 
ings of the Enquiry Officer, the fact that the find- 
ings or conclusions in the report influences the 
mind of the Disciplinary Authority considerably 
and form as basic material having great persuasive 
value cannot beruled out That being the position, 
the relevant question that necessarily required 
to be decided will be whether the Disciplinary 
Authority can act upon such a report received 
behind the back of the delinquent officer even 
before the same was communicated to him and 
such officer was given an opportunity to explain 
anything said adverse against him ın the report 
before arriving ata finding of guilt or otherwise or 
holding the charges proved or not, on the basis of 
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sucha report That is what we are concerned with 
in the matter before us and the question 1n that 
form directly was posed only in E Bashyam's case, 
AIR 1988 SC 1000, though not answered but 
came to be ultimately decided in the latest pro- 
nouncement 1n Mohamed Ramzan Khan's case, 
1991) LLI 29 

25. That apart, considering the judgments relied 
upon by the learned counsci for the appellants as 
well as the latest decision of the Apex Court in 
Mohamed Ramzan Khan's case, (1991)1 L LJ 29, 
we do not find either the fact, situation or the 
question directly involved therein are one and the 
same To find out the ratio of a decision of a case, 
ıt ıs not enough to merely pick up a word or a 
sentence from a judgment and treat ıt as the complete 
exposition of law on the subject unmindful of the 
facts and circumstances of the case or the context 
in which those observations were made The Apex 
court has not only cautioncd against such practice 
but indicated that sich sentences or words 
divorced of the situation and purpose cannot be 
considered as binding precedents themselves No 
doubt, Art 141 of the Constitution of India man- 
dates that the law laid down by the Supreme Court 
is binding on all other Courts but it 1s not that 
every observation can be treated as the full and 
complete exposition of law Madhav Rao Scındıa 
v Union of India, AIR 1971 SC 530, In yet 
another decision reported in P A Shah v Stare of 
Gujarat, AIR 1986S C 468 (1986)1 S C C 581 
(1986)1 SCJ 106, the Apex court opined that 
while applying a decision to a later case, the court 
which 1s dealing with it, should carefully try to 


, ascertain the true principle Jaid down by the pre- 


vious decision and that the fact that a decision 
often takes its colour from the question involved 
ın that case ın which ıt was rendered cannot be 
1gnored and the scope and authority of a prece- 
dent should never be expanded unnecessarıly beyond 
the needs of a given situation We have already 
considered and expressed our views as to the 
ratio of the various decisions referred to ard our 
conclusions ın that regard will go to show that 
there is absolutely no scope for even contending 
that the latest decision ın Mohamed Ramzan Khan’s 
case, (1991)1 L LJ 29, conflicts with any other 
decision of a coordinate or larger Bench of the 
Apex Court 

26. Viewed thus, as 1t ought to be, we find that 
there was no scope or occasion for visualising any 
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d 
Gönül as suggested on behalf of the appellants 
! The decisions referred to and relied upon by the 
learned counsel for the appellants are not authori- 
ues for the proposition that rules of natural justice 
have no application in such cases and that the 
delinquent officer or government servant is not 
entitled to have an opportunity to explain the 
conclusions or findings against him by the Enquiry 
Officer, to the Disciplinary Authority before such 
authority ariives at a finding of guilt or otherwise 
of the de'inquent officer holding the charges proved 
or not proved That being the position, we see no 
conflict of the view expressed or ratio laid down 
by the learned Chief Justice of India in the 
latest pronouncement in Mohamed Ramzan 
Khan’s case, (1991)1L LJ 29, with the ratio of the 
earlier decisions referred to on behalf of the 
appellants Itwas observed at para 17 of the above 
case thus. 
“(17) There have been several decisions in 
different High Courts which, following the 
Forty-Second Amendment, have taken the v.cw 
that it is no longer necessary io furnish a copy 
of the inquiry report to delinquent officers 
Even on some occasions this Court has taken 
that view Since we have reached a different 
conclusion, the judgments in the different High 
Courts taking the contrary view must be taken 
to be no longer laying down good law We have 
not been shown any decision of a co-ordinate 
ora larger Bench of this Court taking this view 
Therefore, the conclusion to the contrary 
reached by any two-judge Bench in this Court 
will also no longer to be taken to be laying 
down good law, but this shall have prospective 
application and no punishment imposed shall 
be open to challenge on this ground ” 
The above observation, 1n our view, only is 1ndica- 
uve of the fact that all relevant decisions have 
been, though not referred to, considered and there 
was no judgment of the Apex Court rendered by a 
coordinateor a Larger Bench takinga viewcontra 
to theone taken by them in regard, particularly to, 
the requirement of the supply of the enquiry 
reportasa necessary requirement ofthe supply of 
the enquiry report as a necessary requirement [or 
the due compliance with the principles of natural 
Justice The earher judgment had not looked at 
the provisions and requirement of the supply of 
the copy of the report from that angle This, 
according to us also fortifies our view that ın the 
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cases relied upon on behalf of the appellants, the 
question never arose directly as 1n the latest pro- 
nouncement referred to supra and that it has been 
since authoritatively decided and thesaid decision 
1s very much binding upon us having regard to the 
declaration contained in Art 141 of the Constitu- 
tion of India For the very same reason, we con- 
sider that the decision reported in S Kannan v 
Member of the Local Boad, S BI, (1990)1 M LJ 
516 as well as the order made on an appeal from 
thesamein W A No 1011 of 1989, dated7 12 1989 
can any longer be said to lay down the correct 
position of law after the latest pronouncement of 
the Apex Court That apart, we find that those 
decisions also turned upon the peculiar provision 
contained in the rules governing that case provid- 
ıng for service of report only along with the final 
orders 
27. For what all has bcen said above, we consider 
11 to be unnecessary to refer to the decisions per- 
taining to “per manian” and “stare decisis” cited 
at the Bar on behalf of either side or deal with and 
adjudicate upon those submissions as they do not 
strictly arise in this case 
28. We consider ıt necessary, even al the expense 
of repetition,to state that we had to refer to all 
those decisions and deal with the scope of Art.311(2) 
having regard to the fact that the entire gamut of 
case law produced concerned cases of Govern- 
ment or civil servants of the State We were alive 
to the position that the cascs oefore us pertained 
to employees of a Board constituted no doubt 
under a statute, and the rights of such employees 
of an undertaking were governed by statutory 
regulations made by the Board and not either by 
Art 311(2) of the Constitution ot India or the 
other rules governing civil servants of the State 
The case law refcırcd to, therefore, would be 
relevant, So far as the present cases are concerned, 
as of persuasive value and not as directly binding 
authority 
29. The provisions of law that directly apply and 
really govern the casc are those contained in 
Regulation No 8(b) of the Tamil Nadu Electricity 
Board Employces Discipline and Appeal Regula- 
uons made ın the purporlcd exercise of powers 
conferred under Sec 79(c) ol the Electriaty (Supply) 
Act, 1948 referred to supra The provision therein 
that “After the enquiry has been completed, the 
person shall be entitled to put in, if he so desires, 
a further written statemen| of his defence, whether 
| 
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or not the person charged desired or had an oral 
enquiry, he shall be heard in person at any stage 1f 
he so desıres before passıng of final orders,” 
assumes great significance and importance in 
deciding the question directly in issue before us 
The enquiry officer submits a report only and does 
not pass final orders Therefore, before the pass- 
ing of final orders by the Disciplinary Authorityso 
far as the guilt of the delinquent officer 1s con- 
cerned and before the findings are arrived at 
finally one way or the other, the delinquent officer 
1s entitled to “be heard” The second para of 
Regulation 8(b) has to be harmoniously read with 
the other portion and if so read, the second para 
has to be limited in its operation to the stage and 
purpose of showing cause against the penalty 
proposed to be imposed Thus, the effect of the 
amendment introducing thesecond para to Regu- 
lation No 8(b) is that the disciplinary authority 1s 
not obliged to inform beforehand the nature of 
the penalty proposed to be imposed and hear or 
give an opportunity to the delinquent officer against 
the imposition of such penalty and that the delin- 
quent officer cannot claim that heshould be given 
an opportunity to show cause against the quantum 
or nature of punishment before the delinquent 
officer being visited with such penalty. Apart from 
this, we are unable to either appreciate or counte- 
nance the plea of the appellants that no opportu- 
nity need be given to the delinquent officer, after 
receipt of the report submitted behind his back 
but before either agreeing or disagreeing with the 
findings recorded or arrived at by the enquiry 
officer and finding the delinquent officer guilty of 
the charges or condemning him The fact that the 
findings recorded or conclusions arrived at by the 
enauiry officer are not per se binding upon the 
disciplinary authority has no relevance or impact 
upon the decision of the question before us for our 
consideration. The report is a material which comes 
into the hands of the disciplinary authority and the 
conclusions and findings recorded playa vital role 
in condemning or exonerating the delinquent officer 
and that being the real position, the giving of an 
opportunity as prayed for becomes all the more 
important and necessary Viewed either on the 
basis of.the Regulation or on the basis of the 
principles of natural justice, the conclusions of 
ours as expressed supra become inevitable and 
1nescapable 

30. The plea incidentally raised at some stage of 
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the argument that the application of principles of 
natural justice can be excluded bya specific statu- 
tory provision equally does not appeal to us, so far 
as the present case 15 concerned It is no doubt, by 
now, a well-settled principle of law that natural 
justice does not supplant but supplement the law 
and the application of those general principles 
cannot only be modified but also be excluded by a 
particular statute or statutory provision. At the 
same time, such exclusion ought not to be readily 
inferred. That 1s because the Apex Court on more 
than one occasion categorically laid down the 
proposition that to treat a person in violation of 
the principles of natural jusuce would amount to 
arbitrary and discriminatory treatment and would 
violate the guarantee secured under Art 14 of the 
Constitution of India Principles of natural justice 
have since been uniformly recognised to have 
become part of the guarantee secured under Art.14 
of the Constitution of India That apart, though 
the employees of the Board are not members of 
the civil service of the State, the appellant-Board 
is indisputably ‘State’ within the meaning of Art 12 
ofthe Constitution of India and thus the action of 
the appellants shall answer the requirements of 
Arts 14 and 16 of the Constitution of India, which 
in turn will ensure compliance with the principles 
of reasonableness, fairness and justness as 
opposed to arbitrai ness and acting at whimsically 
and capriciously. Conscquently, though a law can 
provide for the exclusion of the principles of natu- 
ral justice ina given case, yet the same 1s subject to 
scrutiny on the touchstone of Art.14 of the Consti- 
tution of India So far as the case on hand is 
concerned, we are unable to agree with the sub- 
mission that the second paragraph of Regulation” 
No 8(b) has the necessary consequence of exclud- 
ing their applicability beyond the stage or purpose 
for which it has been designed. 

31. The submissions on behalf of the appellants , 
proceed upon fallacy that once the opportunity to 
make representation on the penalty proposed to 
be imposed has been taken away, the right of the 
delinquent officer to make representations against 
the proof or otherwise of the charges and against 
the finding of guilt also has been lost. The stage of 
imposition of penalty 1s the consequence of the 
delinquent officer having before or prior thereto 
found guilty. Finding of guilt is the first or anterior 
stage and the imposiuon of penalty is posterior 
step That in respect of these two stages oraspects 
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the delinquent had a right to show cause against or 
make his representation 1s not disputed before us 

They are two different and distinct stages and 
though the destruction of the opportunity at an 
anterior stage may by implication sometimes be 
said to have resulted 1n deprivation of the-oppor- 
tunity at the later stage, the converse cannot fol- 
lowor be said to be correct The question whether 
a delinquent officer has to be punished at all 
depends upon as to whether the charges levelled 
have been properly substantiated and validly 
proved. That ıs not the same as to the question of 
what natureof punishmentor quantum of punish- 
ment has to be imposed commensurate with the 
gravity of the charges held proved The second 
paragraph of Regulation 8(b) inserted after amend- 
menttakes away the opportunity of making repre- 
sentations against the nature of quantum of pun- 
ıshment to be imposed. Merely because ın the 
by-gone days, having regard to the fact that it was 
the disciplinary or punishing authority which dealt 
with and handled both stages, that the matter was 
dealt with as a combined measure clubbing both 
the aspects of finding of guilt of charges and impo- 
sition of punishment together and ın common, the 
right to make representation at and in respect of 
those two stages cannot be said to have been 
destroyed by the specific and restricted language 
employed for the purposes of the amendment in 
question If that was really the object, we are 
constrained to state that those who devised the 
amendment have miserably missed their target 
and failed 1n achieving their objects 

32. For all the reasons stated above, we are of the 
view that the conclusion of the learned single 
Judge was correct, though for different reasons 
assigned by us, and we see no reason to interfere 
with the order of the learned Judge allowing the 


writ petitions The writ appeals consequently fail * 


and shall stand dismissed, but 1n the circumstances, 
there will be no order as to costs 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present:- Venkataswanu, J 


C.R P No.2871 of 1985 20th December, 1991. 
Canara Bank, Aduthurai by its Manager 

... Petitioner 
v. 
Asha Enginecring and Company by its Proprietor, 
R.Padmanabhan and another Respondents 


Civil Procedure Code (V of 1908), O 24, Rule 14 - 
Money decree contaming a charge over movable 
properties for realisation of amount decreed - -Ifcan 
be put into execution 
Held:- In the instant case, the charge was created 
under the decree over movable property and not 
immovable property Further, the respondents 
admitted the liability and on that basis, the decree 
was passed The ratio laid down in Vuddagırı 
Ammanna v Gada Subbayya, 69 M.LJ 854, 
relates to immovable property, and the ratio 
laid down ın Ramaswamı Nardu v Subbaraya 
Thevar, 49 M LJ 490, though related to immov- 
able property, directly helps the petitioner herein 
The court, therefore, holds that the decision in 
Vuddagırı Ammanna v Gada Subbayya, 69 M LJ 
854, is distinguishable on facts and on the facts 
of this case, the decree 1s executable and the 
view taken by the Court below ın the light of the 
rato laid down in Ramaswamı Naidu v, Subbaraya 
Thevar, 49 MLJ 490 and ACDastoor v. 
H A Kandawalla, (1933) I L R. 60 Cal 1467, can- 
not be sustained (Para 8] 
Cases referred to: 
Vuddagiri Ammanna v Gada Subbayya, 69 M L J 
854, Ramaswamı Naidu v Subbaraya Thevar, 49 
M LJ. 490, A G Dastoor v H.A Kandawalla, (1933) 
IL R. 60 Cal 1467 
Petition under Sec 115 of Act V of 1908 praying 
the High Court to revise the order of the Court of 
the Subordinate Judge, Kumbakonam dated 
17.4 1985 and passed in E P No 22 of 1984 in 
O.S.No 143 of 1982 
K Srinivasan, for Petitioner 
B Kumar, for Respondents 
The Court made the following 
ORDER-- An interesting question arises out of 
the order passed by the learned Subordinate Judge, 
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Kumbakonam in E.P.No.22 of 1984 in O.S.No.143 
of 1982. 
2. The question is, whether a money decree cón- 
taining a charge over the suit properties (mov- 
ables) of the due realisation of the amount 
decreed can be put into execution straightaway, Or 
as decided by the learned Subordinate Judge, the 
decree cannot be executed as no preliminary 
decree had been passed giving time for the defen- 
dants 
3. Briefly stated, the facts are the following 
The petitioner herein obtained a decree against 
the respondents by filing a suit (O.S.No 143 of 
1982) on two promissory notes executed by the 
respondents, promising to repay the principal with 
interest at the rate stipulated therein. Jt appears, 
the respondents admitted the suit claim, and the 
court passed the decree on 4 11.1982 as follows: 
“(1) That the défendants do pay to the plaintiff 
onor before 4 5.1983 the sum of Rs.41,327-73 
p. with interest on Rs.25,445-10 p. at 13-576 
per annum and on Rs.12,769-86 p. at 1476 per 
annum from the date of plaint tll realisation 
(2) That there be charge over the suit proper- 
tes for due realisation of the amount decreed 
(3) And that the defendants do also pay to the 
said plaintiff the sum of Rs 3,643-50 p. being 
the costs of the suit " (schedules containing list 
of machinery omitted) 
When thıs decree was put into execution by the 
petitioner the respondents resisted the petition 
contending inter alia that the decree ıs not execut- 
able without a final decree. The Court below, 
purporting to follow a judgment of this Court in 
Vuddagiri Ammanna v. Gada Subbayya, 69 M.L J 
854, held that the decree was not executable 
Aggrieved by the decision of the executing court, 
the present civil revision petition is filed 
4.Mr.K.Srinivasan, learned counsel appearing for 
the petitioner, submitted that the decision in 
Vuddagiri Ammanna v. Gada Subbayya, 69 M.L.J 
854, will not apply to the facts of this case On the 
other hand, the judgment in Ramaswamı Naidu v. 
Subbaraya Thevar, 49 M L J. 490, 1s directly on 
point 
5.Mr B Kumar, learned counsel appearing for the 
respondent, contending contra, submitted that 
thecourt belowwas right in following the decision 
reported ın Vuddagır Ammanna y Gada Subbayya, 
69MLJ 854 
6. In Ramaswamı Naidu v. Subbaraya Thevar, 49 
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M.L.J. 490, the head-note brings out the ratio as 
wellasthe factsofthat case, and the same isset out 
below: 
*Wherea decree was not a decree for sale at all 
but one for payment of money and declared 
that the plaintiff hada chargeon thescheduled 
property for unpaid purchase money, due to 
him in connection with asale-deed executed in 
favour of defendants, 1n such case the decree- 
holder could not bring the property to sale 
without getting a preliminary decree for sale 
under O.34, Rule 14." 
7. in Ramaswamı Naidu v Subbaraya Thevar, 49 
M.L.J. 490, a Division Bench of this Court has 
taken the following view. 
“The fact that in a suit for money a charge has 
been created by the decree does not convert 
the suit into a mortgage suit and make the 
provisions of O.34 of C.P.C applicable. There 
can be no question ofa preliminary decree and 
a final decree ın such a case ” 
& In. A.C.Dastoor v. H.A.Kandawalla, (1933) LL.R. 
60 Cal 1467, wherein a charge on movables was 
created, the court, while holding thatseparate suit 
for enforcing the charge 1s unnecessary, observed 
as follows: 
“The present suit has been brought for the pur- 
pose of enforcing the charge created by the 
second term in the terms of settlement The 
defendant maintains that the suit is unneces- 
sary, and that the plaintiff could have obtained 
all the relief to which he1s entitled by executing 
the consent decree. I am of opinion that the 
defendant’s contention 1s correct. It is not 
uncommon for suits to be brought to enforce a 
charge upon immovable property created by a 
decree. The reason for this is that, owing to the 
provisions of O 34, Rule 14, the person, in 
whose favour the decree creates a charge, 1s 
precluded from enforcing it by execution, 
unless the decree specifically makes provision 
to the contrary. I do not think that the rule 
applies to the case before me It is not accurate 
to say that, in the former suit, the plaintiff 
*obtained a decree for payment of money in 
*satisfaction of a claim arising under a mort- 
gage" The whole of the order is in fact 
inapplicable to the circumstances of the 
~ present case, since 1t 1s explicitly concerned 
with suits relating to mortgages of immovable 


property ” 
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I : 
In our case, the charge was created under the 
decree over movable property and not immovable 
property. Further, the respondents admitted the 
liability and on that basis, the decree was passed. 
The ratio laid down 1n Vuddagiri Ammanna v. 
Gada Subbavva, 69 M.L J. 854, relates to immov- 
able property, and the ration laid down in 
Ramaswami Naidu v. Subbaraya Thevar, 49 M.L.J. 
490, though related to 1mmovable property, 
directly helps the petitioner herein. I therefore, 
hold that the decision in Vuddaigiri Ammanna v. 
Gada Subbavva, 69 M.L J. 854, is distinguishable 
on facts, and, on the facts of this case, the decree is 
executable, and the view taken by the court below 
ın the light of the ratio laid down in Ramaswami 
Naidu v. Subbaraya Thevar, 49 M.L.J. 490 and 
A C.Dastoor v H.A Kandawalla, (1933) LL.R. 60 
Cal. 1467, cannot be sustained. 

9. In the result, the civil revision petition is 
allowed, and E P No 22 of 1984 in O.S.No.143 
of 1982 1s restored to the file of the executing 
court, and the executing court is directed to pro- 
ceed with the execution 1n accordance with law. 
No costs. 
B.S Petition allowed. 


---. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present:- Janarthanam, J * 


C.M.A.No.320 of 1985 25th October, 1991. 
Samikkannu -.- Appellant 
v 

Raju and others .. Respondents. 


Cwil Procedure Code (V of 1908), O.41, Rules 23, 24 
and 27 - Remand - Lower Appellate Court remand- 
ing matter to trial court on ground of non-examına- 
tion of expert as to claim of forgery set out by the 
parties and non-consideration of plea of benami - 
Lower court coming to conclusion that signature in 
disputed document was forged on the basis of evi- 
dence and circumstances available on record - Remand 
order if can be sustained. 

“Held.- The opinion received by court on the 
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disputed signature reveals that it 1s a forged one. 
But the trial court did not atall base its conclusion 
solelyonsucha report Ifsuch an opinion is taken 
into account, the conclusion arrived at is not at all 
sustainable in the absence of the examination of 
the Expert, for the simple reason that the report 
expressingsuch an opinion has not been proved in 
the manner allowed by law. But what the trial 
court had done was that it had taken into account 
plethora of evidence and circumstances available 
on record, as reflected in paragraphs 26 and 28 of 
its judgment to come to the conclusion that the 
signature in the disputed document is a forged 
one. In such a situation, it is very well open to the 
lower appellate court to have rendered its finding 
on the materials so available without the matter 
being remanded to the trial court for considera- 
tion afresh, on the fact of the provisions adum- 
brated under O 41, Rule 24, C.P C., which pre- 
scribes that where the evidence upon the record is 
sufficient to enable the appellate court to pro- 
nounce judgment, the appellate court may, after 
resettling the issues, 1f necessary finally determine 
the suit notwithstanding that the judgment of the 
court from whose decree, the appeal is preferred 
has proceeded wholly upon some ground other 
than that on which the appellate court proceeds 
As such, the remand of the lower appellate court, 
is, on the face of it, perverse. [Para 14] 
This apart, the fulcrum of the case of the respon- 
dents/defendants is based upon the plea of 
benami, in the sense of the suit property having 
been purchased by Raju in the name of the mater- 
nal uncle Chinnathambi It appears that such a 
defence does not appear to be permissible on the 
face of certain salutary provisions made under 
Sec.4 of the Benami Transactions (Prohibition) 
Act, 1988. If the provisions of the said Act are 
made applicable, then there 1s no need for 
the lower appellate court to consider the correct- 
ness or otherwise of the question of benami. 

, [Para 15] 
S.M.Loganathan' for M.Venkatachalapathy, for 
Appellant. 
T.P.Sankaran, for Respondents. 
The Court delivered the following 
JUDGMENT-- The subject matter of dispute 1s 
relatable to an extent of land measuring 1 acre, 49 
cents in S.No 23/2A, Erivakkam village One 
Samikkannu is said to have purchased the 
same from Chinnathambı and hi$ children under 
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Ex A-5, registered sale deed dated 19.11 1974. 
Chinnathambi is said to have purchased the said 
property from one Chinnappan under Ex A-1 sale 
deed dated 19 12 1953. 
2. Samikkannu, after the purchase of the said 
property, was said to have entered into possession 
of the same and his possession was sought to be 
disturbed by one Raju, who is none-else than 
Chinnathambi's elder sister's son Consequently, 
the said Samikkannu, figuring as plainuff, insti- 
tuted thesuitin O S No 10710f1974 on the file of 
the District Munsif, Kancheepuram for declara- 
tion and injunction, impleading Raju and hissons, 
namely, Chandran, Mani and Kanniappan, as 
defendants 1 to 4 
3. The said suit had been resisted by the defen- 
dants 1 to 4 contending that the suit property had 
been purchased by the first defendant, Raju, 
benamı in the name of Chınnathambı, his 
maternal uncle, who was always said to be ready 
and willing to execute reconveyance of the prop- 
erty in some form or other, and actually such 
,a conveyance, in the shape of a settlement 
deed under Ex B-3 dated 1 9.1974 came into exis- 
tence and that therefore the suit is liable to be 
dismissed 
4.Samikkannu and his previous vendor Chinnath- 
ambi also filed a suit in OS No 82 of 1975 on the 
file of the District Munsif, Kancheepuram, 
1mpleading Raju as the sole defendant for declara- 
tion that the alleged settlement deed by Chinnath- 
ambi ıs a forged one During the pendency of the 
said suit, Chinnathambi, died and consequently, 
his legal representatives, namely, Thulasi, Kanaga 
and Lakshmi had been ımpleaded as plaihtiffs 3 
to 5 
5. The said suit had been stoutly resisted by 
the sole defendant Raju pleading the very 
samecontentions as had been pleaded in the other 
suit 
6. Learned District Munsif framed necessary and 
requisite issues on the pleadings ofthe parties and 
the parties went to trial and adduced evidence on 
the issues so framed 
7.Ona consideration of the materials availableon 
record, learned District Munsif, delivered a com- 
mon judgment recording findings that the sale 
deed under Ex A-5 1s true, valid and genuine, that 
Samikkannu and his previous vendor Chinnath- 
ambı had been in possession and enjoyment of the 
suit property that the plea of benamı set up by 
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Raju had been negatived, and that the settlement 
deed under Ex B-3 1s a forged one and on those 
findings, both the suits had been decreed with 
costs * 

8. Aggrieved by the Judgment and decree, the 
defendants in both the suits preferred appeals in 
A.S Nos 98 and 99 of 1982 on'the file of the 
Subordinate Judge, Kancheepuram Learned 
Subordinate Judge, on consideration of the mate- 
rials available on record and after hearing the 
arguments of the respective learned counsel for 
the parties, rendered a common judgment 
remanding the matter to the trial court for fresh 
trial and disposal after setung aside the judgment 
and decrees ofthe trial court mainly on the ground 
of non-consideration of certain materials avail- 
able on record as respects the plea of benami and 
non-examination of the Expert as to the claim of 
forgery as set up by the parties 

9. Aggrieved by the order of remand passed in 
A S No 98 of 1982, Samikkannu, the plaintiff ın 
O S No 1017 of 1974 resorted to file the present 
CMA 

10. However, as against the order of remand in 
A.S No 99 of 1982, no appeal had been preferred, 
The fact that no such appeal had been preferred 1s 
notatallalacuna for canvassing the correctness or 
otherwise of the said remand order in the present 
appeal preferred against the remand order in 
AS No 98 of 1982, inasmuch as the remand order 
had been made by rendering of a common judg- 
ment in AS Nos 98 and 99 of 1982. It 1s repre- 
sented at the Bar that in fact, a civil miscellaneous 
appeal had been preferred as against the 
remand order made in A'S No 99 of 1982 and 
the same had been returned by the office for 
complying with certain defects and the same 1s 
also said to have been represented and it is yet to 
be numbered There is no necessity for that civil 
miscellaneous appeal to be numbered and to be 
brought before this Court for passing an order 
along with the present appeal, on the face'of the 
salient and sanguine proyisions adumbrated 
under O.41, Rule 33, CP C In this view of the 
matter, the present appeal had been taken up and 
considered and arguments had been advanced by 
learned counsel appearing for the respective 
parties. 

11. Though the records in the present appeal 
had not been called for by the Registry, 
learned counsel appearing for the parties 
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agreed to argue the matter on the basis of the 
materials traceable to judgment of both the courts 
below 

12. Even at the outset, I may point out, the order 
of remand made by learned Subordinate Judge 1s 
notsustainable, on the facts and circumstances of 
the case. As already indicated, it is not as if suffi- 
cient materials are not available on record for the 
lower appellate court to consider and pass a judg- 
ment on merits. The lower appellate court itself 
would state in its order of remand that certain 
materials, in the shape of admissions made by the 
plaintiffs witness, namely, P.W3, during the course 
of cross-examination, -as regards the benami 
nature ofthe transactions has not been taken into 
account. 

13. The other ground, on which remand is made, 1s 
that though the plaintiff had taken a petition for 
sending the disputed signature in Ex.B-3 with the 
admittedsignatures found in other documents for 
being examined by the Assistant Government 
Examiner of questioned Documents, Hyderabad 
and opinion therefor had in fact been received, yet 
for reasons known to him, thesaid Expert had not 
been examined in court. 

14. Ofcourse, theopinion received by courton the 
disputed signature reveals that it is a forged one 

But the trial court did not at all base its conclusion 
solely on sucha report. If such an opinion is taken 
ınto account, the conclusion so arrived at 15 not at 
all sustainable, in the absence of the examination 
ofthe Expert, for thesimple reason that the report 
expressing such an opinion has not been proved in 
the manner allowed by law. But what the trial 
court had done was that it had taken into account 
plethora of evidence and circumstances available 
on record, as reflected in paragraphs 26 and 28 of 
its judgment to come to the conclusion that the 
signature in the disputed document is a forged 
one. In such a situation, it is very well open to the 
lower appellate court to have rendered its finding 
on the materials so available without the matter 
being remanded to the trial court for considera- 
tion afresh, on the fact of the provisions 
adumbrated under O.41, Rule 24 C.P C , which 
prescribes that where the evidence upon the 
record is sufficient to enable the appellate court 
to pronounce judgment, the appellate court 
may, after resettling the issues, if necessary 
finally determine the suit, notwithstanding that 
the judgment of the court from whose decree, the 
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appeal is preferred has proceeded wholly upon 
some ground other than that on which the appel- 
late court proceeds As such, the remand order of! 
the lower appellate court, is, on the face of it, 
perverse 

15. This apart, the fulcrum of the case of the 
respondents/defendants is based upon the plea of 
benami, in the sense of the suit property having 
been purchased by Raju in the name of his mate- 
rnaluncle Chinnathambi under Ex A-1, datéd 
19.12 1953 and the said Chinnathambi was sald to 
be contemplating reconveyance of the property, 
in some form or other, in favour, of Raju and did 
actually make a settlement deed under Ex B-3 It 
appears that such a defence does not appear to be 
permissible, on the face of certain salutary provi- 
sions made under Sec.4 of the Benami Transac- 
tions (Prohibition) Act, 1988 (45 of 1988) If the 
provisions of the said Act are made applicable, 
then there is no need for the lower appellate court, 
to: consider the correctness or otherwise of the 
question of benami. I should not be mistaken that 
Ihave aired any opinion as to the applicability of 
the provisions of the said Act It is however open 
to the parties to canvass arguments before the 
lower appellate court as regards the applicability 
of the provisions of the said Act tó the facts of the 
present case ; 

16. In this view of the matter, the remand order 
made by the lower appellate court deserves to be 
set aside and is accordingly set aside Consequently, 
the lower appellate court is directed to restore 
both the appeals to ts file, afford adequate oppor- 
tunities to the parties to advance arguments, consider 
the materials available on record and dispose of 
both the appeals on’ merits, ın accordance with 
law. However, in the circumstances of the case, I 
make no order as to costs 
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IN THE HIGH COURT OF JUDICATURE * 
AT MADRAS. 


Present:- Venkataswamı and Abdul Hadi, JJ. 


OS A.Nos 211 and 262 of 1986 
7th November, 1991 


A.Swaminathan and others 

y ' 

The Official Trustee of Madras and others 
Respondents. 


. Appellants 


/ 
Trusts Act (II of 1882) - Composite Trust - Definite 
shares reserved for public trust in favour of charities 
and private trust in favour of named individuals - 
Apportionment of trust properties between the pri- 
vate beneficiaries and public charities - If can be 
made 
No doubt securing to the trust deed the entire 
properties of the trust shall vest in the trustees and 
they shall keep and preserve in tact. But in the 
interest of the trust, the sale of certain properties 
ofthe trust has been upheld by this Court, it having 
granted sanction for the said sale Likewise 1n the 
interest of the trust which ıs a composite one, ifthe 
trust properties are apportioned between the public 
and private trust for a better management, it will 
not be anything wrong or impermussible ın law, 
parucularly in the light of the principles laid down 
in Subramanyam v Yagnanarayaniah, (1971)1 M LJ 
46, Sridar Jew y Marindra, A IR. 1941 Cal. 272, 
Khaw JuoJeang v Kjaw Joo Chye, A I R. 1942 P C. 
28, Muffakham Jah v Mir Barkat Alı Khan, AIR 
1989.4 P. 68, only witha view to keep and preserve 
the properties in tact and sound condition and 
good repair, the abovesaid apportionment 1s thought 
of [Para 23] 
Orıgınal Side Appeals under Clause 15 of the 
Letters Patent and O 36, Rule 11 of Original Side 
Rules against the Order of S A Kader, J., dated 
117 1986 and made in the exercise of the ordinary 
original civil jurisdiction of the High Court ın 
CS No.880f 19701n Application No.5441 of 1985 
and (2) Application No 5441 of 1985 1n C S No 88 
of 1970 respectively 
Cases referred to: - 
Sndhar Jew v Manindra, A.LR. ^1 941 Cal 272, 
KhawJoo Jeang v. Khaw Joo Chye, A I R. 1942P C 
28, Muffakham Jah v Mir Barkat Alı Khan, A.I R. 
1989 A.P. 68; Gulam Rasool v. Byili Sahib, AIR 
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1965 Mad. 404. 

G.Subramaniam, Senior Counsel, for T. Viswanatha 
Rao, for Appellants. 

O.V.Balaşamı, for Respondent. 

The Oria of the Court was made by 

Abdul Hadı, J.:- These two original side appeals 
arise out of the order dated 11.7.1986 in Applica- 
tion No.5441 of 1985 in C S.No.88 of 1970 on the 
file of this Court: O.S A.No.211 of 1986 is by the 
applicants therein against the dismissal ofthe said 
application and O.S.A.No 262 of 1986 ıs by the İst 
respondent-Official Trustee therein. This latter 
appeal 1s only against the disallowance of cost, 
while dismissing the abovesaid application (here- 
after the term 'appellants' would refer to the 
appellants in O.S A.No.211 of 1986) 

2. The abovesaid application is for appropriate 
directions to apportion the suit trust properties 
between the private beneficiaries and public chari- 
tes as per their respective shares 

3. The suit trust was founded on 30.6 1956 by one 
Vavılla Subbamma by dedicatıng large properties 
inherited. from her husband, which mainly 
mcluded printing and publishing business, under 
adeedoftrustofthe same date. (Her husband died 

.on 9.2 1956 issueless leaving only herself) Ac- 
cording to the said trust deed, the said inherited 
properties became her absolute properties under 
Hindu Succession Act. The relevant terms of the 
said trust deed may be stated briefly as follows.- 
The said founder Vavilla Subbamma is the first 
sole trustee for life She also reserved for herself, 
the power to nominate her successors as trustees. 
45% of the income from the trust properties are to 
be spent for certain specified public charities, 
mainly educationalin nature The balance income 
shall be divided into 9 equal shares and out of 
which 2 shares are to be taken by the founder 
herself The remaining 7 shares will go to 7 speci- 
fied beneficiaries for their respective lives The 
beneficiaries are, (1) K.Viswantha, (2) K Gnan- 
ambal, wife of K Ramanathan (3rd respondent in 
the present application) (3) A.Subramanyam (His 
sons are applicants 1 to 4 1n the present applica- 
uon) (4) A.Kanakavalliamma (2nd respondent in 
the present application and mother of applicants 
5 to 9). (5) C.Vedagirirama Sastry, (6) C Seetharama 
Sastry (4th respondentin the present application) 
and (7) K.Chandramouleeswara Sastry The said 
share ofeach of them shall revert to the trust after 
their respective lives. The founder shall have full 
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liberty to make dispositions in regard to her 
abovesaid 2 shares 

4. By Will dated 10 9.1958, the founder appointed 
her near relation B. Y Narayanayya as the trustee 
to administer the trust after her death and gave 
him one of her abovesaid two shares as remunera- 
tion for his services. She bequeathed her other 
share for certain other public charities She died 
on 12 9.1958 and then, the abovesaid Narayanayya 
took up the management of the trust 

5.But, since he was mismanaging, he was removed 
by this Court by 1ts judgment and decree dated 
30 11 1972 1n the abovesaid C S No 88 of 1970, 
filed by the'two abovesaid beneficiaries, Subraman- 
yam and Kanagavalli of the trust. By the same 
Judgment, this Court appointed the Official Trus- 
tee of Madras to manage the trust and he took 
charge on 8 12.1972 and continues to be 1n man- 
agement 

6. Ir O.S No 87 of 1974, the same Subramanyam 
and applicants 5 to 9 herein daughters of the 
abovesaid Kanagavallı took out originating sum- 
mons for the interpretation of the deed of trust 
and the subsequent Will executed by the founder 
The Official Trustee contended m that suit that as 
per the deed of trust, the allotment of 7/9th shares 
out of 55% of the income of the trust to the seven 
named beneficiaries was only for the period of 
their lives and that the said 7/9th share shall revert 
to the trust on their death and that hence the 
plaintiffs in O.S No.87 of 1974, as the heirs of the 
original beneficiaries mentioned in the deed of 
trust, had no beneficial interest in the trust 

7. Though this contention was upheld by the trial 
Court, in appeal therefrom in O.S A No 110 of 
1977, a Bench of this Court has held as follows 
The trust 15 a composite one, that is, a public trust 
1n favour of charities and a private trust 1n favour 
of the abovesaid seven specified individuals and 
the founder. Inasmuch as the founder did not 
make any provision as regards the abovesaid seven 
shares after the life time of those 7 persons, there 
1s resulting trust in favour of the heirs of the 
founder As regards the two shares, which the 
founder had reserved absolutely to herself, one 
was given to the abovesaid Narayanayya as remu- 
neratıon to hım But, since he was removed as 
stated above, the said share also would be a result- 
ing trust 1n favour of the heirs of the founder In 
respect of the other share of the founder, ıt will go 
to the other charity specifically mentioned in the 
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Will Thus, in O S A.No.110 of 1977, the learned 
Judges concluded that the abovesaid 45% and 
1/9th of the remaining 5546 of the trust would be 
utilised for the specified charitable purposes 
mentioned and that in respect of the remaining 
8/9th öf 55% there was a resulting trust in favour 
of the heirs of the founder. 

8. Now, in the present application, the applicants 
(who claim to be heirs of their paternal grand- 
mother A.Saradambamma, sister ofthe abovesaid 
Venkateswara Sastrulu and the heirs of tlie. 
abovesaid Subbamma) have raised several allega- 
tions of mismanagement of the trust by the Offi- 
cial Trustee which are briefly as follows: ' 

Some ofthe trust properties had been sold away by 
the Official Trustee, an extent of 79.62 acres of 
agricultural lands had been leased out at a nomi- 
nal rent of Rs 40 per mensem per acre; there are 
heavy arreais of rent n respect of the said landed 
properties, which are allowed to be time barred; 
the shares of the income due to the applicants 
have not been paid all these years The Official 
Trustee has not performed any ofthe public chari- 
tiesso far. The Official Trustee wanted tosell away 
the abovesaid business of prıntıng and publishing 
concern of the trust But, at the ınstance of the 
beneficiaries, this Court, has directed lease of the 
business to some of the beneficiaries (2nd appel- 
lant and Alladı Subramanyam) on a monthly rent 
of Rs 1,250 and they are running the sald business 
The interest of the applicants, who are the benefi- 
ciarıes entitled to the 8/9th out of 55% of the 
ıncome 1s seriously jeopardised Therefore, it 1s 
prayed that the properties may be apportioned in 
the proportion in which the income has to be 
divided between the private beneficiaries and the 
public charities 

9. Though the actual prayer ın the application 1s 
for apportionment only, the learned counsel for 
the appellants submits that it implies that after 
such apportionment, the properties allowed to 
private trust should be handed over to the appli- 
cants for their enjoyment as per the trust deed 
10. The Official Trustee resisted the application, 
though he did not in his report specifically deny 
the various allegations of mismanagement made 
againsthim He only states in his report that those 
allegations are not admitted and are also not 
relevant for the purpose of the application He 
also maintained that the corpus of the properties 
could not be divided as prayed for and only the 
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income thereof should be divided as per the terms 
of the trust. 
11. The learned trial Judge concurred with the 
contention of the Official Trustee that the deed of 
trust contemplated division of profits only andnot 
division of properties. He relied on the folfowing 
passage in paragraph 11 of the deed of trust: 
“Theentire properties set out in Schedule “A” 
hereundershall vestin the Trustees They shall 
keep and preserve them in tact and 1n sound 
condition and good repair ” 
The learned trial Judge felt that 1f the properties 
were apportioned as prayed for, the properties 
could not be kept in tact as envisaged in the 
abovesaid passage since the applicants, by consen- 
sus, might dispose of the properties apportioned 
to the private trust'and share the sale proceeds 
among themselves Therefore, the trial Judge dis- 
missed the application, though observing that 1f 
the applicants were aggrieved with the admını- 
stration of the trust by the Official Trustee, they 
could move this Court for suitable directions and 
they could also file a suit under Sec 92, C.P.C for 
necessary relief. The learned trial Judge did not go 
in to the specific allegations of mismanagement 
leyelled against the Official Trustee. 
12. Aggrieved by the said order, O S.A.No 211 of 
1986 has been preferred by the applicants. The 
learned counsel for the appellants submitted that 
1n view of the abovesaid several acts of misman- 
agement by the Official Trustee and the resultant 
deterioration of the trust properties and the fact 
that not even a single pie had been paid so far by 
the Official Trustee to the applicants, towards the 
abovesaid 8/9th of 5596 of the income, there was 
no other alternative except to seek for the abovesaid 
apportionment, particularly in the light of the 
abovesaid judgment in O S A.No 110 of 1977 
13. He particularly pointed out the following 
passages in the judgment in O S A.No 110 of 1977 
“In our opinion, this 1s a clear case where the 
founder has particularly prescribed the per- 
centage of the fund to be spent on certain 
specified charities and also the percentage to 
be spent on specified non-charıtable objects 
We are therefore in agreement with the opin- 
ion expressed by Palaniswamy, J 1n C.S.No 35 
' of 1962 (Subramanyam v. Yegnanarayanaiah, 
(1971)1 M.L J. 46), that the trust deed is a 
composite one containing within its ambit a 
public as well as a private trust.......Mr.Damodara 
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Rao heavily relied on the provisions ın para- 
graph 23, as has been done by the learned 
Judge, that after the life time of the seven 
specified individuals the seven shares should 
revert to the trust and also the further provi- 
sion that if Vavilla Subbamma did not dispose 
of her 2 shares the said 2 shares should âlso 
revert to the trust. In our opinion, the said 
provision wouid not in any manner affect the 
interpretation we have placed upon the trust 
deed when once we come to the conclusion 
that the trust is acomposite trust, a public trust 
in favour of charities and a private trust in 
favour of certain specified individuals includ- 
ing the founder it would not be possible to ' 
construe from the said provision that the said 
shares would revert only to the public 
trust. Consequently, inasmuch as we have 
found that there is a resulting trust in 
respect of 8/9 shares out of the 55% of the trust 
property in favour of the heirs of the founder, ] 
the plaintiffs- appellants wıll be entitled to the 
same” 

The learned counsel stressed the expression “will 


- beentitled to the same" in the abovesaid passage. 


14. The learned counsel has also relied on the 
decision ın Sridhar Jew v Manındra, AIR 1941 
Cal.272,where Amir Ali,J. has held that where 
immovable property i vested in trust for the purpose 
of maintaining the properties and to pay out Xa 
year to a named person or to the heirs, it is open 
either to the said person or to the heirs to seek an 
order either separating the properties by metes 
and bounds or by sale and division 

15. He has also submitted that the apprehension 
of the learned trial Judge that if the properties are 
divided as prayed for, the properties apporuoned 
to the private trust would be disposed of by those 
private beneficiaries violating the intention of the 
founder, is not well founded, that even after such 
apportionment, the properties allotted to the private 
beneficiaries would be only trust properties and 
would be governed by the law of private trusts and 
that the Court would still have control over them 
and particularly to see that they are managed in 
accordance with the terms of the trust 

16. The learned counsel has also pointed out that 
according to Sec.7(5) of the Official Trustees Act, 
the Official Trustee shall not accept any trust 
which involves the management or carrying on of 
any business. But, one of the main properties of 
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the trust is the above referred to business of print- 
ıng and publishing. That has also been entrusted 
to him by the above referred to order dated 
20 11.1972 in C S.No.88 of 1970 and the Official 
Trustee had also taken charge of the said business 
along with the other properties on and from 
18.11.1972. As stated above, the Official Trustee 
subsequently wanted to sell away thesaid business 
of prinung and publishing. But, at the instance of 
the abovesaid beneficiaries A.Subramanyam and 
Kanagavalli, this court in O.S.A.No.50 of 1978, 
directed the lease of the said business as stated 
above. 
17. The learned counsel also relied on Khaw Joo 
Jeang v. Khaw Joo Chye, A.I.R. 1942 P.C. 28, where 
1t has been held that whenever there is a trust to 
make annual payments out of the income of the 
property and the income is larger than required 
for the purpose, the court will sanction the setting 
aside and retention of theso much ofthe corpus of 
the property as will be sufficient by its income to 
meet the annual payments in every contingency 
that 1s reasonably possible and will permit the 
distribution of the rest of the corpus among the 
persons, who, subject to the payment ofthe annual 
sums, are absolutely entitled to it The Privy Council 
also held that the abovesaid course could be adopted 
when the total amount of the sums payable out of 
theincome is known or the maximum amount that 
could ever be so payable, could be ascertained 
with some decree of certainty. 
18. The learned counsel also relied on Muffakham 
Jah v. Mir Barkat Ah Khan, ALIR 1989 A P. 68 
(D.B.), where it has been held that the provisions 
of Secs.34, 11, 56 and 78 of the Trust Act make it 
abundantly clear that the trust deed need not be 
retained ın its original form and it can be varied, 
modified, revoked or dissolved, subject to the 
conditions mentioned therein, viz., that all the 
beneficiaries who are competent to contract, consent 
forsuch procedure. The Court further observed as 
follows 
“In the present case, the petitioners have 
estabhshed that if the trust is dissolved all the 
beneficiaries including the ultimate benefici- 
ary namely, the 1st respondent would stand to 
gain. The beneficiaries other than the first 
respondent who are now getting a monthly 
allowance ranging from Rs.50 Rs.450 would 
get a lump sum amount which if invested ın 
other securities wouldyield more income This 
MLJ 66 
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arrangement will reduce the tax burden of the 
beneficiaries. If the trust is to continue, the 
corpus would get depleted every year with 
the result that the ultimate beneficiary who 
has to receive the remaining corpus in 2000 
A.D. stands to disadvantage. We have given 
Our serious thought to this matter and in 
our considered opınıon the arrangement 
pleaded by the petitioners to dissolve the trust 
and distribute the corpus in the manner 
suggested by them is 1n the best interests of all 
the beneficiaries and we advise them to do 
accordingly." 
19. The learned counsel for the appellants submit- 
ted that for seeking this relief, there need not be a 
separate suit under Sec 92, C P.C since provision 
ıs made in the trust deed itself for the removal of 
the trustee and appointment of a new trustee In 
this connection, he drew our attention to Gulam 
Rasoolv Byılı Sahib, A.LR 1965 Mad. 404, where 
it has been held that if in a suit for settling a 
scheme, provision 15 made in the scheme decree 
for the removal ofa trustee and appointing a new 
trustee, there can be no warrant for the contention 
that an application 1s not competent and the only 
remedy 1s by way of separate suit under Sec 92, 
C.P C This Court has pointed out further therein 
that the clause relating to the removal of the 
trustees in the scheme decree would amount only 
to modification of the scheme and there is no 
reason why the modification could not be 
obtained by means of an application 


`20. On the other hand, the learned counsel for the 


Official Trustee maintained the stand he took 
before the learned trial Judge, though headmıtted 
that he could not carry on business of the abovesaid 
printing and publishing in view of Sec.7(5) of the 
abóvesaid Act No doubt at onestage, the Official 
Trustee himself argued when he strangely took a ` 
different stand from his counsel on himself carry- 
ing on the said printing and publishing business 
At any rate the learned counsei for the Official 
Trustee did not cite any decision contrary to the 
abovesaid decisions cited by the learned counsel 
for the appellants 

21. We have carefully considered the rival submis- 
sions One thing that strikes us initially 15.*hat as 
against the several serious allegations of misman- 
agement made in the affidavit ın support of the 
application, it 1s strange that ın his report, the, 
Official Trustee has only stated as follows. 
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*With regard to the allegations in the appli- 
cant's affidavit against the administrations of 
the Estate by the respondent, it is enough to” 
state that they are not admitted Those allega- 
tions are also not relevant for the purpose of 
this application ” 
22. Schedule A to the trust deed contains several 
properties of the trust. One item therein, vız. item 
No 3no doubtis said to have been sold already. Of 
the remaining, there appear to be 4 house proper- 
ties in Madras Those properties apart, there are 
landed- properties in Ariyalur village, Saidapet 
Taluk to the extent of 79-62 acres, which are said 
to be the subject matter of land ceiling proceeding 
which is said to be still pending Even with refer- 
ence to the said land ceiling proceeding, the learned 
Counsel for the appellant submitted that in view 
of the lack of attention shown by the Official 
Trustee, there 1s the apprehension that the trust 
would lose a major part of the said properties to 
the Government and that ın the said proceeding 
too, itis only the applicants who are taking inter- 
est in safeguarding the properties from the clutches 
of the ceiling law. 
23. No doubt, as also poirited out by the learned 
trial Judge, according to the trust deed, the entire 
properties ofthe trust shall vestin the trustees and 
they shall keep and preserve them in tact. But in 
the interest of the trust, the sale of certain proper- 
ties of the trust has been upheld by this Court, it 
having granted sanction for the said sale. Likewise 
1n the interest of the trust, which is a composite 
one, as has been held by thé Division bench ın the 
abovesaid O S A.No 1100f 1977, if the trust prop- 
erties are apportioned between the public and 
private trust for a better management, 1t will not 
be anything wrong or impermissible in law, par- 
ticularly in the light of the principles laid down in 
the above referred to decisions. Only with a view 
to “keepand preserve" the properties “in tact and 
sound condition and good repair”, the abovesaid 
apportionment 15 thought of. 
24. At any rate, the abovesaid properues of the 
trust given 1n schedule A therein must be very 
valuable properties and itis strange thatso far the 
Official Trustee could not disburse any amount to 
the applicants towards their abovesaid 8/9th of 
55% of the income. The allegation of the appel- 
lants as found in their supporting affidavit 1s “They 
have not been paying anything towards their 
shares ın the income from the very inception and 
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constitution of the trust 29 years ago. As the trust 
properties are being sold one after one and as the 
rents have not been fully and properly collected, it 
1s no longer in their interest or benefit that the 
Official Trustee of Madras manages and admin1- 
sters the trust properties pertainable to their shares” 
To this allegation also, there is no specific denial. 
Asomewhat similar situation arose in the abovesaid 
Muffakham Jah v. Mn Barkat Alı Khan, A.LR. 1989 
A.P. 68 (D.B.) and we feel 1n such a situation, the 
principles laid down there could be applied in the ` 
present case also. One oiher allegation in the 
supporting affidavit, to which also there 1s no 
specific denial, is that “even after ihe Official : 
Trustees of Madras assumed the management iri 
1972, not a single public charity has been per- 
formed until now ” 

25. Clause 10 of the trust deed says that 1f for any 
reason the trustees do not carry on the business 
smoothly and efficiently in the interest of the trust 
then the said trust shall vest in the Official Trus- 
tees of Madras, who shall manage and administer 
the said trust in accordance with the provisions of 
the said trust deed, 1t being the dominant inten- 
tion of the founder and that in no event should the 
trust fail and the aforesaid printing and publishing 
work be suspended. So, the said clause gives 
importance to the carrying on of the abovesaid 
printing and publishing business and the trust 
deed contemplates that if that business cannot be 
carried on smoothly and efficiently, there can be 
change of trustees 

26. In the above circumstances, we think it will be 
fair if the apportionment sought for is granted, so, 
that the abovesaid composite trust is divided into 
public trust and the abovesaid resulting trust and 
the Official Trustees hands over to a body of 
trustees (to be constituted by this Court as envis- 
aged below) for the benefit of the heirs of the 
founder of the trust, the abovesaid 8/9th of 55% of - 
the entire trust properties available now, for 
management, by them, as a private trust in accor- 
dance with the terms of the abovesaid trust deed, 
as interpreted by this Court in the abovesaid judg- 
ment dated 17.3 1983 in OS A No 110 of 1977. 
We do not think that there is any legal bar to this 
apportionment ın the light of the abovesaid deci- 
sions, and particularly in the light of the abovesaid 


: Judgment in OS A.No 110 of 1977. 


27. However, as to how actually such apportion- 
ment should be made among the properties of 
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trust that are available now, how actually the 
abovesaid private trust is to be managed hereafter, 
who'all are the present heirs of the founder, how 
theyaresuch heirs, what are their age, educational 
qualifications, vccupations, addresses, etc., we direct 
the appellants to file a draft of the proposals in the 
form of affidavit Such a draft should contain 
necessary clauses for preserving and maintaming 
the corpus of the properties to be allotted to the 
said private trust and for proper management of 
the same ın accordance with the terms of the trust 
deed. Time for filing the said draft, after serving a 
copy of it to the Official Trustees, 1s two weeks. 
Thereafter, within two weeks the Official Trustees 
shall filea report making hiseomments on thesaid 
draft and giving out his suggestions in implement- 
ing the abovesaid decision of this Court The said 
report shall also give all necessary particulars 
about the trust, particularly regarding the trust 
properties so far sold and the trust properties that 
are still available wrth the trust including cash and 
bank balances, etc., regarding the above referred 
to ceiling proceedings in relation to the abovesaid 
79-62 acres and the names of the lessees of the 
trustand the rental arrears due from them and the 
steps taken against the said lessees for recovery of 
the arrears etc In case he feels that 1n view of the 
abovesaid decision taken by this Court, even the 
abovesaid public trust and the properties allotted 
toit may be managed by the sanfe body of trustees, 
1t I$ Open to him to suggest so, ın his report. Post 
the appeals 4 weeks hence 


BS — Appeal ordered. 


IN THE HIGH COURT OFJUDICATURE AT 
MADRAS. 


Ki 


Present:- Mıshra and Swanudurai, JJ. 


O S.A.No.215 of 1984 26th Noveniber, 1991. 


D.A.Swamy and others : -Appellants 


v 
India Meters Limited, Ambattur Estate, Madras 
-Respondent 


Companies Act (I of 1956), Sec.391 - Class of 
members - How constituted - Group having 


common interest and those which interest are in 
conflict with intention of such group, tf can be treated 
ds one class 

To constitute a class, members belonging to the 
class must form a homogeneous group with com- 
monalıty of interest and those who have such 
common interest, thus must be found to consti- 
tute one class, whereas those whose interest are ın 
conflict with the interests ofsuch a group have to 


be treated as a separate class. [Para 14] 
Case referred to: 

Maneckchowk v. Ahmedabad Mfq. Co, (1970)2 
Comp L J. 300. A 


Appeal under Clause 15 of the Letters Patent 
agaınst the Order of Shanmukham, J, dated 
16.8 1983and made in the exercise of the Ordinary 
Onginal Civil Jurisdiction of the High Court in 
Company Application No 749 of 1982 in C P.No 59 
of 1982. 
P Rajamanickam, for Appellants 
A K. Mylsamy, for Respondent 
The Judgment of the Court was delivered by 
Mishra, J..- This appeal has to be disposed of 
mainly on the ground whether unsecured credi- 
tors were legally classified as one group and thus 
there has been comphance with the requirements 
of Sec.391 of the Companies Act in accepting the 
compromise for the revival of the company 
2. Itis notin dispute before us that in C P.No 59 of 
1982, a petition was filed in the fond hope of 
reviving the company and the court appointed in 
the course of the said proceeding, one 
Mr.T P Nagarajan, who happened to be oneof the 
directors of the company to be the Chairman to 
conduct the meeting of unsecured creditors., He 
submitted a report to this Court stating inter alta 
that such a meeting was held on 15.9 1982 at 11 
a.m. at Palmgrove, 5, Kodambakkam High Road, 
Madras and that the meeting was attended either 
In person or by proxy by 363 members of unse- 
cured creditors, the value of their debt amounting 
to Rs 36,85,539 09 as per the company's books of 
account as on 31 3.1981. 
3. The resolution put to vote at the said meeting 
was as follows: 
"Resolved that the compromise or arrange- 
ment proposed by M/s India Meters Limited, 
Madras-600 006 vide Company Application 
No 370 of 1982 on the file of the High Court of 
Judicature, Tamil Nadu and placed before the 


meeting and mitalled for idenufication by the _ 
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Chairman be and is hereby approved." 
4. Some of the creditors sought clarification as to 
why the same scheme of compromise or arrange- 
ment proposed by the company vide Company 
Application No 242 of 1982 on the file of this 
Court was presented once again to the unsecured 
creditors without any modification whatsoever. 
According to the Chairman, it was explained to 
them that the scheme of compromise presented 
earlier was approved by the equity and preference 
share-holders and secured creditors at the meet- 
ing held oir19 6 1982. The unsecured creditors by 
value accepted the scheme Since.the required 
number of unsecured creditors did not accept, the 
requirement of the Act was not satisfied, the 
company moved an application in C.A.No.370 of 
1982 giving another opportunity to unsecured 
creditors to consider the scheme having regard to 
the fact that the number of persons present at the 


Present Number 
Fixed Deposit 169 
Loan 130 
Hundi 26 
Suppliers & others 30 

363 


6. Four unsecured creditors, however, filed 
their objections stating infer alia that the very 
classification of the creditors into two broad cate- 
gories, secured and unsecured, is not correct and 
in so far as unsecured creditors are concerned, 
, fixed deposit holders were differently treated from 
loan receipt holders and others, foreign creditors 
completely placed öna different footing from that 
of the local creditors and yet all the unsecured 
creditors, were together asked to examine the 
proposaland vote either for or against the scheme 
proposed by the company. Besides this general 
objection, there has beensomespecific objections 
saying, 
“the creditors for whom better proposals were 
given would naturally defeat the other lawful 
claims ofless fortunate creditors. To illustrate 
this I may be permitted ta mention the treat- 
ment given to Osaki Electric Company Ltd., 
Japan, an unsecured creditor. The entire debt 
due to the said firm has to be paid 1n full, both 
principal and interest under theschemeand no 
sacrifice is proposed at all.” 
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end of the meeting was far less than the persons 
present at the commencement of the meeting 
Shanmukham, J. ordered on 30.7.1982 that the 
meeting of the unsecured creditors be convened to 
consider the scheme again. 
5. The report further states how certain amend- 
ments were proposed and they were turned down 
as none of them secured the requisite majority at 
the meeting and thereafter when the resolution 
was put to vote, 
“193 umsecured creditors valuing 
Rs 23,77,612.81 voted for the resolution while 
73 persons valuing Rs.6,18,057.67 voted against 
the resolution. The final resolution obtained 
7255% majority in number and 78 66% 
majority in value.” 
The number of creditors present in the meeting as 
shown however in the report was as foliows 


They also objected to the manner 1n which the 
meeting was conducted and alleged nter alia. 
“Right from 11.00a.m. the meeting went on till 
9.15 p.m. After 5 p.m. representations were 
madetotne Chairmanasking him to adjournit 
and he refused to do the same. Number of 
unsecured creditors present tilt 5.00 p.m who 
were aged and or ill went away without exercis- 
ing their valuable right to vote.....the company 
employees by name Visweswaran, Devanathan 
and Sundararaman went to the residence of 
several number of unsecured creditors and 
threatened them that if they did not give proxy 
in their name, they would not be able tosee any 
money at all from the company. They can- 
vassed for proxies and used all sorts of undue 
influence and coerced some people to give 
proxies in their name. I believe they obtained 
blank proxies also and used the same at the 
meeting to suit to their convenience Mrs.K 
Saroja, Dr.K.Rajaram, Mrs K Savithin and my- 
self brought this fact to the nouce of the Chair- 
man by writing The Chairman had not even 
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felt bad about 1t and went on conducting the 
meeting as 1f nothing had ever happened." 
According to these unsecured creditors, proxi- 
mates made havoc and played a role adverse to the 
interest of those who gave these proxies and listed 
as follows 
"Ihe following illustrauons will clearly 
explain this aspect ofthe matter Amendment 
No 1 brought forward by one ofthe unsecured 
creditor was for the benefit of loan receipt 
holders That amendment was to provide equal 
treatment to the loan receipt holders along 
with the Fixed Deposit holders. It would have 
been natural that all the loan receipt holders 
who were present either 1n person or proxy, 
voted for this amendment since ıt provided 
better treatment and more advantageous But 
this was defeated by the very same loan receipt 
holders It appears that 43 loan receipt holders 
valuing Rs 1,48,000 voted against this amend- 
ment. Number two brought forward by no less 
a person than the Financial Adviser and Chief 
Controller of Accounts of Tansi. This amend- 
ment was certainly for the benefit of sundry 
creditors for goods supplied and services ren- 
dered As per the amendment the debt.due to 
those unsecure creditors who had supplied 
goods and rendered service to the company 
should be paid 1n full. If this amendment also 
was voted against by other typeofcreditors one 
can understand the class fight But it was voted 
against by the very same sundry creditors which 
can be seen from the report filed by the Chaır- 
man." 
They made a specificallegation against the Chaır- 
man Mr.T.P Nagarajan saying that as per the 
Companies Act, the Directors or the Managing 
Director should not have any interest ın the scheme 
and in fact it was also stated in the notice sent by 
the company that the Directors were not at all 
interested 1n the scheme, but, 
"Mr T.P Nagarajan, I A.S , who is also one of 
the Directors of the company and he was the 
Chairman of the meeting I am told that he 
obtained two proxies 1n his favour from two 
creditors valuing Rs.10.77 lakhs and Rs.2.30 
lakhs." 
These two according to the objectors were from 
sundry creditors for the goods supplied and serv- 
ices rendered to the company These proxies were 
used 1n defeating all the amendments including 
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theamendment which was beneficial to those who 
issued proxies The Chairman himself voted for 
the scheme though ın the beginning of the meet- 
ing, he said that he would be neutral Another 
Director Mr Chakrapanı, Financial Adviser to 
BHEL also exercised several proxies and used all 
of them to vote for the scheme 
7. On the basis of the above, they alleged that the 
decision at the meeting was not valid and that 
holding of a third meeting of different classes of 
unsecured creditors alone would be ın accordance 
with Jaw. The unsecured creditors are 
1 Foreign collaborator whose debt has to be 
paid 1n full 
2 Fixed Deposit holders. 
3. Loan Receipt holders and Hundi creditors 
4 Sundry creditors for goods supplied and 
Services rendered 
8. The scheme that has been approved is a long 
document it has something for this secured credi- 
tors, as well as employees besides unsecured credi- 
tors. So far as the secured creditors are concerned, 
1t Says, 
“1 That the full amount of interest due on 
secured creditors upto the effective date and 
all claims thereto be cancelled 
2 That upon the scheme being sanctioned by 
the court, the loans will be treated as follows 
from the effective date 
(a) That loan of Rs 1065 lakhs from Tamil 
Nadu Industrial Investment Corporation 
Limited will be retained as fresh loan which 
will carry interest at 85% The loan amount 
will be paid ın three annual instalments 
(b) The loan of Rs 4 80 lakhs from Industrial 
Finance Corporation of India will carry inter- 
est at8.5% and the loan amount will be paid in 
three annual instalments " 
In the category of unsecured creditors, fixed 
deposit holders are given as follows 
1. That the full amount of interest due on fixed 
deposits upto the effective date and all claims 
thereto be cancelled and exunquished 
2 That upon thescheme beingsanctioned, out 
of the principal amounts outstanding, pay- 
ment in respect of fixed deposits aggregating to 
Rs.15 45 lakhs, will be made as follows 
(a) Each deposit of less than Rs.5,000 will be 
paid 80% of the principal amount due 
(b) Such deposit of Rs.5,000 to Rs.10,000 will 
be paid Rs.4,000 plus 40% of the amount 
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9. Dealıng with 
Shanmukham, J. has said, 


exceeding Rs.5,000. 

(c) Each deposit Rs.10,001 and above will be 
paid Rs.6,000 plus 20% on the amount exceed- 
ing Rs.10,000. The total sacrifice to be madeby 
the deposit holders 1s Rs.4 65 lakhs. The total 
amount to be paid 1s Rs 10 80 lakhs 

3. That the amount tobe paid of Rs 10.80 lakhs 
will not carry any interest and will be paid in 
two annual instalments commencing within 
one year from the effective date.” 


Other unsecured creditors are: 


(a) Other loans and short term loans 
1. That the full amount of interest due on the 
loans and hundies upto the effective date and 
all claims thereto be cancelled and extinguished 
2. That upon the scheme being sanctioned, out 
ofthe principal amounts outstanding payment 
due in respect of loans and hundies aggregat- 
ing to Rs 2971 lakhs, 80% thereof, and all 
claims thereto be cancelled and extinguished 
3 That the balance 20% of such amounts to be 
paid to the holders thereof without any inter- 
est, in two annual instalments commencing 
within one year from the effective date 
(b) Sundry creditors for goods supplied 
1. That upon thescheme being sanctioned, out 
ofthe amounts of outstanding due payments to 
all creditors for goods supplied aggregating to 
Rs 29.93 lakhs 80% thereof and all claims thereto 
be cancelled and extinguished 
2. That the balance 20% of thesuch amounts to 
be paid to the concerned creditors without any 
interest in two annual instalments commenc- 
ing within-one year from the effective date 
(c) Sundry creditors for expenses 
1. That upon thescheme being sanctioned, out 
of the amounts outstanding payment to all the 
creditors for expenses except the Government, 
Employees and Foreign Coliaborators, aggre- 
gating to Rs.2 55 lakhs, 80% thereof and all 
claims thereto be cancelled and extinguished 
~ 2. That the balance of 20% of such amounts to 
be paid to concerned creditors, without any 
interest, in two annual instalments commenc- 
ıng within one year from the effective date” 
the objections, learned 


“As regards unsecured creditors, in first meet- 
ing held on 17 6.1982 under te Presidentship 
of Mr.T.P.Nagarajan, I.A.S , two amendments 
were prepared but were ics! becáuse neither ` 
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of them secured 75426 of voung value of shares 

Further, the resolution as such though secured 
the approval of the prescnbed majonty in value of 
the unsecured creditors, it failed to secure the 
required majority 1n the number of the unse- 
cured creditors. Therefore, the company was 
necessitated to come forward with C A.No 370 
of 1982 for holding a fresh meeting of the 
secured creditors and the same was held on 
15 9 1982 presided by Mr T P Nagarajan The 
meeting was attended either 1n person or by 
proxy by 363 unsecured creditors whose value 
of debt amounted to Rs 36,85,539.09 Three 
amendments were moved, but were lost as 
none secured the required majority. 

Except few unsecured creditors who stoutly 
oppose this proceeding, there is no protest 
from any other quarters, inclusive of the Cen- 
tral Government On 87 1983, Mr.Asokan 
representing Mr R Shanmugham, learned 
counsel for the Central Government stated 
thatthe Central Government has no objection 
tosanction the permission as prayed for in the 
petition The ground of objection are the clas- 
sification of the unsecured creditors 1s quite 
arbitrary ın that the fixed depositors are treated 
differentially from other creditors who have 
lent on hundies and other instruments, par- 
ticularly foreign collaborators treating them 
as one class According to Mr Rajamanıckam, 
such clubbing of the unsecured creditors namely 
fixed depositors, and other unsecured credi- 
tors as a class 1s quite improper . Though 
there 1s force in the argument relating to the 
classification, 1n reality I find 1t would not 
remain as a valid fetter to accord sanction Let 
me analyse the scope of the defence and its 
ineffectiveness 

In the classification of unsecured creditors 1n 
this case, a differential treatment is meted out 
to pe deposıtors on the one hand and the 
other unsecured creditors on the other For 
the concession extended to fixed depositors 1s 
quitedifferent from theother unsecured credi- 
tors Nevertheless, I propose to make the same 
approach as done by the learned Judge in 
Manickchowk v Ahmedabad Mfq. Co, (1970)2 
Comp LJ 300 As a matter of fact, one of the 
arguments which was seriously pressed into 
service by Rajamanickam is that this court 
shall direct a fresh meeting of the unsecured 
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creditors, excluding the fixed depositors, I find 
that the facts ın this case are stronger than 
those ın the reported case. Now if we examine 
the strength of voting in severality among the 


Nos 
Fixed Deposit 169 
Loan 130 
Hundies 26 
Suppliers & others 38 


The actual voting 1n favour of the resolution 1s 
193 of the value of Rs 23,77,612 89 It 1s thus 
seen that the numerical strength as also valu- 
ation of other creditors outnumber the fixed 
depositors The other creditors, 1f they wanted 
to defeat the resolution, could have done so 
veryeasily Butthatis not thecase here On the 
other hand, as set out above, the actual votıng 
1s 193 carrying the valué of Rs 23,77,612 89 
The other important factor which will po a 
long way to reject the objection 1s that if the 
company were to be woundup, none of the 
unsecured creditors will get a paisa. Indeed, I 
asked the learned counsel for the objectors to 
prepare a working-sheet and to point out that 
the unsecured creditors will stand ın a better 
footing n case of winding up than ın the event 
of putting through the compromise He had 
not done so But the learned counsel for the 
petitioner had pointed out that in case of 
winding-up, even the secured creditors could 
not be paid in full Above all, the secured 
creditors are foregoing their claims for intér- 
est Ithas tobe pointed out at this stage that the 
company could not get any further benefit 
under the Tamil Nadu Relief Undertaking 
Special Provisions Act, 1969 for the company 
had the maximum term that is guaranteed 
under the Act, namely, ten years. It is common 
ground that it is going to expire by 21 9.1983 
Above all, the secured creditors are foregoing 
their claims for interest, as shown m paragraph. 
3 of the petition This apart, the interest of as 
many as 600 employees should as far as pos- 
sible be safeguarded. The most vital factor 
is the benefit of the collaboration with a 
Japanese firm should not be allowed to be lost 
to the public at large to the extent possible I 


unsecured creditors, asseen from the report of 
the Chairman, the following are the particu- 
lars i: 


Value 
Rs 6,34,700 O0 
Rs 4,81,500 00 
Rs 2,30,500 00 ^ 
Rs 23,38,839 09 


have pointed out at the earliest that the 
opposition is not based on behalf of the whole 
body of unsecured creditors, save the fixed 
depositors. Their sacrifice 1s very negligible 
compared to the sacrifice made by the other 
unsecuredand secured creditors. Finally, their 
interest can be sacrificed for, the well-being of 
the company, serving the public interest, 
securing the sustenance of the employees and 
their dependants. Besides there 1s the reason- 
able chance of restitution of what 1s now being 
sacrificed if the company were to be revised.” 


10. Coming to the other objections, learned Judge 
has summarily, almost dismissively said 


“The other objections, ın the circumstances of 
the case, carry no merit After all proxies carry 
out the mstructions of the respective share- 
holders That ıs the sole function of the proxy 
He has no right to subsutute his own opinion 
in the place of the definite instructions given to 
him Likewise, 1f the Chairmanis authorised to 
be a proxy by the Collaborator and if he had 
exercised such a right, it is not his personal 
reaction that 1s reflected 1n such exercise of 
proxy. On the other hand, it represents the ' 
reaction of the collaborator through such proxy, 
namely the Chairman Therefore, J find that 
there 1s no substance ın the objection that 
there had been an improper and illegal exer- 
cise of proxy and also that the exercise of proxy 
by the Chairman itself ıs illegal 

Regarding the undue length of the meeting 
pressed into service by the learned counsel for 
the objectors, I do not find any force. There is 
nothing stated by the objectörs nor do I see in 
thereport filed by the Chairman that there was 
any protest by any of the creditors for undue 
delay in concluding the meeting That would 
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mean that the meeting was unavoidably 
extended till9.15 p m 1fthat is beyond the cofi- 
trol of the Chairman, the objectors cannot 
take advantage of that. As a matter of fact, 1t 1s 
seen from the report filed by the Chairman 
thatthe meeting commenced at 10 30a m and 
lasted till 6 30 p m 
11. It will be difficult to find any exception to the 
concern shown by the learned Judge that survival 
of the industry alone was likely to ensure continu- 
ance ofemployment ofa large number of employ- 
ees and that if ıt functioned, ıt would benefit all 
and would cause 1njury to none Any concern for 
theemployees ofthe company and others however 
must always weigh favourably with the interest of 
the unsecured creditors amongst whom are fixed 
Depositors, who are not members of the Com- 
pany, but have invested their small savings to earn 
small interest thereon to augment their income ın 
future If they lose and others also lose equitably, 
there may not be anything wrong But then if they 
lose more and others lose less, will 1t not cause 
discrimination? Sec.391 of the Companies Act 
has got a purpose. It says, 
(1) Where a compromise or arrangement 1S 
proposed 
(a) between a company and its creditors or any 
class of them; or 
(b) between a company and its members ofany 
class of them, the court may, on the application 
ofthe company or ofany creditor or member of 
the company, or in the case of a company which 
15 being wound up, of the liquidator, order a 
meeting of the creditors or class of creditors, or 
ofthe members or class of members, as the case 
may be, to be called, held and conducted in 
such manner as the court directs 
(2) Ifa majority in number representing three- 
fourths ın value of the creditors, or class of 
creditors or members, or class of members, as 
the case may be present and voting either in 
person or, where proxies are allowed under the 
rule made under Sec.643, by proxy, at the meeting, 
agree to any compromise or arrangement, the 
compromise or arrangement shall, if sanctioned 
by the court, be binding on all the creditors, all 
the creditors of the class, all the members, or 
all the members of the class, as the case may be, 
and also on the company, or, ın the case of a 
company which i$ being wound up, on the 
liquidator and contributortes of the company; 
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Provided that no order sanctioning any com- 
promise or arrangement shall be made by the 
court unless the court is satisfied that the 
company or any other person by whom an 
application has been made under Sub-sec (1) 
has disclosed to the court, by affidavit or other- 
wise, all material facts relating to the company, 
such as the latest financial position of the 
company, the latest auditor’s report on the 
accounts of the company, the pendency of any 
investigation proceedings ın relation to the 
company under Secs 235 to 251, and the like 
(3) An order made by the court under Sub- 
sec.(2) shall have no effect until a certified 
copy of the order has been filed with the Reg- 
ıstrar 
(4) A copyofeverysuch ordershall beannexed 
to every copy of the memorandum of the 
company issued after the certified copy of the 
order has been filed as aforesaid or in the case 
of a company not having a memorandum, to 
every copy so issued of the instrument consti- 
tuting or defining the constitution of the 
company 
(5) If default 1s made ın complying with Sub- 
sec (4), the company, and every officer of the 
company who 1s ın default, shall be punishable 
with fine which may extend to ten rupees for 
each copy in respect of which default is made 
(6) The court may, at any time after an applica- 
tion has been made to1t under this section, stay 
thecommencementor continuation ofanysuit 
or proceeding against the company on such 
terms as the court thinks fit, until the applica- 
tion 1s finally disposed of 
(7) An appeal shall lie from any order made by 
a court exercising original jurisdiction until 
this section to the court empowered to hear 
appeals from the decisions of that court, or if 
more than one court is so empowered, to the 
court of inferior jurisdiction 
The provisions of Sub-secs (3) to (6) shall apply 
ın relation to the appellate order and the appeal 
as they apply in relation to the original order 
and the application 

12. Shanmukham, J had the advantage of the 

judgmentin Manickchowk v Ahmedabad Mfq. Co, 

(1970)2 Comp L J 300 It states, 
“It ıs always a moot question what constitutes 
aclass Buckley on the Companies Acts, 13th 
edition, page 406, has observed that 1t isa 
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formidable difficulty to say what constitutes a 
\ “class” of creditors. The creditors composing 
the different classes must have different inter- 
est When one finds a different state of fact 
exisung among different creditors which may 
differently affect their minds and their judg- 
ment, they must be divided into different classes, 
“class” must be confined to those persons whose 
rights are notso dissimilar as to makeit mpos- 
sible for them to consult together with a view 
to their common interest (vide Sovereign Life 
Assurance Co v Dodd, (1892)2 Q,B 573 (C.A.),. 
Speaking very generally, in ordér to constitute 
a class, members belonging to the class must 
form a homogeneous group with commonalıty 
ofinterest Ifpeople with heterogeneous inter- 
ests are combined 1n a class, naturally the 
majority having common interest may ride 
rough shod over the minonty representing a 
distinct interest One test that can be applied 
with reasonable certainty 15 as to the nature of 
compromise offered to different groups or 
classes. The company will ordinarily be 
expected to offer an identical compromise to 
persons belonging to one class, otherwise it 
may be discrimmatory At any rate, those who 
are offered substantially different compromises 
each will form a different class. Even if there 
are different groups within a class the interests 
of which are different from the rest of the class 
or who are to be treated differently ın the 
Scheme, such groups must be treated as sepa- 
rate classes for the purpose of the scheme 
Broadly speaking, a group of persons would 
constitute one class when it 1s shown that they 
have conveyed all interest and their claims are 
capable of being ascertained by any common 
system ofvaluation The group styled as a class 
should ordinarily be homogeneous and must 
have commonalityof interest and the compro- 
mise offered to them must be identical. This 
will provide a rational indicia for determining 
the peripheral boundaries of classification The 
test as stated earlier would be that a class must 
be confined to those persons whose rights are 
notsosımılaras to makeit impossible for them 
to consult together with a view to their com- 
mon interest." 
13. As against the force ofthe aforequoted obser- 
vations, Shanmukham, J has thus taken notice of 
adifferent observation in the said Judgment which 
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is as follows: 
“The defects as far as the meeting of unsecured 
creditors 1s concerned, appears to be that the 
preferential and other unsecured creditors have 
been prouped together The workers are pref- 
erential creditors ın winding up but not other- 
wise would form a Separate class. Instead of 
remitting the scheme to separate meetings of 
unsecured and preferential creditors ın my 
opinion, there is ample material in the report 
\ ofthe Chairman from which the votes 1n number 
‘and value representing the preferential credi- 
tors can be separated from the votes and value 
of the votes representing the other unsecured 
creditors 
As this 1s quite possible and which would be, 
worked out while considering the ground of 
attack that the scheme is not approved by a 
statutory majority ın each class, it 1s not 
necessary to direct a separate meeting of pref- 
erential creditors and other unsecured credi- 
tors” 
14. It seems that the learned Judge was not 
informed that there were objections to the club- 
bing of the Fixed Deposit Holders with the sundry 
creditors for the goods supphed or Sundry credi- 
tors for expenses as well as other loans and short 
term loan. Interest of Fixed Deposit holders in 
retaining their investment indeposit ıs not similar 
to a person who advanced loans on hundies or 
otherwise advanced money to the company for 
earning profits Sundry creditors for goods sup- 
plied or for expenses, the quotation above will 
show, have been divided into two groups, one 
group of Government employces and foreign 
collaborators and the other creditors in this cate- 
gory. Their separate number 1s nowhereavailable 
While the Government employees and foreign 
collaborators are not affected, sundry creditors 
for expenses have been made to lose 80% of their 
claims. The court while resolving the voting pat- 
tern has overlooked a serious allegation that proxies 
were utilised to neutralize the majority of objec- 
tors and ın any case, the classification had been 
artificial 1n the sense that all unsecured creditors 
could not form one and the same class We have 
given our anxious consideration to the figures 
worked out in the impugned judgment. It 1s neces- 
sary to notice that except the number of votes 
shown ın the report of the Chairman, it is nowhere 
available as to who of the fixed deposit holders 
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were present either in person or through proxy. 
Similarly it is not known who amongst those who 
were suppliers or advanced loans and how their 
figure or number was worked out. The Chairman 
was no longer impartial for he too was a proxy not 
for one but for more than one. In the absence of 
any independent evidence, it is not possible to 
accept the figures ofthose who voted for oragainst 
the resolution except that amongst the unsecured 
creditors, 363 voted, 193 for the resolution and the 
rest either voted against or abstained. If the number 
ıs carefully calculated, one may not find it surpris- 
ing that besides the Fixed Deposit holders, the 
exact number of other creditors present was 
194-193 are said to have voted for the resolution. 
We do not think it is a case to ignore the artificial 
classification of unsecured creditors as one group. 
How they have been differently treated and how 
they stand separately is evidence in the scheme. It 
will be proper that the scheme if at all has to be 
voted and consent obtained should be adopted by 
identifying the class of the unsecured creditors in 
the light of the observations that are available in 
the case of Manickchowk v. Ahmedabad Mfq. Co, 
(1970)2 Comp.L J. 300. Ttis unnecessary to repeat 
that to constitute a class, members belonging to 
the class must form a homogeneous group with 
commonality of interest and those who have such 
common interest, thus must be found to consti- 
tute one class, whereas those whose interests are 
mn conflict with the interests of such a group have 
to be treated as a separate class. In the instant case, 
the requirements of Sec.391(1) of the Act, in our 
opinion, have not been fulfilled. The impugned 
judgment for the said reason is fit to be set aside 
and ıt ıs accordingly set aside. The case is remitted 
to the trial court for a re-hearing and if necessary 
a further direction for holding of the meeting of 
different classes of unsecured creditors and their 
consent in accordance with law. 

15. In the result, the appeal is allowed. The 
impugned judgment ıs set aside. On the facts and 
circumstances of the case, bowever, there shall be 
no order as to costs. 


BS. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- Raju, J. 

W.P.No.10102 of 1983 10th October, 1991. 
Dravidar Kazhakam, represcnicd by the General 
Secretary K Veeramani ..-Petitioner 
v. 

The Chairman, United India Insurance Company 
Limited ... Respondent. 


(A) Constitution of India (1950), Arts.12, 1H and 25 
- General Insurance Corporation - Greeting cards - 
Printing of “Gayatri Mantram” - Writ petition - 
Seeking direction to chairman - To forbear from 
using and despatching such greeting cards - Allega- 
tion that it constitutes propagation of a particular 
religion at the cost of funds of the State - Held that 
vedas do not preach any religion nor one concerned 
with propagating religion - Writ petition dismissed. 
(B) Constitution of India (1950), Arts.12 - "State" 
- Whether includes the General Insurance Corpora- 
tion of India. 

(C. ) General Insurance Corporation Act (Vof 1972) 
- Funds of the General Insurance Company whether 
can be said to be funds owned by the State. 

(D) Words and Phrases - “Gayatri Mantram” - 
What ıs - Meaning of - Key. 

Held:- Secularism does not mean irreligion or 
anything anti-religious. To say so is negative and 
neither positive nor constructive meaning of the 
same. Secularism merely implies 'sarva dharma 
sambhava' that is a believer in sccularism while 
remaining an ardent follower of his own religion 
looks upon all other religions as different path- 
ways to the same goal-God. Thus, in substance, it 
is only a modern term for the old phrase ‘religious 
tolerance’ or sarvamatha sammathee’. So far as 
the State is concerned it implies that our State 
does not identify itself with any particular Reli- 
gion. [Para 9] 
The Gayathrimantra is said to be "Shabda Brah- 
mam' and is said to appear in the Rig Veda, as the 
tenth mantra in the sixth sutra of the third man- 
dala. It is considered to be all pervasive, synony- 
mous with divinity and valued as an universal 
prayer which does notask for any mercy or pardon 
but seeks for a clear intellect so that truth may be 
reflected therein without distortion. It therefore 
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is supposed to purify, rescue or protect the chanter 
who contemplates the glory of light that illumi- 
natesthe three Worlds or the religious experience 
as they are called with a prayer for final liberation 
through the awakening of the innate intelligence 
that pervades the Universe as light. As one having 
its origin in Vedas and Vedic times, it will be 
anachronistic for any One to contend that it signi- 
fies or relates to any particular religion. Gayatri 
mantra is the key to Vedic wisdom. The Vedas 
have been in existence long before any of the 
present day organised religions came into being. 
They donot preach any religion nor are concerned 
with propagating religion. [Para 10] 
The fact that the respondent (General Insurance 
Corporation) may satisfy the definition of ‘State’ 
within the meaning of Art.12 of the Constitution 
or it indisputably is a statutory Corporation con- 
trolled by the State would not render its funds to 
be the funds of the State. The funds in question of 
the respondent Corporation would be its own 
funds the said Corporation having its own indi- 
viduality apart from the Government as such and 
also having been constituted as an autonomous 
body capable of acquiring, holding and disposing 
of property. {Para 12] 
Neither any provisions of the Constitution of India 
nor any other provisions of law stood violated by 
the action of the respondent in sending the greet- 
ing cards in question on the occasion of the Deepa- 
vali Festival. [Para 11] 
Cases referred to: 

Arch R.Everson v. Board of Education, 330 U S. 1; 
Abington School District v. Schempp, 374 U.S. 203; 
Lenon v. Kurtzman, 403 U.S. 902. 

K Chandra, for Petitioner. 

Vijay Narayan, for Respondent. 

The Court made the following 

ORDER: The above writ petition has been filed 
for a writ of mandamus, directing the respondent 
to forbear from printing and despatching the 
Greeting cards containing his religious faith to 
coincide with him by utilising the funds of the 
respondent Corporation. 


2. The petitioner by name Dravidar Kazhagam, 


represented by its General Secretary, claims that it 
has been in existence since 1925, that it was in the 
front of fighting apainst superstitions and social 
justice and strives to make the Indian Republic a 
true secular Republic as enshrined in the pre- 
amble to the Constitution of India. It also claims 
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to have fought always zealously any move by the 
State or any ofitsapencies from deviating from the 
path ofsecularism said tobe the bedrock and basic 
fabric of the Constitution of India The country is 
said to consist of people having faith in many 
religions are religious practices as well as ration- 
alistic concept of human life arid scientific pursuit 
ofknowledge ofnature. While referring to Arts 14 
and 25 of the Constitution of India, itis stated that 
the members of the Constituent Assembly thought 
fit to not only secure to the citizen equality before 
the law but also equai protection of the Jaw and 
freedom of conscience and the right freely to 
profess, practise and propagate religion. The State 
cannot, it is said, to take sides and spend money ór : 
ust its machinery i in the propagation of a particu- 7 
lar religion. Pd 
3. The petitioner also contends that the respon- 
dentis one of the subsidiary Corporations owned 
by the General Insurance Corporation created 
under Central Act 57 of 1972, that the business is 
a fully nationalised one, that the Corporation 1s 
designed to serve the needs of the economy in the 
larger interests of the community and that though 
it is presided over by the Chairman, he has to act 
only within limits and cannot arbitrarily or whim- 
sically act, being “State” within the meaning of 
Art.120fthe Constitution of India The Chairman 
of the respondent one Shrı K C.Ponnappa 1s 
Stated to have from and out of the funds of the 
respondent-Corporation, *been sendmg various 
Greeting cards on various rehgious occasions’ and 
as one professing Hindu religion he 1s stated to: 
have not lost the opportunity ofsending ide 
cards to various people on important Hindu Reli-| 
gious festivals. Though according to the petitioner 
therecould be no objéction to an individual send- 
ing Greeting cards on such occasions, exception 1s 
taken for using the ‘funds of the State’ for the 
purpose of doing non-secular activities. Refer- 
ence is made to a multicolour Grecting card sent 
on the occasion of Deepavali under the signature 
of the Chairman, by using the funds as well as the 
labour force of the Corporation and according to 
the petitioner about 5,000 caids involving an 
expenditure of Rs.25,000 would appear to have 
been sent. 

4. Coming to the contents of ihe said Greeting 
card as found in the card filcd into tms Court by 
the petitioner, it is useful to refer to the same in 
detail before even referring to the contentions of 
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petitioner, in respect thereof The Greeting card 
comprises four pages. The first page of it ıs multi- 
coloured with a design symbolic of “The Sun” 
carrying 1n the middle portion the syllable repre- 
senting “AUM”, with letters “A Prayer for Deepa- 
valı” at the top of page and at the bottom corner, 
the letters *Deepavali Greetings". The last and 
fourth page carries the emblem of the respondent 
Corporation, the name and its address. On page 
two, Gayatri mantra ıs printed as hereunder'- 

“Gayatri Mantra” (Sanskrit) 

(Sanskrit Script omitted) 

“Om 

Bhurbhuvassuvaha 

Tatsavitur varenyam 

Bhargo Devasya Dheemahı 

Dhiyoyonah Prachodayat” 

This mantra should be chanted at least 5 times 

thrice a day-at dawn, at noon, and at dusk 

facing the Sun We remember the five lines of 

the Mantra as above, and when chanting we 

chant each line separately with a pause before 

the next line." 
On page three the following printed matter 
appears 

*Hereare two interesting English translations 

of Gayatri mantra 

1 Translation by Sir William Jones in 1817 

*Let us adore the supremacy of that divine 

Sun, the God-head who ıllumınates all, who 

re-creates all, from whom all proceed, to whom 

all must return, whom we invoke to direct our 

understandings aright in our progress towards 

His holy seat ” 

2 I meditate on the divine effulgence of my 

adorable Lord, who ıs known as “om” the 

transcendental one, who 1s the propeller and 

sustainer of the three Worlds, who is to be 

sought after, worshipped and realised. May He 

enlighten our intellect and bless us with wis- 

dom. (signed) Best Wishes from K.C.Ponnappa.” 
5. The petitioner also contends that the Gayatri 
mantra 1s chanted only by the Brahmins who 
constitute very insignificant portion of the Hindu 
religious order, that even otherwise there cannot 
be any open propagation of the religious preach- 
ing's ofa.particular religion at the cost of ‘funds of 
the State’, that the policy-holders of this national- 
ised insurance business and its employees belong 
to other religious faiths too and the action of the 
Chairman of the respondent-Corporation is not 
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only arbitrary, unconstitutional and the respon- 
dent has to be restrained from ındulgıng in such 
actionsin order to protect thesecular stance of the 
State and also to preserve the Republication 
Constitution It is also contended that the very 
object of nationalisation of insurance will be 
defeated 1f such things are allowed to happen 

6. The Chairman-cum-Managing Director of the 
respondent Corporation, under whose name the 
Greetings in question have been sent has himself 
filed a counter affidavit stating that the respon- 
dent-company 1s a subsidiary of the General 
Insurance Corporation of India formed under Sec.9 
of the General Insurance of Business (Nationali- 
sation) Act, 1972, that as per Sec 19(3) of the 
Central Act 67 of 1972, that company shall, ın the 
discharge of any of its functions, act so far as may 
be on the business principles, that it has been the 
practice in the respondent Corporation to send 
Greeting cards to valued customers on the occa- 
sion of Deepavali, Christmas, New Year, etc , and 
that keeping in line with the said usage, the Greet- 
ing card in question was sent on the occasion ofthe 
Deepavali festival ın 1983 It is also claimed that 
Greeting cards sent on festive occasions earn good- 
will for the Corporation, that ıt ıs also a good 
medium of advertisement and no violation of any 
provision of the Constitution of India or of any 
law was involved ın ıt While admitting that the 
deponent 1s a Hindu, he states that hailing from 
Mercara (Coorg) the Coorgis neither celebrate 
Deepavali nor permit Brahmin priests to officiate 
many of their ceremonies like birth, marriage and 
death, that he had no particular affinity for Deepa- 
vali, that being a joyous and festive occasion for 
large section of the people of the country, the 
greetings were sent to some of the valued custom- 
ers in the larger and business interests of the 
respondent Corporation and that too in his 
capacity as Chairman and not in his individual 
capacity and that the number of cards printed were 
2,000 at a cost of Rs.11,92075, that though a 
nationalised business, the respondent Corpora- 
tion has to compete with other subsidiary compa- 
mies and that 1s why the adoption of business 
norms, standards (sic) have been permitted The 
respondent also states that there 1s no violation of 
any provision of the Constitution of India or any 
other law and that no particular reference has 
been made in the affidavit regarding any such 
violation of any provision 
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7. So far as the Gayatri mantra is concerned ın 
paragraph 8 of the counter affidavit, ıt ıs stated as 
hereunder 
“8 Theaverments 1n paragraph 6 areincorrect 
and untenable It 1s denied that the Gayatri 
mantra 1s chanted only by Brahmins In any 
event, that is irrelevant to a decision in this writ 
petition. It is denied that the sending of the 
Greeting cards on the occasion of Deepavali 
(amounts?) to "open propagation of the reli- 
gious preachings of a particular religion.” 
8. Mr.K.Chandru, learned counsel for the peti- 
tioner while reiterating the submissions in the 
affidavit referred to three decisions of the 
Supreme Court of the United States The first of 
the said decisions is reported in Arch R.Everson v 
Board of Education, 330 US I, and 1t concerned 
the scope of the Fourteenth Amendment to the 
Constitution of the United States which made the 
- First Amendment applicable to the States The 
Court held that neither a State nor the Federal 
Government can openly or secretly, participate in 
the affairs of any religious organisation or groups 
and vice versa and that no taxin any amount, large 
or small, can be levied to support any religious 
acuvities or institutions whatever they may be 
called or whatever form they may adopt to teach or 
practise religion In Abington School District v. 
Schempp, 374 U S 203, the issue was as to whether 
the establishment of religion clause of the first 
amendment was violated by a Pennsylvania Stat- 
ute or a rule of the Board of Schools requiring the 
reading without comment at the opening of each 
school day of verses from the Bible and the recita- 
tion of the Lord's prayer by the students in unison 
While dealing with the scope of the First Amend- 
ment which commands the government to main- 
tain Strict neutrality, neither aiding nor opposing 
religion, it was observed that State’s financing 
even ın a minor degree a church either ın tts strict 
religious activities or in other activities violated 
the establishment clause. The test to determine 
the question of alleged violation was considered 
to be the purpose and primary effect of the act 
complained of. In Lemon v Kurtzman, 403 US 
902, the issue was as to whether the religion clauses 
ofthe First Amendment were violated by the State 
Statutes providing State aid to Church related 
elementary and secondary schools and to teachers 
therein with regard to instruction ın secular mat- 
ters. On applying the test of principal or primary 
‘ De d 
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effect the Court expressed (he view that even 
secular instruction 1n parochial school was an 
1ntegral part of religious instrucuon and, there- 
fore, violated the establishment clause The learned 
counsel for the respondent reitcrated the stand 
taken in the counter affidavit and contended that 
the writ petition 1s liable to be rejected and it does 
not involve any just or legal grievance 

9. What does the word ‘secular’ or ‘religion’ mean? 
Secularism does not mean irrehgion or anything 
anti-religious. To sayso 1s negatıveseculafısm and 
neither positive nor constructive meaning of the 
same, Secülarism merely implies ‘sarva dharma 
sambhava', that 1s, a believer ın secularism while 
remaining an ardent follower of his own religion 
looks upon all other religions as different path- 
ways to the same goal-God Thus, in substance, it 
1s only a modern term for the old phrase ‘religious 
tolerance' or “sarvamatha sammathee' So far as 
the ‘State’ is concerned, ıt implies that our State 
does not identify itself with any particular Reli- 
gion The debates 1n the Consutuent Assembly 
show that ^what was intended by the Constitution 
was not the secularisation of the State in the sense 
of its complete dissociation from rehgion but rather 
an attitude of religious neutrality, with equal treat- 
ment to all religions and religious minorities ” 
The contention of the peutioner proceeds upon 
an assumption that secularism means that the 
State must not associate itsell with religion at all 
and must have nothing to do with 11 The concept 
of American or Western Secularism - that State 
should have nothing to do with religion at all and 
there should bea total non-association owes itself 
to the peculiar historical reasons of those nations 
and the renaissance ın religion in the form of a 
fight against the authorıtarıanısm of the Church 
transcending even political boundaries Ours 1s a 
land of Thyaga, Punya, Yoga, Sathya and Gnana 
with great heights and level of philosophical 
achievements and we have to us a modern India- 
with a hoary and glorious, cultural and spiritual 
heritage of ancient India which preach, teach and 
help to practise the righteous way of living They 
evolve a moral, healthy and pcacclul code of con- 
duct. Neither the founding fathers of our Consti- 
tution of India nor any of the provisions enshrined 
in the said document could be, imputed with hav- 
ingdoneaway with the philosophical and spiritual 
1deologies and high values ol life which 1s the core 
of the Indian polity and culture Religion is also 
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not theistic and Buddhism and Jainism do not 
believe in the existence of God orofany intelligent 
first cause. Religion and religious faith are not one 
and the same, Reli gious instruction has been con- 
strued to mean that which 1s imparted for inculcat- 
ing the tenets, the rituals, the observances, cere- 
monies and modes of worship of a particular sect 
or denomination 

10. The Gayatri mantra 1s said to be “Shabda 
Brahmam' and is said to appear ın the Rig Veda, 
as the tenth mantra in thesixtiethsutra ofthe third 
"mandala. It is considered to be all pervasive, syn- 
onymous with divinity and valued as an universal 
prayer which does not ask for any mercy or pardon 
but seeks for a clear intellect so that truth may be 
reflected therein without distortion It, therefore, 
is supposed to purify, rescue or protect the chanter 
who contemplates the glory of light that ıllumı- 
nates the three Worlds or the regions of experi- 
ence as they are called, with a prayer for final 
liberation through the awakening of the innate 
intelligence that pervades the universe as light As 
one having its origin 1n Vedas and Vedic times, it 
will be anachronistic for anyone to contend that 1t 
signifies or relates to any particular religion Gayatrı 
mantra is the key to Vedic wisdom. The Vedas 
have been in existence long before any of the 
present day organised religions came into being. 
They do not preach any religion norare concerned 
with propagatıng religion. The Vedas have been 
always considered to belong to all mankind and 
arenotlimited to any one particular religion, race, 
caste or community Consequently, the Vedic 
inantras were supposed to have existed long 
before even any of the present languages were 
evolved. Because it 1s held to be “Brahmam' its 
existence is said to precede even ‘mind or intelli- 
gence' and any attempt by one to try to explain the 
infinite ‘Shabda Brahmam' through our present 
day limited words would be like trying to measure 
outer space by means of a yardstick or gauge the 
depth ofan ocean with a foot long dipstick Vedas 
have very vast, profound and deep mystic mean- 
ings and since the common man cannot under- 
stand in those days the intricate meanings and 
practises the teachings of the Vedas sub-isdary lit- 
erature have been created to drive home the prin- 
ciples to such people, keeping ın view the mental 
awareness, living conditions and also depending 
upon the intuitive knowledge and capa: ties of the 
exponents. Various scholars, spiritua: aspirants 
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and leaders as well as historians have interpolated 
their own ideas into interpretation of these 
ancient texts and mantras and such dissertations, 
enuciation and exposition could not be used to 
undermine the universality of those mantras or 
the indisputable position that they were above all 
religions and as a matter of fact were not only of 
pre-historic, but pre-religious origin Therefore, 
the assumption or apprehension on behalf of the 
petitioner that the Gayatri mantra is a religions 
tenet, teaching or practice of a particular religion 
of modern concept or the privilege of a commu- 
nity 1$ basically fallacious Equally baseless is the 
claim that only Brahmins chant or can chant the 
Gayatri mantra There 1s nothing on record to 
demonstrate that the Gayatri mantra 1s the exclu- 
sive privilege or property of any class or race ór 
community and even ancient texts and scriptures 
will belie such blasphemous claims, if any, of any 
vested interests Referring to Vedas, Bhagwan Sri 
Sathya Sai Baba would declare “The Vedic litera- 
tureis the mostancient 1n the World Itis the birth 
place for human culture and the basis for all kinds 
of powers All branches of learning have their 
originin the Veda Alldharmas and virtues having 
sprung from the Veda, the Veda 1s endless, unfa- 
thomable, indefinable and blissful The word ‘Veda’ 
1s derived from the Sanskrit root ‘Vid’ - meaning 
knowledge or Jnana - both Iswara and Atma Veda 
1s Vijnana - knowledge par excellence It does not 
pertain to one individual, one place or time It ıs 
universal "Great ascetics, saints and philosophers 
of World repute who stood above the barriers of 
religion have commended the recitation and chant- 
ing of the Gayatri mantra. The famous Scientist 

J B.S Haldane has once written that “the Gayatri 
mantra should be carved on the doors of every 
laboratory 1n the World”. Thus, Vedas constitute 
Indian mysticism, the perennial philosophy of 
Spirituality and a practical guide for human con- 
duct and have their aim to make the man divine It 
is, therefore, they were called ‘science of sciences’ 
and extolled all over the World that they do not 
belong to India or to any one or other country, or 
even to any one religion, but belong to all mankind 
as the voice of God - Truth or Sathya. 

11. The learned counsel for the petitioner while 
referring to the use of the words “three Worlds” in 
the matter printed at page three submitted that it 
is a concept peculiar to Hindu religion Iam afraid 
that I cannot accept such a plea. The Hindu 
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mythology which ıs an integral part of the Hındu 
religion refers to even fourteen Worlds Seeking 
mspiration, for substantiating the challenge made 
by the petitioner from such words is nothing 
but revelling in self-serving assumptions. Vedic 
language as wellas the expressions of ascetics and 
mystics were full of muiti-semantic words, and 
meanings of those were grasped by each depend- 
ing upon their own depth or maturity of under- 
standing One of the great philosophers and 
ascetics of modern times Sri Aurobindo, while 
explaining some of those mysteries ın language 
would refer to some of them and state that ‘rice’ 
meant the surrender of the physical, 'ghee' meant 
the clarified consciousness and ‘soma’ meant 
Anandha Vedas do not propagate any God out- 
side but carry the fundamental message, that thou 
art” - Tat twam ası”, God being within man as 
himself The ‘three Worlds, have had divine dis- 
closure to mean three levels ofspace Akasa ın man 
ofwhich two are drsya, the drk being the third The 
first comprises the earth, the solar system, the 
billions of other heavenly phenomena reaching 
out to stars whose light, though emanated, has not 
yet reached this globe This space is named bhootha 
akasa The second level subsumes the first and 
retains it 1n a miniature form It comprises the 
area cognised and imagined by the mind and is, 
therefore, named Chittha akasa Even this area 1S 
adotwhen compared to thespace Akasa enfolded 
by the Atma, named Chidakasa The two other 
Spaces are but tiny fragments to the see-er, the 
Atma, the Brahman. The human beıngdas this 
Journey, towards the Ananda that Chidakasa can 
offer, as the precious prerogative The journey 
does not lead outward, it has to be inward, towards 
one's own reality Consequently, a close scrutiny 
of the contents of the Greeting card issued in the 
caseon hand, in their proper perspective would, in 
my view, 1nevitably go to show that the same 
neither involves religious tenet nor consiitute any 
teaching or propagation and preaching of any 
religion in the sense of undermining ‘Secularism,’ 
one of the avowed goals of our Constitution of 
India. The ratio of the American decisions which 
are peculiar to their Constitutional history and 
scope and object of the First Amendment to their 
Constitution cannot be of any relevance in the 
interpretation of the Constitution of India, and 
that too in respect of the issue under considera- 


tion. Even otherwise, by judging the issue ın the 


light of purpose, primary and principal effect test 
propounded by the American cases, the Greeting 
cards sent with the avowed object of publicity and 
business propaganda in the larger business inter- 
esis of the respondent-Corporation, cannot be 
said to be either an unconstitutional or unlawful 
move on the part of the respondent That being 
the ccrrect and real position, 1n my view, neither 
any provisions of the Consutution of India norany 
other provision of lawstood violated by the action 
oftherespondentin sending the Greeting cards ın 
question on the occasion of the Deepavali Festi- 
val 

12.Thatapart,ın myview, the plea on behalfofthe 
petitioner that the so called objectionable propa- 
gatıon has been madeat the cost ofthe funds ofthe 
State, does not merit acceptance The fact that the 
respondent Corporation may satısfy the defini- 
ton of 'State' within the meaning of Art.12 ofthe 
Constitution or 1t indisputably 1s a statutory Cor- 
poration and its shares are owned by the State 
itself or 1s one controlled by the State would not 
render its funds the funds-of the State The funds 
ın question of the respondent Corporation would 
be its own funds-the said corporation having its 
own individuality apart from the Government as 
such, and also having been constituted as an 
autonomous body capable of acquiring, holding 
and disposing of property The claim'to the con- 
trary ıs ın my view bereft of either reason or 
substance, and consequently, shall stand rejected. 
For all the reasons stated supra, the writ petition 
fails and shall stand dismissed, but in the circum- 
stances, there shall be no order as to costs. 


RS ---- Writ petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
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consecrated by public worship - Ceases to be private, 
property of the builder - It becomes public mosque - 
No evidence of express dedication is necessary 
Itis afundamental principle of the Mohammedan 
Law of Wakf that when a mosque is built and 
consecrated by public worship; it ceases to be the 
property of the builder and vests in God. A mosque 
once so consecrated cannot ın any case revert to 
the founder and every Mohammedan has the legal 
right to enter it, and perform devotions according 
to his own tenets so long as the form of worship 15 
in accord with the recognised rules of Moham- 
medan ecclesiastical law A mosque from its very 
nature 1s dedicated for worship and is open to ail 
Muslims local and others. Once the mosque was 
constructed it stood dedicated to God and the 
owner is divested of his right title and interest in 
the property. The very concept of a private mosque 
is unknown to Muslim Law Once the founder 
dedicates a particular property for the purpose of 
a public mosque, no Muslim can be denied the 
right to offer prayers therein on the ground that 
the mosque fell into disuse long back. And from 
the mere fact that in the village plan, a mosque Is 
shown to have existed ın the year 1938, this dıs- 
puted piece of land has become a wakf by user 
although there is no evidence of an express dedi- 
cation and any attempt on the part of the respon- 
dents to prevent the appellants from coming over 
to the property and saying their prayers cannot be 
permitted. [Para 17] 
Cases referred to: 
Mıru v. Ram Gopal, 1935 AILL J. 1269; Moham- 
med Shah v. Fasıhuddın Ansan, A.LR. 1956 S C. 
713, Ram Chandra v. Ahmuhammad, I L.R. 35 All 
197; Maher Husein v Alimahomed, A.I.R. 1934 
Bom. 257, Jawhrav Akbar Husain, I L R 7 All 178 
(F.B.); Syed Mohd. Salie Labbat v. Mohd. Hanıfs, 
(1976)3 S.C R. 721. 
A.A.S Mustafa, for Appellants. 
T R.Rajagopalan, for Respondents 
The Court delivered the following 
JUDGMENT:- There is a dilapidated mosque 
“like structure in S No.187 of Sheik Manyam in 
Vanagaram village, Saidapet, Chinglepet District. 
“This building with the land appurtenant thereto 
measuring about 17,000 sq.ft south of cart track, 
north of poramboke land, east of part of S.No.187 
and west of tank i5 thesubject matter of the second 
appeal The entire S.No.187 before sub division 
comprised of an extent of 51 acres 17 cents. 
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Ex.B-3 the Extract from the Registraf of Inams in 
the Village of Vanakaram discloses that this 
extent was originally granted to one Kayarunnissa 
as a personal Inam. Subsequently one Haji 
Mohammed Abdul Khadi Basha Sahib became 
the owner of this property. Under Ex B-4 dated 
23 9.1898 he settled this land ın favour of his 
minor son Mohammed Habibulla Basha Sahib 

The donee sold away the property to one Anniah 
Naidu under Ex B-5 the registered saledeed dated 
15.3 1917. Subsequently Anniah Naidu became 
insolvent and this property was sold by the Official 
Assignee of the High Court 1n favour of one 
Jaganathan under Ex B-6 the deed of conveyance 
dated 1 5 1919. Jaganathan also became insolvent 
and Elumalai Chettiar father of the respondent 
herein purchased this property from Official 
Assignee under Ex B-7 the deed dated 31.10 1935 

After the demise of Elumalai Chettiar there 
was partition in the family under Ex.B-8 dated 
9.3.1960 There 1s no dispute that in this partition 
the defendant-respondent was allotted S.No 187/ 
1 measuring 24 acres and 63 cents while an extent 
of 26 acres and 17 cents in S No 187/3 came to the 
share of his brother During the Sub Division the 
remaining extent which is a channel was marked as 
S No 18772. 

2. The appellants claiming that the decrepit struc- 
ture 1s an ancient mosque of more than 200 years 
old wherein the Muslims of that locality were 
offering worship, that in one part of the said 
mosque they bury their dead for the past 200 
years arid more and that all of a sudden the defen- 
dant-respondent has prevented them from saying 
their prayers in that place instituted O S No 674 
of19710nthe file of the District Munsif of Poona- 
mallee on behalf of themselves and Muslım 
worshippers for an injunction restraining the 
defendant/respondent from preventing their 
offering worship 

3. The respondent/defendant resisted the action 
contending that the appellants who are not the 
residents of Vanagaram Village have no /ocus 
standı to maintain the suit. No Muslim. ever 
offered worship in the disputed building There ts 
no mosque as such in any part of S No 187 Though 
there ıs a dilapidated structure therein, only after 
obtaining an ex parte order of interim injunction, 
for the first time plaintiffs and their men made a 
pretention of offering worship in that place The 
graves adjoining the building arc not those of 
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Muslims The respondent and his predecessors in 
title are in continuous and exclusive possession of 
the entire property and they have perfected title by 
adverse possession. After settlement proceedings 
under Ex.B-9 a ryotwari patta has been issued to 
the respondent and his brother on 12 3.1970 for 
the entire land The respondent alone has been 
using the disputed building for stocking agricul- 
tural implements and paddy The private property 
of this respondent cannot be converted into a 
mosque merely because it may have the appear- 
ance of a mosque 
4. The trial court found that the structure ın dis- 
pute was not used by the Muslims as a place of 
worship before the institution of the suit The 
plaintiffs were not 1n possession of this property 
before the suit came to be filed The adjoining site 
48 not a public graveyard of the Muslims Accord- 
ingly it dismissed the suit with cost The appeal 
preferred by the plaintiffs in A.S No 51 of 1982 
before the Subordinate Judge of Chingleput also 
met with the same fate Having lost in both the 
courts below the plaintiffs have come forward 
with this second appeal 
5. The only substantial question of law that arises 
for determination now 1S 
“Whether the disputed structure in S.No 187 
1s a public mosqueand ifso whether the appel- 
lants-plaintiffs and other Muslims are to be 
protected from interference by the defendant 
in offering worship therein?” 
6. Ex C-1 the Commissioner’s report and Ex C-2 
the Commissioner's plan disclose that the dis- 


puted structure is at a distance of 5 to 6 furlongs ` 


away from Arcot Road, Kodambakkam. The build- 
ing part of it ıs marked as A, B, C, D and measures 
30 feet North-South and 19 feet 6 inches East 
West The construction 1s of bricks and the struc- 
ture is dilapidated and not properly maintained 

The building facing east comprises of three arches 

There ıs a small arch in the western wall with some 
projecuon On all sides of the building there is a 
barbed wire fencing marked as E, F, G, H While 
achannel runson thesouth ofthe property, on the 
northern side there is a cart track of 10 feet width 

There are some old tombs in front of the building 
and on the south eastern corner There is also a 
well on theeastern side of the building. The cultı- 
vable land on the western side 1s at a distance of 54 
feet from the wire fencing The place occupied by 
the building and the surrounding area are all in a 
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raised level than the cultivable land The disputed 
place appears to be separate and distinct suitable 
for some particular purpose From those physical 
features and the photographs Exs A-2 to A-11 the 
possibility of the building having been erected 
initially to serve as a mosque could not be ruled 
out. 

7. Ex A-11s the village plans prepared in the year 
1938 which indicates that there was a mosque 
originally in S No 187 Ex.A-12 plan has come 
ınto existence subsequent to the dispute In fact 
even the lower appellate court has also concluded 
that there was a mosque in the suit property long 
time back However it has negatived the appel- 
lants claim for injunction on the ground that they 
have failed to establish that it was a public mosque 

The non-menton of the disputed mosque as a 
wakf property ın Ex B-1 the gazette publication 
dated 17 12 1958 containing the list of wakfs exist- 
ing at that timein Chingleput District, theabsence 
of reference to any mosque in Ex B-2 the Settle- 
ment Register Extract, Ex B-3 Inam Register 
Extract, Ex B-4 Inam Title Deed weighed with the 
lower appellate Court in arriving at the decision 
that it was nota public mosque Besides the lower 
appellate court relied on the fact that during 
settlement proceedings which culminated in the 
issuance of patta as per Ex B-9 ncither the appel- 
lants nor anybody representing the Muslim com- 
munity applied for patta The absence of evidence 
regarding the dedication of the building for the 
purpose of mosque by the original founder was 
also taken into consideration by the learned Sub- 
ordinate Judge Further the lower appellate Court 
has pointed out that the evidence ofP Ws 1 to4do 
not establish that the suit properly was ever 
used as a public mosque and the Muslims in the 
surrounding village buried their dead there 

There 1s also no evidence that either the appel- 
lants or any other Muslims of the locality said their 
prayers in the disputed building prior to the mst- 
tution of the suit The lower appcllate Court also 
held that as the appellants are not living in thesuit 
village they have no /ocus standi Ao maintain this 
action. 

8. The learned counsel for the appellant argued 
that the existence of a mosque and graveyard at 
some point of time in the past ın the Ülspulcd 
property 1s not in dispute The appellants herein 
now claim right only to offer worship ın the mosque 
and bury their dead They do not claim any utle to 
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the land ın dıspute Simply because they have 
ceased to offer prayer, the property does notiose 
its Character as a mosque. Once a mosque it is 
always a mosque Further according to Muslim 
Law there 1s no such thing as a private mosque. 
Once a mosque is constructed and dedicated to 
the public it becomes the property of God. 
9. On the other hand, it 1s the argument of the 
respondent that there is no evidence that Muslims 
of that village used to say their prayers in that 
disputed property when the suit came to be filed. 
"There is no material on the side of the appellants 
to establish that from time immemorial this prop- 
erty was used as a mosque Mere existence of a 
dilapidated structure which might have been used 
asa mosque earlier will not give the appellants any 
right of worship therein 1f that mosque was not in 
existence on the date of suit. Since the place has 
ceased.to be a mosque and nobody was offering 
prayers at the time of institution of the suit, the 
appellants cannot be given any right to go there 
and offer their prayers. 
10. However we find that the law on the subject is 
different Athar Husain and Khalid Rashid m their 
“Wakf Laws and Adminstration in India” 1973 
Edition state at page 111 that a person can sét 
apart an apartment for his own prayers but if he 
allows others to say their prayers ın it, it assumes 
a public character The test whether a building is 
a mosque lies in the fact that once it was set apart 
as a mosque It is enough to make it ^wakf", 
provided public prayers are even once said with 
the permission of thesettlor. Tyabji in his ‘Muslim 
Law’ - Fow th Edition, 1968 mentions at page 610 
that when a person purports to build a masjid 
within his house, or boundaries, and permits the 
publicto enter there and say their prayers, then it 
becomes a masjid according to the opinion of all, 


i provided that he gives the public a right of way. 


“Mulla also mentions ın his “Principles of Moham- 
medan Law, 1990, Nineteenth Edition at page 155, 
that if land has been used from time immemorial 
for a religious purpose for example a mosque or a 
burial ground then the land is by user wakf 
although there 1s no evidence of an express dedi- 
cation Ifa buıldıng has beensetapartas a mosque 
1t 1s enough to make it wakf 1f public prayers are 
said there with the permission of the owner. Both 
a mosque and a saint’s tomb become wakf by user. 
Ifa mosque has stood for a Jong time and worship 
has been performed in it, the Court will infer that 
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it does net stand by leave and licence of the owner 
—efthesite but that the land is dedicated property 
and no longer belongs to the original owner. Once 
the mosque was constructed, it stood dedicated to 
God and all the right, title and interest of the 
owner got completely extinguished. Once there 
was a complete dedication of the mosque, as a 
place of public worship, any reservation or condi- 
tion imposed by the owner would be deemed to be 
void and would have to be ignored 
11. In Miru v. Ram Gopal, 1935 All. L.J 1269, has 
been held that where the court finds thata mosque 
has stood on a piece of land for a long time and 
worship has been performed in *t by the public, 
though the structure is katcha, it is open to the 
court to infer that the site has become a conse- , 
crated and dedicated property. 
12. In Mohammed Shah v. Fasihuddın Ansan, A I R 
1956 S.C. 713, it has been laid down that a wakf 
normally requires express dedication but 1f land” 
has been used from time immemorial for a reli- 
gious purpose then the land is by user wakf 
although there is no evidence of an express 
dedication. 
13. The decision of the Division Bench of the 
Allahabad High Court in Ram Chandra v Alimu- 
hammad, LL.R. 35 All. 197, is to the effect that 
every Mohammedan who has a right to use a 
mosque for purposes of devotion is entitled to 
exercise such right without hindrance and is 
competent to maintain a suit apainst anyone who 
interferes with its exercise. 
14. In Maher Husein v. Almahonied, A.I R. 1934 
Bom. 257, it was held that to creatc a wakf there 
must be a declaration of dedication which should 
be made contemporaneously with the act of dedi- 
cation. The Wakf must divest himself of the own- 
ership of the property. But special rules apply 
where mosques are dedicated as wakf. Where a 
building has been set apart as a mosque it 1s 
enough to make it wakf if public prayers are once 
said there with the permission of the owner. Though 
a declaration of dedication and completion by 
some act giving practical effect to it are essential, 
itis always not necessary that there should be any 
direct evidence of these things. Dedication may be 
inferred from long user that property was wakf 
property. Where for a considerable number of 
years the public have been offering prayers in à 
mosque close by a tomb ofa Mohammedan saint, 
andan annual uras attended by persons belonging 
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to momin sect of Mohammedans has been regu- 
larly held it must be presumed that the mosque 
and the tomb have been duly dedicated and have 
become wakf by user and that the presumption 
might fairly be extended to other buildings and 
land enclosed within a compound wall which might 
be regarded as appurtenant to the tomb. 

15. In Jawhra v. Akbar Husain, I.L.R. 7 All 178 
(F B ), an old dilapidated mosque intended for 
Mohammedan worship was protected and looked 
after by the plaintiff and other Mohammedans of 
the village. The defendants had enclosed a part of 
thelandand converted the mosque into a place for 
storing straw. The plaintiff had protested with the 
defendants and asked them to remove the things. 
When they failed to do so plaintiff insututed the 
suit for declaration of his right to repair the old 
dilapidated mosque and sought injunction for the 
removal of the defendants interference. The 
defendants pleaded that the building which was 
the subject matter of the suit was not a mosque, 
but an “atta or fortress made for the purpose of 
shelter from robbers in former days" No doubt 
the question referred to the Full Bench consisting 
of Five Judges of Allahabad High Court was 
regarding the /ocus standi possessed by Moham- 
medans to institute the suit in view of the provi- 
sions of Secs 30 and 539 of the C P.C. of 1863. 
However the observationsofthe Full Bench made 
ın the course of the Judgment are important for 
our present purpose. The Full Bench has stated 
that according to Mohammedan custom, the prop- 
erty ina mosque and in the land connected with it 
1s vested in no one. It is not the subject of human 
ownership, but all the members of the Moham- 
medan community are entitled to use it for pur- 
poses of devotion whenever the mosque is open. 
Everyone who has such a right is entitled to exer- 
cise1t without hindrance, and has a right of action 
against anyone who interferes with its exercise. 
The rule of the Mohammedan Law on the subject 
1s that when anyone has resolved to devote his 
property to religions purposes, as soon as his mind 
ıs made up and his intention declared by some 
Specific act, such as delivery an endowment is 
immediately constituted. His act deprives hım of 
all ownership in the property and to use the tech- 
nical language of Mohammedan lawyers, vests it 
in God in such a manner as subjects it to the rules 
of divine property whence theappropriator's right 
1n 1t 15 extinguished, and it becomes a property of 
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"God by the advantage of it resulting to His crea- 
tures. A mosque is an endowment of this kind, 
and the Mohammedan community, or any mem- 
berofit hasaright to enter the mosque and to pray 
there. 

16. In Syed Mohd. Salie Labbâı v Mohd. Hanıfs, 
(1976)3 S.C.R. 721, the land in dispute was origi- 
nally acquired by a Muslim saint about two hundred 
years ago. Some years later the predecessors of the 
respondents built a mosque therein with the per- 
mission of the ancestor of the appellants and the 
then owner of the land The adjacent vacant land 
was used as a graveyard for the Muslims of the 
village. There was a scheme suit in respect of this 
property wherein 1t was contended that there was 
no public wakf of the mosque which was only a y 
private or family mosque, that there was no deda- / 
ration of dedication for the purpose of a mosque 
and that the prayers offered ın the mosque by the 
respondents were only by leave and licence of the 
founder. The graveyard was also not a public wakf 
butthe family graveyard of theappellants wherein 
corpses of other Muslims were allowed to be buried 
on payment of pit fees Held that ın the case of a 
mosque, the founder's permission or the bare act 
of allowing the members of the Mohammedan 
public to offer prayers amounts to a complete 
delivery of possession The owner of the land has 
given his tacit consent when he allowed the mosque 
to be constructed not for the private members of 
his family but for the worship of God by the entire 
Mohammedan public. By providing a separate 
entrance, the owner agreed to separate the 
mosque from the rest of the property by allowing 
the entire Mohammedan Community of the 
village to worship in the mosque and to perform 
other ceremonies "The owner of the land gave 
delivery of possession to the mosque A place may 
be dedicated as a mosque or masjıd without there 
beingany building But since the building in the 
nature of a mosque was built a clear case of dedi- 
cation has been made out Once the mosque was 
constructed 1t stood dedicated to God and all the 
right, title and interest of the owner got com- 
pletély extinguished Once there was a complete 
dedication to the mosque as a place of public 
worship any reservation imposed by the owner 
would be deemed to be void Under the Muslim 
law once the dedication was complete, the prop- 
erty passed from the owner to God and it never 
returns to theowner and therefore the question of 
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the mosque being private can never arise The very 
concept of a private mosque is wholly foreign to 
the dedication of a mosque for a public purpose 
under Muslim law. Under that system of law once 
the founder dedicates a particular property for the 
purpose of a public mosque, no Muslim can be 
denied the right to offer prayers 1n the mosque 

The law 1s so strict that the moment even a single 
person 1s allowed to offer his prayers in a mosque 
it becomes dedicated to the public Also, any 
adjuncts to a mosque, which are also used for 
religious purposes, become as much a part of the 
mosque as the mosque itself The argument that 
there was no formal dedication 1s unsound The 
act of permitting the Mohammedans of the village 
to build a mosque itself amounts to a complete 
dedication or a declaration that the mosque 1s a 
public property 

17.Soitısa fundamental principle of the Moham- 
medan Law of Wakf that when a mosque 1s built 
and consecrated by public worship, it ceases to be 
the property of the builder and vests in God A 
mosque once so consecrated cannot 1n any case 
revert tothe founder and every Mohammedan has 
the legal right to enter it, and perform devotions 
according to his own tenets so long as the form of 
worship is in accord with the recognised rules of 
Mohammedan Ecclesiastical Law A mosque from 
its very nature 1s dedicated for worship and 15 open 
to all Muslims local and others Once the mosque 
was constructed 1t stood dedicated to God and the 
owner 1s divested of his right title and interest in 
the property The very concept of a private mosque 
is unknown to Muslim Law. Once the founder 
dedicates a particular property for the purpose of 
a public mosque, no Muslim can be denied the 
right to offer prayers therein on the ground that 
the mosque fell into disuse long back And from 
the mere fact that ın Ex A-1 the village plan a 
mosque 1s shown to have existed ın the year 1938, 
this disputed piece of land has become a wakf by 
user although there 1s no evidence of an express 
dedication and any attempt on the part of the 
respondents to prevent the appellants from com- 
ıng over to the property and saying their prayers 
cannot be permitted. 

18. In tbe result, the appeal 1s allowed and the 
judgments and decrees of the Courts below are set 
aside and the decree for injunction restraining the 
respondents from interfering with the appellants 
right of worship in the mosque described ın the 
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plaintschedule is granted as prayed for And in the 
circumstances the parties are directed to bear 
their own costs throughout 


BS Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present:- Bakthavatsalam, J 


W P No.2873 of 1990 24th October, 1991 

R.Ponnusamy Petitioner - 

v. 

The Registrar, Anna University and another 
Respondents 


Constitution of India (1950), Arts 16 and 226 - - 
Rightunder Art 16 - Selection Committee consisting 
of educationists and Academicians selecting a pai- 
ticular person for a post - High Court, if can interfere 
with such selection 

Itis well settled that the right under Art 16 of the 
Constitution of India 1s only to that a person 
should be considered for the appointment and he 
cannot insist that he should be appointed. The 
second respondent has been considered by the 
Selection Committee and the Selection Commit- 
tee consisted of Educationists and Academicians, 
well versed ın subjects and it is not for this Court 
to,sitinappealtointerferewith the decision of the 
Selection Committee with regard to thesuitability 
of thecandidate for that particular post In educa- 
tional matters, 1t is for the Authorities concerned 
todecideabout thesuitabihity of the candidate and 
it is for the Court sitting under Art 226 of the 
Constitution of India to decide such 1ssues unless 
there is infringement of fundamental right and 
also violative of Arts 15 and 16 of the Constitu- 
tion [Para 11] 
Cases referred to: . 

District. Collector and Charman, Vitanagaram 
(SWRSS)v Tnpura Sundar Devi, (1990)2 L LJ 
153; Naresh Kumar v. The State of Punjab, (1985) 1 
S L.R. 128; Mrs.Daisy Narula v The Government of 
Punjab, (1984)3 S L R 690, Narasımhamunıhy v 


a 
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State of Karnataka, (1979)1 S L R. 53 

Petition under Art.226 of the Constitution of 
India praying that in the circumstances stated 
therein, and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
declaration, declaring the selection and appoint- 
ment of the second respondent to the post of 
Lecturer in the Geology Division ın Anna Univer- 
sity, Madras-600025, by the first respondent as 
ınvalid 

M.Venkatachalapathy, for Petitioner. 

Subbiah for M/s Row & Reddy, for Respondents 
The Court made the following 

ORDER:- Pursuant to an advertisement issued by 
the first respondent University ın “The Hindu" 
and “Indian Express" calling for applications to fill 
up two vacancies ın the Division of Geology a post 
of Assistant Professor and Lecturer, the petitioner 
and the second respondent applied for the same 
The Selection Committee had considered the 
applications, found the second respondent suit- 
able and selected the second respondent for the 
post of Lecturer in Geology The petitioner, who 
1s one of the candidates who applied for the post, 
has come to this Court challenging theselection of 
the second respondent 

2. The petitioner alleges in the affidavit that the 
second respondents not qualified to hold the post 
and the essential qualification for the post of 
Lecturer being a Doctorate Degree or Research 
Work and in the absence of Doctor’s Degree, a 
person possessing M Phil will have to be appointed 
and as such the petitioner, who has got M Phil has 
got to beselected Itis further alleged that ın so far 
as the second respondent 1s concerned, he pos- 
sesses only a Degree in M Sc Geology and Degree 
ın M Tech (Remote Sensing), which is neither 
equivalent to M.Phil nor pertainingto the subject 
Tt ıs stated that the very appointment ofa person 
who:was not qualified is nothing but an arbitrary 
exercise of power and the same 1s violative of 
Arts 14 and 16 of the Constitution of India It is 
further alleged that the first respondent having 
prescribed certain qualifications in the advertise- 
ments 1n the newspapers, cannot give a go-by to 
the qualifications prescribed and ifa go-by is given 
ıt will be clearly ın violation of Art.14 of the 
Constitution It is further stated that the first 
respondent ought to have appointed the peti- 
tioner by absorbing him as an internal candidate 
because the petitioner was already working as a 
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Technical Research Fellow and has already regis- 
tered himself in Ph D course (part time) under 
the first respondent Itis furtheralleged that there 
were two posts of Lecturers vacant and the first 
respondent not only selected the second respon- 
dent, but alsoselected one Dr S Ramaswamy, who 
has applied for the post of Assistant Professor and 
as such the petitioner has no chance of getting any 
appointment in the near future On these allega- 
tions, the petitioner wants this Court to issue a 
writ of declaration declaring the selection and 
appointment of the second respondent to the post 
of Lecturer in the Geology Division in Anna 
University as invalid. 
3. A counter-affidavit has been filed on benalf of 
the first respondent University It 1s stated ın the 
counter affidavit that the prescribed qualification 
for the post of Lecturer in Geology isset outin the 
advertisement and in the information and instruc- 
tions to candidates, which is as follows 
"B Qualifications prescribed foi the posts 
13 Lecturer in Geology 
131 Essential. (a) A Doctorate Degree or 
research work of an equally high standard ın 
the field ot specialisation relating to the post 
(b) Good academic record with atleast second 
class (C in the seven point scale) Master’s 
Degree ın a relevant subject from an Indian 
University of an equivalent degree from a for- 
eign University 
If the selection committee 1s of the view that 
the research work of a candidate as evident 
either from his thesis or {rom his published 
workis of a very high standard, it may relax any 
of the qualifications presciibed in (b) above If 
a candidate possessing a Doctor’s degree or 
equivalent research work 15 not available or 1s 
not considered suitable a person being given to 
M Phil or equivalent degree of research work 
of quality) will be appointed provided he has 
done research work for atlcast two years or has 
practical experience in a research laboratory/ 
organisation on condition that he will have to 
obtain a Doctor’s degree or give evidence of 
research of high standard within eight years of 
his appointment, failing which, he will not be 
able to earn future increment unt he fulfils 
these requirements 
(C) Relevant Professional/Research/Teach- 
ing experience for one year, 
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13 2. Desirable: (1) Publication in Journals of 

repute (National/International) 

(11) Participation in Summer/Winter Schools/ 

Institutions etc i 

(iit) Membership of any professional body of 

repute (National/International) relating to the 

field of specialisation 

13 3. Age. not less than 2 years on the 1stof the 

academic year during which the recruitment is 

made 

C. Field of speciahsation 

SL No. Post Specialisation 

7. Diviston of Geology 

Assistant Professor 

Mineralogy/Petrology/Structural 
Geology/Engineering 
7 Geology/Photogeology. 
. Lecturer -- Do -- 

It 1s stated in the counter affidavit that the peti- 
tioner does not possess the prescribed educa- 
tional qualification and his experience in the field 
ofresearch and publication 1s far below that ofthe 
second respondent and the petitioner also does 
not possess the field of specialisation prescribed 
whereas the second respondent's field of speciali- 
sation 1s Photogeology which 1s one of the spe- 
cialisations required for the advertised post It 1s 
stated ın the counter affidavit that 1f a candidate 
possessing a Doctorate degree or equivalent 
research work 1s not available or not considered 
suitable, a person possessing a good academic 
record (weightage being given to M.Phil or equiva- 
lent degree or research work of quality) may be 
appointed. It 1s also stated that since the selection 
committee has considered the M.Tech degree and 
research work of the second respondents as a 
degree above M Phil degreeand research work of 
quality respectively, he was selected for the post as 
there was no other suitable candidate with a 
doctorate degree available for appointment It is 
further stated that the petitioner does not possess 
a Doctorate degree nor does he possess research 
work of an equaily high standard in the field of 
specialisation relating to the post. It is also stated 
thatthe M.Phil degree possessed by the petitioner 
1s not in the field of specialisation relating to the 
post. It is further stated that the post of Lecturer 
ıs filled only by direct recruitment through adver- 
üsemeni on selection basis. It is also stated that 
the contentions of the petitioner that he is an 
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internal candidate while the second respondents 
an outsider and that as such an internal candidate 
should have been preferred i$ baseless and unten- 
able. It is stated that the second respondent has 
been working as Research Assistant ın the Insti- 
tute of Remote Sensing at Anna University from 
29 3 1989 and as such he could not be considered 
as a total outsider and in fact the second respon- 
dent was working in the University asa temporary 
Research Assistant earlier between 9 2 1983 to 
28 11 1987 when he joined as scientist Lecturer m 
Birla Institute of Scientific Research Jt 1s stated 
that the other vacancies oflecturer in Geology was 
offered to Dr.S.Ramasamy, Lecturer ın Geology 
1n Madras University, but he declined to accept 
the same as he was already holding the post of 
Lecturer and hence that vacancy was filled up by 
Dr.R Nagendra, who had been selected and put in 
the waiting list by the selection committee. [t is 
further stated that the contention that there 15 no 
change of the petitioner for any appointment in 
the University in future is untenable and that he 
has no accrued right to be appointed 

4. The annexure attached to the counter affidavit 
filed by the first respondent shows that the second 
respondent has got a field of specialisation ın 
photogeology, which conforms to the specialisa- 
tion required and has got an experience of work- 
ıng as Hydrogeologist and worked as Research 
Assistant in the Institute of Remote Sensing, Anna 
Uniersity and as Scientist Lecturer in. Birla 
Insutute of Scientific Research, Jailer from 1987 
to 1989, totalling about six years experience. He 
has to his credit publication ol journals of repute 
National/Inter-nauonal, seven ın number 1egard- 
ıng participauom ın conferentes, the second 
respondent has participated in two conferences, 
whereas the qualification of the peutioner 1s M Phil 
(Miscropalametology) which docs notconform to 
the specialisation required According to the first 
respondent, the petitioner has got two years of 
experience and has got no other experience in any 
other items shown in the angexure attached to the 
counter affidavit, especially 11cms 7 to 9 

5. Considering the qualifications, the Selecuon 
Committee thought fit to appoint the second 
respondent According to the counter alfidavit, it 
is clear from the notification itself, calling for 
appointments for the post of Lecturer 1n Gcology, 
the essential gualıficatıon 1s a Doctorate Degree 
or research work of a equally high standard in the 
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field of specialisation relating to that post. 

6. Th second respondent has filed a counter 
affidavit. The second respondent denied the alle- 
gation that he 1s not qualified for the post of 
Lecturer in Geology. Itis alsostated by him that he 
has got the relevant specialisation in Photogeol- 
ogy, apart from M.Tech (Remote Sensing) It is 
also stated that the averment that the qualifica- 
tion in M.Tech (Remote Sensing) 1s not equiva- 
lent to M.Phil is not correct and in any case it 1s for 
the Professional bodies to decide whether a quali- 
fication is equivalent to another or not and the 
Selection Committee, which consisted of profes- 
sionals have considered his qualification of M.Tech 
1s equivalent to that of M.Phil and hence it is not 
open to the petitioner to question the same It is 
stated that he has been selected by the Selection 
Committee after being satisfied with his qualifica- 
tion and experience etc. 

7. Mr.V.Venkatachalapathy, learned counsel for 
the petitioner says that once the University, has 
prescribed qualifications and given an advertise- 
ment, it is not open to them to vary and relax the 
rules thereafter to suit the second respondent to 
appoint him to that post. The sum and substance 
of the contention of Mr.M. Venkatachalapathy 1s 
that any appointment made should be in confor- 
mity with the advertisement made in the newspa- 
pers and here 1s a case where the first respondent 
has gone off the track and appointed the second 
respondent. Learned counsel relies upon a judg- 
ment of the Supreme Court in the District Collec- 
tor and Chairman, Vijianagaram (S.W R.S S ) v. 
Trıpura Sundan Devi, (1990)2 L.L.J. 153, for the 
proposition that when an advertisement stipu- 
lates a qualification and the appointment of a 
person with inferior ‘qualification_is made, such 
appointment is invalid and it amounts to playing a 
fraud on public Learned counsel further relies 
upon the decision reported 1n Naresh Kumar v 

The State of Punjab, (1985)1 S.L R. 428, of Punjab 
and Haryana High Court. That was a case where 
the candidates were selected 1nspite of the fact 
that they were not eligible and did not fulfil the 
prescribed qualification specified in advertisement. 
The Punjab and Haryana High Court quashed the 
selection on the ground that the Chairman of the 
Board did not deny the fact alleged by the peti- 
tioner therein. Learned counsel for the petitioner 
also relies upon a decision of the Punjab and 
Haryana High Court reported in Mrs.Daisy Narula 
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v. The Government of Punjab and others, (1984)3 
S L R. 690 That was a case where by the last date 
of the submission of the applications ze. , 22.9 1982, 
respondent No.3 had not acquired a requisite 
qualification of M.A. ın Dance and thus, was not 
eligible to be considered for the post ın question. 
The explanation offered by the Punjab Public 
Service Commission, as well as 1espondent No.3, 
was that the declaration of her result by the 
University was unduly delayed on account of some 
agitation by the University Staff and the Vice 
Chancellor of the University had written to the 
Commission that the candidate whose result had 
not been declared by 22,9 1982 may be considered 
by it, subject to their ultimately passing the exami-^ 
nation inquestion The Court has held as follows. 
“In the light of this authoritative pronounce- 
ment, 1t cannot possibly be said that respon- 
dent No.3 had obtained the degree of M A in 
Dance by the last date tor the submission of 
application dt 22.9.1982. In the absence of the 
said degree, the Commission could not 
possibly consider her as eligible for the 
selection to the postin question The decision 
of the Commission to consider respondent 
No.3 as eligible even in the absence of her 
degree on the last date 1e., 22.9.1982 borders 
on arbitrariness Had the Commission made it 
known that those candidates whose results had 
not been declared by 22.9.1982 would also be 
eligible for the post in question then many 
more candidates might have applied for this 
ost.” 
Od hss reasonings, the Punjab and Haryana 
High Court set aside the selection of the third 
respondent therein. This decision was cited by the 
learned counsel for the proposition that what is 
the relevant date on which the qualification has to 
be considered. 
8. Learned counsel for the petitioner also refers to 
the decision reported ın Narasimhamurthy v. State 
of Karnataka, (1979)1 SL.R 53, for the proposi- 
tion that when there are two persons, one possess- 
ing the prescribed qualification and another not 
possessing the prescribed qualification being 
selected, the selection of the person without 
possessing the prescribed gualıficatıon-amöunts 
to infringement of his fundamental rights and 
vitiates the selection 2 
9. Per contra, learned counsel appearing for the 
University, contends that the second respondent 
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1$ a qualified person than the petiuoner as shown 
ın the annexure to the counter affidavit. Conse- 
quently when the selection committee has consid- 
ered the qualifications ofthe petitioner as well as 
the second respondent and thought it fit to 
appoint the second respondent, it is not open to 
the petitioner orto this Court to interfere in such 
matter. Learned counsel contends that what all is 
required under Art.16 is to be considered for 
appointment and nobody has got a nght of 
appointment. 
10. Learned counsel further contends that since 
no personin Doctorate degree or research work of 
an equally high standard in the field of specialisa- 
tion 1s available, the next best 1s only the second 
respondent, according to the qualifications and as 
per the opinion of the Selection Committee and as 
suchit is not open to the petitioner to question the 
selection made by the Committee consisting of 
. Academicians, especially teaching 1n the Faculty 
in the University. 
11. Considering the arguments of Mr M. Venkat- 
achalapathy and the learned counsel for the first 
respondent and after going through the annexure 
attached to the counter affidavit, I am fully satis- 
fied, on the facts of this case, that the selection of 
the second respondent cannot be assailed. It is 
well settled that the right under Art.16 of the 
Constitution 1s only to that a person should be 
considered for the appointment and he cannot 
insist that he should be appointed. The second 
respondent has been considered by the Selection 
Committee and'the Selection Committee con- 
sisted of Educationists and Academicians, well 
versed in subjects, and it is not for this Court, to sit 
in appeal to interfere with the decision of the 
Selection Committee with regard to thesuitability 
of the candidate for that particular post. I am of 
the view that none of the decisions cited by the 
learned counsel for the petitioner can have any 
relevance to the facts ofthe case on hand as I have 
stated above. In this case, it is very clear that for the 
post of Lecturer in Geology, a Doctorate Degree 
or research work ofan equally high standard ın the 
field of specialisation relating to that post and a 
good academic record with at least second class 
Master’s Degree in a relevant subject from-an 
Indian University or an equivalent degree from a 
foreign University are required and if a candidate 
possessing a Doctorate degree or equivalent 
research work is not available or 1s not considered 
suitable, a person possessing a good academic 


The Madras Law Journal Reports 


[1992 


record (Weightage being given to M Phil or equiva- 
lent degree or research work of equality) will be 
appointed. The second, respondent has got 
research work to his credit and high standard in 
the field of specialisation relating to that post 1e., 
Photogeology As such in my view when a person 
like the second respondent, who has got better 
qualifications, which 1s essential as mentioned in 
clause 13 of the information and instructions to 
candidates, is appointed, the petitioner can have 
no grievance Only if the second respondent has 

Not got that specialisation, the petitioner can rely 
upon the M Phil qualification he has got, as rightly 
pointed out by the learned counsel for the Univer- 
sity. M Phil qualification of the petitioner 1s not 
relevant to the subject for which the appointment 
is made. As such, there 1s no need to interfere with 
the order of appointment made by the University 
selecting the second respondent for that post In 
educational matters, 1t 15 for the Authorities con- 
cerned to decide about thesuitability of the candi- 
date and it is not for the court sitting under Art.226 
of the Constitution of India to decide such issue, 
unless there 1s infringement of fundamental right 
and also violation of Arts.15 and 16 of the Consti- 
tution. Ido not see any violation of Arts 15 and 16 
of the Constitution. On the facts of the case, the 
appointment made in this case is perfectly legal. 
There are no merits in the writ petition. The writ 
petition fails and is dismissed. No costs. 


B.S. Petition dısmıssed. 


IN THE HIGH COURTOÖFJUDICATURE A1 
MADRAS. 
[Special Onginal Jurisdiction] 


Present:- S Nainar Sundaram, Actg.C.J. and 
Somasundaram, J. 
W.P.No.14266 of 1991 11th February, 1992. 


Madras Christian College, Tambaram, Madras- 
59, represented by its Secretary, Rev. Dr.Francis 
Sundararaj -..Petitioner 


v. 

The State of Tamil Nadu represented by its 
Commissioner Secretary, Education Department 
and others . Respondents. 


I] Madras Christian College v. The State of Tamil Nadu (Natnar Sundaram, Actg. C Jy) 


{A) Tamil Nadu Private Colleges (Regulation) Act 
(XIX of 1976), Secs.14-A and 14-B (introduced by 
the Tamil Nadu Recognised Private Schools (Regu- 
lation) and Private Colleges (Regulation) Amend- 
ment Act (XLVIII 1982) - Institution affected by the 
introduction of the sections - Challenging the valid- 
uy - It need not wait till wt gets actually injured 
offended by the enhancement of the provisions. 
(B) Constuution of India (1950), Arts.30(1) and 
226- Tamu Nadu Private Colleges (Regulation) Act 
(XIX of 1976), Secs.14-A and 14-B (introduced by 
Amendment Act, 1982 - Remedy of appeal provided 
under Act - When provisions of Sec.14-A to be 
invoked - Not a bar to move the court under the writ 
Junsdiction 
The petitioner, The Christian College, Madras 
filed a writ petition for the issue of a declaration 
dechmng the Tamil Nadu Recognised Private 
Schools (Regulation) and Private Colleges Regu- 
Jation Amendment Act, 1982, as ultra vires and 
unconstitutional. 
Held.- In the present case, t cannot besaid that the 
court ıs called upon to decide the question for 
academic purposes only. By the introduction of 
Chapter III-A into the Act by the Amendment Act 
provisions for appointment of Special Officer in 
certain cases get introduced and certainly the 
petitioner need not await enforcement of the said 
provisions against it and only getting offended by 
it, 11 could approach the Court. It is not a case of 
this Court being called upon to determine aca- 
demic questions or empty and barren technical 
rights. The rights claimed by the petitioner are 
founded on Art 30(1) of the Constitution of India. 
The very provisions introduced by the Amend- 
ment Act constitute an imminent threat to that 
fundamental right. Where the constitutional lim- 
its are transgressed by the law enacted this Court 
would be failing in its duty, 1f 1t does not intervene 
at least when the party to be affected approaches 
it. It is not always envisaged that before one could 
approach this Court, he must actually get injured 
or Offended by the enforcement of the Statute 
against him, despite the fact its constitutional 
invalidity stares at one’s face. The very provisions 
present a perennial threat to the fundamental 
right and there 1s nothing wrong in this Court 
proceeding to delete the offending provisions, 
without waiting for actual damages being done. 

- [Para 2] 
When the provision is found to beconstitutionally 
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ultra vires, it is no solace to advance a theory that 
appeal is a remedial measure and on that ground 
this Court shall not look into the grievance ofthe 
petitioner founded on violation of Art.30(1) of 
the Constitution of India [Para 4] 
Cases referred to: 
Association of University Teachers v. State of Tamıl 
Nadu, (1991)2L.L J. 31; C M.C. Hospital Employ- 
ees’ Unton v. C M C. Vellore Association, (1988)1 
L.LJ. 263; Frank Anthony P.S.E. Association v. 
Union of India, A I R. 1987 S.C. 311; All Bihar 
Chnstan Schools Association v State of Bihar, 
(1980)1 S.C.C 206. 
Petition under Art.226 of the Constitution of 
India, praying that in the circumstances stated, 
therein, and in the affidavit filed therewith the _ 
High Court will be pleased to issue a writ of 
declaration declaring the Tamil Nadu Recognised 
Private Schools (Regulation) and Private Col- 
leges (Regulation) Amendment Act, 
1982 (48 of 1982) as ultra vires and unconstitu- 
tional ın so far as the petitioners herein are con- 
cerned. 
Habibullah Badsha, Senior Counsel, for M/s 
D.W.Steewart, KManıshankar & N.Ananıh for 
Petitioner. - 
M.A.Sadanand, Government Pleader for Respon- 
dent Nos.1 and 2. 
K Chandran, for Respondent No.3 
R. Krishnamoorthy, Senior Counsel for R.Muthu- 
kumaraswamy, for Respondent Nos 4 to 83 
The Order of the Court was made by 
S.Namar Sundaram, Actg CJ The prayer in the 
writ petition runs as follows: 
“For the reasons stated 1n the accompanying 
affidavit, it is most respectfully prayed that this 
Honourable Court may be pleased to issue a 
writ of declaration, declaring the Tamil Nadu 
Recognised Private Schools (Regulation) and 
Private Colleges (Regulation) Amendment Act, 
1982 (48 of 1982) as ultra vires and unconstitu- 
tional in so far as the petitioners herein are 
«concerned, and pass such further or other order 
or orders as this Honourable Court may deem 
fit and proper under the facts and circum- 
stances of the case and render justice." 
The petitioner is 1ndisputably a minority ınstıtu- 
tion. Though the prayer is couched in wide terms, 
it was made clear to the Court that only the provi- 
sions of Secs.14-A and 14-B of Chapter MI-A 
introduced in the Tamil Nadu Private Colleges 
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(Regulation) Act, 1976, hereinafter referred to as 
the Act, by the Tamil Nadu Recognised Private 
Schools (Regulation) and Private Colleges (Regu- 
lation) Amendment Act, 1982, has piven room for 
grievance for the petitioner. In fact, submissions 
both by the learned counsel for the petitionerand 
the learned counsel for the contesting respon- 
dents centred around only on these provisions and 
nothing more The very same provisions were the 
subject-matter of challenge in The Society of the 
Brothers of the Sacred Heart of Jesus, Palayamkot- 
tat represented by Rev. Brother A. Arulprakasam, 
SMJ v. The State of Tamil Nadu and another, 
W.P.No.570 of 1983, etc. batch, order, dated 12th 
August, 1991, and a Bench of this Court, to which 
one of us (Nainar Sundaram, J., as he then was) 
was a party, held that tbe right to administer 
” educational institutions of their choice preserved. 
for minorities under Art.30(1) of the Constitution 
will certainly be set, at naught by the said 
provisions Inthesaid pronouncement, the earlier 
judicial precedents at the level of the Apex court 
of the land, have been taken note of and it was 
opined that the invoking of the said provisions 
would undoubtedly do violence to the principles 
countenanced in the said judicial precedents. Being 
a co-ordinate Bench, that ruling must guide us, 
and if so guided, we are obliged to accord appro- 
priate reliefs to the petitioner. 

2. However, Mr.K.Chandru, learned counsel 
appearing for the third-respondent while raising a 
voice of contest, ventured to suggest two factors 
SO as to persuade us to say that the earlier 
pronouncement requires reconsideration. 'The first 
factor which the learned counsel for the third- 
respondent would advance is, that there is no 
1mmediate room for grievance for the petitioner 
to come to this Court seeking reliefs as he did in 
the present writ petition. He would place reliance 
on a pronouncement of a Bench of this Court in 
Association of Unwersity Teachers v. State of Tamil 
Nadu and another, (1991)2 L.L.J. 31, to say that 
constitutionalissues and constitutional validity of 
a Statute or provision of the statute are not to be 
decided for academic purposes and that unless 
the issue directly arises on the facts of a case 
before the Court, the determinatiun of thesame is 
necessarily to be avoided. The said pronounce- 
ment 1s, of course, to the said effect. What was 
attempted before the Court in that case was to 
challenge Sec 32 of the Act which stated that the 
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Government, notwithstanding anything contained 
jn Chapter V of the Act, dealing with the control 
of private colleges, shall not take over the manage- 
ment of any minority college under Sec.30. It was 
contended before the Court that the exemption 
‘granted in respect of the minority institution has 
the effect of granting 1mmunity even where it is 
totally mismanaged and the said provision js 
violative of Art.14 of the Constitution of India. 
We can only view the observations to the effect 
noted above as having been made by the Court, 
taking PRIE the facts of that case. In the 
present case, wécannotsav that we are called upon 
to decide the question for academic purposes 
only. By the introduction of Chapter III-A into the 
Act by the Amendment Act provisions for 
appointment of Special Officer in certain cases get, 
introduced and certainly the petitioner need not 
await enforcement of the said provisions against 
it, and only getting offended by it, it could 
approach the Court. It is not a case of this Court 
being called upon to determine academic ques- 
tions or empty and barren technical rights. The 
rights claimed by the petitioner are founded on 
Art 30(1) of the Constitution of India. The very 
provisions introduced by the Amendment Act 
constitute an imminent threat to that fundamen- 
tal right. Where the constitutional limits are trans- 
gressed by the law enacted this Court would be 
failing in its duty, 1f ıt does not intervene al least 
when the party to be affected approaches it. It is 
not always envisaged that before ore could 
approach thıs Court, he must actually get injured 
or offended by the enforcement of the Statute 
against him, despite the fact its constitutional 
invalidity stares at one's face. The very provisions 
present a perennial threat to the fundamental 
right and there 1s nothing wrong in this Court 
proceeding to delete the offending provisions, 
without waiting for actual damages being done. 

3. The second factor which Mr K.Chandru, learned 
counsel for the third-respondent, urged is that 
there was an omussion on the part of the earlier 
Bench to take note of some of the pronounce- 
ments which have spoken on the subject. Learned 
counsel for'the third-respondent drew our atten- 
tion to the following pronouncements in this behalf: 
(1) C.M.C. Hospital Employees’ Union and another 
v. C M.C. Vellore Association and others, (1988)1 
L.L J. 263, (2) Frank Anthony P.S.E Association v. 
Union of India, A.L.R. 1987 S.C. 311 and (3) All 
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Bihar Christian Schools Association v. State of 
Bihar, (1980)1 S.C.C. 206. We have gone through 
theabove pronouncements and yet we are not able 
to say that taking note of them, there is a need for 
reconsideration of the view expressed by the ear- 
lier bench on the question. This being our conclu- 
sion and view, we do not find any warrant to 
countenance the two factors, put forth by the 
learned counsel for the third-respondent. 

4.One more feature which the learned counsel for 
the third respondent pointed out ıs that as per 
Sec.14-B of the Act, there is ample and adequate 
measure for redressal and relief even where the 
provisions of Sec.14-A are invoked When the 
provision is found to be constitutionally ultra vires, 
itis no solace to advance a theory that appeal is a 
remedial measure and on that ground this Court 
shall not look into the grievance of the petitioner 
foundedon violation of Art.30(1) ofthe Constitu- 
tion of India. 

5. The result is that this writ petition is ordered in 
the following terms: We hold that Secs.14-A and 
14-BofChapter III-A ofthe Actare not applicable 
to the petitioner. We make no order as to costs. 


B.S. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- Janarthanam, J. 


A.A.O.No.830 of 1985 1st November, 1991. 
Hastimal ..Appellani 
v. I 

A Arjunan . .Respondent. 


Workmen's Compensation Act (VIII of 1923), 
Sec.2(1)(n) and Schedule II - Employee in a part- 
nership firm paid on daily basis - Provided with work 
for 24 days in a month - If a workman. 

Acursory perusal of the salient provisions adum- 
brated under Sec.2(1)(a) and the enumerated 
category of persons in Schedule II of the Act 
would clearly indicate that the injured workman is 
definitely coming within the four corners of the 
aforesaid provisions as a ‘workman’. [Para 8] 
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(B) Workmen's Compensation:Act (VIII of 1923), 
Sec.4(1)(c) and Schedule I, Part II, Entry 26 and 
Schedule IV - Workman sustaining injury in left eye 
due to spilling of acid, in course of employment and 
losing vision in left eye - Compensation - Compen- 
sation of workman claiming Rs.7,560 - Comnus- 
sioner for Workmen’s Compensation giving i at 
Rs.13,440 - If sustainable. 

Held:- The fact that the workman claimed a com- 
pensation of Rs.7,560 by itself is not sufficient to 
club the order of the commissioner, as being per- 
verse in the sense of granting compensation in a 
sum much more than what the workman had 
claimed. A poor workman who committed a mis- 
take in claiming compensation in a sum less than 
that to which he would be legitimately entitled, 
will not, however, debar the commissioner from 
awarding a compensation in a sum to which he is 
legitimately entitled to under the provisions of the 
Act. But then the fact remains that the Commis- 
sioner was not atall empowered to grant compen- 
sation in a sum not warranted by the provisions of 
the Act. 1: is to be mentioned here that the Sched- 
ule] of the Act contains two parts, Part I, contain- 
ing list of injuries deemed to result in permanent 
total disablement and Part II contaıning.list of 
injuries deemed to result in permanent partial 
disablement. There aresixentries under Partland 
48 entries under Part II. The entries 1n both the 
categories enumerate the various kinds ofinjuries 
susceptible of being sustained, as a result of the 
accident arising in the course of employment 

According to the workman, he lost the vision only 
in his left eye. In evidence of the doctor A.W 2 is 
also to the same effect of course, the doctor would 
refer to the injury, he sustained as if grievous 
nature. That such an opinion emerged from the 
doctor is obviously, as a result of the injured 
workman having beenan in-patient in the hospital 
for more than two months as deposed by him. The 
injury sustained by the workman, if at all, would 
come under Entry 26 of Part II of Schedule I and 
the injury described under that entry is to the 
following description 1. Loss by vision of one eye, 
without complications or disfigurement of eye 
ball, the other being normal. The evidence of the 
Doctor A.W.2, would unmistakably point out that 
the injured workman is having full vision of his 
righteye and what all he hasstated was that he lost 
vision on one of his eyes, namely left eye He did 
not even demur that there was any disfigurement 
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of the eye ball. In such circumstances, one can be 
doubly certain that the injuries sustained by the 
worker is one, which is falling within the four 
corners of Entry 26 of Part II of Schedule I. The 
percentage of loss of earning capacity for such an 
injury is given in the third column at 30%. Sec.4 
and Schedule IV provide the necessary method 
with the percentage ofloss of earning capacity, as 
had been provided in the third column of Part IL of 
Schedule I, as guidelines for computation of the 
amount of compensation for the injury sustained 
bythe workman in the course of his employment. 
The injured workman 1n the case on hand, as 
already stated, was having a monthly emolument 
of Rs 288 For the salary group of workmen rang- 
ing from Rs 200t0300 per mensem, the amountof 
compensation payable for permanent total dis- 
ablementis fixed at Rs 25,200. As already referred 
to, the ınjured workman, having sustained an 
injury on his left eye, resulting in the loss of vision 
ofoneeye,the percentageofloss of earning capac- 
ity is 30% under Entry 26 of Part I] of Schedule I. 
The compensation awardable to the injury 
sustained by him 1s to be calculated at 30% of 
Rs.25,200 which will work out to Rs.7,560 the 
amount exactly claimed by the workman in his 
petition As such, the compensation awarded by 
the Commissioner for Workmen's Compensation 
is a sum of Rs 13,440 is not at all sustainable and 
the same has to be modified in a sum of Rs.7,560. 
[Paras 12, 13, 14, 16 and 18] 
Appeal against the order of the Deputy Commis- 
sioner of Labour I, Madras-6 dated 26.8 1985 and 
made in W C.No 28 of 1983 
PR.P.K Venkata Subramaniam, for Appellant. 
R.Ganesan, for Respondent 
The Court made the following 
ORDER. Bensah Chemicals, having its office at 
No.26, Naınıappa Naicken Street, Madras-3, it 1s 
said, isa partnership firm, of which Mr.Hastımalis 
a partner. One A.Arjunan is said to be an 
employee ın the said firm. Wages, it is said, are to 
be paid on daily basis and daily wage amounts to 
Rs.12. However, the said employee, calculating 
the wages he earned 1n a month, fixed the same 
only at Rs.288 thereby indicating that he had been 
provided with work for a period of 24 days in a 
month. 
2. On 4.10.1982, while he was engaged in loading 
nitricacid cans in a vehicle, an accident happened, 
in the sense the nitric acid ın the cans spilling into 


a 


The Madras Law Journal Reports 


[1992 


his left eye, causing burning sensation. Despite 
treatment, he is said to have lost vision ın if left 
eye. Consequently he filed an application seeking 
compensation for such loss of vision in his left eye 
in a sum of Rs.7,560 before the Commissioner for 
Workmen's Compensation J, Madras-6 (The Deputy 
Commissioner of Labour-I, Madras-6) 

3. Though the firm stated ın 1ts counter that the 
said Aijunan was employed in the firm on daily 
wages, yet, the claim had been resisted by contend- 
ing that the loss of vision he sustained 1n his left 
eye, is not due to any accident of spilling of nitric 
acid in his left eye, arising in the course of his 
employment; that even otherwise, the loss of 
vision is not due to such spilling of nitric acid, but 
due to other causes and that therefore it 1s, he 1s 
not entitled to any compensation 

4. The parties, 1n proof of their respective claims 
adduced evidence The firm examined one of its 
partners, Hastimal as R W 1 while the workman 
A.Arjunan examined himself as A.W 1 besides 
examining the doctor D.K. Balachandran, who 
treated him and gave the certificate for the mjuries 
he sustained in the accident, as A W 2 

5. The Commussioner for Workmen’s Compensa- 
tion on consideration of the materials, awarded a 
sum ofRs.13,440 on 26.8.1985 as compensation to 
the injured workman, directing the firm repre- 
sented by its partner, Hastimal to pay the same 
within thirty days from the date of the order 

Aggrieved by the said order, the firm came 
forward with present action. 

6. Learned counsel for the appellant firm would 
strenuously contend that the Commissioner for 
Workman’s Compensation committed a grave error 
on facts by the perverse appreciation of the mate- 
tials available on record, besides error of law, by 
not giving a proper legal fitment to the facts of the 
case on hand and therefore it is that the impugned 
order deserves to beset aside In amplification of 
the argument, he would submit that the injured 
workman can by no stretch of 1magination be 
stated to bea workman within the four corners of 
thedefinition of'Workmen' asadumbrated under 
Sec.2(1)(n) and Schedule II of the Workmen’s 
Compensation Act, 1923 (for short the Act"). He 
would further submit that the awarding of com- 
pensation in a sum of Rs 13,440 1s not backed by 
valid reasons, in the sense of the order not 1ndicat- 
ing the method of computation referable to the 
relevant provisions of the Act. 
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7. Learned counsel appearing for the respondent 
workman would however repel such submissions 
8. To the submission of learned counsel for the 
appellant, revolving on the question of the injured 
workman not to be construed as a ‘workman’ 
within the provisions of the Act, I am unable to 
affix my seal of approval, on the facts and circum- 
stances of the case A cursory perusal of the salient 
provisions adumbrated under Sec.2(1)(a) and the 
enumerated category of persons in Schedule II of 
the Act would clearly indicate that the injured 
workmen ıs definitely coming within the four corners 
of the aforesaid provisions as a ‘workman’. This 
apart, as already indicated, the appellant/firm did 
not seriouslychallenge thestatus and character of 
the injured as a workman ın its counter 

9. The further vexed question that arises for con- 
sideration is as to whether the loss of vision in the 
left eye of the workmen was occasioned as a result 
of an accident of spilling the nitric acid ın his left 
eye, arising ın the course of his employment On 
thus aspect of the matter, there is the testimony of 
the injured, as A. W.1, who, in turn, would consis- 
tently depose that 1n the process of loading cans 
containing nitric acid, his left eye filled with nitric 
acid spıllıng from such cans and consequently he 
was forced to take treatment for such an injury 
caused to his left eye " 

10. Of course, this aspect of the case of worker 1s 
seriously challenged by the firm, which in turn 
would examine one ofits partners, as R W 1, who, 
in turn, would simply stated that no such accident 
happened on that relevantdate Sucha pald denial 
of accident, not having happened on the date in 
question, cannot at all be countenanced, on the 
face of the clinching testimony of the workman as 
A W.1 who had taken treatment with the doctor 
A.W 2 who, in turn, would categorically state that 
he treated him for the spilling up nitric acid in hıs 
left eye causing burning sensation and despite 
best of treatment given, his vision in the left eye 
should not be restored He also issued a certifi- 
cate, Ex A-2, regarding the disability sustained by 
him He would also state that the worker was an 
inpatient ın the hospital for nearly about two 
months With regard to thenatureofthe injury, he 
would say that ıt 15 grievous ın nature and as 
respects the loss of percentage of disability, he 
will estimate it at 5092 On the face of such 
evidence available on record, it cannot be stated 
that there was perverse appreciation of the 
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evidence available on record by the Commissioner 
for Workmen's Compensation calling for inter- 
ference. . 

11. Theother question that falls for consideration 
is the computation of the quantum of compensa- 
tion for the injury sustained by the workman It is 
to be noticed here that the workman ‘himself 
quantified the amount of compensation, he would 
be entitled to at Rs.7,560 As already, referred to, 
the Commissioner for Workmen’s Compensation 
awarded a sim of Rs 13,440 while quantifying 
compensation in such a sum, he would simply~ 
refer to the loss of earning capacity of the injured 
workman at 50% besides mentioning that the 
injury he sustained 1s grievous in nature. Barring 
this, he did not indicate ın his order, how he-was 
able to compute the amount of- compensation at 
Rs.13,440 as against the compensation claimed by 
the workman to the tune of Rs 7,560 

12. The fact that the workman claimed a compen- 
sation of Rs 7,560 by itself 1s not sufficient to dub 
the order of the Commissioner, as being perverse, 
in the sense of granting compensation 1n a sum 
much more than what the workman had claimed 
A poor workman who committed a mustake in 
claiming compensation ın a sum less than that to 
which he would be legitimately entitled, will not 
however debar the Commissioner from awarding 
a compensation ın a sum, to which he 1s legiti- 
mately entitled to, undérthe provisions of the Act. 
Butthen, thefact remains that the Commissioner 
was not at all empowered to grant compensation 
1n a sum not warranted by the provisions of the 
Act Itis to be mentioned here that the Schedule 
I of the Act contains two parts, Part I containing 
-list ofinjuries deemed to result in permanent total 
disablement and Part II containing list of injuries 
deemed to result 1n permanent partial disable- 
ment There are six entries under Part I and 48 
entries under Part II The entries ın both the 
categories enumerate thevarious kinds of injuries 
susceptible of being sustained, as a result of the 
accident arising 1n the course of employment. 
13. Learned counsel for the respondent would 
submit that the injury sustained by the injured 
workman would come under Entry 4 of Part I of 
Schedule I This submission of learned counsel 
cannot at all be countenanced, on the facts and 
circumstances of the case The description of the 
injury listed under Entry 4 is to the following 
effect. 
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"Lossofsight tosuch an extentas to render the 
claimant unable to pérform any work for which 
eye-sight 1s essential." 
The percentage of loss of earning capacity-in the 
third column-for such myury is 10%. 
14. A cursory perusal of the description of the 
injury, as given above, would point out in no 
uncertain terms that loss of sight must be to such 
an extent as to render the claimant worker unable 
to perform any work, for which eye sight 1s essen- 
tial, in the sense of more or less a complete loss öf 
vision of both the eyes. It is not a complete loss of 
vision of both the eyes It is not at all the case on 
hand. Even according to the injured workman, he 
lost the vision only ın his left eye. The evidence of 
the doctor A.W.2 1s also to the same effect Of 
course, the doctor would refer to the injury, he 
sustained as of grievous nature. That such an 
opinion emerged from the doctor 1s obviously as a 
result of the injured workman having been an 
inpatient in the-hospital for more than two months, 
as deposed to by him. The injury sustained by the 
workman, if at all, would come under Entry 26 of 
Part II of Schedule I and the injury described 
under that entry is to the following description: 
“Loss of vision of one eye, without complica- 
tions or disfigurement of eye-ball, the other 
being normal? ^ 
15. If we consider the evidence of the doctor, as 
A.W.2his evidence jvould unmistakably point out 
that the injured workman is having full vision on 
his right eye and what all he has stated was that he 
lost vision on one of his eyes, namely, left eye. He 
did not even demur that there was any disfigure- 
ment of the eye ball. In such circumstances, one 
can be doubly certain that the injuries sustained by 
the worker 1s one, which ss falling within the four 
corners of Entry 26 of Part II of Schedule I. The 
percentage of loss of earning capacity for such an 
injury is given in the third column at 30%. 
16. Sec.4 and Schedule IV provide the necessary 
method with the percentage of loss of earning 
capacity, as had been provided in the third column 
of Part Il of Schedule I, as guidelines for computa- 


tion ofthe amount of compensation, for the injury -. 


sustained by the workman ın the course of his 
employment. 

17. Sec.4(1)(c), dealing with the computation of 
permanent partial disablement, which is relevant 
and necessary for our purpose is in the following 
terms. 
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"4. Amount of compensation. (1) Subject to the 
provisions of this Act, the amount of compen- 
sation shall be as follows: namely. 
(c) Where permanent partial disablement 
results from the injury. 
(i) in the case of an injury specified in Part Tl of 
Schedule I, such percentage of the compensa- 
tion which would have been payable in the case 
of permanent total disablement as is specified 
therein, as being the percentage of the loss of 
earning capacity caused by that injury,” and 
(ii) 1n the case of an injury not specified 1n 
Schedule I, such percentage of the compensa- 
tion payable in the case of permanent total 
disablement as 1s proportionate to the loss of 
earning capacity permanently caused by the 
mjury.. .” j 
18. Schedule IV givingtheclue for computation of 
compensation for permanent total disablement to 
aworkman having monthly emoluments of wages, 
ranging from Rs 60to Rs 1,000. The injured work- 
man,ın the case on hand, as already stated, was 
ii a monthly emolument of Rs.288. For the 
salary group of workmen ranging from Rs.200 to 
Rs 300 per mensem, the amount of compensation 
payable for permanent total disablement is fixed 
at Rs 25,200. As already referred to, the injured 
workman, having sustained an injury on his left 
eye, resulting ın the loss of vision of one eye, the 
percentage of loss of earning capacity is 30% 
under Entry 26 of Part II of Schedule'I The 
compensation awardable to the injury sustained 
by him is to be calculated at 30% of Rs 25,200 
which will work out to Rs.7,560, the amount 
exactly claimed by the workman ın his petition. As 
such, the compensation awarded by the Commis- 
sioner for Workmen's Compensation in a sum of 
Rs 13,440is notat all sustainable and thesame has 
to be modified in a sum of Rs 7,560 and accord- 
ingly the compensation 1s modified in the said 
sum. ‘ 
19. The civil miscellaneous appeal 1s disposed of 
accordingly; but in the circumstances, I make no 
order as to costs. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present:- Bakthavatsaiam, J. 


W.P.No.11286 of 1991 31st January, 1992. 


Rajendran . Petitioner 
v. 

The Presiding Officer, Principal Labour Court, 
Madras and another -Respondents 


(A) Constitution of India (1950), Art 226 - Exercise 
of powers under - Scope of - Interference with find- 
ings of fact of Labour Court. 
It is well-settled that the High Court sitting under 
Art.226 of the Constitution 1s not an appellate 
forum as if sitting on appeal over the findings of 
the Labour Court Under Art 226 ofthe Constitu- 
tion of India, this Court's jurisdiction to interfere 
with the order ofthe Labour Court is very limited 
[Para 8] 
(B) Industrial Disputes Act (XIV of 1947), Secs.7(s) 
and 25-F - Apprentice, if a workman - Such work- 
man retrenched - Entitlement to the benefits under 
Sec 25-F - Condition for 
Under Sec.2(s) of the Industria] Disputes Act, 
1947, the petitioner is a workman because thesaid 
provision includes an apprentice also as a work- 
man. Assuming for a minute that the petitioner 1s 
entitled to get any of the benefit under the provi- 
sions of the Industrial Disputes Act, he has not 
worked for the required number of days which is 
prescribed ın any other sections of the Act. (sic ) 
The petitioner is not entitled to the benefits 
enshrined under Sec 25-F of the Industrial Dis- 
putes Act, since he has worked less than a year. 
Even ifa workman who 1s retrenched under Sec 25- 
Fofthe Industrial Disputes Act to get the benefits 
he ought to have worked for a period of not less 
than a year [Para 10] 
Petition under Ari 226 of the Constitution of 
India praying thac in the circumstances stated 
therein and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
certtorari calling for the records relating to the 
Award dated 31 5 1991 passed by the first respon- 
dentin I D No.11 of 1990 on the file of the Princi- 
pal Labour Court, Madras and quash thesameand 
to get the relief from petitioner 


R.Rajendran, for Petitioner. 

S Ramasubramaniam, for M/s Ramasubramaniam 
Associates, for Respondent No 2 

The Court made the following 

ORDER:- The petitioner challenges an award of 
the Principal Labour Court, Madras passed in 
LD.No 11 of 1990, dated 31 5.1991. 

2. The facts which led to the filing of this writ 
petition are: 

The petitioner alleges in the affidavit that he was 
appointed as Sub Editor on 15.2 1982 under the 
second respondent management of a popular Tamil 
Daily ‘Dina Malar’ and that he was allowed tosign 
the daily attendance register of Proof Reading 
Section of the second respondent It seems the 
petitioner herein is an MA Degree-holder and 
has passed two years course of Diploma in Jour- 
nalism and he paid a sum of Rs.500 to the second 
respondent managementas security deposit and a 
receipt therefor was given to him It seems the 
petitioner was not allowed to enter into the office 
of the second respondent management on 
1510.1982 and on 19101982 the petitioner 
1ssued a lawyer's notice to the second respondent 
Thereafter the petitioner raised an industrial 
dispute under Sec 2(A) of the Industrial Disputes 
Act before the Labour Officer, Kuralagam, 
Madras anda Conciliation failure report was filed 
by the concerned Conciliation Officer on 4 3 1982 
Whenthe Government refused to refer the case of 
the petitioner under Sec 10 of the Industrial Dıs- 
putes Act, the petitioner approached this Court 
by filing a writ petition in W P No 8143 of 1983 
and the said writ petition was allowed by a Divi- 
sion Bench of this Court consisting of Nainarsun- 
daram, J. (as he then was) and Belle, J by order 
dated 19.9 1989 In view of the dircctions given by 
the Division Bench of this Court 1n the abovemen- 
tioned writ petition the Government referred the 
dispute of the petitioner before the Labour Court 
on 21 11.1989. After reference, the petitioner 
examined himselfas a witness and one witness has 
been examined on the side of the second respon- 
dent Management The petitioner fıldi 13 exhib- 
ıts on his side and the respondent management 
filed 15 exhibits before the Labour Court, Madras 
Upon a perusal of the oral and documentary evi- 
dence, the Labour Court, Madras has come to the 
conclusion that the petitioner was only'an appren- 
tice in the management of thé second respondent 
and that he has not worked to the satisfaction of 
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the management and on those grounds the 
Labour Court has decided that the non-employ- 
ment of the petitioner 1s correct. 

3. The petitioner further alleges in the affidavit 
filed in support of the writ petition that he was 
appointed as Sub Editor that he was allowed to 
sign the daily attendance register of proof reading 
section, that he has not been taken by the second 
respondent management as an apprentice or a 
probationer that before the termination he had 
put in 242 days of continuous uninterrupted serv- 
ıce and that he should be deemed to be a perma- 
nent employee of the second respondent. It is 
‘further alleged ın the affidavit that the order of 
termination 1s 1llegal since no enquiry was con- 
ducted nor one month notice as required by law 
was given beforetermination Itis furtherstated in 
the affidavit that the award of the first respondent 
is illegal since it 15 against the provisions of Sec25F 
of the Industrial Disputes Act (hereinafter 
referred to as the ‘Act’ that the order of the termi- 
nation is illegal under Sec.25F of the Act since no 
notice was served or enquiry was conducted and 
that the award of the first respondent is not correct 
in the absence of any documentary evidence to 
prove that the petitioner is an apprentice It 1s 
further stated that even assuming that he 1s an 
apprentice he is a workman under Industrial 
Disputes Act and he has completed a year of con- 
tinuous service under the second respondent 
management. It 1s further stated that the Labour 
Court has failed to consider the motive of the 
second respondent management in the termina- 
tion. It 1s further stated that he was appointed on 
15 2.1982, that the receipt which was given by the 
respondent management bears the date and as 
such the date 15.2.1982 has to be taken as the date 
of appointment. With regard to the charges lev- 
elled against him the petitioner alleges in the 
affidavit that he is not responsible for them since 
they were created for the purpose of the case and 
that if the principles followed in the case of jour- 
nalism are looked upon it cannot be said that the 
reasons are correct warranting termination It is 
also stated that the second respondent did not 
submit the real attendance registers signed by the 
petitioner employee that the petitioner was given 
E S.I. benefit from 1.4.1982 P.K. benefit from 
1.6.1982 by the second respondent and assuch the 
termination of the petitioner from service 1s 
illegal. With these allegations, the petitioner is 
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before me 

4. Acounter affidavit | has been filed by the second 
respondent management. It was claimed in the 
counter affidavit that the petitioner was engaged 
as a Proof Reader Apprentice on a monthly 
stipend of Rs 330 that he was given training as a 
Proof Reader in the Department of Proof Read- 
ing, that during the period of apprenticeship the 
petitioner was not regular 1n his attendance and 
that he did not perform his duties to the satisfac- 
tion of the second respondent management It ts 
further claimed in the counter affidavit that the 
petitioner habitually absented himself without 
prior permission that he extended his leave unilat- 
erally without prior sanction of the second 
respondent management that he was issued warn- 
ing that by letters dated 11 9.1982 and 25 9 1982 
he expressed his regret for extending his leave and 
for remaining absent without permission and that 
the work of the petitioner as an apprentice in the 
Department of Proof Reading was far from satıs- 
factory It is mentioned in the counter affidavit 
thaton one occasion, one of the news item regard- 
ing the donation of Rs 45,000 by the Bank of 
Madura to Government’s Nutritious Noon Meals 
Scheme due to carelessness and negligence of the 
petitioner the matter was published as a donation 
of Rs.4,500 Another mistake which was also similar 
to the abovementioned matter was mentioned in 
the counter affidavit. It ıs further claimed ın the 
counter affidavit that the petitioner was continu- 
ously absent from 11.10.1982, that he did not 
report for duty for quite some time and that in 
view of the continuous inefficiency exhibited by 
the petitioner in carrying out his duties, the sec- 
ond respondent management on 28101982 
informed the petitioner that his apprenticeship 
stands terminated with effect from 30 10 1982 It 
isfurther claimed ın the counter affidavit that the 
petitioner was requested to collect all the certifi- 
cates entrusted with the second respondent man- 
agement at the time of his appointment It 1s 
further claimed ın the counter affidavit that the 
first respondent herein after considering the evi- 
dence both oral and documentary cameto the con- 
clusion that the petitioner was employed only as 
apprentice from 1 4.1982 and that his perform- 
ance was not satisfactory during the period of 
apprenticeship. It 1s categorically stated ın the 
counter affidavit that the petitioner was not 
appointed as sub-editor that he was taking as only 
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as apprentice from 1.4.1982 and that his perform- 
ance was not satisfactory during the period of 
employment. It 1s also claimed that all the certifi- 
cates of the petitioner have been returned that no 
certificates are presently in the custody of the 
second respondent management. With regard to 
theallegation made in theaffidavit that thesecond 
respondent threatened the petitioner when he 
refused to sign the salary register is purely an 
afterthought and without any basis It is pointed 
out ın the counter affidavit that the petitioner 
received the payment of stipend and that he was 
appointed only as an apprentice and not in any 
other manner. It is further claimed in the counter 
affidavit that the Labour Court the first respon- 
dent herein has correctly held after considering 
the Exs.M-1, M-2, M-9, M-10 and M-11 came to 
the conclusion that the petitioner was working as 
Proof Reader Apprentice and was paid only 
stipend monthly from 14.1982 The allegation 
that the petitioner has put in service for 240 days 
continuous service is denied in the counter affida- 
vit. Itis categorically stated in the counter affidavit 
that the services ofthe petitioner were terminated 
only because of his unsatisfactory performance 
during the period of his apprenticeship and that is 
fully justified It is further stated in the counter 
affidavit that on the basis of appreciation of evi- 
denee both oral and documentary the first respon- 
dent has come to the conclusion that the peti- 
tioner was working only as an apprentice and that 
it ıs legal and valid. 

5. Mr.R Rajendran the petitioner ın person 
argues the matter, He relied on many decisions to 
support his case. He argues that the attendance 
registers produced before the Labour Court are 
not real and that the management has not pro- 
duced the original attendance registers. He pointed 
out that he joined duty in the month of February 
and not in April, 1982. The petitioner appearing 
ın person took pains and argued that the benefits 
under E S.I and E P.F. have been granted to him 
and that 1f he had been only an apprentice those 
benefits would not have been extended to him He 
further argues that even assuming for a moment 
that he is only an apprentice no enquiry has been 
conducted and his apprenticeship has been given 
an end abruptly According to the petitioner the 
act of management is contrary to the principles of 
naturaljustice He further argues that no contract 
of appointment has been entered into between 
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himself and the second respondent management 
and that no appointment order has been produced 
by the second respondent management He 
further submits that only a deposit of a sum of 
Rs.500 was received by the management and that 
a receipt was given by the management to that 
effect. According to the petitioner the Labour 
Court ought not to have come to the conclusion 
that the petitioner 1s only an apprentice. He con- 
tends that the he was taken as sub-editor. 
6. Mr.S.Ramasubramaniam the learned counsel 
appearing for the second respondent contends 
that the Labour Court the first respondent herein 
has come to the right conclusion that the peti- 
tioner 1s ari apprentice after appreciating the 
evidence both oral and documentary, that the 
conclusion arrived at by the Labour Court is purely 
on the question of fact as to whether the petitioner 
is an apprentice or taken as Sub editor and as such 
this Court, sitting under Art 226 of the Constitu- 
tion of India should not interfere with the award of 
the Labour Court as if sitting on appeal. The 
learned counsel submits that this Court under 
Art.226 of the Constitution of India, cannot 
re-appreciate or re-weigh the evidence which 
had been considered by the Labour Court, though 
a different conclusion can be arrived at on the 
same evidence 
7. I have given my careful consideration to the 
arguments of Mr R.Rajendran the party appear- 
ing in person and of Mr S Ramasubramaniam 
the learned counsel appearing for the second 
respondent management The petitioner has pro- 
duced before the Labour Court a receipt dated 
15.2 1982 issued by the respondent management 
which has been marked as Ex W-3 The receipt 
reads thus: 
“e Received a sum of Rs 500 (Rupees five 
hundred only) from Mr.R.Rajendran towards 
security deposit. Certificates is also received 
anditisunderourcustody. ” 
According to the facts of the case on hand? the 
short question that arose for consideration before 
the Labour Courtwas whether the petitioner herein 
was appointed as sub editor or as an apprentice on 
15.2.1982 The stipend register which has been 
produced before the Labour Court shows that the 
petitioner has been receiving Rs 350 peremonth. 
Other documents with regard to E M P. and E S.I. 
have been produced which show that the date 
of joining was only 1.4.1982 Almost in all the 
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documents produced before the Labour Courtit ıs 
seen that the petitioner was working as an appren- 
tice trainee. On the basis of the materials 
produced before the Labour Court it came to the 
conclusion that the petitioner worked in the sec- 
ond respondent management as an apprentice 
from 1.4.1982 and not from 15.2 1982 The con- 
tention of the petitioner that he was working as 
sub editor from 15.2.1982 has been rejected by the 
Labour Court the first respondent herein The 
register Ex M W.11 which has been produced before 
the Labour Court had been duly considered by the 
Labour Court and it is seen that the petitioner's 
name did not find place ın the said register tll 
March, 1982 An argument was put forth before 
the Labour Court that the second respondent 
management has got a right to terminate the 
apprenticeship of the petitioner and the second 
respondent management has come to the conclu- 
siononly after considering the performanceofthe 
petitioner's work during the period ofapprentice- 
Ship. For that purpose certain letters of the peti- 
tioner which have been marked as Exs M-3, M-4 
and M-5 have been produced before the Labour 
Court. According to the learned counsel for the 
second respondent management those letters would 
prove that the petitioner was not working prop- 
erly. The above mentioned letters related to the 
leave i e., weekly holidays. Ex.M-3 1s the letter 
written by the petiuoner stating that he was not 
able to attend the office on 10.9 1982 and other 
two letters Exs.M-4 and M-5 related to weekly 
holidays The second respondent management has 
also produced Ex.M-6 with regard to the wrong 
publication of the news item stating that it is due 
to carelessness of the petitioner. Another letter 
Ex M-8 produced before the Labour Court would 
show that in view of the aforesaid news item all 
advertisement to the second respondent manage- 
ment have been stopped. On this basis the Labour 
Court has come to the Conclusion that the peti- 
tioner has not worked properly as Proof Reader. 
On the ground that the petitioner has not per- 
formed his duties satisfactorily and efficiently as 
proof reader and also has not performed hus 
work with due care the Labour Court came to the 
conclüsion that the petitioner's apprenticeship 
had bæn terminated by the second respondent. In 
my view, the Labour Court has come to the 
conclusion only after weighing the evidence 
adduced and on analysing the fact that in view of 
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the petitioner's carelessness as proof reader he 
has been terminated from the apprenticeship and 
there is nothing wrong in the order passed by the 
second respondent terminating the services of the 
petitioner. Therefore I am of the view that the 
Labour Court has come to the correct conclusion 
that the non-employment of the peuuoner 15 correct 

Also Iam not able to agree with the arguments of 
the petitioner, who argues as party 1n person that 
hisemployment with the second respondent man- 
agement was 1n the month of February, 1982 and 
not 1n April, 1982. On the materials produced 
before the Labour Court 1n my view the Labour 
Court has come to the correct conclusion that the 
peuuoner had joined only as apprentice ın the 
month of April, 1982 and had received only 
stıpend and that due to the unsatisfactory per- 
formance of the petitioner his apprenticeship had 
been terminated by the second respondent man- 
agement - , 

8. As I have already stated the Labour Court has 
given its findings only on facts It is well settled 
that this Court sitting under Art 226 of the Consti- 
tution is not an appellate forum as 1f sitting on 
appeal over the findings of the Labour Court 

Under Art226 of the Constitution of India 
this Court’s jurisdiction to intcifere with the 
order of the Labour Court is very limited As 
such, I think it ıs not possible for this Court on the 
facts and circumstances of the case on hand to 
interfere with the findings of the Labour Court on 
facts. 

9. Mr S.Ramasubramaniam the learned counsel 
appearing for the respondent management fairly 
states that it ıs true that there is no contract 
between the petitioner and thesecond respondent 
management except the receipt given lo the peti- 
tioner. At the same time, the learned counsel 
states that no other material is available to prove 
that the petitioner has been appointed as sub 
editor of the second respondent management So 
Iamnotableto agreewith the petitioner'sconten- 
tion that he was appointed as sub-editor ın the 
second respondent management There is no 10ta 
of evidence to show that the petitioner has been 
appointed assub editor Itis seen from the receipt 
produced before the Labour Court that the same 
has been given by the second respondent manage- 
ment in the month of February, 1982. Though the 
method adopted by the second respondent man- 
agement may not be correct to appointa journalist 


I] The T N.Handloom Weavers Co-op Socy Ltd. v M/s Glamour Saree Museum 


diploma holder as an apprentice, I am not able to 
agreewith thecontention of the petitioner that he 
was appointed in the month of February, 1982 
itself as sub editor 

10. Under Sec 2(s) of the Industrial Disputes Act, 
1947 the petitioner is a workman because the said 
provision includes an apprentice also as a work- 
man. Assuming for a minute that the petitioner is 
entitled to get any of the benefits under the provi- 
sions of the Industrial Disputes Act, he has not 
worked for the required number of days which 1s 
prescribed in any othersections ofthe Act. Idonot 
think that the petitioner is entitled to the benefits 
enshrined under Sec.25F of the Industrial Dis- 
putes Act since he has worked less than a year. 
Even ifa workman who is retrenched under Sec25F 
of the Industrial Disputes Act to get the benefits 
he ought to have worked for a period of not less 
than a year It is not the case here. As such Iam 
fully satisfied that the conclusion arrived at by the 
Labour Court 1s quite legal and valid So the 
decisions cited by the petitioner are not relevant 
to the facts of this case. 

11. With regard to the contention as to want of 
notice and the argument built upon by the peti- 
toner on the principles of natural justice, I am 
of the view that the Labour Court has given 
sufficient opportunity to the petitioner and the 
second respondent management and has 
considered the evidence both oral and documen- 
tary and has come to the right conclusion. As such 
Ido not think the petitioner can ask for anything 
more than what has been done by the Labour 
Court on the facts of the case. There are no merits 
in the writ petition and accordingly it is dısmıssed. 
No costs. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- Mishra and Janarthanam, JJ 


R C.No 1 of 1988 20th August, 1991. 


` The Tamil Nadu Handioom Weavers Co-opera- 


tive Society Ltd., represented by its Chief Market- 
ing Officer, Madras ..Petitioner 


v. 
Mjs.Glamour Saree Museum, represented by its 
partner, No.843, Anna Road, Madras-2 

< .. Respondent 
Transfer of Property Act (IV of 1882), Sec 106 - 
Provision prescribing diferent notices for 
terminating leases of immovable pioperty for agii- 
cultural or manufacturing purposes and leases of 
immovable property for other pin poses - If discrimi- 
natory and unconditional - (Constitution of India 
(1950), Art 14) 
If Sec 106 of the Transfer of Property Act is 
declared unconstitutional, the very requirement 
of notice to terminate the tenancy will cease to 
exist in the statute. The defendant cannot argue 
that if its lease was not for agricultural or manu- 
facturing purposes, 1n its case also six months 
notice should be the law For that, a legislation 
will be needed. The Court cannot usurp the func- 
tions of the Legislature except 1n cascs where for 
making a provision, workable, legislative words 
require a different meaning The court cannot 
hold that since the rule ofsix month notice applies 
to agricultural and manufacturing leases, the same 
would be applied to all other kinds of leases 
Courts ordinarily do not go into the motive behind 
the legislation. It isa matter exclusively for the leg- 
islatures to decide whether for reasons they have 
in their mind a particular class of pcopleshould be 
subjected to a particular law or not Such classifi- 
cation may be based on the difference in the 
nature of the persons, trade, callıng or occupation 
There may besome degree of hostility on account 
ofthe peculiar nature of the tradcor calling or the 
transactions that are subjected to a classification. 
Indeed, every classification shall have some 
degree of hostility or bias for or against a certain 
section of the society. It is the ovcrall effcet of the 
lawthat will determine whether certain classifica- 
tion is unreasonable and hit by Art 14 of the 
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Constitution. In order to find out whether there 
has been any inequality so as to strike offa certain 
piece of legislation, the test to beapplied ıs not the 
degree of inequality but the reality of it. Thus the 
presumption 1s always in favour of the constitu- 
tionality ofan enactment since 1t must be assumed 
that the Legislature understands and correctly 
appreciates the needs of its own people. It will be 
for those who challenge to rebut the presumption. 
They can do so undoubtedly by reference to the 
contents of the law itself and also by intrinsic 
evidence The legislative intent 1n providing for 
longer period of notice in the case of agricultural 
lease as well as manufacturing lease 1s not beyond 
comprehension Manufacturing which essentially 
1s trading, 1s a kind of operation which cannot be 
easily shifted from one place to another and evi- 
dently a longer duration will be necessary for the 
manufacturer to find out another suitable accom- 
modation Agricultural operations are generally 
seasonal, durations of which vary depending upon 
the type ofcrop grown in the land. For the obvious 
geographical and historical reasons, agricultural 
tenancies are protected by different tenancy laws 
and regulations of the States. The two purposes 
specifically chosen for a longer period of notice 
thus constitute a reasonable basis of classification 
and a special legislation for such purposes only 
leaving other purposes as a separate class The 
purposes for which manufacturing lease and agri- 
cultural lease have been treated as a separate 
clauseare based ona firm foundation ofthe nature 
of the activities historically recognised as activi- 
ties of distinct significance for people involved ın 
them as well as for the people at large There can 
be no equation available in the duration or the 
tıme as such to find any aggravation or enhance- 
ment of the degree of hostility, 1f at all any such 
hostility existed 1n the classification of the two 
types of leases, namely, agricultural and manufac- 
turing for a longer period of notice. The Court 
thus finds that it 1s not possible to say that Sec 106 
ofthe Transfer of Property Actis ultra vires Art 14 
of the Constitution read with Art 13 thereof Ithas 
always been a valid piece of legislation and shall so 
continue until amended, repealed or otherwise 
obliterated by an act of competent legislature. 

. [Paras 11, 15, 22, 23 and 25] 
Cases referred to: 
Ram Kumar v. Jagdish Chandra, A.I.R. 1952 S.C. 
23. 1952 S CJ. 813: 1952 S C.R. 269; State of 
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Gujarat v. Shri Ambica Mills Ltd., (1974)2 S.C J. 
211: (1974)4 S.C C. 656; United States v Raines, 
(1960)362 U.S 17; K Sukumaran Narr v S. Neelakan- 
tan Nair by Constituted Attorney P Raman Naw, 
A LR. 1976 Mad. 329: (1976)2 M.L J. 84, Dhana- 
pal Chettiar v. Yasodar Ammal, (1979)2 All. Rent 
CJ. 358; Motor General Traders v State of A P., 
ALR. 1984 S.C. 121. (1984)1 SCC 222, Ram 
Krıshna Dalmia v. Justice S R.Rendolkar, A IR. ` 
1958 S.C. 538; Bhayalal Shukla ý State of M P, 
ALR. 1962S C. 981; State of M P v. Bhopal Sugar 
Indusmals Lid, AI.R. 1964 S.C 1179; RDM 
Chamarbuagwalla v. Union of India, A I R. 1957 
S.C. 628; Chintapalli Achaiah v. P Gopalakrıshna 
Reddy, A.I R. 1966 A.P. 51; Ratan Arya v State of 
Tamil Nadu, A I.R. 1986 S.C. 395. 

Case referred under Sec.113 of C P C by the XIII 
Judge, City Civil Court, Madras, dated 7 12 1987 
for the opinion of the High Court on question as 
towhetherSec 106ofthe Transfer of Property Act 
is unconstitutional pursuant to the order of this 
Court dated 30.10.1987 and made in C R.P No 3970 
of 1986, presented to this court under Sec 115 of 
Act V of 1908 praying the High Courtto revise the 
order of the City Civil Court (XIII Asst Judge), 
Madras, dated 21 11.1986 and made ın LA No 7614 
of 1985 in O S.No.172 of 1978 
K.Ramamurihy, for M.V.Venkataseshan, 
Petitioner. 

S.K.L.Ratan for Raju, K Lukose, and P.Narasımhan, 
Central Government Standing Counsel, for 
Respondent 

The Judgment of the Court was delivered by 
Mishra, J..- A question as to whether Sec.106 of 
the Transfer of Property Act 1s unconstitutional 
has been brought before this Court under Sec.113 
ofthe C.P.C since itwas perceived as a substantial 
question of law as to the interpretation of the 
Constitution \ 

2. The Tamil Nadu Handloom Weavers Co-op- 
erative Society Ltd., represented by its Chief 
Marketing Officer, has instituted the suit for the 
reliefs inter alia to direct the defendant to deliver 
vacant possession of the suit property to it and to 
pay a sum of Rs 9,000 as damages for use and 
occupation of the suit property from the date of 
plaint till delivery of possession In the suit, Messrs 
Glamour Saree Museum, the defendant is 
described as partnership firm carryingon business 
at 843, Mount Road, Madras-2. The plaıntıff Society 
claimed that itis the owner of the suit property and 
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the defendant was a tenant of the plaintiff in 
respect of the northern portion of the ground 
floor of the said premises on a monthly rent of 
Rs 200, the tenancy being calculated according to 
English calendar. The plaintiff terminated the 
tenancy of the defendant by a lawyer's notice dated 
13.11.1977 sent by registered post with acknowledg- 
ment due as well as by certificate of posting and 
called upon the defendant to quit and deliver 
vacant possession of the demised premises on 
1 12 1977. The defendant received the notice on 
14 11.1977 and by reply dated 22 11.1977 refused 
to comply with the notice to quit Hence the suit 
Itisalsoalleged in the plaint that the suit property 
1s exempt from the provisions of the Tamil Nadu 
Buildings (Lease and Rent Control) Act (Act 18 
of 1960 as amended by Act 23 of 1973) by notıfica- 
tion No 11(2) H.O.No.6060 of 1976 published in 
Part II, Sec2 of the Tamil Nadu Government 
Gazette, dated 21.11.1976. 
3. The defendant ın its first written statement has 
pleaded only that there has not been a valid termi- 
nation of tenancy and that the plaintiff did not 
come within the exemption notification issued by 
the Government of Tamil Nadu exemption build- 
ings öwn&d by Co-operative Societies from the 
operation of the Act, and that the exemption 
notification was illegal, u/tra vires ofthe powers of 
the Government and, therefore, no right could be 
derived under the said notification by the plaintiff 
besidessaying that damages claimed was excessive 
andexorbitant, but in theadditional written state- 
ment raised some more disputes 1ncluding, 
“The defendants further respectfully submit 
that provisions of Sec.106 of the Transfer of 
Property Actoffend the equal protection guar- 
anteed under Art.14 of the Constitution of 
India and therefore the notice given to the 
defendants the suit filed on the basis of such 
notice given under Sec.106 of the Transfer of 
Property Act is unsustainable." 
4. Sec.106 of the Transfer of Property Act, which 
fallsin Chapter V thereof, which chapter contains 
provisions with respect to leases of immovable 
properties, says, 
“In the absence of a contract or local law or 
usage to the contrary, a lease of immovable 
property for agricultural or manufacturing 
purposes, shall be deemed to be a lease from 
year to year, terminable, on the part of either 
lessor or lessee; by six months’ notice expiring 


with theend ofayearofthetenancy, andalease 
of immovable property for any other purpose 
Shall be deemed to be a lease from month to 
month, terminable, on the part ofeither lessor 
or lessee, by fifteen days’ notice expiring with 
the end of a month of the tenancy. 
Every notice under this section must be in 
writing signed by or on behalf of the person 
giving it, and either be sent by post to the 
party who is intended to be bound by it or be 
tendered or delivered personally to such 
party, or to one of his family or servants at his 
residence, or (if such tender or delivery is not 
practicable) affixed toa conspicious part ofthe 
property ” 
5. This provision thus has recognized that the 
lease would be from year to year or month to 
month according to the nature of the property and 
would be terminable by six months of fifteen days’ 
notice as the case may be subject to a contract or 
local law or usage to the contrary. The two types of 
properties recognised to be a lease from year to 
year terminable on the part of the lessor or lessee 
by six months’ notice are properties leased for 
agricultural or manufacturing purposes The rest 
are recognised by ıt as a month to month tenancy 
terminable on the part of the lessor or lessee by 
fifteen days notice expiring with the end of a 
month of the tenancy. After so recognising the 
leased property with reference to the purposes, it 
provides that in every case wherein a tenancy 1s 
from year to year or tenancy from month to month, 
the tenant or the lessee would continue to enjoy 
his rights unless a notice to quit 1s given to hım by 
the lessor and the tenancy 1s terminated on expira- 
tion of notice with the end of a month of the 
tenancy. This pre-cónstitutional law, which has 
held the field uninterrupted and withoutsuffering 
the eclipse on account of the constitutional provi- 
sions, however, has been challenged solely on the 
ground that by recognising the lease of immovable 
property for agricultural or manufacturing pur- 
pose, it has made an unreasonable classification 
and thus caused hostile discrimination. 
6. Before, however we go further into the ques- 
tion, a glance ofsome other provisions in Chapter 
V of the Act, we think, will be beneficial. Sec.107 
says, 
“A lease of immovable property from year to 
year, or for any term exceeding ond year, Or 
reserving a yearly rent, can be made Only by a 
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registered instrument. 
Allother leases of immovable property may be 
made either by a registered instrument or by 
oral agreement’ accompanied by delivery of 
possession 
Where a lease of immovable property is made 
by a registered instrument such instruments 
or, where there are more instruments than 
one, each such instrument shall be executed by 
both the lessor and the lessee: 
Provided that the State Government may, from 
tme to time, by notification in the official 
Gazette, direct that leases of immovable prop- 
erty,other than leases from year to year, orfor 
any term exceeding one year, or reserving a 
yearly rent, or any class of such leases, may be 
made by unregistered instrument or by oral 
agreement without delivery of possession." 
Sec 108 describes in some details the right and 
liabilities of the lessor as well as the rights and 
liabilities of the lessee, which accrue 1n the absence 
ofa contract or local law or usage to the contrary. 
Sec.109 preserves the right of the lessor to transfer 
the property leased or part thereof or any part of 
his interest therein butsubject to the conditions as 
to the rights of the lessee, Sec.110 provides for 
computation of the period of lease in the absence 
of any express agreement to the contrary and the 
option to determine lease only to the lessee where 
the time so limited is expressed to be terminable 
before expiration and the lease omitted to men- 
tion at whose option it was so terminable. Sec 111 
provides how a lease 1s determin&d It states, 

“A lease of immovable property determines 

(2) by efflux of the time limited thereby. 

(b) where such time is limited conditionally on 

the happening ofsome event-by the happening 

of such event. 

(c) where the interest of the lessor in the prop- 

erty terminates on, or his power to dispose of 

the same extends only to, the happening of any 

event-by the happening of such event. 

(d) in case the interests of the lessee and the 

lessor in the whole of the property become 

vested at the same time in one person in the 

same right. 

(€) by express surrender; that is to say, 1n case 

the lessee yields up his interest under the lease, 

to the lessor by mutual agreement between 

them. 

(f) by umplied surrender. 
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(g) by forfeiture that is to say, - (1) in case the 
lessee breaks an express condition which pro- 
vides that, on breach thereof, the lessor may 
re-enter; or (2) in case the lessee renounces his 
character as such by setting up a title in a third 
person or by claiming title in himself, or (3) 
lessee 1s adjudicated an insolvent and the lease 
provides that the lessor may re-enter on the 
happening of such event; and 1n any of these 
cases the lessor or his transferee gives notice ın 
writing to the lessee of his intention to deter- 
mine the lease. 
(h) on the expiration ofa notice to determine 
the lease, or to quit, or of intention to quit, the 
property leased, duly given by only party to the 
other." 
7. The other provisions deal with the exceptions 
carved out of the determination of a lease under 
Sec.111 above and other allied matters. One 
noticeable provision, however, 15 in Sec 117 of the 
Act which says, 
“None of the provisions of this Chapter apply 
toleases for agricultural purposes, except inso 
far as the State Government may, by notifica- 
tion, published in the official Gazette, declare 
alloranyofsuch provisions to beso applicable 
in the case of all or any of such leases, together 
with, or subject to, thoseof the local law, ıfany, 
for the time being in force. 
Such notification shall not take effect until the 
expiry of six months from the date of its publi- 
cation." 
8. It can thus be seen that Sec.106for the purposes 
of notice and the duration of lease ın the absence 
of written contract or local law or usage has recog- 
nised a lease of immovable property for agricul- 
tural or manufacturing purposes falling in one 
class or category and lease of immovable property 
forany other purpose in another classor category, 
but Sec.117 has made a further classification and 
leftenforcement ofthe provisions of Chapter V of 
the Actto the lease for agricultural purposeat the 
discretion of the State Government and subject to 
suck notification published in the official gazette 
containing the declaration of the State Govern- 
ment about the application of all or any of the 


. provisions in that chapter ın the case of all or any 


ofsuch leases, together with, or subject to, those of 
the local law, if any, for the time being in force. 
These provisions of the Act have often times 
fallen under judicial scrutiny and courts including 
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the Supreme Court have not noticed anything 
discriminatory or unreasonable so as to attract 
Art.14 of the Constitution. Although there has, it 
appears, been no direct examination of the ıssue in 
any such case, one ofthe earliest judgments of the 
Supreme Court in the case of Ram Kumar v 
Jagdish Chandra, A I R. 1952 S.C 23: 1952 S.C J 
813. 1952 S C.R. 269, examined the question as to 
the nature of tenancy created by acceptance of 
rent, whether it was a tenancy from month to 
month or from yearto year Afterquoting Sec 106 
of the Act, the Supreme Court said, 
“The section lays down a rule of construction 
which 1s to be applied when there 1s no period 
agreed upon between the parties In such cases 
theduration has to be determined by reference 
to the object or purpóse for which the tenancy 
is created. The rule of construction embodied 
in this section applies not only to express leases 
of uncertain duration but also to leases 
implied by law which may be inferred from 
possession and acceptance of rent and other 
circumstances It is conceded that in the case 
before us the tenancy was not for manufactur- 
ing or agricultural purposes. The object was to 
enable the lessee to build structures upon the 
land. In these circumstances, ıt could be 
regarded as a tenancy from month to month, 
unless there was a contract to the contrary. The 
question now 1s, whether there was a contract 
to the contrary in the present case? . ..Itis not 
disputed that the contract to the contrary, as 
contemplated by Sec. 106, T P Act, need not be 
an express contract, ıt may be implied, but ıt 
certainly should be a valid contract If it is no 
contract ın law, the section will be operative 
and regulate the duration ofthe lease. It has no 
doubt been recognised in several cases that the 
modein which a rentis expressed to be payable 
affords a presumption that the tenancy 1s of a 
character corresponding thereto. Consequently, 
when the rent reserved 1s an annual rent, the 
presumption would arise that the tenancy was 
an annual tenancy unless there is something to 
Tebut the presumption But the difficulty 1n 
applying this rule to the present cases arises 
from the fact thata tenancy from year to year or 
reserving a yearly rent can be made only 
be registered instrument, as laid down in 
Sec.107, T.P Act. The Kabulıyat in the case 
before us is undoubtedly a registered 


instrument but exconcesis it ıs not an operative 
document at all and cannot consequently 
fulfill the requirements of Sec 107, T.P.Act." 
9. From this it can be seen that Sec 106 of the Act 
has taken the object or purpose for which the 
tenancy is created as the basis ofthe classification 
for the differential treatment of the manufactur- 
ing and agricultural leases from the leases for 
other purposes In fact, Chapter V contains provi- 
sions treatıng the object or purpose for which the 
tenancy 1s created as the basis for laying down 
conditions and procedures to be followed in the 
case ofa lease of immovable property for agricul- 
tural or manufacturing or other purposes 
10. The statement of law in Keshava Madhava 
Menon's case, A LR. 1952 S.C. 128, 
“alllaws, existing or future which are 1nconsis- 
tent with the provisions of Part III of our 
Constitution are, by the express provision of 
Art 13, rendered void to the extent of such 
consistency." 
has without any reservation been recognised and 
reiterated by theSupreme Court every ume when- 
ever occasion has arisen to consider this aspect A 
Constitution Bench of the Supreme Court in the 
Case of State of Gujarat v Shri. Ambıca Mulls Ltd., 
(1974)2 S.C J. 211: (1974)4 S C.C 656, has said, 
“Itısa wise tradition with Courts that they will 
not adjudge on the constitutionality of a stat- 
ute except when they are called upon to do so 
when legal nights of the lıtıgants are ın actual 
controversy and as part of this rule 1s the prin- 
ciple that one to whom the application of a 
statute 1s constitutional will not be heard to 
attack the statute on the ground that ıt must 
also be taken as applying to other persons or 
othersituations 1n which its application might 
be unconstitutional ” 
TheSupreme Court has approved an observation 
in the case of United States v Raines, (1960)362 
U S. 17, 
“A person ordinarily is precluded from chal- 
lenging the constitutionality of governmental 
action by invoking the rights of others and ıt is 
notsufficient that thestatute oradministrative 
regulation 1s unconstitutional as to other per- 
sons or classes of persons; ıt must affirmatively ` 
appear that the person attacking the statute 
comes within the class of persons affected by 
it.” > 
11. What has the defendant asked? It says that 
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Sec.106 of the Act 1s unconstitutional. If 1t 1s so 
declared, the very requirement of notice to term1- 
nate the tenancy will cease to exist in the statute 
It cannot argue that if its lease was not for agricul- 
tural or manufacturing purposes, in its case also 
six months notice should be the law. For that, a 
legislation will be needed The court cannot usurp 
the functions of the Legislature except in cases 
where for making a provision workable, legisla- 
tive words require a different meaning The Court 
cannot hold as indicated in the case of State of 
Gujarat v. Shri Ambica Mills Ltd., (1974)2 S.C.J 
211: (1974)4 S.C C. 656, that since the rule of six 
month noticeis applied to agricultural and manu- 
facturing leases, the same should be applied to all 
other kinds of leases 
12. Since the topic of Transfer of Property Act 
other than agricultural land is covered by Entry 6 
of List III in the Seventh Schedule of the Consti- 
tution that is to say the Concurrent List, many 
State Rent Control Acts by necessary implication 
and many of them by a specific provision done 
away with one or the other provisions in Chapter 
V ofthe Transfer of Property Act. A learned single 
Judge of this Court in the case of K Sukumaran 
Narr etc, v. S.Neelakantan Nair by Constituted 
Attorney P Raman Nair etc etc, A.ILR. 1976 Mad. 
329. (1976)2 M.L J. 84, has taken the view that no 
notice to quit was necessary under Sec 106 of the 
Act in order to enable the landlord to get an order 
of eviction against the tenant under the Tamil 
Nadu Buildings (Lease and Rent Control), Act, 
1960 
13. In V.Dhanapal Chettiar v. Yasodat Ammal, 
(1979)2 All India Rent Control Journal 358. Seven 
Judges Bench of the Supreme Court while affirm- 
ıng the said judgment of this Court, took notice of 
the difference of opinion on account of the differ- 
ence1n the phraseology of the different State Acts 
and some difference of opinion expressed in the 
judgments of the Supreme Courtaccordingly. The 
Court quoted clause (h) of Sec.111 of the Act 
stating-- ' 
“It ıs this clause which brings into operation 
the requirement of Sec.106 of the Transfer of 
Property Act" and observed- 
“Without adverting to the effect and the 
details of waiver of forfeiture, waiver of notice 
to quit, relief against forfeiture for non-pay- 
mentofrent, etc., as provided for in Secs 112to 
114 ofthe Transfer of Property Act, suffice it to 


say that under the said Act no ground of evic- 
tion of a tenant has to be made out once a 
contractual tenancy is put to an end by service 
ofa valid notice under Sec.106 of the Transfer 
of Property Act Until and unless the lease 1s 
determined, the lessee 1s entitled to continue 
in possession Once it is determined it 
becomes open to the lessor to enforce his right 
of recovery of possession of the property against 
him. In such a situation it was plain and clear 
that if the lease of the immovable property did 
not stand determined under any of the clauses 
(a) to (g) of Sec 111, a notice to determine it 
under Sec 106 was necessary. But when under 
the various State Rent Acts, either in one 
language or the other, it.has been provided 
that a tenant can be evicted on the grounds 
mentioned in certain section of the said Acts, 
then how does the questions of determination 
of a tenancy-by notice arise? If the State Rent 
Act requires the giving of a particular type of 
notice in order to get a particular kind of relief, 
such a notice will have to be given. Or, 1t may 
be, that a landlord will be well advised by way 
of abundant precaution and in order to land 
additional support to his case, to give a notice 
to his tenant intimating that he intended to file 
asujt against hım for his eviction on the ground 
mentioned in the notice But that is not to say 
that such a notice 15 compulsory or obligatory 
or that it must fulfil all the technical require- 
ments of Sec 106 of the Transfer of Property- 
Act. Once the liability to beevicted is incurred 
by the tenant, he cannot turn round and say 
that the contractual lease has not been deter- 
mined Theactionofthelandlord ın instituting 
asuit for eviction on the ground mentioned in 
any State Rent Act will be tantamount to an 
expression of his intention that he does not 
want the tenant to continue as his lessee and 
the jural relationship of lessor and lessee will 
come to an end on the passing of an order or a 
decree for eviction. Until then, under the 
extended definition of word ‘tenant’ under the 
various State Rent Act, the tenant continues 
to be a tenant even though the contractual 
tenancy has been determined by giving of a 
valid notıce under Sec.106 of the Transfer of 
Property Act. In many cases the distinction 
between a contractual tenant and a statutory 
tenant was alluded to for the purpose of 
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elucidating some particular aspects which 
cropped up in a particular case. That led to the 
criticism of that expression in some of the 
decisions. Without detaining ourselves on this 
aspects of the matter by any elaborate discus- 
sion, in our opinion, it will suffice to say that 
the various State Rent Control Acts made a 
serious encroachment in the field of freedom 
of contract It does not permit the landlord to 
snap his relationship with the tenant merely by 
hus act of serving a notice to quit on him. 
Inspite ofthe notice, the law says that he con- 
tinues to bea tenantand hedoesso enjoying all 
the rights of a lessee and is at the same time 
denied to be under all the liabilities such as 
payment of rent etc. in accordance with the 
\ law.” 
After a detailed discussion in the judgment of the 
provisions of the various State laws, the Court’s 
final observation is in these words 
“Ifwewere to agree with the view that determi- 
nation oflease in accordance with the Transfer 
of Property Act is a condition precedent to the 
starting ofa proceeding under the State Rent 
Act for eviction of the tenant., we could have 
said so with respect that the view expressed in 
the ‘above passage is quite correct because 
there was no question of determination of the 
lease âgain once it was determined by efflux of 
time But on the first assumption we have 
taken a different view of the matter and have 
come to the conclusion that determination of 
a lease 1n accordance with the Transfer of 
Property Act is unnecessary and a more sur- 
plusage because the landlord cannot get evic- 
uon of the tenant even after such determina- 
tion. The tenant continues to be so even there- 
after That being so, making out a case under 
the Rent Act for eviction of the tenant by itself 
issufficientanditis notobligatory to found the 
proceeding on the basis of the determination 
of the lease by issue of notice in accordance 
with section 106 of the Transfer of Property 
Act." 
14. We may state that the law in Chapter V of the 
Transfer of Property Act particularly Sec.106 
thereof, which creates an obligation ofa notice to 
quit is a piece of legislation entering into a con- 
tract between the lessor and the lessee and under 
Clause (h) ofSec.111 of the Act, thelessor cannot 
institute a suit for eviction without terminating 
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the tenancy and without following the technıcali- 
ties in and for the notice. 
15. Courts ordinarily do not go into the motive 
behind the legislation. It 1s a matter exclusively for 
the Legislatures to decide whether for the reasons 
they have in their mind a particular class of people 
should be-subJected to a particular law or not 
Such classification may be based on the difference 
in the nature of the persons, trade, calling or 
occupation There maybe some degree of hostility 
on account of the peculiar nature of the trade or 
calling or the transactions that are subjected to a 
classification Indeed, every classification shali have 
some degree of hostility or bias for or against a 
certainsection ofthe society. It is the overall effect 
of the Iaw that will determine whether certain 
classification is unreasonable and hit by Art.14 of 
the Constitution In order to find out whether 
there has been any inequality so as to strike off a 
certain piece of legislation, the test to be applied 
is not the degree of inequality but the reality of 1t. 
Thus the presumption is always in favour of the 
constitutionality of an enactment since it must be 
assumed that the Legislatures understand and 
correctly appreciate the needs ofits own people It 
will be for those who challenge to rebut the pre- 
sumption. They can do so undoubtedly by refer- 
ence to the contents of the law itself and also by 
intrinsic evidence. 
16.In order to support the contention that there 1s 
sufficient intrinsic evidence that the classification 
giving to the agricultural and manufacturing leases 
a longer period of notice 1s unreasonable learned 
counsel for the defendant, has taken us through 
some of the judgments of the Supreme Court 
including one in Motor General Traders v. State of 
AP, ATR. 1984 S.C 121: (1984)1 S.C.C 222 
Before however we refer to thus judgment, we may 
refer to the principles governing a valid classifica- 
tion which are available in an earlier judgment of 
the Supreme Court in the case of Ram Krishna- 
dalmıa v. Justice S R.Tendolkar, A..R. 1958 $C 
538. The Supreme Court has said, 
(a) thata law may be constitutional even though 
itrelated taa single individualif, on account of 
some special circumstances or reasons appli- 
cabie to him and not applicable to other, that 
single individual may be treated as a class by 
himself; j 
(b) that there is always a presumption in favour 
of the constitutionality of an enactment and 
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the burden is upon him who attacks it to show 
that there has beena clear transgression of the 
constıtutional principles; 
(c) that it must be presumed that the legisla- 
ture understands and correctly appreciates the 
need of its own people, that its laws are di- 
rected to problems made manifest by experi- 
ence and that its discriminations are based on 
adequate grounds; 
(d) that the legislature is free to recognise 
degrees of harm and may contine its restric- 
tions to those case where the need is deemed to 
be the clearest, - 
(e) that in order to sustain the presumption of 
constitutionality the court may take into con- 
sideration matters of common knowledge, 
matters of common report, the history of the 
times and may assume every state of facts which 
can be conceived existingat the time of legisla- 
tion, and 
(f) that while good faith and knowledge of the 
existing conditions on the part ofa legislature 
are to be presumed, if there is nothing on the 
face of the law or the surrounding circum- 
stances brought to the notice of the court on 
which the classification may reasonably be 
regarded as based, the presumption of consti- 
tutionality cannot be carried to the extent of 
always holding that there must be some undis- 
closed and unknown reasons for subjecting 
certain individuals or corporations to hostile 
or discriminating legislation. 
17. We may profitably referto the case of Bhayalal 
Shukla v. State of M.P., A.I.R. 1962 S.C. 981. That 
was a casein which one of the contentions ofsales 
tax in the area which was formerly known as Vindhya 
Pradesh (a Part “C” State) on building materials 
used in a works contract was discriminatory after 
themerger ofthatarea ın the newState of Madhya 
Pradesh which was formed on November 1, 1956 
under the States Reorganisation Act, 1956 as the 
sale of building materials in a works contract was 
not subjects to any levy of sales tax in another part 
of the same new State namely the area which was 
- formerly part of the area known as State of Madhya 
Pradesh (The Central Provinces and Berar area). 
The Supreme Court rejected the said contention 
stating, 
"The laws in different portions of the State of 
Madhya Pradesh were enacted by different 
Legislatures, and under Sec.119 of the States 
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Reorganisation Act, all laws in force are to 
continue until repealed or altered by the 
appropriate Legislature. We have already held 
that the sales tax law in Vindhya Pradesh was 
validly enacted, and it brought its validity with 
it under Sec.119 of the State Reorganisation 
Act, when it became a part of the State of 
Madhya Pradesh Thereafter, the different laws 
in different parts of Madhya Pradesh can be 
sustained on the ground that the differentia- 
tion arises from historical reasons, and a 
geographical classification based on historical 
reasons has been upheld by this Court in 
M.K Prithi Rajiv State of Rajasthan, CA No 327 
of 1956, dated on November 2, 1960, and again 
in The State of M.P. v. Gwalior Sugar Co., Ltd., 
C.A.Nos.98 and 99 of 1957, decided on Novem- 
ber 30, 1960 S.C. The latter case is important, 
because thesugarcanecess levied in the former 
Gwalior State but not in the rest of Madhya 
Bharat of which it formed a part, was chal- 
lenged on the same ground as here, but was 
upheld as not affected by Art 14. We, there- 
fore, reject this argument." 
18. The Supreme Court expressed a similar viewin 
the case of The State of MP v. Bhopal Sugar 
Indusmes Ltd, A..R. 1964 S.C. 1179, ın these 
words: 
“Continuance of the Jaws of the old region 
after the reorganisation by Sec.119 of the States 
Reorganisation Act, was by itself not discrimi- 
natory even though it resulted ın differential 
treatment of persons, objects and transactions 
in the new State, because it-was intended to 
serve a dual purpose facilitating the early for- 
mation of homogeneous units in the larger 
interest of the Union, and maintaining even 
while merging its political 1dentity 1n the new 
unit, the distinctive chapter of each region, till 
uniformity of laws was secured in those branches 
in which it was expedient after ful! enquiry to 
do s0.......İt would be impossible to lay down 
any definite time-limit within which the State 
had to make necessary adjustments so as to 
effectuate the equality clause of the Constitu- 
tion. That initially there wasa valid geographı- 
cal classification of regions in the same State 
justifying unequal laws when the State was 
formed must be accepted. But whether the 
continuanceofunequal laws by itself sustained 
the plea of unlawful discrimination ın view of 


I] The T.N. Handloom Weavers Co-op. Socy. Ltd. v. M/s. Glamour Saree Museum (Mishra, J.) 563 


changed circumstances could only be ascer- 
tained after a full and fhorough enquiry into 
the continuance of the grounds on which the 
inequality could rationally be founded, and the 
change of circumstances, if any, which obliter- 
ated the compulsion of expediency and neces- 
sity existing at the time when the Reorganisa- 
tion Act was enacted." 
19. We have seen already that the notice rule 
engrafted in Sec 1160f the Act has existed serving 
the tenants by providing to them a shield against 
arbitrary eviction and providing to them an 
opportunity to adjust themselves to the ultimate 
eviction, Nothing has been brought to our notice 
to think that continuance of this rule after the 
Constitution or in view of changed circumstances, 
is not based on any rationale. 


20. We have already indicated that if Sec.1060fthe | 


Act 1s declared void, it shall work against the 
interest ofthe tenants. Itis nota type oflegislation 
which can be divided into two parts so that one 
part which protects the tenants with a rule of 
fifteen days notice is sustained and the other part 
in which agricultural and manufacturing lease- 
holders are given a longer period of notice is 
quashed or declared void. 
21. In R.D M.Chamarbuagwalla v. Union of India, 
ALR. 1957 S C 628, it has been pointed out that, 
(1) In determining whether the valid parts ofa 
statute are separable from the invalid parts 
thereof, ıt 1s the intention of the Legislature 
that is the determining factor. The test to be 
applied is whether the Legislaturewould have 
enacted the valid part if it had known that the 
rest of the statute was invalid. 
(2) If the valid and 1nvalid provisions are so 
inextricably mixed up that they cannot be 
separated from one another, then the invalid- 
ity ofa portion must result in the invalidity of 
the Act in its entirety. On the other hand, if 
they are so distinct and separate that after 
striking out what is invalid, what remains is in 
itself a complete code independent of the rest, 
then it will be upheld notwithstanding that the 
rest had become unenforceable. 
(3) Even when the provisions which are valid 
are disunct and separate from those which are 
` invalid, if they all form part of a single scheme 
which is intended to be operative as a whole, 
then also the invalidity of a part will result in 
the failure of the whole. 


(4) Likewise, when the valid and invalid parts 
of a statute are independent and do not form 
part of a scheme but what is left after omitting 
the invalid portion is so thin and truncated as 
to be in substance different from what ıt was 
when it emerged out of the legislature, then 
also it will be rejected in its entirety. 
(5) The separability of the valid and invalid 
provisions of a statute does not depend on 
whether the law is enacted in the same section 
or different section; it is not the form, but the 
substance of the matter that 1s material, and 
that has to beascertained onan examination of 
the Act as a whole and of the setting of the 
relevant provisions therein 
(6) If after the invalid portion is expunged 
' from the statute what remains cannot be 
enforced without making alterations and modi- 
fications therein, then the whole of it must be 
struck down as void as otherwise it will amount 
to judicial legislation. 
(7) In determining the legislative intent on the 
question of separability, it will be legitimate to 
take into account the history of the legislation, 
its object, the title and the preamble to it. 
22. The legislative intent in providing for longer 
period of notice in the case of agricultural lease as 
wellas manufacturing lease is not beyond compre- 
hension. Manufacturing, which essentially 1s trad- 
ing, is a kind of operation which cannot be easily 
shifted from one place to another and evidently a 
longer duration will be necessary for the manufac- 
turer to find out another suitable accommoda- 
tion. Agricultural operations are generally sea- 
sonal, durations of which vary depending upon the 
type of crop grown in the land. For the obvious 
geographical and historical reasons, agricultural 
tenancies are protected by different tenancy laws 
and regulations of the States. The two purposes 
specially chosen for a longer period of notice thus 
constitute a reasonable basis of classification and 
a special legislation for such purposes, only leav- 
ing other purposes as a separate class The case of 
Motor General Traders v. State of A.P., A I.R. 1984 
S.C. 121: (1984)1 S C.C. 222, cited at the Bar 
relating to a case of classification as a temporary 
measure was found based on an intelligible differ- 
entia, but held to be unreasonable for long con- 
tinuance thereof. The Andhra Pradesh Buildings 
(Lease, Rent and Eviction) Control Act, covered 
all types of leases and prescribed how tenants 
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could be evicted, but in Sec.32, it said, 
“Act not to apply to certain buildings: 
The provisions of this Act shall not apply: 
(a) to any building owned by the Government; 
(b) to any building constructed on and after 
August 26, 1957." 

When the constitutional validity of Sec 32(b) was 

raised before the Andhra Pradesh High Court in 

the case of Chintapalh Achaiah v. P.Gopalaknshna 

Reddy, A.I R. 1966.A P 51, the court observed, 
“The policy of the Act can be found out, as dis- 
cussed above, from all permissible intrinsic 
and extrinsic sources Thus examined, the policy 
underlying Sec 32 1s to provide an incentive to 
private efforts to construct new buildings The 
Act read as a whole therefore balances the 
policy underlying the main Act and the policy 
underlyingSec 32 This purposecannot besaid 
to be in any manner derogatory to the main 
purpose of the Act; in fact ıt supplements it. It 
Is true that the tenants of the new buildings 
would suffer from the same hardship in order 
to redress which the measure was enacted The 


Legislature ın ıt wisdom and perhaps with ` 


justification thought that this hardship to the 
tenant will be shortlived and compared to the 
necessity of bringing into existence more and 
more new houses, for which purpose the con- 
cession is shown has necessarily to be tolerated 
for a short while ın the interests of the entire 


bodyoftenants as the newbuildings arebound . 


to bring down not only the hardships from 
which the new tenants would thus suffer but 
solve the larger problem of residential accom- 
modation thus giving relief 1n all respects to 
the entire body of the tenants It is for this 
purpose that 1t 15 now-well-settled that the 
Legislature can recognise degrees of evil with- 
out beingarbitrary, unreasonable or in conflict 
with Art.14 of the Constitution," 
When the exemption had continued to remain in 
force Le , for more than a quarter of century, once 
again this provision was challenged before the 
Supreme Court. The Supreme Court said, 
"This is a case where the Legislature while 
passing the iaw had given the exemption 
apparently as an incentive to encourage build- 
ing activity. The long period that has elapsed 
after the passing of the Act itself serves as a 
crucial factor in deciding the question whether 
the impugned law has become discriminatory 
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or not because the ground on which the classi- 
fication of buildings into two categories is made 
is nota historical or geographical one but is an 
economicone. Exemption was granted by way 
of an incentive to encourage building activity 
and in the circumstances such exemption can- 
not be allowed to last for ever.” 
The case of Motor General Traders v. State of A.P , 
A.LR. 1984 S.C. 121: (1984)1 S.C.C. 222, it 1s 
obvious from the facts, is dıstınguishable from the 
case on hand. 
23. The purposes for which manufacturing lease 
and agricultural lease have been treated as a sepa- 
rate clause are based on a firm foundation of the 
nature of the activities historically recognised as 
activities of distinct significance for people 
involved in them as well as for the people at large 
Therecanibeno equation available n the duration 
or the time as such to find any aggravation or 
enhancement of the degree of hostility, ifat all any 
such hostility existed in the classification of the 
two types of leases, namely, agricultural and 
manufacturing for a longer period of notice 
24. The Supreme Court in the case of Rattan Arya 
v. State of Tamil Nadu, A LR. 1986 S C 395, held 
that Sec30(ii) of the Tamil Nadu Buildings (Lease 
and Rent Control) Act, 1960 was violative of 
Art.14 of the Constitution for, that intended to 
make a distinction between the tenant of a resi- 
dential building and a tenant of a non-residential 
buildingon thebasis ofthe rent paid by the respec- 
tive tenants The Supreme Court after examining 
the law on the subject said that there was no 
justification at all for picking out the class of 
tenants of residential building paying a rent of 
more than Rs.400 per mensem to deny them the 
rights conferred generally on all tenants of build- 
ings, residential or non-residential by the Act. 
25. We thus find that it is not possible to say that 
Sec.106 of the Transfer of Property Act 1s ultra 
vires Art.14 of the Constitution read with Art 13 
thereof. It has always been a valid piece of legisla- 
tion and shall so continue until amended, 
repealed -or otherwise obliterated by an act of 
competent Legislature The referenceis answered 
accordingly. 
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INTHE HIGHCOURT OFJUDICATURE AT 
MADRAS. 


Present:- Janarthanam, J 


C R.P No 2616 of 1990 Ist November, 1991 
Jayakanthi Rathinasabapathy Petitioner 
v 

G.S.D.Prasad and another Respondents. 


Cıvıl Procedure Code (V of 1908), O.6, Rule 17 - 
Amendment of plaint - Suitfor specific performance 
of agreement to sell immovable property - Pleading 
silent as to averment that plaintiff was ready and 
willing to perform hus part of the contract - Applıca- 
non for amendment of plaint to include averment - 
Whether can be allowed. 
The first respondent in the civil revision petition 
filed in the O S No.643 of 1986 on the file of the 
Farst Additional Sub-Judge, Pondicherry, seeking 
specific performance of an agreement to sell 
immovable property The plainuff did not choose 
to make any specific pleading in the plaint that he 
was ready and willing to perform his part of the 
contract. The defendant also did not spell out in a 
categorical fashion in his written statement that 
the non-incorporation of the above amendment 
was fatal in the case Trial commenced and during 
in course of the examination of the plaıntıff the 
lacuna was found that the plaintiff filed I A.No 1582 
of 1989 on 17 7 1989 for amendment of the plaint. 
It was objected to but the amendment application 
was allowed. In revision petitioner contended that 
there was no cause of action for the suit without 
the amendment and that the amendment would 
introduce a new cause of action 
Held - It cannot be stated, ın the case on hand, but 
the amendment sought for and allowed by the 
court below, introduced any fresh cause of action 
and all that the plaintiff sought to do was to 
complete the cause of action for specific perform- 
ance for which relief he had already prayed and 
hence no question of causing any injustice to the 
first defendant on that account would arise 
[Para 21] 
Cases referred to: 
Gajanan J Joshi v. Prabhakar M Kalwar, (1990)1 
S.C.C. 166, Pırgonda Hongonda Paul v. Kalgonda 
Shidgonda Patil, A IR. 1957 S C. 363. 1957S CJ. 
371 1957S C R. 595 19578 C C. 264; L.F Leach& 
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Company v Jardine Skinner and Company, A LR. 
1957 S C. 357. 1957 S C.J. 313: 1957 S C R. 438: 
1957 $ C.C 237. 
Petition under Sec 115 of Act V of 1908 praying 
the High Court to revise the Order of the Court of 
the Additional Subordinate Judge, Pondicherry, 
dated 26 7 1990 and made in LA.No 1582 of 1989 
in O S No 643 of 1986. 
T Dhanyakumar, for Petitioner 
T R.Rajaraman, for Respondents 
The Court made the following 
ORDER - The civil revision petitioner herein, 
namely, Jayakanthi Rathinasabapathy, was the 
first defendant 
2. Respondents 1 and 2, namely, G.S D Prasadand 
Dayalan were respectively the plaintiff and the 
2nd defendant 
3. The plaintifffiled thesuit in O S No 6430f 1986 
on the file of the First Additional Sub-Judge, 
Pondicherry, seeking specific performance and 
other reliefs 
4. The averments in the plaint disclosed that the 
first defendantentered into anagreement with the 
plaıntıffon 5 12 1977 for the sale of the suit prop- 
erty for consideration of Rs 94,400 On the date of 
the agreement, she received an advance of Rs 21,000 
agreeing to receive the balance ın instalments, as 
and when the sales 1n part took place or 1f 1t takes 
place ın bulk, otherwise also As par the agree- 
ment, she agreed to execute the sale deed of the 
property in favour of the plainuff or in other third 
party at his instance. The 2nd defendant is the 
Power of Attorney of the 1st defendant. When 
there was a breach of the agreement on the part of 
the first defendant, the plaintiff issued a lawyer’s 
notice on 6.1 1984 The defendant also caused a 
reply notice dated 12.1 1984, not complying with 
the demand made by the plaintiff ın his notice. 
Consequently, the plaintiff filed the suit for the 
aforesaid rehefs. 
5. Though the suit 1s for the relief of specific 
performanceand other rehefs, yet the plaıntıffdıd 
not choose to make any specific pleading in his 
plaint that he was ready and willing to perform his 
partofthecontract Hewould however statein the 
cause of action paragraph as follows: 
"The cause of action for the suit arose on 
5 12 1977, the date of agreement, on 6 1.1984, 
the date of notice and on 12 1 1984, the date of 
reply notice ” : 
6. However stiff resistance came from the first 
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defendant to the suit claim of the plainuff. The 
written statement so filed by her, though trans- 
versed by way of pleadings on many other aspects 
Of the case, did not spell out 1n a categorical 
fashion that the non-incorporation of specific 
pleadings im the plaint that the plaintiff was ready 
and willing to perform his part of the contract 1s 
fatal to the case of the plainüff, ın the sense of 
there being no cause of action for decreeing the 
suit. However, he would allege 1n paragraph 6 of 
the written statement that there 1s no cause of 
action for the suit being filed as against her 
decreed. 
7. The second defendant did not file any written 
statement at all 
8. On the necessary and requisite issues framed, 
the trial appeared to have commenced and the 
plaintiff had been examined as P W 1 It appears 
that he had deposed to the effect that he was ready 
and willing to perform his part of the contract. At 
that stage, 1, was realised that there was no plead- 
ingin the plaint to thateffect Realising the lacuna 
of the absence of such pleading, the plaintiff filed 
I A.No 1582 0f 1989 0n 17.7.1989 under O 1, Rule 
17, CP € for amendment of the Plaint to add in 
paragraph 4 prior to the last line, 
“This plaintiff is ready and willing to purchase 
the property and as such remaining a willing 
purchaser and is also offering the balance of 
sale consideration to the tune of Rs.9,35 " 
9. Stout opposition however emerged from the 
first defendant for the amendment sought for by 
stating that the amendment, if allowed, willintro- 
duce a new case 
10. Learned Subordinate Judge, after hearing the 
argument of the respective learned Counsel, 
allowed the amendment application on 26 7.1990 
as prayed for with costs of Rs 100 payable on or 
before 2.8 1990. Agerieved by the order in the 
amendment application, the first defendant case 
forward with the present action. 
11. Notice of motion was ordered by me on 25 9.1990 
and the first respondent entered appearance through 
a counsel of her choice. - 
12. Learned counsel for the revision petitioner 
would strenuously contend that as a result of non- 
incorporation of a specific pleading in the plaint 
as to the plaıntıff having been always ready and 
willing to perform his part of the contract, there 
was no cáuse of action for the suit and the amend- 
ment now sought for by the incorporation of such 
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a pleading ın the plaint, ıf allowed, as had been 
done by the court below, 1t would introduce a new 
cause of action, with the result the first defendant 
would be prejudiced very much in his case, in the 
sense of her having been deprived of a legal right 
accrued in her favour, that is to say, it would 
tantamount to filing a fresh suit on the new cause 
of action and the suit, as instituted, would defi- 
nitely bebarred by limitation as had been provided 
under Art 54 of the Limitation Act, to the effect 
that the period of limitation for specific perform- 
ance of a contract ıs three years, from the date 
fixed for performance or if no such date is fixed, 
when the plaintiff has notice that the performance 
1s refused, inasmuch as the period of limitation of 
three years had expired long before the filing of 
the said application and in this view of the matter, 
itis but proper for this Court to setaside the order 
of the court below ın allowing the amendment 
13. Learned counsel for the first respondent would 
however repel such a submission 

14. I will not endeavor to assess the tenability of 
otherwise of the rival submissions ofeither Coun- 
sel 

15. Learned counsel for the revision petitioner 
however addressed elaborate arguments by draw- 
ing my attention to decisions of various High 
Courts and a few decisions of the apex of the 
judicial administration of the country I do not 
think it necessary to traverse through all the deci- 
sions cited by learned Counsel for the revision 
petitioner on the face of the latest pronounce- 
ment of the Supreme Court in Gajanan J Joshi v 
Prabhakar M Kalwar, (1990)1 S C C 166, as cited 
by learned counsel for the first respondent, which 
ıs clearly applicable to the facts of the case on 
hand Few facts of that case required to be stated 
for appreciating very well the controversy raised 
therein 

16.OnJuly 16,1976, the defendant entered intoan 
agreement in favour of the plainuff for sale of the 
suit property comprising a shopand a bhattı room 
situated at Kirloskar Road, Belgaum Cıty for a 
sum of Rs 20,000 The plaintiff paid to the defen- 
dant as part consideration a sum of Rs 5,000 and 
pursuant to the agreement for sale the plaintiff 
was put in possession ofthesuit property The sale 
agreement provided that the registered sale deed 
was to be executed by the defendant after 
securınga 'no objection certificate” or permission 
from the competent Officer as required under the 
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Karnataka Urban Land Ceiling Act and within 
one month of the grant of such permission The 
defendant received the ‘no objection’ or permis- 
sion as aforesaid on March 31, 1981, but failed to 
execute the registered deed of sale as provided 
under the said agreement Hence, on June 30, 
1981, the appellant filed the suit. 
17. In the plaint, there was no specific averment 
that the plaintiff was and had always been ready 
and willing to perform his part of the said agree- 
ment The defendant filed a written statement 
raising several contentions and inter alia raised 
the contention that the suit was not maintainable 
for non-compliance with the provisions of Sec. 16(c) 
of the Specific Relief Act, 1963 The issue as to 
whether the suit was not maintainable on the 
aforesaid ground was directed to be tried as a 
preliminary issue At that stage, the plainuff 
applied for leave to amend the plaint by ıncorpo- 
rating an averment 1n the plaint that the plaintiff 
was and had always been ready and willing to 
perform his part of the said agreement 
18. Learned Additional Civil Judge, before whom 
the said applıcatıon was made, rejected the same 
A revision petition was preferred by the plaintiff 
against the Judgment of learned Additional Civil 
Judge tothe High Court of Karnataka but the said 
revision petition was dismissed by a learned Single 
Judge ofthe said High Court. Learned Judge took 
the view that the application for amendment was 
filed beyond the period of limitation and the 
application could not be granted as a vested right 
of the defendant would be disturbed by allowing 
the said amendment. It 15 the correctness of this 
decision, which was challenged before the 
Supreme Court. 
19. Their Lordships of the Supreme Court before 
expressing their opinion on the question raised, 
referred to two decisions, namely, Pırgonda Hon- 
gonda Patil v. Kalgonda Shidgonda Patil, A I R. 
1957 S C 363 1957 S.C.J 371: 1957 S.C.R. 595. 
1957 SCC 264, and L J.Leach & Company v. 
Jardine Skinner and Company, AI R. 1957 SC 
357 19578 CJ 313: 1957 S C.R. 438: 1957 S C C 
237. What their Lordships said about those two 
cases 1s reflected ın paragraphs 4 and 5, which are 
as follows 
“4 In the leading case of Pırgonda Hongonda 
Patil v. Kalgonda Shidgonda Patıl, A I.R. 1957 
S C 363: 1957S CJ 371:19575.C R. 595. 1957 
SCC 264, a bench comprising 
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“Three learned Judges of this Court laid down 
the principles which should govern the ques- 
tion of granting or disallowing amendments It 
was held by this court that all amendments 
ought to be allowed which satisfy the two 
conditions, 
(a) not working injustice to the other side and 
(b) of being necessary for the purpose of deter- 
mining the real questions in controversy 
between the parties Amendments should be 
refused only where the other party cannot be 
placed in the same position as if the pleading 
had been originally correct, but the amend- 
ment would cause him an injury which could 
not be compensated in'costs It 1s merely a 
particular case of this general rule that where 
a plaintiff seeks to amend by setting up a fresh 
claim in respect ofa cause of action which since 
the institution of the suit had become barred 
by limitation, the amendment must be refused, 
to allow ıt could be to cause the defendant an 
1njury which could not be compensated in costs 
by depriving him of a good defence to the 
claim 
5. In LJ Leach & Company v Jardine Skinner 
and Company, A IR 1957S C 357 19578 CJ 
313 1957S CR 438. 1957S C C 237, toallow 
amendments, if a fresh suit on the amended 
claim would be barred by limitation on the date 
of the application But that 1s a factor to be 
taken into account ın exercise of the discretion 
as to whether amendment should be ordered, * 
and does not affect the power of the court to 
order ıt 1f that ıs required in the interests of 
justice ” 

20. Thereafter, their Lordships expressed their 

opinion on the question raised in paragraph 6, 

which runs as under. 
“6 If these principles are to be followed, there 
1s little doubt that the learned Judge was in 
error ın rejecting the application for amend- 
ment made by the appellant In the present 
case, no fresh cause of action was sought to be 
introduced by theamendment, applied for All 
that the appellant sought to do was to com- 
plete the cause of action for specific perform- 
ance for which relief he had already prayed It 
was only that one averment required in law to 
be made in a plaint ın a suit for specific per- 
formance ın view of the provisions of sub- 
sec (c) of Sec 16 of the Specific Relief Act was 
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not made, probably on account of some over- 
sight or mistake of the lawyer who drafted the 
plaintand that error was sought to be rectified 
by.the amendment applied for. There was no 
fresh cause of action sought to be introduced 
by the amendments and hence, no question of 
causing any injustice to the respondent on that 
account arose." 
21. I may reiterate that what their Lordshıps 
expressed, as above, 1s applicable, on all fours, to 
the facts of the present case Itcannot bestated, in 
the case on hand, that the amendment sought for 
and allowed by the court below, introduced any 
fresh cause of action and all that the plaintiff 
sought to do was to complete the cause of action 
for specific performance, for which relief he had 
already prayed for and hence, no question of caus- 
ing any injustice to the first defendant on that 
account would arise 
22. In the view that I have taken, the revision 
petition deserved to be dismissed and is accord- 
ingly dismissed, but ın the circumstances, I make 
no order as to costs. 


BS. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present:- Bakthavatsalam, J 


W P.No 3266 of 1991 31st December, 1991 


T.Rajalakshmi . Petitioner 

v 

The Coimbatore City Municipal Corporation 

represented by its Commissioner, Coimbatore 
..Respondent. 


Tamil Nadu Public Prenuses (Eviction of Unauthor- 
ised Occupants) Act (I of 1976) - Eviction of person 
in possession of premises belonging to Coimbatore 
City Municipal Corporation - Provisions of Act or 
any other Act not followed - Effect - Writ of manda- 
mus to hand over premises issued - Constitution of 
India (1950), Art.226 
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Itis notin dispute that the provisions ofthe Tamil 
Nadu Public Premises (Eviction of Unauthorised 
Occupants) -Act, 1976 or any other Act has not 
been followed for evicting the petitioner. There is 
nothingin the files to show that any procedure had 
been followed before possession was taken. A 
public authority like the respondent ought not to 
have resorted to such steps. The Court has no 
hesitation to hold that the Corporation has 
exceeded in jurisdiction ın taking possession of 
the premises forcibly from the petitioner without 
following any procedure known to law and the 
principle enunciated by Meera Nur eshwaha (Mis ) 
v The State of Tamil Nadu, 1991 Writ L R. 313, 
squarely applies. In these circumstances, a writ of 
mandamus 1s issued to the respondent/corpora- 
tion to hand over back the premises to the peti- 
toner on or before 14 1 1992 
Cases referred to: . 
Meera Nireshwalia v The State of Tamil Nadu, 
1990 Wru L R 313; Indragan Rai v Khayat Khan, 
AIR. 1952 Pat 317, Ja Berche v. Kedar Nath, 
IL R. 2Pat 10, Rodgerv Compnoller D'Escompte 
De Paris, (1871) L R 3P C 465, Emperorv Nazır 
Ahmad, (1945)581 W 57 AIR 1945 PC. 12; 
Dipendra Nath Sarkar v. State of Bihar, A I R 1962 
Pat 101 (F.B.), Sohan Lal v Union of India, A I R. 
1967 S.C 589 
Petition under Art.226 of the Constitution of 
India, praying that in the circumistances stated 
therein, and ın the affidavit filed therewith, the 
High Court will be pleased to issue a writ of 
mandamus directing the respondent to restore 
the petitioner in possession of the VOC park 
canteen, drive-in-restaurant, Coimbatore by 
` renewing the lease ın favour of the petitioner in 
respect of the said premises for the period from 
14 1988. 
R.Muthukumaraswamy, for Peuuoner ^ 
P M Bhaskaran, for Respondent 
The Court made the following 
ORDER-- The prayer in the writ petition ıs for the 
issue ofa writ of mandamus, directing the respon- 
~ dent to restore the petitioner, the possession of 
the V O.C. park canteen, drive-in-restaurant, 
Coimbatore by renewing the lease in favour ofthe 
petitioner ın respect of the said premises for the 
period from 1 4 1988. 
2. The petitioner took part in auction ofa land and 
building comprises ın V.O C compound, Coim- 
batore, from the respondent/Municipality when 
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the leasehold interest was auctioned. He was pranted 
lease for three years to run a restaurant in the 
premises. It seems the petitioner was paying Rs.375 
per month rent from 1981, which was enhanced to 
Rs 1,163 from 1984, on the respondent becoming 
a City Municipal Corporation. In March 1987,the 
respondent asked the petitioner to vacate the 
premises within 24 hours on the ground that they 
proposed to suction the leasehold interest. The 
petitioner filed asuit in O S.No.842 of 1987 on the 
fileofthe District Munsif's court, Coimbatore, for 
declaring that the action of the respondent is 
illegal and fora permanent injunction restraining 
the respondent from interfering with her posses- 
sion and enjoyment of the property unless evicted 
under due process of law. She also obtained 
interim order of injunction and continued to be in 
possession On 14 3.1988 the respondent sent a 
letter to the petitioner, stating that her claim for 
renewal of the lease will be considered if she 
withdrew the suit and sought for renewal of issue 
for three years from 1.4.1988 as agreed, but the 
respondent did not pass any order Itis stated that 
the petitioner withdrew the suit on 29.1.1990, and 
the memo filed was to the effect that the suit may 
be dismissed as settled out of court and that the 
petitioner/plaintiff reserved her rights to file a 
fresh suit, if future developments warranted such 
a course. The respondent sent a letter on 8.6 1990 
asking the petitioner to pay Rs.30,230 being the 
difference of the enhanced rent from 1985-86 to 
1988-89 The respondent had increased the rent 
by30% from 1985-86. When the petitioner sought 
for tıme to make payment, the respondent insisted 
that the renewal application would be considered 
only if the entire amount was paid, and hence it 
was paid in full [t 1s stated that the petitioner 
spent considerable sums over the property in the 
meanwhile doing renovation work, believing the 
representations of the respondent that her lease 
would be renewed When the renovation work at 
a cost of over Rs.2 lakhs was almost over, the 
respondent broke open the lock put by the peti- 
tionerand over-locked the premises on 19.9 1990, 
and sent a letter to the petitioner that they had 
taken possession. The petitioner approached the 
Special Officer of the respondent and also made 
repeated representations for renewal. Though 
action appears to have been initiated for granting 
a renewal, no orders have been passed ull the filing 
of the writ petition. In such circumstances, the 
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petitioner has come forward with the above prayer. 
3. Notice of motion has been ordered by me on 
8.3.1991. Mr.P.M Bhaskaran, learned counsel 
appears for the respondent and files counter. 

4. Mr.R.Krishnamurthy, learned Senior Counsel, 
appearing for the petitioner, contends that the 
action of the respondent in not renewing the lease 
from 1988 to 1991 is erroneous in law. He points 
out that when the petitioner was under the bona 
fide impression that the lease would berenewedin ' 
her favour, and on account of the promise, she had 

withdrawn the civil suit, paid the entire sum 

demanded and also renovated the premises 1ncur- 

ring heavy expenditure, she was dispossessed in a 

very high-handed manner He further contends 

that having asked the petitioner to pay enhanced 

rental and assured her that renewal] would be 

granted in her favour, ıt was not proper on the part 

of the respondent to dispossess the petitioner 

without following a procedure known to law. 

Learned senior counsel points out, in law, the 

petitioner is entitled to continue in possession till 

she is evicted under a valid procedure known to 

law and the action of the respondent in keeping 

her out of the premises, inspite of the fact that her 

movable properties continued to remain in the 

premises, 1s quite unreasonable He further con-, 
tends that a resolution was proposed to renew the 
lease at a rent of Rs 1,966 per month, but the 

meeting was adjourned and this would show that 

the respondent was actually interested in renew- 

ing the lease in favour of the petitioner 

5. Mr P.M.Bhaskaran, learned counsel for respon- 

dent/Corporation, contends that once the period 

of licence was over, the petitioner was asked to 

vacate the premises and she having failed to do so, 

the premises was taken possession on 19 9.1990. 

He points out that the petitioner did not pay the 

arrears of Rs.30,230 inspite of notice dated 8 6 1990 

and 27.6 1990, and hence possession was taken on 

19.9.1990. He admuts that arrears was subsequently 

paid in December, 1990 He contends that on 

13 12.1991, the Corporation has passed a resolu- 

tion that the building should be leased out in 

publicauctionor should be given to other Institu- 

tions with service motive Learned counsel would 

say that ıt is false to say that the respondent 
Corporation gave any hope that the lease/licence 

would be renewed in favour of the petitioner. 

However, learned counsel was unable tosay under 
what authority of law, the building was taken 
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possession of by the respondent. 
6. [have considered the rival submissions and have 
gone through the entire files produced before me 
by the respondent’s counsel. Here 1s a case where 
the petitioner, whetheras a lessee or licensee, who 
was in occupation of the respondent's building, 
was dispossessed without following any provision 
of law. She entered the premises under a valid 
licence earlier and when she was asked to vacate, 
she filed a suit and obtained interim injunction. 
The Corporation increased the rental and she was 
asked to pay arrears of Rs.30,220 When she sought 
for time, the respondent insisted for payment as a 
condition for considering her application for 
renewal Earlier, she withdrew the suit at the 
instance of the respondent's promise. However, 
the respondent did not adhere to the terms of the 
compromise and took possession of the building 
ına high-handed manner. Contrary to the com- 
promise and the endorsement made by the peti- 
tioner, the respondent took possession on 19 9 1990. 
Even if the petitioner was ın unauthorısed occu- 
pation, a procedure has to be followed for her 
eviction It is not in dispute that the provisions of 
the Tamil Nadu Public Premises (Eviction of 
Unauthorised Occupants) Act, 1975, or any other 
Act has not been followed for evicting the peti- 
tioner. Ido notsee anything from the file to show 
that any procedure has been followed before pos- 
session was taken. À public authority like the 
respondent ought not to have resorted to such 
steps. What 1s the proper order passed in such 
circumstances, has been considered by Mishra, J , 
1n Meera Nireshwaha v. The State of Tamil Nadu, 
1990 Wru.L R. 313. At page321, the learned Judge 
has elaborately discussed' this aspect and has 
observed as follows: 
"A writ court's Jurisdiction in these matters 1s 
more ex debito justitiae than as a rule of law as 
Courts as sentinels of the people's rights, can- 
not close their eyes to matters which strictly do 
not fall within the realm of law, or in cases 
where law 1s thrown to winds and those whoare 
expected to obey, observe, and follow law, decide 
to violate it " 1 
After referring to various decisions on the subject, 
the learned Judge proceeded to observe as fol- 
lows * i 
“Even without fecourse to the provisions like 
Art.226 of the Constitution of India, Courts ın 
India ngver alloweda straight case where it was 


found that somebody was dispossessed of a 
property illegally without following the pre- 
scribed procedure oflawand ordered for resto- 
ration of possession As to what a Court of law 
in such a situation can do, is spelt out by a 
Division Bench of the Patna High Court in 
Indrasan Rai v Enayat Khan, AIR 1952 Pat. 
317. When it was noticed that ın the garb of 
making prohibitory orders under Sec.144, C P C 
a person in possession of property was 
removed and another was put 1n possession, 
the Court found that the law never envisaged 
any such power much less any such power in a 
magistrate or the police The Court examined 
various authorities on the subject and found 
observations in this regard in some of the 
earlier judgments of the Court including Jat 
Berche v. Kedar Nath, LL.R 2 Pat 10, Cairns, 
L.C ın Rodger v Comptoir D’ Escompte De 
Pans, (1871).L R. 3 P C. 466 and Emperor v 
Nazr Ahmad, (1945)581 W 57 AIR 1945 
P.C. 12, Dipendra Nath Bakwit v State of Bihai, 
A.LR 1962 Pat. 101, Cauns, L C. in Rodger v 
Comptoir D’ Escompte De Pants, (1871) LR 3 
PC 488, the Division Bench of the court 
said. 

One of the first and highest duties of all courts 
is to take care that the act of court does no 
injury to any of the suitors, and when the 
expression “the act of the court’ 1s used, does 
not mean merely the act of the primary court, 
or of any intermediate court of Appeal but the 
act of the court as a whole, from the lowest 
court which entertains jurisdiction over the 


, matter up to the highest court which finally 


disposes of the case.” And thus held, that it was 
acase in which the Court must direct for resto- 
ration of possession. The said law has held the 
fieid uninterruptedly and it 1s not necessary to 
multiply this principle with additional judg- 
ments. A Full Bench of the Patna High Court 
in Dipendra Nath Bakwit v State of Bihar, 
AIR.1962 Pat 101 (F B ), however, examined 
the scope of a writ of mandamus which has 
since been finally determined by the authori- 
ties of the Supreme Cóurt and quoted with 
approval a passage from Farrison Extraordi- 
nary Legal Remedies, page 329, dealing with 
the remedy of mandamus for compelling sur- 
render of the properties of a Private Corpora- 
tion by the incumbent officer to his successor 
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in office. The quotation runs: 
“Mandamus is generally recognised as the 
only speedy and adequate remedy to compel 
surrender of the insignia, records funds and 
other property ofa private corporation by the 
incumbent officer who refused to deliver them 
to hissuccessors in office, when it appears that 
he does not hold them under any colour of 
right to the office The right incidental to the 
right to compel surrender of the corporate 
office to the lawful successor. The same prin- 
ciples that govern the right in the case of public 
officers are applicable to officers of private 
corporations. While mandamus is not the proper 
remedy to try title of office, an incumbent 
holding under no colour of right cannot defeat 
his successor's right to mandamus by raising 
the question of the validity of the latter's title 
andthus deprive him ofthe right to possession 
of the corporate property belonging to the 
office, on the theory that mandamus 1s not the 
proper remedy to try title As in the case of 
publicofficers, respondent, being without any 
colour of right, has no ttle to try. A prima facie 
right, a right de facto, and not de jure, 1s all 
that is necessary to such cases, or all that 1s 
involved This Court may determine without 
deciding actual title. Actual ttle is only ıncı- 
dentally involved, if at all. The right to posses- 
sion of the corporate property 1s incidental to 
the right to the office, not actual title, and 
when petitioner shows a prima facie right 
thereto, the court mereiy rests on such prima 
facie ttle for the time being, without adjudı- 
cating the actual title, which 1s left to a pro- 
ceeding in quo warranto. Nor 1s ıt any defence 
tosay that the property is not in the possession 
of the officer when 1t has been voluntarily 
turned over to somestranger, as 1t ıs the duty of 
the officer to have it in his custody, and ıf not, 
to regain it. 
In Sohan Lalv Unionof India, A I R. 1967S C 
529, theSupreme Court made certain observa- 
tuons, which, in my opinion, are relevant for 
understanding the scope of a writ of manda- 
mus. In a situation like this, one Jagan Nath 
had been evicted from a premises in contra- 
vention of thelaw His eviction was, therefore, 
illegal. The Supreme Court found that his 
eviction was illegal and therefore, a writ of 
mandamus could issue to or an order ın the 
nature of mandamus could be made against 


the Unionof India to restore possession of the 
property to Jagan Nath from which he had 
been evicted. The property, however, was not 
in the hands of the Union of India; instead, it 
had passed on to a private individual. Whether 
a mandamus could issue ın such a situation or 
not was the issue before the Supreme Court. 
The Supreme Court observed, “there ıs no 
evidence and no finding of the High Court that 
the appellant was ın collusion with the Union 
of India or that he had knowledge that the 
eviction of Jagan Nath was illegal Normally, a 
writof mandamus does notissue to oran order 
inthe nature ofmandamus ıs not made against 
a private individual. Such an order 1s made 
against a person directing him to do some 
particular thing, specified 1n the order, which 
appertains to his office and is in the nature of 
a public duty (Halsbury's Law of England, Vol.I, 
Lord Simonds Edition, p 84) If 1t had been 
proved that the Union of India and the appel- 
lant had colluded and the transaction between 
them was merely colourable, entered into with 
a view to,deprive Jagan Nath of his rights, 
jurisdiction to issuea Writ to or make an order 
in the nature of mandamus against the appel- 
lant might be said to exist in a court" The 
Observations thus make it amply clear that if 
the petitioner’s dispossession of the house was 
a result of collusion of something colourable 
entered into with a view to deprive her of 
possession of the property between the 
respondent-officials and respondents 8 and 9, 
this Court, therefore, shall have jurisdiction to 
issue a writ of mandamus " 

7. On the facts and circumstances of this case, I 
have no hesitation to hold that the Corporation 
has exceeded its jurisdiction ın taking possession 
of the premises forcibly from the petitioner con- 
trary to the promise made without following any 
procedure known to law and the principle enunci- 
ated by Mishra, J squarely applies In these circum- 
stances, a writ of mandamus 1S issued to the 
respondent/Corporation to hand over back the 
premises to the petitioner on or before 14.1 1992. 
The writ petition 15 allowed Since I fcel that this 
isa fitcasewhere the Corporation has exceeded its 
Jurisdiction and has thrown the rule of law to 
winds, a cost of Rs 2,000 is awarded to the peti- 
tioner 


BS. ---- Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- Venkataswamı and Abdul Hadı, JJ 


W.A.No.128 of 1991 19th December, 1991 
The Appropriate Authority, Government of 
India, Office of the Appropriate Authority, 
Income-tax Department, 31, G.N.Chetty Road, 
Madras-1 . Appellant 
v. 
Naresh M.Mehta. . .Respondent. 
(A) Income-tax Act (XLII of 1961), Secs.269-UD 
and 269-UL - Power under either to purchase the 
property agreed to be sold or to issue no objection 
certificate - If implies a power not to exercise either 
of the powers. [Para 9] 
(B) Constitution of India (1950), Art 136 - Special 
leave petition against order of High Court - Dis- 
missal of, by Supreme Court - Effect - Court if 
affirms decision of High Court 
When the Supreme Court dismissés the special 
leave petition without assigning any reason, there 
may be scope for saying that the Supreme Court 
has not, by such non-speaking order, affirmed the 
decision by accepting all the reasons given by the 
High Court, But, where the Supreme Court gives 
its opinion that the conclusion reached by the 
High Court ıs correct and dismisses the special 
leave petition, then ıt cannot be said at all that the 
Supreme Court has not affirmed the decision of 
the High Court [Para 11] 
(C) Income-tax Act (XLIII of 1961), Chapter XX- 
C, Sec 269-UD, UL, proviso - Order under - Declin- 
ing to purchase the property agreed to be sold and 
also declining to issue no objection certificate - High 
Court guashıng the order - Income-tax authorities 
whether to be given an opportunity to pass a fresh 
order regarding prescriptive power after time-limu of 
"two months had expired. 
Held - Even in the impugned order, it is specifi- 
cally concluded as follows. It 1s regretted that we 
are unable to either make an order of purchase 
under Sec 269-UD (1) or issue a certificate of no 
objectionas contemplated under Sec.269-UL So, 
when the appellant has already concluded that it is 
unable to make the purchase, 1t cannot be given a 
fresh opportunity to consider and pass fresh order 
regarding purchase. That apart, the first proviso 
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to Sec.269-UD (1) of the Act, specifically states 
that no order for the purchase by the Central 
Government shall be made after the expiration of 
a period of two months from the end of the month 
ın which the abovesaid statement was received 
by the Appropriate Authority. Even taking into 
account the statement in Form No 37-I that was 
submitted for the second time on 23.7.1990, the 
said period of two months expired by 22 9 1990 
itself The writ petition was filed only subsequently 
1n October, 1990, if at least the writ petition was 
filed prior to the expiry of the said period and this 
Court had granted stay of further proceedings 
within the said two months period it can be argued 
that a further time should be granted by the Court 
when it disposes of the writ petition But thatis not 
the case here [Para 18] 
Cases referred to: 

Kelvin Jute Company Ltd. v Appropriate Authority, 
(1990) 18S I T.R 453; Mc.Dowell & Company Ltd. 

v. CT.O, 154 ITR. 148 AIR. 1986 SC 649, 

Union of India v Mis Playworld Electronics (P) 
Lid, AIR. 1990 SC 202, Greenbag v IRC, 

(1971)47 Tax Case 240 (H C ); Income-tax Officer 
v MK Mohammed Kunhı, 71 LT R 815, Appropri- 
ate Authority v Tanvi Trading and Credis (P) Lid, 
191 I T R. 307, Tara Trading And Credits (P) Ltd 

v Appropriate Authority, (1991)188 ITR 623, 

Mrs.Satwant Narang v Appropriate Authority, 188 
IT.R. 656, Nawab Sir Mir Osman Ah Khan v 
CWT. 162 ITR. 888; Daryao v State of UP, 

AIR. 1961 S C. 1457, Sahu Govind Prasad v 

CIT., (1983))44I T.R 851. . 

Appeal under Clause 15 of the Letters Patent 
against the order of Kanakaraj, J dated 10 1 1991 
and made in the exercise of the Special Original 
Jurisdiction of the High Court in W P No 16225 
of 1990 presented under Art 226 of the Constitu- 
tion of India to issuea writ of certiorarifted manda- 
mus calling for the records relating to the order of 
the respondent, dated 199 1990 (ın AA/MDS/ 
7(128)/1990-91) declining to pass an order under 
Sec.269-UL of the Income-tax Act, 1961 in pursu- 
ance of the statement filed by the petitioner and 
the Transferors under Sec 269-UL of the said Act 
and quash the same and directing the respondent 
to pass an order granting a certificate of No objec- 
tion under Sec 269-UL of the Income-tax Act, 
1961 for the sale of No 94, Poes Garden Strect, 
Cathedral Road, Madras-86 

Mrs.Nalını Chidambaram, Senior. Counsel, for 
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N.V.Balasubramaniam and C.V.Rajan, for Appel- 
lant. 

K.C.Rajappa, for Respondent. 

The Order of the Court was made by 

Abdul Hadi, J.:- This writ appeal 1s against the 
order dated 10.1.1991 of Kanakaraj, J. in W.P.No. 
16225 of 1990. The said writ petition by the 
respondent herein, is for a writ of certiorarified 
mandamus, to quash the impugned order dated 
19.9.1990 of the appellant herein, declining to 
passanorderunder Sec.269-UL ofthe Income-tax 
Act, 1961 (hereinafter referred to as ‘the Act") in 
pursuance of the statement filed by the respon- 
dent herein and his transferors, under Sec.269- 
UC of the Act, and to direct the appellant to pass 
an order granung a certificate of no objection 
under Sec.269-UL of the Act for the sale of No.94, 
Poes Garden Street, Cathedral Road, Madras-86 
to him. The said writ petinon was allowed as 
prayed for and hence this writ appeal by the 
respondent ın the writ petition. 

2. The respondent initially purchased, by sale 
deed dated 19.1.1990, an extent of 2831 sq.ft with 
superstructure thereon, (out of the total extent of 
8563 sq.ft. with superstructure thereon, bearing 
the abovesaid Door No.94, Poes Garden Street, 
Cathedral Road, Madras-86, comprised in 
R.S.No.1567/32 Part, Block No.31, Mylapore 
Division, Madras and owned by his vendor, Push- 
paranı), fora consideration of Rs.9.5 lakhs. Subse- 
quently on 15.2.1990, he entered into a sale agree- 
ment for purchasing the balance extent of 5732 
Sq.ft with the superstructure thereon, from the 
sameownerforasum of Rs.32.50 lakhs. (Nodoubt 
in'the sale agreement, apart from the abovesaid 
owner Pushparani, her children were also parties, 
though they were said to be having no right in the 
said property, but added as parties in the said sale 
agreement, onlyat the request of the purchaser by 
way of abundant caution). Since in the above sale 
agreement, the sale consideration was above Rs 10 
Lakhs, the respondent, as required under Sec.269- 
UCofthe Act (comingunder Chapter XX-C) read 
with Rule 48-L of the Income-tax Rules, reduced 
the said agreement in the form of statement pre- 
scribed under Form No.37-I and submitted it to 
the appellant on 9.3.1990. Under Sec.269-UD of 
the Act, the Central Government is given a pre- 
emptive power to purchase immovable property 
covered by the said Chapter X X-C at an amount 
equal to the amount of apparent consideration 
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stated in the relevant sale agreement. That is why 
Sec.269-UC of the Act read with Rule 48-L of the 
Income-tax Rules provided for submission of the 
abovesaid statement in the above referred to Form 
No.37 I. In case, the Central Government is not 
choosing to exercise the said power and purchase 
the said property accordingly, Sec.269-UL (3) of 
the Act provides that the appellant shall issue a 
certificate of noobjection stating that the Central 
Government has no objection to the transfer of 
such property for an amount equal to theapparent 
consideration therefor as stated in the agreement 
for transfer of the immovable property in ques- 
tion. The proviso to Sec.269-UD also states that 
no order for the purchase by the Central Govern- 
ment, of the property in question, shall be made 
after the expiration of a period of two months 
from the end of the month in which the abovesaid 
statement (Form No.37-I) is received by the 
appellant. 
3.Now, in the above situation, after the abovesaic 
Form No.37-I statement was submitted by the 
respondent, the appellant, however, by its letter 
dated 17.5.1990, stated that the said Form No.37- 
I statement was "not a valid statement" under 
Sec.269-UC (3) of the Act in view of the alieged 
defectsand "rejected" the statement holding that 
the appellant “can neither issue a no objection 
certificate under Sec.269-UL (1) of the Income- 
tax Act, 1961 nor issue an order for purchase 
under Sec.269-UD (1) of the Income-tax Act, 
1961." In the said letter dated 17.5.1990, the al- 
leged defect pointed out is mainly that the alleged 
partition of the abovesaid property of a total 
extent 0f8653 sq.ft. into two parts asstated above, 
appear to be nothing but “an attempt to transfer 
the property by resortingto unauthorised subdivi- 
sion." 
It is further stated there as follows: 
*The proposed partition, if effected would result 
in the building in part (a) being bound on 
northern and western sides by part (b) in a 
manner which is harmful to both parts. The 
proposed artificial division makes access to 
both parts extremely difficult and cumbersome." 
The said letter also observed as follows: 
“Froma perusal of the physical features of the 
part (a) stated to have been transferred, as 
indicated in the statement above, there is rea- 
son to believe that keeping in view the declared 
consideration of Rs.32,50 lakhs for the part (b) 
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proposed to be transferred; the value of part 
(a) already transferred was significantly 
more than Rs.10 lakhs due to which reference 
Should have been made to Appropriate 
authority. The transfer stated to have been 
made without obtaining certificate from 
Appropriate Authority is to that extent ın 
violation of Sec 269-UL (1) ofthe Income-tax 
Act, 1961. No clearance from municipal cor- 
poration has been produced in support of the 
extremely odd physical partitionstated to have 
been made." 
4.On receipt of the said letter dated 17.5.1990, the 
abovesaid Pushparani replied by her letter dated 
20 6.1990, inter aha stating, “there is no question 
of any unauthorised sub division which arises at 
the stage of purchase or sale of any property or 
part thereof. This 1s also clarified in the enclosed 
legal opinion....I have a marketable property with 
marketable title and have negotiated it for the 
state consideratioh, and as required by Sec.269- 
UC, we have submitted all necessary details of the 
agreement to you for- necessary NOC ..I have 
been trying to sell the property left behind by my 
husband but was unable to do so for a long time. I 
have to seil it is parts and pieces, which I did since 
1982. Now Mr.Naresh Mehta (petitioner) has come 
forward to purchase the balance of the property 
left over." $ 
“So saying, the reply concluded stating We 
have placed all the materials and information 
available with us before your goodself and 
once again request you to issue the certificate 
of no-objection as per Sec.269-UL (3) without 
further delay." 
5. Then, the appellant wrote to the parties on 
12.7.1990, asking them to file another statement 
ın Form No.37-1. Then, the respondent and his 
vendors once again filed another Form 37-I state- 
ment on 25 7.1990, giving the necessary particu- 
lars again in the said form. Then finally, the above 
referred to impugned order dated 19.9 1990 was 
passed by the appellant once again rejecting the 
statement, holding that “in view of the defects in 
the property proposed to be conveyed, we are 
unable to either purchase the property under 
Sec.269-UD (1) or issue a certificate of no objec- 
tion under Sec.269-UL." The impugned order 
also gave atmost the very same reasons as already 
mentioned in their letter dated 17.5.1990. It fur- 
ther stated inter alia as follows: 
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“The above factors show that when the prop- 
erty was artificially bıfurcated and part of it 
sold in February, 1990, the parties to the trans- 
action had already decided to sell the entirety 
of the property to the same person. Even though 
this was the ultímate object an artificial parti- 
tion was created and a part of that sold in 
February, 1990 for consideration below Rs.10 
lakhs. If the rates obtaining for the proposed 
transaction are applied to the transaction which 
is already completed, the value ofthe property 
already sold would amount to not less than 
Rs.15 lakhs The parties to the transaction 
resorted to splitting the property in order to 
avoid interference of the authorities consti- 
tuted under Chapter XX-C of the Income-tax 
Act." 

6. Onthe abovesaid rival contentions, the learned 

Judge, who decided the writ petition, came to the 

following conclusions: 
“Therefore ıt ıs clear that if an application 1s 
made under Seç 269-UC and if no order is 
passed within the prescribed time under Sec.269- 
UD(1), ıt automatically follows that a certifi- 
cate under Sec 269-UL(3) must be issued 
mer Either the appropriateauthority should be 
prepared to exercise the right to purchase with 
all the defects, short comings and limitations 
or heshould issuea cerüficate of no objection 
Ido not think that the respondent was justified 
1n going to the manner of division of the prop- 
erty and whether any purchaser from the In- 
come-tax Department can utilise the property 
at all. Iam fortified in this respect bya decision 
of the Calcutta High Court reported 1n Kelvin 
Jute Company Ltd. and another v Appropriate 
Authority and others, (1990)185 I.T R. 453, No 
doubt this will give the real estate dealer a 
handle to circumvent the provisions of law It 
is for the legislature to plug the loop-hole .I 
am inclined to hold that the law of pre-emp- 
tion 1s bordering on a law of acquisition of 
property and must be strictly construed. I cannot 
say that the petitioner is acting against public 
policy when he is clearly acting within the four 
corners of law." 

The learned Judge, therefore, allowed the writ 

petition. 

7. Now before us, the learned counsel for the 

appellant very much relied on the decision in 

Mc.Dowel & Company Ltd. v. C.T.O., 154 I T.R. 
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148: ALR. 1986 S.C. 649, where five learned Judges 
of the Supreme Court observed that tax planning 
might be legitimate provided it was within the 
framework of the law and colourable devices could 
not be part of tax planning and it was wrong to 
encourage or entertain the belief that it was hon- 
ourable to avoid the payment of tax by dubious 
methods. But, 1n the present case, first of all there 
15 nO tax evasion as such, nor 1s there at least any 
proof or even allegation ın this proceeding that 
any probable tax has been evaded and ifso by what 
means the respondent has done it. No doubt Chapter 
XX-Cwas introduced in the Act to circumvent tax 
evasion by under-valuation in transfer deals. But, 
when there is no material showing that any prob- 


able tax has been evaded, we do not think that the- 


said decision would apply to the present proceed- 
ing That apart, in the subsequent decision of the 
Supreme Court in Union of India v. M/s.Playworld 
Electronics (P) Ltd, A.R. 1990 S.C. 202, two 
learned Judges ofthe Supreme Court have, on the 
facts of the case before them, has observed as 
follows: 
"While it is true, as observed by Chinnappa 
Reddy, J. in Mc.Dowel & Company Ltd. v 
C.T.O., 154L.T.R. 148: A IR. 1986S.C 649, too 
much to expect the legislature to interveneand 
take care of every device and scheme to avoid 
taxation and it is upto the court sometimes to 
take stock to determine the nature of the new 
andsophisticated legaldevices to avoid taxand 
expose the devices for what they really are and 
to refuse to give judicial benefication, it is 
necessary to remember as observed by Lord 
Reid in Greeneerg v. LR.C., (1971)47 T.C. 240 
(H.L.), that one must find out the true nature 
ofthe transaction. It is unsafe to make bad laws 
outof hard facts and one should avoid subvert- 
ing the rule of law. Unfortunately, in the 
instant case, facts have not been found with 
such an approach by the lower authorities and 
the High Court had no alternative on the facts 
as found but to quash the show cause and the 
demand notices.” 
8. In this context, the learned Counsel for the 
respondent herein points out that nowhere the 
appellant hasstated that the property agreed to be 
sold hasbeen undervalued. Thesaid learned coun- 
sel points out that the impugned order or the 
appellant's letter dated 17.5.1990 only states that 
the abovesaid property already sold for Rs.9.5 
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lakhs has been under-valued, but that nowhere it 
isstated that the property that is agreed to besold 
now is undervalued. We have also gone through 
the impugned order as well as the earlier letter 
dated 17.5.1990 and find that what is stated by the 
learned counsel for the respondent is correct. The 
learned counsel also points out that since the 
appellant speaks about the valuation of the prop- 
erty already sold, as stated above, it shows that the 
appellant has applied its mind to the question of 
valuation and that if really, the appellant felt that 
even the property agreed to be sold now has 
been undervalued, it would have stated so in the 
impugned order of 1n its abovesaid earlier latter. 
We think there is force in this argument. Further, 
on aquestion put forward by us, the learned coun- 
sel for the appellant also represents that there 1s 
no law to reopen the sale already held for Rs.9.50 
lakhs. 
9. The learned counsel for the appellant also 
relied on the decision in Income-tax Officer v 
M.K. Mohammed Kunhı, 71 I.T.R. 815, to contend 
that when there is a power to either purchase 
the property agreed to be sold or to issue no 
objection certificate, impliedly there is an inci- 
dental power to say that the appellant could not 
exercise either ofthesaid powers. This contention 
has no merit, because, what is contended by the 
learned counsel cannot be considered as an inci- 
dental power at all. 
10. On theother hand, the learned counsel for the 
respondent relies on the decision in Appropriate 
Authority v Tanvi Trading and Credits (P.) Ltd, 
191 LT R. 307 (S C.), arising from the decision of 
the Delhi High Court reported in Tanvı Trading 
And Credits (P.) Ltd. and others v. Appropnate 
Authonty and others, (1991)188 I. T-R. 623. Healso 
relied on the decisions in Mrs.Satwant Narang v. 
Appropnate Authority, 188 I.7.R. 656, of Delhi 
High Court and Kelvin Jute Company Lid. v. Ap- 
propriate Authority, (1990)185 I.T.R. 453, of Cal- 
cutta High Court. In the above referred to 
Mrs.Satwant Narang v. Appropriate Authority, 188 
I.T.R. 623, the Delhi High Court observed as fol- 
lows: 
“As we read Sec 269-UD, it is clear that the 
only right which it confers on the appropriate 
authority is to enable it to make an order for 
purchase of the immovable property at an 
amount equal to the amount of the apparent 
consideration...... The said provision does not 
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give jurisdiction to the appropriate authority 
to adjudicate upon the legality of the transac- 
tion which is proposed to be entered into by 
the applicant. It is to be remembered that 
Chapter XX-Cwas incorporated inan effort to 
curb sales of immovable properties for appar- 
ent consideration which would be less than 
the actual consideration. In other words, the 
effort was to see that immovable property is 
not transferred by taking sale consideration 
in black. Sec.269-UD was not concerned with 
the validity of the sale. If there was any 
impediment or defect in the title of the trans- 
feror or if there was any other law which was 
vitiated by such a sale, the same was to be of no 
consideration to the appropríate authority 
except that it could take all such factors into 
consideration while making up its mind whether 
to exercise the pre-emptive right of purchase 
or not. The appropriate authority cannot, on 
grounds of alleged infringement of law, exer- 
cise its right of purchase and, at the same time, 
refuse to grant the certificate sought by the 
seller." 
11. When the same matter was taken up to the 
Supreme Court, in theabove referred to Appropn- 
ate Authority v. Tanvi Trading and Credis (P) Ltd., 
191 I.T.R. 307, the Supreme Court dismissed the 
special leave petition with the following observa- 
ton: 
“We agree that two alternatives are open under 
thescheme of the legislation:- (1) the Union of 
India through the appropriate authority could 
buy the property, or (ii) in the event of its 
decision not to buy, it has to issue a “No 
Objection Certificate" leaving it open to the 
parties to deal with the property. In that view 
of the matter, the High Court was right in us 
conclusion." (emphasis supplied) 
12. In this connection, no doubt, the learned coun- 
sel for the appellant brought to our notice the 
decision in Nawab Sir Mir Osman Alı Khan v. 
C W.T. 162 LT.R. 888 (S.C.), to contend that the 
dismissal of special leave petition, does not mean 
affirmation of the High Court’s decision. The 
relevant observation in the above referred to Nawab 
Sir Mir Osman Ah Khan v. C.W.T., 162 I.T. R. 888 
(S.C.), is as follows: 
“It ıs, however; well-settled that dismissal of a 
special leave petition in limine does not clothe 
the decision under appeal in-the special leave 
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petition with the authority of the decision of 
this Court. See, in this connection, the obser- 
vations ın Daryao v. State of U.P., A.L.R. 1961 
S.C. 1457. It may be mentioned, as was rightly 
observed by a Full Bench of Allahabad High 
Court in Sahu Govind Prasad v. C.LT., (1983)144 
I.T.R. 851, that special leave is a discretionary 
jurisdictionand the dismissalofa special leave 
petition cannot be construed as affirmation by 
this Court of the decision from which special 
leave was sought for." 
13. We find that in the above referred to Daryao v. 
State of U.P., A LR. 1961 S.C. 1457, the Supreme 
Court dealing with the question of bar of res 
Judicata to a petition before the Supreme Court 
under Art.32, on the ground ofearlier dismissal of 
a writ petition by the High Court under Art.226 of 
the Constitution of India, the Supreme Court 
Observes thus. 
“If the petition is dismissed zn limine without 
passing a speaking order then such dismissal 
cannot be treated as creating a bar of res judi- 
cata. It 1s true that prima facte dismissal in 
mine even without passing a speaking order 
in that behalf may strongly suggest that the 
court took the view that there was no sub- 
stance in the petition at all; but in the absence 
of a speaking order it would not be easy to 
decide that factors weighed ın the mind of the 
Court and that makes it difficult and unsafe to 
hold that such a summary dismissal is a dis- 
missal on merits and as such constitutes a bar 
of res judicata against a similar petition filed 
under Art.32." 
Further in the above referred to Sahu Govind 
Prasad v C.LT., (1983)144 I.T R. 851 & 863, - the 
Allahabad High Court observed as follows: 
"The Supreme Court dismissed the Special 
leave petition. No reasons are mentioned. 
Maybe, the case was dismissed for lack of a 
copy of judgment. Special leave is a discretion- 
ary jurisdiction of the Supreme Court. It can- 
not be predicted that by dismissing the special 
leave petition the Supreme Court affirmed the 
decision of the Andhra Pradesh High Courton 
its merits.” 
14. From the abovesaid observations, it is clear 
that when the Supreme Court dismisses the 
Special Leave Petition without assigning any 
reason, there may be scope for saying that the 
Supreme Court has not, by such non-speaking 
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order, affirmed the decision by accepting all the 
reasons given by the High Court. But, where the 
Supreme Court gives its opinion that the conclu- 
sion reached by the High Court is correct and 
dismisses the special leave petition, then it cannot 
be said at all that the Supreme Court has not 
affirmed the.decision of the High Court. In the 
present case, as already noted, the Supreme Court 
in the above referred to Appropriate Authority v. 
Tanvı Trading and Credits (P) Ltd., 191 I.T. R. 307, 
specifically held that "the High Court was right in 
its conclusion". Therefore, there can be no doubt 
that the above referred to Tarvi Trading And Cred- 
us (P) Ltd. v Appropriate Authority, (1991)188 
LT.R. 623, has been affirmed by the Supreme 
Court 1n the abovesaid decision reported in 
Appropriate Authonty v Tanvı Trading and Credits 
(P) Ltd., 191 IL. T.R. 307. 
15. We also find that in Mrs Satwant Narang v 
Appropriate Authority, 188 I T.R. 656, referred to 
above also, 1t was held that the jurisdiction of the 
Appropriate Authority was only limited to either 
pass an order, within the specified period, for 
purchase of the property by the Central Govern- 
ment for the consideration recorded in the agree- 
ment or to issue a no objection certificate for 
transfer at that consideration, and that while 
considering the statement in Form No.37-I, the 
appropriate authority had only to examine the 
adequacy of the consideration and to decide whether 
to order purchase or to grant a no objection cer- 
tificate and that the appropriate authority had nc 
jurisdiction to go into the object or the purpose of 
the transaction or its legahty or validity. 
16. Further in Kelvin Jute Company Ltd. v Appro- 
priate Authority, (1990)185 LT R. 453, referred to 
above, the Calcutta High Court has also expressed 
the same view as follows: 
“When there is a proposal for sale, the appro- 
priate authority has either to purchase the 
' property by exercising the right under Sec 269- 
UD of the Income-tax Act and if it 1s not 
inclined to purchase, to issue a “no objection" 
certificate The third alternative is not left 
open as the stage is premature and that the 
transferor has to better hus title." 
17. In the present case, it cannot also be said that 
there was any defect in the form 1n which the 
statement was given under the above referred to 
Form No 37-I. So, the rejection of the said state- 
ment by the appellant was also not justified 
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18. The last argument that was addressed by the 
learned counsel for the appellant 1s, even 1f the 
impugned order had to be quashed, the learned 
Judge should have given an opportunity to the 
appellant to consider once again and pass a fresh 
order regarding the pre-emptive power given to 
the Central Government under Chapter-XX-C 
But, we do not think that this contention can be 
accepted on the facts of the present case First of 
all, even ın the impugned order, it is specifically 
concluded as follows: 
“It is regretted that we are unable to either 
make an order of purchase under Sec 269- 
UD(1) or issue a certificate of no objection as 
contemplated under Sec 269-UL ” 
So, when the appellant has already concluded that 
1t 15 unable to make the purchase, it cannot be 
given a fresh opportunity to consider and pass 
fresh order regarding purchase That apart, as 
already pointed out, the first proviso to Sec 269- 
UD(1) of the Act specifically states that no order 
for the purchase by the Central Government shall 
be made after the expiration of a period of two 
months from the end of the month, in which the 
abovesaid statement was received by the Appro- 
priate Authority Even taking into account the 
statement in Form No 37-I that was submitted for 
the second time on 23 7.1990, the said period of 
two months expired by 22.9.1990 itself. The writ 
petition was filed only subsequently 1n October, 
1990. If at least the writ petition was filed prior to 
the expiry of the said period and this Court had 
granted stay of further proceedings within the said 
two months’ period, it can be argued that a further 
time should be granted by the court when it dis- 
poses of the writ petition But, that 1s not the case 
here. Therefore, this last argument also cannot be 
entertained. 
19. In the result, the writ appeal is dismissed 
However, the circumstances of the case, there will 
be no order as to costs 
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IN THE HIGH COURT OF JUDICATURIEAITC 
MADRAS. ` 
[Special Original Jurisdiction] 


Present:- Bakthavatsalam, J. 


W.P No.17793 of 1990 9th September, 199! 


S.Bose .. Petittunam 


y 
The Secretary to the Government of Tamilnadu, 
Housing and Urban Development Department, 
Fort St.George, Madras-9 and others 

. .Respond£ntss 


Evidence Act (I of 1872), Sec.115 - Promissory 
estoppel - Plot originally earmarked for serow 
industries ın a lay out - Allotted to petitioner öyiHez 
previous State Government - Petitioner paying IB 
costand executing lease cum-sale agreement —Allat:- 
ment if can be cancelled on by successor Gavem:- 
ment on the ground that was irregular - Doctrineoff 
ultra vires - If apphes 

Itis not denied that when the original purposefön 
which it was earmarked, the Housing Boardididi 
not use 1t. No question of doctrine of ultravires 
comes here. In such cases, allotments were made: 
by the Government and the actual order of'allb£- 
ment has been issued by the Tamil Nadu Housing 
Board after receiving a portion of sale considera- 
tion and also executed a lease-cum-sale agree: 
ment. In such a situation, taking a differenttview 
that all the allotments made earlier were errome:- 
ous in law, the successor Government canmott 
cancel all the allotments by a single stroke: Nm 
material has been placed before the Countt tœ 
show that when the original allotments were madez 
they have acted without authority of law. It iswelll 
settled that any executive action 1s taken under 
Art.166 of the Constitution of India So an execu 
tive order has been passed by the Governmentt 
allotting a particular plot to the petitioner hereim 
and in turn actual allotment order was passediby/ 
the Tamil Nadu Housing Board for which the 
Housing Board is empowered. Ona perusal ofthe 
entire records and correspondence it 15 seemthatt 
only a conversion has been made by M.M.D A. Sw 
the petitioner has gota plotallotted by the compe:- 
tent authority who has envisaged for allotmentt 
and the purpose for which originally earmarked! 
was changed by re-conversion by M.M.D.A., (he 
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auth 
BiimminpAott 197lwicisempoweredltopasssugth 
amorder A's sunth jitcamottbesaditiantite onder 
offallotmenttisinep an whem ittwas mad: This 
Court iss comuenresti oily withh thie order off allot- 
moenitandiamfü&atss tie Caurttissmattablttaserany/ 
i bar ailbtmentt Hass teem made Thie Tamil 





tiasedi om the principle off 
promssony estoppel}, applies to the fats aff the 
case As alreadiy stated, tlie them Govenmment 
passadittiecongnallordénoffallotmenttunden Art. 166 
Offttice: Comstitutiomofiidimandiitusnothiithy tte 
doctrineofiulitavires: [Euras Dandi 107] 
Casesreférredita:: 
Uhom aff Ihdim v: Indim Toliacco» Limited}, ATR. 
TOE TRE (10855) 4S9 360 (1080) 1l Compl IT 
465-1985 Tini Re. 2002), Express Newspapers Br- 
vatelimiedy Uhonaffffidia; AR. IESE 872. 
(SY SEC I3), Raliertsomv: Mimsterraff Ren 
sians;, (BIYIK 2277 
Batıtiom under Arít2215 aff tie Constitutiam afr 
dia, praying that im the circumstances statedi 
tliereim, andi ım the: affidavitt filed therewith the 
Efigth Count willl tie: pleasedi t issue a wat oft 
eertiaranffedimundimus;callimgfortlieerecardsaft 
tlie2milresgondenttliereimimlletter Nov B9/8623// 
CLT datei riti 11990) andi quasth thre: same 
andiforbeantlierespondéntstierermanditheinmem- 
andi suttordinatess fform resuming plot Nin3623- 
@M aff Anna Wagar Sttieme or disturtang the 
possessiomandienjeymentiofitiie:petinonenaffthe 
saidiplot 
KDorasamy, Semox Counsel), for Marhumanu 
Dorasamy, VR Mohanraj andi SWenKateswaran, 
forPentioner 
Ralinsalvy, Government Adyovate;, for Respon- 
dent Noi. 
SDoraswamu andi AiCiellakumar for Resyon- 
denn Nos Zandi 3 
Tie Count made the following, 
ORDER: -Thewnitpetitionencliallengesamorder 
off the secondi respondentt dated! 1IM1TM1990 by 
which the order off canceilatiom was passed! ım 
Anma Wagan Scheme: 
2 Plot Nw3622 Gl measunnpatnittone ground! 
andi9sqifit whicinwasoniginallyeannarked! for 
thesemviccindustriesimttelay-outwasallottedito 
: f Hiereimbyth dentis 
byitsordeninG OMS; No ISA dated 4: 10? 1987 
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the ppofifromer con Il 435988 am ppaymenit af W Arä 
Gost gilotam 7744 3988tbytthrermittifiomgr Titre 
Sari pilot was Hraritled cover tto tthe petitioner on 
2241988 ani Ihre exeuuteil tthe lease cum ssdle 
apreemont an 25418888, E aT 

ed 





tthe allotment of tthe petitioner anil vit was adhal- 
lenpeitbyithepatitilnenmW PINo 157791189 
and tthuscourttbyariter dated 2811 189 alloweil 





Thiswork Akontace niae tiens tto ite 
]petitroneron4t5 TEogDcamüthee fried ihisaibjections 


«n 2151990 and zilso ffor parsomal 
enguiyaonTi 7715990. Bytheimpugnetloriler tthe 
allotment matic un ffavour wf tthe petitioner on 
T 4 7:288thas theenwancelicd ontthe grounitthat 
ühedilletmenimadewcasıirrepular Titre i 
preferred an appedl tto tthe ffirst rresponitent con 
240019 along withan application praympffor 
stay Sincenostayihas beengeraritetl jthepetitroner 
is beforemewithittheaibovewritppetition. 

3 Itusdliepethinithediidavitfilethinsupportofithe 
weritjpetitronithiatttihieconversionwasmratleorilyon 
ttheproposaálattthie IFamilllNatu Howsinp Board, 
tthattthessamewasaccepteiibyitheGovernmentas 
welkastbyittreiMaürasiNetropilitaniDevslopment 
Authority (heremaáfterméferreitvas MMDA?) 
' anü as such tthere iis mo umepularity in tthe sard 
conversion Itus ffurther ailizped iin tthe affidavit 
tthattthetthniimesponiientihereinifasunitraten tthe 
[proposal fforconversionssmce tihrarewas mo meet 
ffor tthe orygirrdl pproposdl for which tthe pilot was 
ihastbeemreceived ffromtthepiltilic, tthatmopreju- 
dive was caused ttoznymemberoitthe publicand 
as suth tthe measons given ffor canedilatıon are 
unsustarmaáble.I[urzlsostatetihintthezfffitlavitttfrat 
tthemesponüentsairreestappetitbytthemrrmmrple aif 
promissory estoppel. Tit us ffurther state im tthe 
alfidavitthatthepetitioneitasacceptet llot- 
nmentandacted wpontthesame, tthattheorderof 
cancdilation zat tthis stage wolt affect ppreyutii- 
ciallyaand tthereforetthecanceéllationarilertivastto 
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besetaside. It is further stated in the affidavit that 
ımspffar as the order of cancellation issued by the 
second respondent ın pursuance of the order of 
ttheffirst respondent is concerned, no useful pur- 
Jpusewas served by the enquiry conducted by the 
second respondent. 

4. The first respondent has not filed a counter 
affidavit. 

Si Xcounter-affidavit has been filed by the respon- 
dents 2 and 3. The facts are not disputed It is 
tamed in the counter affidavit that on reconsid- 
eration the Government felt that certain irregu- 
llanitres were committed in the matter ofallotment 
wiplots which were originally earmarked for the 
jpuiblic purpose were allotted to the individual for 
tthemesidential purpose and as such the Govern- 
mentwanted to put back the plots for the original 
use mamely the public purpose as per the 
approved lay out. It is further stated in the counter 
affidavit that the amount paid by the petitioner 
weasirefunded with interest on 30 11 1989 and on 
1211.1990. It is claimed in the counter affidavit 
ttratithe public interest is more important than the 
undıvıdual interest and as such the order of cancel- 
lkatron has been made. 

(6. IMr K.Doraisamy, the learned senior counsel 
appearing for the petitioner contends that the 
«xinal order ofallotment has been made onlyon . 
ttheproposal submitted by the Tamil Nadu Hous- 
impiBoard, since the plots were not used for a long 
tumefor the purpose for which they were originally 
«armarked. The learned senior counsel points out 
tttratun fact the M.M D.A. has accepted the conver- 
ssron in all cases and that only after all the formalı- 
ttes are completed the order ofallotment has been 
made He further contends that once an order of 
allotment has been made ın favour of the peti- 
ttroner and a portion of money has been received 
thyithe Tamil Nadu Housing Board and lease-cum- 
ssile.agreement has also been executed, it is not 
«pen to the Housing Board to go back merely on 
ttheibasis of the order of the Government on the 
ground that there were some irregularities com- 
mitted, about which the petitioner has no knowl- 
edge. The learned senior counsel further points 
@utithat the petitioner was not at all responsible 
ffortthe irregularities committed by then Govern- 
ment and as such the order of cancellation 1s bad 
unllaw He further points out that even applying 
tthe jprinciple of promissory estoppel, the peti- 
ttromer has to succeed. 


580 


7. Mr.S.Doraisamy, the learned counsel appear- 
ıng for the Tamil Nadu Housing Board contends 
that since ıt 1s found that there were some 
irregularities ın allotting allotments to the 
allottees, the Government thought it fit to cancel 
the allotments of the Tamil Nadu Housing 
Board, that the Housing Board 1s bound by the 
orders of the Government and as such, the 
1mpugned order has been passed for which suffi- 
cient opportunities have been given to the peti- 
tioner in this case. 

8. Though alist of cases had been specifically 
‘ posted before me twice and insisted upon that 
the MM D A. records have to be produced, 
unfortunately records have not been produced 
and I have to proceed with the case on the 
materials on records on the basis of the 
affidavit and counter affidavits filed by respective 
parties. : 

9. I have given my careful consideration to the 
arguments of Mr K.Doraisamy, the learned senior 
counsel appearing for the petitioner, Mr S Dorais- 
amy the learned counsel appearing for the Tamil 
Nadu Housing Board, Mr.A.Chellakumar, the 
learned counsel appearing for M M D A. and of 
Mrs N G Kalaiselvi, the learned Government 
Advocate appearing for the first respondent State. 
I am of the view, that the writ petition has to be 
allowed purely on the ground of promissory estop- 
pel Itis not denied that when the original purpose 
for which 1t was earmarked, the Housing Board 
did not useit No question ofdoctrine ofultra vires 
comes here In such cases, allotments were made 
by the Government and the actual order of allot- 
ment has been issued by the Tamil Nadu Housing 
Board after receiving a portion of sale considera- 
tion and also executed a lease cum sale agreement. 
In such a situation, taking a different view that all 
the allotments made earlier were erroneous in 
law, the successor Government cannot cancel all 
the allotments by a single stroke. No material has 
been placed before me to show that when the 
original allotments were made they have acted 
without authority of law. It 1s well settled that any 
executive action is taken under Art.166 of the 
Constitution of India So an executive order has 
been passed by the Government allotting a par- 
ticular plot to the petitioner herein and in turn 
actual allotment order was passed by the Tamil 
Nadu Housing Board for which the Housing 
Board is empowered Even in the order of 
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allotment which ıs subject to the approval of 
M.M.D.A. its stated that M.M D A. has approved 
the conversion. Though Mr S.Doraisamy, the 
learned counsel appearing for the Housing Board 
tries to show that only a sub-division is made not 
a conversion, on a perusal of the entire records 
and correspondence it ıs seen that only a conver- 
sion has been made by M M.D.A. So, the peti- 
tioner has got a plot allotted by the competent 
authority who has envisaged for allotmentand the 
purpose for which originally earmarked was changed 
by re-conversion by M MD A, the authority under 
the powers of the Town and Country Planning 
Act, 1971 who is empowered to pass such an order. 
As such, it cannot be said that the order of allot- 
ment is irregular when ıt was made. This court is 
concerned only with the order ofallotment and on 
facts, Iam not able to see any irregular allotment 
has been made. As I have already stated, the Tamil 
Nadu Housing Board has received thesale consid- 
eration and also, has executed lease cum sale 
agreement. Only because he was transferred to 
Hyderabad he could not apply for ‘No Objection 
Certificate’ and could not be able to start 
construction, otherwise he would have started 
construction work 
10. The argument based on the principle of prom- 
issory estoppel, in my view applies to the facts of 
the case on hand I have considered the issue in 
extenso in my order in W.P No 19309 of 1990 
dated 19 2,1991 and that has been confirmed by a 
Division Bench of this Court in W.A No 604 of 
1991 by order dated: 23 4 1991. J do not see any 
reason to differ from the view I have taken on the 
earlier occasion. I think suffice 1t to refer to the 
decisions of the Supreme Court 1n Union of India 
v. India Tobacco Limited, A I R. 1986 SC 806 
(1985)4 S C.C 369: (1986)1 Comp LJ 46 1986 
Tax.L R. 2002, and in Express Newspapeis 
Private Limited v Union of India, AIR 
1986 S.C 872. (1986)1 S C.C. 133 In Union of 
India v. India Tobacco Limited, A I.R. 1986 S C. 
806. (1985)4 S C C. 369 (1986)1 Comp.LJ 46. 
1986 Tax.L R. 2002, the Supreme Court observed 
as follows: , 
*... The doctrine of promissory estoppel 
being an equitable doctrine, 1t must yield 
when the equity so requires, if it can be shown 
by the Government or public authority that 
having regard to the facts as they have tran- 
spired it would be inequitable to hold the 
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Government or public authority to the prom- 
ise or representation made by it, the Court 
would not raise an equity in favour of the 
person towhom the promise or representation 
is made and enforce the promise or represen- 
tation against the Government or public 
authority ‘The doctrine of promissory estop- 
pel would be displaced in such a case, because 
on the facts, enquiry would not require that the 
Government or public authority should be 
held bound by the promise of representation 
made byit . ” " 
Nothing of that sort has been shown before me by 
any of the respondents. As I have already stated a 
valid allotment has been made by the then Gov- 
ernment. When the successor Government 
came into power it started cancelling such allot- 
ments, the case before meis one of such kinds In 
asimilar situation, the Supreme Court in Express 
Newspapers Private Limued v. Union of India, A.LR. 
1986 S.C. 872 (1986)1 S C C. 133, observed as 
follows: 
* Jn my considered opinion the Express 
Newspapers Pvt. Ltd. having acted upon the 
grant of permission by Sıkandar Bakht, the 
then Minister for Works and Housing and 
constructed the new Express Building with an 
increased FAR of 360 and a double basement 
1n conformity with the permission granted by 
the lessor ze., the Union of India, Ministry of 
works and Housing with the concurrence of 
the Vice-Chairman, Delhi Development 
Authority on the amalgamation of plots Nos.9 
and 10, as ordered by the Vice-Chairman by his 
order dated 21st October, 1978 as on ‘special 
appeal as envisaged in the Master Plan 
having been directed, the lessor is clearly pre- 
cluded from contending that the order of the 
Minister was illegal, improper or invalid by 
application of the doctrine of promussory estop- 
pel. ” 
So also, in this case an executive order being 
passed under Art.166 of the Constitution of India 
by the concerned Minister in charge under the 
Business Rules it cannot bé said that the doctrine 
of ultra vires is applicable. In that case, the law 
laid down by Lord Denning with regard to the 
applicability of promissory estoppel in 
Robertson v. Minister of Pensions, (1949)1 K.B. 
227, has been referred to by the Supreme Court. 
Certain passages by Professor H.W.R. Wade in 


Admınistrative Law, 5th edition at page 32 had 
also been referred to by the Supreme Court in the 
above mentioned case Following the dicta laid 
down by the Supreme Court, in the above men- 
tioned cases, Iam of theview that the action ofthe 
original authority allotting plots to the petitioner 
herein and the consequential order of the Hous- 
ing Board allotting the building to the petitioner 
cannotbe said to beultra vires. In Express Newspa- 
pers Private Limited v Union of India, AIR 1986 
S.C 872. (1986)1 S C.C 133, the Supreme Court 
observed as follows 
“In the present case, admittedly the then Minister 
for Works and Housing acted within the scope 
of his authority 1n granting permission of the 
lessor ze, the Union of India. Ministry of Works 
and Housing to the Express Newspapers Pvt 
Ltd toconstruct new Express Building with an 
increased FAR of 360 within a double base- 
ment for installation of a prinung press for 
publication of a Hindi newspaper under the 
Rules of Business framed by the President 
under Art 77(3) Therefore, the doctrine of 
ultra vires does not come into operation In 
view of this respondent No 1 the Union of 
India 1s precluded by the doctrine of promis- 
sory estoppel from questioning the authority 
of the Minister 1n granting such permission 
In thàt view the successor Government was 
clearly bound by the decision taken by the 
Minister particularly when 1t had been acted 
upon...” 
As I have already stated, ın the case on hand, the 
then Government has passéd the original order of 
allotment under Art.166 of the Constitution of 
India and ıt ıs not hit, by the doctrine ofu/fra vues, 
In the result, the ımpugrled order of cancellation 
ıs set aside and the Writ petition will stand 
allowed. No costs 
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INTHE HIGH COURTOF JUDICATURE AT 
MADRAS. 


Present:- Mishra and Swamidurai JJ 


W A.N0.548 of 1991 19th November, 1991. 
Tamil Nadu Freedom Fighters Association (Regd) 
rep. by its President, Dalavai . Appellant 
v 

The Government of Tamil Nadu Respondent 
Constitution of India (1950), Part IV and Art 45 - 
Directive. principles of State Policy - Must be ın 
public interest - Law opposed to directive principles 
of state policy - Courts if can strike down - Tamil 
Nadu Prohibition Amendment Act XII of 1990 - If 
Valid. À 

Obiter Per Mishra, J .- Courts in India found that 
something which is opposed to public interest 
cannot be claimed as a right by a citizen under 
Art.19 of the Constitution The Supreme Court 
has said that freedom of trade, business or com- 
merce cannot extend to freedom to indulge in 
crimes or to act against public interest. If such 
would be not the rule, there may be many who 
would not see anything immoral ın prostitution, 
slavery or bonded labour It is obvious that the 
State has to play à role by imposing reasonable 
restriction and if restrictions are warranted by the 
call of the interest of the public, court shall find it 
justifiable. If the State takes a reverse role and 
decides to revive or legalise prostitution, one may 
come and say that 1t 1s without the law making 
competence of the State Legislature and Parlia- 
ment and since it 1s without the Legislative 
competence courts would strike off without any 
demur Once this legal position is understood, it 1s 
no more 1n doubt, and that widespread consump- 
tion of liquor has been noticed as an evil, it has to 
be conceded that anything done to encourage the 
production and trade ın liquor will be opposed to 
publicinterest Onecan understand a State taking 
shelter under the directive principle of the State 
policy to escape any challenge to legislation The 
question ın the instant case 1s not whether the 
court can direct the State to 1mplement the direc- 
tive principle of State policy but whether the 
State can ignore the directive principle and make 
a law which is opposed to the State policy There 
can be na State policy which 1s opposed to public 
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interest Everything which 1s in consonance with 
the directive principle of State policy in Part 4 of 
the Constitution must ordinarily be in the public 
interest As a corollary, something done which is 
opposed to the directive principle of State policy 
must be said to have been done against the 
publicinterest No authority, whether legislature, 
Executive or Judiciary can do a thing which is 
opposed to public interest. If the Legislature in 
the instant case 1s found to have made a law which 
1s Opposed to the directive principle of State 
policy, why the court cannot say that it has madea 
law which 1t cannot make [Para 9] 
Cases referred to: 

State of Bombay v B M D.Chamarbaughwala, ALR. 
1957 S C 699, Nashinwar v. State of Madhya Pradesh, 
AIR 1975S C 360, Cooverje B.Bharcha v. Excise 
Commissioner and the Chief Commissioner, 
Ajmer, A.I.R. 1954 S C 220, State of Orissa v. Han 
Narayan Jaiswal, AIR 1972 S.C 1816. 

Appeal under Clause 15 of the Letters Patent 
against the Order of S Ramalingam, J, dated 
14 2 1991 and made in the exercise of the Special 
Orıgınal Jurisdiction of the High Court in W.P.No. 
19417 of 1990 presented under Art.226 of the 
Constitution of India to issue a writ of declaration 
declaring the impugned Act XII of 1990 as not 
enforceable, ultra vires of the Constitution and 
powers of the legislature 

R.Krishnamurthi, Sénior Counsel as Amicus 
Curiae, for Appellant 

R.R Dalavai, Appellant party ın person 

M.A. Sadanand, Government Pleader, for Respon- 
dent. 

The Judgment of the Court was delivered by 
Mıshra, J - This appeal under clause 15 of the 
Letters Patent of this Court is preferred against 
thejudgment in W P'No 19417 of 1990. A learned 
single Judge of this Court has dismissed the writ 
peution holding that it is not possible to declare 
that Tamil Nadu Act 12 of 1990 is ultra vires the 
Constitution of India. 

2. The petitioner/appellant is the president of the 
Tamil Nadu Freedom Fighters’ Association, a 
Society registered under the Societies” Registra- 
tion Act Earlier to the instant petition, he filed 
W P.No.1852 of 1990 seeking to restrain the State 
of. Tamil Nadu from manufacturing and thereby 
doing business or trade in the so-called cheap 
liquor That was dismissed on the ground that the 
State Government was acting under the Tamil 
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Nadu Prohibition (Amendment Act 12 of 1990 
and so long as the validity of the said Act was not 
challenged, no writ would he. The petitioner/ 
appellant then filed the instant petition. 

3. We have the advantage of the return of the 
respondent herein 1n the writ petition 1n which 1n 
short a history of various amendments to the law 
is available. What ıs gathered from the statements 
therein can besummarised as follows - The Tamil 
Nadu Prohibition Act 1937 which inter alia oper- 
atedto curb the production, possession and use of 
liquor or intoxicating drug for all purposes other 
than medicinal, scientific, industrial or such like 
purposes was amended and some provisions sus- 
pended with effect from 30th August, 1971 1n so 
faras it related to matters in respect of which the 
State Legislature had exclusive power to make 
law, vide Sec2 of the Tamil Nadu Prohubıtion 
(Suspension of Operation) Act 1971, Tamil Nadu 
Act 33 of 1971. The State Legislature however 
revived the provisions of the said act except 
Sec.4(1)(j) and Sec.4-A thereof ın so far as they 
related to toddy and its consumption, vide Sec 3 of 
the Tamil Nadu Prohibition (Suspension of 
Operation) Act 1973, (Tamil Nadu Act 37 of 
1973). It underwent another amendment on and 
from the 1st September 1974, vide Tamil Nadu 
Prohibition (Revival of Operation) Amendment 
Act 1974, Tamil Nadu Act34 of 1974 by which the 
operation of the Tamil Nadu Prohibition (Sus- 
pension of Operation), Act, 1973, Tamil Nadu Act 
37 of 1973 was suspended In the year 1981, 
again some amendments were made introducing 
Sec.17(b) and Sec.17(c) 1n the Actauthorising the 
grant oflicence for manufacture, sale by wholesale 
and retail of various kinds of liquor followed by 
Tamil Nadu Act 33 of 1986 which repealed all the 
rules under the Tamil Nadu Prohibition Act 1937 
for grant of any licence ın respect of any privilege 
for manufacture, supply by wholesale, selling by 
retail of arrack/toddy with effect from 1 1.1987 
and thereafter Tamil Nadu Ordinance 2 of 1990 
was promulgated and published 1n Tamil Nadu 
Government Gazette Extraordinary dated 7 3 1990 
which was duly replaced by Tamil Nadu Act 12 of 
1990. This brought into operation the phenome- 
non ofthe State manufacturing liquor and selling 
it. 

4. Besides the previous amendments that still 
existed in the Act as part of the Act, the impugned 
Act introduced various amendments including a 
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change of the expression ‘Indian-made foreign 
spirits’ in Sec.3(1) of the Tamil Nadu Prohibition 
Act 1937 by the expression ‘country liquor or 
Indian-made foreign spirits’ and the expression 
‘or pot’ substituted by ‘sachet or pot’ ın clause 
(1-A) thereof. It further introduced a new clause 
in the said Sec No 4 defining country liquor to 
mean spirit manufactured and compounded in 
India from rectified spirits and made in any colour 
but not to include denatured spirits and amended 
clause (56-A) thereof substituting for the expres- 
sion ‘Indian-made foreign spirits’, the expression 
‘country liquor, Indran-made foreign spirits’, 
amended clause 7 A by adding the expression ‘but 
does not include country liquor’ after the expres- 
sion ‘other liquors consisting of or containing 
spirits’, and also amended clause (9) by substitut- 
ing the expression ‘arrack’ by the expression ‘country 
liquor’ Further amendments in the Prohibition 
Act by the 1mpugned Act are as follows - 

“3. In Sec 4 of the principal Act, in Sub-sec (1),-- 

1 for clause (j), the following clause shall be 

substituted, namely -- - 

*(J) consumes or buys,-- 

(i) any liquor other than such liquor as may be 

specified by the State Government by notifica- 

tion, in this behalf: or ' 

(11) any intoxicating drug or 

2 1n the proviso,-- 

a. in clause (1), the word ‘or’ occurring at the 

end, shall be omitted -- 

b in clause (11), the word ‘or’ shall be added at 

the end 

c after clause (11), the following clauseshall be 

added, namely - 

(111) to the transport or possession for personal 

consumption, ofthe prescribed quantity of any 

liquor specified by the State Government under 

Sub-clause (1) of Clause (J) ” 

4 In Sec.17-C of the principal Act,- 

1 ın Sub-sec (1),- 

A. in clause (a), for the expression “Indıan- 

made foreign spirits’, the expression ‘country 

liquor or Indian-made foreign spirits’ shall be 

substituted 

b. ın clause (b), for the expression 'Indian- 

made foreign spirits’, the expression ‘country 

liquor or Indian-made foreign spırıfs” shall be 

substituted . 

2 ın Sub-sec (1-A), ın clause (a), for the 

expression ‘Indian-made foreign spirits? 
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occurring in two places, the expression *coun- 
try liquor or Indıan-made foreign spirits’ shall 
be substituted: 

3. After Sub-sec.(1-A), the following sub-sec- 
tion shall be inserted, namely: 

(1-B) (a) Notwithstanding anything contained 
in this Act, the Tamil Nadu Spirit Corporation 
Limited, which is a Corporation controlled by 
the State Government, shall have the exclusive 
privilege of manufacturing country liquor for 
the whole of the State of Tamil Nadu and no 
other person shall be entitled to any privilege 
of manufacturing country liquor of the whole 
or any part of the State 

(b) Notwithstanding anything contained in this 
Act, the Tamil Nadu Spirit Corporation Lim- 
ited shall be granted the licence by the Com- 
missioner for the exercise of the exclusive privi- 
lege referred to in clause (a) and such licence 
shall be subject to the rules made by the State 
Government ın this behalf and to such condi- 
tions and restrictions as the Commissioner 
may, from time to time, specify 

(c) The Tamil Nadu Spirit Corporation Lim- 
1ted shall, as soon as may be, after the grant of 
licence under clause (b) for the exercise of the 
exclusive privilege referred to 1n clause (a), 
open its blending units ın the State ın such 
places and subject to such conditions as the 
Commissioner may specify ” 

5 In Sec 20 of the principal Act, in clause (a), 
for the expression ‘the consume and possess 
for personal consumption any liquor’, the 
expression ‘to consume and possess for per- 
sonal consumption any liquor (other than those 
specified by the State Government under sub- 
clause (1) of clause (J) of Sub-sec (1) of Sec (4), 
shall be substituted. 

6 Sec 22-B and 23-B of thé principal Act shall 
be omitted and Sec 8 of the Tamil Nadu Gen- 
eral Clauses Act, 1891 shall apply to such 
omission as if the said sections had been 
repealed by a Tamil Nadu Act. 

7 In Sec 24-A of the principal Act, (1) in the 
opening portion, after the expression ‘Tamil 
Nadu State Marketing Corporation Limited’, 
the expression “or the Tamil Nadu Spirit Cor- 
poratron Limited, shall be inserted: ` 

2 after clause (a), the following clause shall be 
inserted, namely - 

*(aa) mixes or permits to be mixed with the 
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country liquor sold or manufactured by him 
any colour and flavour to reassemble any 
Indian-mdde foreign spirit with the intention 
of causing it to be believed that such country 
liquor is Indian-made foreign spirit, or”. 

8 In Sec.32 of the principal Act, in the third 
proviso, for the expression Allicit arrack, wher- 
ever it occurs, the expression ‘illicit country 
liquor' shall be substituted. 

9. (1) The Tamil Nadu Prohibition (Amend- 
ment) Ordinance, 1990 ıs hereby repealed... ." 
The most of offending provisions thus accord- 
ing to the petitioner-appellant are the exclu- 
sive privilege of manufacturing country liquor 
for he whole of the State of Tamil Nadu con- 
ferred upon the State Government Spirit 
Corporation Limited for the purposeof manu- 
facturing and selling liquor 


5. The return in the writ petition on behalf of the 
respondent however justified the amendments 


saying, 


“However the long experience of implementa- 
tion of prohibition showed that theevil cannot 
be eradicated and a core of addicts remain 
and continue to patronize illicit liquor Under 
the provisions of the Tamil Nadu Prohibition 
Act 1937, as on 7.3.1990 only relatively afflu- 
ent could afford to buy Indian-made Foreign 
Liquor while those be-longing to the poorer 
sections, who cannot afford to buy Indian- 
made Foreign Liquor have no other way except 
to resort to illicit liquor thereby rendering 
themselves vulnerage to tragic effects leading 
to imminent death as a result of consumption 
ofsuch illicit liquor. To avoid such a situation, 
the Government have introduced country 
liquor, keeping in view the following objects. 
i.to enable those belonging to poorer sections 
who are desirous of consuming liquor, and 
could not afford to purchase costly Indian- 
made Foreign Liquor to get liquor at lesser 
cost: 

ii. to prevent them from becoming victims of 
antı-social elements indulging in the sale of 
illicit liquor and j 

iii. to avoid the loss of revenue which was 
hitherto flowing into the hands of anti-social 
elements and to divert the ınconte thus derived 
from the sale of privilege of selling country 
liquor for welfare schemes that can ultimately 
benefit the common people” ' 


I] T.N. Freedom Fighters Assn. v. The Govt. of Tamil Nadu (Mishra, J.) 


6. Following the enactment, the State Govern- 
ment also framed rules known as Tamil Nadu 
Country Liquor Retail Vending Rules 1990. The 
learned Judge hearing the writ petition however 
rejected various contentions of the petitioner, 
first on the ground that the amendment Act had 
only suspended the operation of Tamil Nadu Act 
10 of 1937, second, on the ground that the court 
could not enforce the directive principle of State 
Policy as under Art.47 of the Constitution and 
third on the ground that it would be some other 
forum where any opposition to the vice of liquor 
could be raised but not thecourt, for, the court had 
toact strictly within the confines of law. When the 
writ appeal was admitted there was no change in 
the stand of the respondent. An affidavit however 
has since been filed on behalf of the successor 
Government which took over during the pendency 
of the appeal, stating 
“The present Government 1s totally dedicated 
to the philosophy of total prohibition and one 
of its first executive acts was the withdrawal of 
Tamil Nadu Country Liquor (Retail Vending) 
Rules, 1990 by G O.Ms.No 174, Prohibition 
and Excise (V) Department, dated 27.6 1991 
Act 12 of 1990 amends the Principal Act, namely 
Tamil Nadu Act X of 1937 for reintroduction 
of country liquor, which had been prohibited 
under Act 33 of 1986 Its the avowed policy of 
the present Government to make prohibition 
total and the first step was taken immediately 
onassumption of office by the Government by 
removing country liquor. The Government gives 
its solemn word that steps will be taken by this 
Governmentto amend the principal Actsuita- 
bly so as to do away with the amendments 
introduced by Tamil Nadu Act 12 of 1990 
relating to country liquor." 
Since the rules have been repealed, the operating 
arm of the State has stopped working as a result of 
which there i5 no more manufacture and/orsale of 
the so-called cheap liquor by and/or on behalf of 
the State The solemn words in the affidavit filed 
before us expressed the resolve of the Govern- 
ment of the State to proceed with theamendment, 
so thatthe provisions introduced into Tamil Nadu 
Act 12 of 1990 ceased to exist That should satisfy 
all concerned. Should the appeal however stand 
disposed ofon the acts and promises of thestate as 
above? 
7. Indeed one may commend the stand of the 
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Government of the State The petitioner/appel- 
lant shall be too happy to do so. His grievance 
stands fully vindicated We however think it nec- 
essary to remove a certain misapprehension that 
has primarily been created by the acceptance of 
the stand of the respondent in the writ petition 
that the petitioner intendéd to seek implementation 
of the directive principles of the State policy by the 
State Government, which the court would decline 
to do and that there has been no Constitutional 
infirmity in the Tamil Nadu Act 120f1990 Part XI 
of the Constitution of India deals with extent of 
laws made by Parliament and by the Legislatures 
of States, subject-matter of laws made by Parlıa- 
ment and by the Legislatures of States, Residuary 
powers of Parliament to legislate for two or more 
States by consent and adoption of such legislation 
by any other State, etc. Art.246 in that part of the 
Constitution states. 
“246(1) Notwithstanding anything 1n clauses 
(2)and (3), Parliament has exclusive power to 
make laws with respect to any of the matters 
enumerated in List I in the Seventh Schedule 
(in this Constitution referred to as the ‘Union 
List”) 
(2) Notwithstanding anything ın clause (3), 
Parliament, and, subject to clause (1), the 
Legislature of any State also, have power to 
make laws with respect to any of the matters 
enumerated in List III in the Seventh Schedule 
(in this Constitution referred to as the ‘Con- 
current List’). 
(3) Subject to clauses (1) and (2), the Legisla- 
ture of any State has exclusive power to make 
laws for such State or any part thereof with 
respect to any of the matters enumerated in 
List II ın the Seventh Schedule (ın this Consu- 
tution referred to as the ‘State List’) ` 
(4) Parliament has power to make laws with 
respect to any matter for any part of the terri- 
tory of India not included (in a State) notwith- 
standing that such matter is a matter enumer- 
ated in the State List ” 
Seventh Scheduleofthe Constitution gives the list 
called List IL or State List which includes at item 8 
- ‘Intoxicating liquors, that 1s to say, the produc- 
tion, manufacture, possession transport, purchase 
and sale of intoxicating liquors’ and at item 51 
‘Duties of excise on the following goods manufac- 
tured or produced in the State and countervailing 
duties at the same or lower rates on similar goods 
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manufactured or produced elsewhere in India:- 
(a) alcoholic lıguors for human consumption; (b) 
opium, Indian hemp and other narcoticdrugs and 
narcotics, but not including medicinal and toilet 
preparations containing alcohol or any substance 
included ın sub-paragraph (b) of this country." 
Art 47 in Part IV of the Constitution provides as 
follows. ` 
“The State shall regard the raising ofthe level 
of nutrition and the standard of living of its 
people and the improvement of public health 
as among its primary duties and, in particular, 
theStateshall endeavour to bring about prohi- 
bition of the consumption except for medici- 
nal purposes of intoxicating drinks and of drugs 
which are injuries to health." 
The law-making power of the State Legislature 
thus extends to matters concerning ‘intoxicating 
liquor, thatis to, say the production, manufacture, 
possession, transport, puichase and sale of intoxi- 
caung lıguors and the directive of the Constitu- 
tion to it is to endeavour to bring about prohibi- 
tion of the consumption except for medicinal 
purposes ofintoxicating drinks and ofdrugs which 
are injurious to health. Before we proceed to 
examine how the legislativé power should con- 
form to the State policy which is a constitutional 
directive and what role the court oflaw can play in 
ıt, we may indicate that the Constitutional guaran- 
tee of fundamental freedom in Art.19(1)(g) 
extends to all citizens to practiseany profession or 
to carry on any occupation, trade or business and 
incidentally the question as to whether such a 
fundamental freedom will also include trade or 
business 1n liquor has been considered more than 
once by the courts, Art 19(1)(g) of the Constitu- 
tion is however subject to clause 6 of the said 
Article which states 
*Nothing 1n sub-clause (g) of the said clause 
shallaffect the operation of any existing law in 
so far as it imposes, or prevent the State from 
making any law imposing in the interests ofthe 
general public, reasonable restrictions on the 
exercise of the right conferred by the said sub- 
clause, and, in particular, nothing in the said 
sub-clause shall affect the operation of any 
existing law inso far as it relates, or prevent the 
State from making any law relaung to, -- 
(1) the professienal or technical qualifications 
necessary for practising any profession or car- 
rying On any occupation, trade or business, or, 
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(ii) the carrying on by the State, or by a corpo- 
ration owned or controlled by the State, of any 
trade, business, industry or service, whether to 
the conclusion, complete or partial, of citizens 
or otherwise.” 
The extent of the meaning the words ‘trade or 
business or commerce’ should receive has been 
considered by the Supreme Court in State of Bombay 
v. B.M.D.Chamarbaughwala, A.I.R.,1957 S.C. 699. 
It was argued before the Supreme Court that the 
words ‘trade or business or commetce" should be 
read in their widest amplitude as meaning any 
activity which is undertaken or carried on with a 
view to earning profit and contended that there is 
nothing in those two Arts.19(1)(g) and 301 which 
may qualify or cut down the meaning ofthe critical 
words, the Supreme Court held: 
*On this argument it will follow that criminal 
activities undertaken and carried on with a 
view to earning profit will be protected as 
fundamental rights until they are restricted by 
law. Thus there will be guaranteed right to 
carry on a business of hiring out goondas to 
commit assault or even murder, of housebreak- 
ing,orselling obscene pictures oftrafficking in 
women and so on until the law curbs or stops 
such activities This appears to us to be com- 
pletely unrealistic and incongruous. We have 
nodoubt that there arecertaın activities which 
, can under no circumstance be regarded as trade 
or business although the usual forms and ın- 
structions are employed therein. To exclude 
those activities from the meaning of those 
words is not to cut down their meaning at all 
but tosay only that they are not within the true 
meaning of those words. Learned counsel has 
toconcede that there be no ‘trade’ or ‘business’ 
in crime but submits that this principle should 
not be extended and that in any event there 1s 
no reason to hold that gambling does not fall 
within the words ‘trade’ or ‘business’ or ‘com- 
merce’ as used m the Articles under considera- 
tion.” : 
and then said: 
“What is opposed to public morality of public 
interest would be opposed to public policy and 
those can never be fundamental to any 
citizen." 
Coming exactly to such a right in the trade, busi- 
nessor commerce in liquor, the Supreme Court in 
the case of Nashınwar v State of Madhya Pradesh, 
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ALR. 1975 S.C. 360, has said: 
“Thereare three principal reasons to hold that 
there is no fundamental right of citizens to 
carryon tradeor to do businessin liquor. First, 
thereis the police powerofthe State to enforce 
public moralityto prohibit trades in noxious or 
dangerous goods. Second there is power of the 
State to enforce an absolute prohibition of 
manufacture of sale of intoxicating liquor. Art.47 
states that the State shall and endeavor to 
bring about prohibition of the consumption 
except for medicinal purposes of intoxicating 
drinks and of drugs which are injuries to health. 
Third, the history of excise law shows that the 
State has the éxclusive right or privilege of 
manufacture or sale of liquor.” 
Nashinwar v. State of Madhya Pradesh, ALR. 1 975 
S.C. 360, case is one in which the court considered 
a regulation as to trade in foreign liquor. It has 
some interesting informations as to the history of 
excise in our country including informations about 
the regulations which operated in the State of 
Tamil Nadu, the earliest being one of 1802. The 
Supreme Court has said: 
“Traditionally tobacco, opium and intoxicat- 
ing liquors have been the subject-matter of 
State monopoly. (See Sec.IV of'the Madras 
Regulation XXV of 1802 relating the perma- 
nentsettlement of land revenue). Sec IV states 
that the Government having reserved to itself 
the entire excise of its discretion in continuing 
orabolishing, temporarily or permanently, the 
articles of revenue included, according to the 
custom and practice of the country, under the 
several heads inter alia of the abkari, or tax on 
the sale of spirituous liquors and intoxicating 
drugs,of theexciseon articles ofconsumption, 
ofall taxes personal and professional, as well as 
those derived from markets, fairs, or bazaars, 
of lakhiraj lands (or lands exempt from the 
payment of public revenue,), and of all other 
Jands paying only favourably quit rents, the 
permanent assessment of the land-tax shall 
be made exclusively of the said articles now 
recited. 
This was followed by Sec. XXXII of Regulation 
II of 1803 in the Madras Presidency. That 
Section provided that Collectors shall collect 
the revenue arising from sayer, spirituous liq- 
uors Or from other sources, in the manner 
prescribed by the regulations. 
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Regulation Iof 1813 in the Madras Presidency 
provided that the licensed retail dealer shall be 
supplied exclusively by the Collector of 
Madras with the quantity of lıguor which they 
may require, at such price as may be from time 
totimedetermined RegulationIof18200fthe 
Madras Presidency inter alia provided that the 
Board of Revenue was authorised to empower 
the Collectors either to retain the exclusive 
privilege of manufacturıng country arrack, 
toddy, and other fermented hquors so well as 
the retail sale of foreign or country manufac- 
tured spints, toddy and other fermented 
liquorsin their respective districts, under their 
own immediate management, on account of 
Government; or to rent out these privileges, 
jointly or separately, for such periods as may 
be deemed eligible 
The Board of Revenue as aforesaid was also 
authorised to alter, amend and enlarge rules 
for regulating the exclusive manufacture and 
sale of country arrack, toddy and other fer- 
mented liquors, and the exclusive sale of for- 
eign spirits. The other provisions were that 
licences for renting out the exclusive privilege 
of manufacturing of country arrack, toddy or 
other fermented liquor, and ofretaılıng spiri- 
tuous liquors would be prepared by the Board 
of Revenue. 
Act XXIII of 1841 of the Madras Presidency, 
Act XXXII of 1845 of the Madras Presidency, 
Sec.XLIII to XLVII of Regulation VII of 1832 
of the Madras Presidency all indicate that it 1s 
the right and privilege of the State Govern- 
ment to manufacture, sell intoxicant liquors 
and the State grants lease of such rights by 
public auction on rental in consideration of 
the grant of such right." 
The Supreme Court of India, has besides 1n the 
case of Nashinwar v State of Madhya Pradesh, 
ALIR 1975 S.C. 360, inseveral other cases, noticed 
that trade ın liquor has historically stood on a 
different footing from other trades Restrictions 
whichare not permissible in other tradeğ or lawful 
and reasonable in other trades are lawful and 
reasonable so far as the trade 1n liquor is con- 
cerned. That is why even prohibition of the trade 
in liquor is not only permissible but is also reason- 
able. The Supreme Court has said. 
“The reasons are public-morality, public 
interest and harmful and dangerous character 
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of the liquor. The State possesses the right of 
complete control over all aspects of 1ntoxi- 
cants, viz., manufacture, collection, sale and 
consumption The State has exclusive right to 
manufacture and sell liquor and to sell thesaid 
rıghtın order to raise revenue " (See Cooverje 
B Bharucha v Excise Commissioner and the 
Chief Commissioner, Ajmer, A TR. 1954 S.C. 
220and State of Onssav Han Narayan Jaiswal, 
AIR.1972SC 1816” 
This, however, has to be understood ın the light of 
what has been noticed as a part of history of our 
tradition that prohibition of the trade in liquor is 
not only permissible, but is alsö reasonable The 
reasons are, public morality, public interest and 
harmful and dangerous character of liquor and 
that ıt why ın the directive principles of the State 
policy, it ıs said 
“The State shall regard the raising of the level 
ofthe nutrition and the standard of living of its 
people and the improvement of public health 
as among its primary duties and, in particular, 
theStateshallendeavour to bring about prohi- 
bition of the consumption except for medici- 
nal purposes or intoxicating drinks and of drugs 
which are injurious to health.” 
8. The Prohibition Act, 1937, received the assent 
of the Governor on the 1st of October, 1937 and 
published in Part IV of the Fort. St George, 
Gazette Extraordinary on the 1st of October, 1937 
under the Government of India Act, 1935. It had 
the pronounced object of bringing about prohibi- 
tion except for medicinal, scientific, industrial or 
such like purposes, of the production, manufac- 
ture, possession, export, import, transport, 
purchase, sale and consumption of intoxicating 
liquors and drugs in the State of Tamil Nadu, a 
laudable object achieved before the Constitution 
and the abovequoted directive principles of the 
State policy This law stood the test of time and 
existed for many decades both before and after 
constitution, until things started moving in the 
opposite direction by such amendments to the 
Prohibition Act as has been mentioned ın the 
counter affidavit of the respondent, Interference 
started only in 1971 and continued until Tamil 
Nadu Act 12 of 1990. It was Act 33 of 1971, which 
for the first time, suspended the operation of 
Tamil Nadu Act 10 of 1937 in so far as the Prohi- 
bition Act relating to matters mentioned in 
Entries, 8, 51, 64, 65 and 66 ofthe State List 1n the 
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Seventh Schedule to the Constitution. The items 
for which the Prohibiuon Act was suspended by 
Act 33 of 1971 were intoxicating liquors, that 1s to 
say, the production, manufacture, possession, 
transport, purchase and sale of intoxicating 
liquors, duties of excise in the State and counter- 
vailing duties at the same or lower rates on similar 
goods manufactured or produced elsewhere 1n 
India and allied matters. This amendment, 
however, was made ineffective in so far as it 
related to toddy and the Prohibition Act was 
revived by Tamil Nadu Act 37 of 1973 The extract 
from the counter affidavit of the respondent that 
we haveincorporated 1n our judgment would thus 
show that there has been a lot of tinkering with 
the Prohibition Act, sometime the Legislature 
decided to implant the prohibition, sometime lifted 
it with respect to toddy or any other typeof liquor, 
but finally came by amending clause (J) of sub- 
sec.(1) of Sec 4 and other provisions to give into 
the hands of the Government of the State a new 
authority to notify such classes of liquor which 
they wanted to exempt from prohibition and sımı- 
lar other amendments in the other provisions 
aforementioned by which the State Government 
could become manufacture and trader 1n liquor 
The petitioner-appellant challenged this amend- 
ment as arbitrary and opposed to public interest 
and beyond the legislative competence and viola- 
tive of Art 14 of the Constitution of India. 

9. We have already noticed that courts 1n India 
found that something which 1s opposed to public 
interest cannot be claimed as a right by a citizen 
under Art 19 of the Constitution We have soon 
what the Supreme Court of India has said that 
freedom of trade, business or commerce cannot 
extend to freedom to indulge 1n crimes or to act 
against public interest If such would be not the 
rule, there may be many who would not see any- 
thing immoral ın pfostitution, slavery or bonded 
labour Itisobvious that the State has to playa role 
by imposing reasonable restriction and if restric- 
tions are warranted by the call of the interest ofthe 
public, court shall find 1t justifiable If the State 
takes a reverse role and decides to revive or legal- 
ise prostitution, one may come and say that it is 
without the law-making competence of the State 
Legislature or Parliament and since 1t 1s without 
the Legislative competence courts would strike 
off without any demur Once this legal position 1s 
understood, it is no more ın doubt, and that 
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widespread consumption of liquor has been 
noticed as an evil, ıt has to be conceded that 
anything done to encourage the production and 
trade ın liquor will be opposed to public interest. 
One can understand a State taking shelter under 
thedirective principle ofthe State policy to escape 
any challenge to legislation The question 1n the 
Instant case 1s not whether the court can direct the 
State toumplement the directive principle of State 
policy but whether the State can ignore the direc- 
tive principle and make a law which 1s opposed to 
the State policy There can be no State policy 
which 1s opposed to public interest Everything 
which is in consonance with the directive principle 
of State policy in Part 4 of the Constitution must 
Ordinarily be in the public interest As a 
corollary something done which 1s opposed to the 
directive principle of State policy must be said to 
have been done against the public interest No 
authority, whether legislature, Executive of Judi- 
ciary can do a thing which is opposed to public 
interest If the Legislature in the instant case is 
found to have made a law which 1s opposed to the 
directive principle of State Policy, why the court 
cannot say that ıt has made a Jaw whiclrit cannot 
make? 
10. We have posed the above question and we are 
leaving 1t at that because the answer 1s clear and 
pronounced Anythingopposed to public interest 
has to be declared ultra vires because that will be 
against the very basic feature of the Constitution 
of India Which Constitution has established the 
Institutions like Legislatures, executives and courts 
for the avowed objects to serve the welfare of the 
people and for achieving for its citizens Justice, 
socal, economic and political, liberty of thought, 
expression, belief, faith and worship, equality of 
status and of opportunity and to promote among 
them all fraternity assuring the dignity of the 
individual and the unity and integrity of the 
Nation What has made the present amendment 
more obnoxious 1s the fact that this State to have 
pre-constitution law on prohibition, a law which 
stood the test of time and also stood as one of the 
achievements ın accordance with the directive 
principles of the State policy Why the amend- 
ment was made Is stated ın the counter affidavit 
“However, the long experience of implemen- 
tation of prohibition showed that the evil cannot 
be eradicated and a core of addicts remain and 
continue to patronise illicit liquor. Under the 
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provisions ofthe Tamil Nadu Prohibition Act, 
1937 as on 7.3.1990 only relatively affluent 
could afford to buy Indian-made Foreign hq- 
uor while those belonging to the poorer sec- 
tions, who cannot afford to buy Indian-made 
Foreign Liquor have no other way except to 
resort to illicit hquor thereby rendering them- 
selves vulnerable to tragic effects leading to 
ımmınent death as a result of consumption of 
such illicit liquor . The Government have 
introduced country liquor. 
(1) To enable those belonging to poorer sec- 
tions who are desirous of consuming liquor, 
and could notafford to purchase costly Indian- 
made Foreign Liquor to get liquor at lesser 
cost, 
(2) To prevent them from becoming victims of 
anti-social elements ındulging in the sale of 
illicit liquor, and 
(3) To avoid the loss of revenue which was 
hither-to flowing into the hands of anti-social 
elements and to divert the income thus derived 
from the sale of privilege of selling country 
liquor for welfare schemes that can ultimately 
benefit the common people ” 
How conveniently, the very purpose of the estab- 
lishment, of a welfare Government has been 
ignored when it 1s said the long experience of 
implementation of prohibition showed that this 
vice cannot be eradicated? Who has failed? People 
or the Government? Why prohibition was not 
implemented to avoid such additions Will the 
State remain passive and not act to prevent illicit 
liquor trade and consumption? Will, for it failed 
to perform its duty patronise the evil? The addicts 
who existed in 1937 or before when the Act came 
into force, could not be found in the 90’s It must 
bea new generation of addicts If such patronage 
1s extended by the State, ıt shall create yet another 
generation of addicts. Instead of using its arms to 
prevent illegal manufacture, sale and consump-: 
tion, it seems the State decided to legalise the vice ! 
It is, indeed, a case where the State has failed in 
implementing the law 
11. We are, however, spared of the exercise of 
declaring the amendment invalid because the rules 
framed for implementation of the Act have 
already been repealed and the amendment Act 
has thus become inoperative The present Gov- 
ernment has shown its dedication to the philoso- 
phy of total prohibition by withdrawing the Tamil 
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Nadu Country Liquor (Retail Vending) Rules, 
1990 by G O.Ms.No.174; Prohibition and Excise 
(V) Department, dated 27.6.1991. Before us, the 
Government has piven its solemn word that steps 
will be taken by ıt to amend the principle Act so as 
to do away with the amendment introduced by 
Tamil Nadu Act 12 of 1990 relaung to country 
liquor. Thus, when they would beso, as promised, 
they would remove the offending amendment. 
We, however, part with this case with a note that 
1t would be in theinterest ofall concerned that thé 
amendment Act 12 of 19901s kept under suspen- 
sion until suitable amendments are made in the 
Prohibition Act as undertaken by the State Gov- 
ernment 

12. In the result, we accept the undertaking of the 
State Government that 1t would take immediate 
steps to amend the Principal Act suitably so as to 
do away with the amendment introduced by Tamil 
Nadu Act 12 of 1990 relating to country liquor and 
order that untilsuch amendment, Tamil Nadu Act 
12 of 1990 shall remain suspended 

13. The appeal 1s allowed to the extent indicated 
above Consequently, the writ petition 1s also 
allowed has indicated above There shall, how- 
ever, be no order as to costs. 


BS 


Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- Abdul Hadı, J 


C R P.No 2055 of 1991 30th January, 1992 


Noor Jaban Pejitioner 
v 
Pappireddipatty Town Panchayat, represented by 
its Executive Officer, Pappireddipatty 

.. Respondent 


Civil Procedure Code (V of 1908), O 9, Rule 13 - Ex 
parte decree - Setting aside of - Delay of 721 days in 
filing petition for - Fact that counsel did not inform 
defendant ‘about hearing date on which ex parte 
decree had been passed -Delay having occurred only 
subsequent to said hearing date not sufficient ground 
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to set aside ex parte decree 

The petitioner filed a suit for injunction restrain- 
ing the respondent town panchayat from levying 
or collecting propertytax for door No 10/48-A and 
for injunction restraining the said Panchayat from 
collecting propertytax for Door No.10/48 in 
excess of Rs 77.40 per year. An ex parte decree 
was passed on 1161987. The defendant 
panchayat filed a petition for setting aside the 
decree after a delay of 721 days. A petition to 
excuse delay was also filed. The trial court allowed 
the petition and set aside the ex parte decree. In 
revision, the petitioner contended that there was 
no sufficient ground to condone the inordinate 
delay of 721 days 

Held. -The reasoning of the court below for allow- 
ing the said interlocutory application is that the 
counsel did not inform the defendant about the 
hearing date The reasoning obviously cannot be 
applied for excusing the abovesaid delay which has 
occurred only subsequent to the abovesaid hear- 
ing date when the abovesaid ex parte decree was 
passed Therefore, it 1s clear that the court below 
erred in exercise of the jurisdiction illegally or 
with material irregularity [Para 7] 
Cases referred to: 

Manindra Land and Building Corporation Lid. y. 

Bhutnath Banerjee, A.I R. 1964 S.C. 1336 Sahayam 
Engineering Works v Srivatsa Tube Corporation, 
(1989)] LW 27, UP State Road Corporation v. 

Kedhar Singh, AI R. 1991 All 317, Vinattheerthal 
Achiv. Chidambaram Chettiar, 80 L W. 477; Veer- 
anna v. Krasayamma, A I R. 1972 Mys. 238; Rane 
Gowdav Special Land Acquisition Officer, Banga- 
lore, ALR. 1988 S C 897. 

Petition under Sec 115 of Act V of 1908 praying 
the High Court to revise the Order of the court of 
the District Munsif of Harur, dated 5 4.1991 and 
madeinI A.No 4250f19891n O S.No 437 0f 1984 

V Natarajan, for Petitioner 

P Sathasivam, for Respondent ; 

The Court made the following 

ORDER - This civil revision petition 1s filed by 
the plaintiff ın OS No 437 of 1984 on the file of 
the District Munsif's Court, Harur, The said suit 1s 
for injunction restraining the respondent-Town 
Panchayat from levying or collecting property-tax 
for door No 10/48-A and for injunction restrain- 
ıng the said Panchayat from collecting property 
tax for Door No 10/48 in excess of Rs 77-40 per 
year Anexparte decree as prayed for was passed in 
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the said suit on 11 6.1987 and there was a délay of 
721 days in the defendant-panchayat filing a peti- 
tion to set aside the ex parte decree. Hence LA.No.425 
of 1989 was filed by the said Panchayat to excuse 
the said delay, The said I A was allowed by the 
court below by order dated 5 4 1991 and against 
thesaid order this civil revision petition has been 
filed by the plaintiff 

2. The learned counsel for the petitioner submits 
that there was no sufficient grounds to condone 
the inordinate delay of 721 days The ground 
alleged in the affidavit in support ofthe said I A. 1s 
as follows-- The suit was originally pending in the 
District Munsifs court, Dharmapuri and was 
subsequently transferred to the District Munsif's 
Court, Harur and the Government Pleader did 
not inform the Panchayat about the said transfer. 
Further, he told the Executive Officer of the 
Panchayat that it was enough if the latter attended 
court after the former informed latter Believing 
him, the said Executive Officer did not meet the 
said Government pleader Therefore, the said 
executive officer could not get information as to 
where and by whom the case was conducted He 
came to know of the abovesaid ex parte decreeonly 
on tbe date of the said affidavit, vis , 7 7 1989 

3. These averments are totally denied in the counter 
affidavit filed by the plaintiff by making necessary 
specific averments 

4. From the order of the court below, it 1s found, 
the abovesaid suit was filed in 1983 in the District 
Munsif's Court, Dharmapurı, but was transferred 
to Harur District Munsif's Court in 1984 uself on 
the ground of jurisdiction and'after the transfer, 
issues were framed on 23 2 1984 and after posting 
the suit in the special list on 11 6 1987, the abovesaid 
ex parte decree was passed on the said date, ın 
view of the non-appearance of the defendant 

The main reasoning of the court below for passing 
the impugned order 1s that the version of P W 1, 
(Executive Officer of the abovesaid Panchayat on 
the date of deposition) that the counsel for the 
Panchayat did not give necessary information 
regarding the hearing date, 1s believable 

5. But, I find that the plaintiff has filed E P No 90 
of 1989 for executing the decree for costs awarded 
to her in the abovesaid suit and the notice of the 
said execution petition has been received by the 
Defendant on 9.5 1989 itself. While so, the aver- 
ment ın the abovesaid supporting affidavit that 
only on 7 7 1989, the defendant came to know of 
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the ex parte decree 1s false 

6. Further, 1n the above said I A., 1t has only to be 
seen whether there 15 ground for excusing the 
delay of said 721 days ın filing the petition to set 
aside the ex parte decree So, the allegation that 
the Government Pleader did not inform the trans- 
fer of the suit, even assuming it 1S true, Js not 
relevant, because the aforesaid delay has occurred 
only subsequent to the passing of the ex parte 
decree ın the transferred court Further, though it 
ıs alleged that the said Government Pleader told 
the defendant that it was enough ifthe defendant 
attended court after he informed the defendant, 1t 
1s not alleged as to when the Government Pleader 
stated so, nor any affidavit has been filed fronrthe 
said Government Pleader statıng that he told the 
defendant so In fact, I gave an opportunity to the 
learned counsel for the petitioner for filing such 
an affidavit from the said Government Pleader 

The said Government Pleader is stated to be one 
Muniraman, as deposed by P W1 But no such 
affidavit has been filed from the said Muniraman 

That apart, P W 1 admits that there 15 nothing in 
theoffice fileto showthatthesaid Muniraman has 
written any letter stating that ıt ıs enough if the 
defendant attends court when he ınforms so The 
defendant has also not examined the said 
Muniraman However, an affidavit by one Mr 

Prabakaran, Advocate, practising at Harur has 
been filed Therein, 1t 15 stated that he appears 
for the defendant ın the abovesaid I A No 429 
of 1989 and that as per the instructions of his 
client, he has filed. the said TA and that the 
Government pleader at Harur District Munsif's 
Court has not informed the ‘matter’ to the defen- 
dantand that hence there was the abovesaid delay 
of 721 days This affidavit ın no way helps the 
defendant The ex parte decree only states that the 
abovesaid Mr Muriiraman was present at the time 
when the ex parte decree was passed though the 
defendant was not present 

7.Subsequent to the said ex parte decreealone, the 
abovesaid delay has occurred But, to excuse the 
same , there ıs no necessary averment either in the 
supporting affidavit, or in the deposition of P W 1 

As already stated, 1n this context, the fact that the 
defendant has not been informed regarding the 
transferofthesuit, has no:elevance 1n deciding the 
question whether the abovesard delay subsequent 
to the ex parte decree, could be excused Further, 
P W 1 has also admitted thus ° 
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enpáeepeny sega Maris Gfisi 
QamrenGeumb” 

So, there 1s clearly sheer indifference on the part 
of the defendant ın not having filed the petition to 
set aside the ex parte degree 1n time. Therefore, 
despite the absence of any relevant averment for 
excusing the abovesaid delay which has occurred 
subsequent to the ex parte decree, either in the 
supporting affidavitor in the deposition of P W.1, 
the court below has allowed the abovesaid I.A. As 
already stated, the reasoning of the court below 
for allowing the said I A., that the counsel did not 
inform the defendant about the hearing date This 
reasoning obviously cannot be applied for excus- 
ing the abovesaid delay, which has occurrea-oniy 
subsequent to the abovesaid hearing date when the 
abovesaid ex parte degree was passed Therefore, it 
ıs clear that the court below has acted in exercise 
ofits jurisdiction illegally or with material 1rregu- 
larıty E : 

8. In the viewso taken, there 1s absolutely no scope 

for application of the deasions cited by the learned 

counsel for the respondent viz, Manindra Land 
and Building Corporation Lid. v. Bhutnath Baner- 
jee, ALR. 1964 SC 1336, Sagayam Engineering 

Works v Srıvatsa Tube Corporation, (1989)1 L W. 

27 and U.P State Road Corporation v Kedhar 

Singh, A I R. 1991 All. 317 For the same reason, 

there 1s also no necessity for me to refer to the 

decisions cited by the learned counsel for the 
petitioner viz , Vinauheerthal Achı v Chidamba- 

ram Chettiar, 80 LW. 477. SVeeranna v 

Krasayamma, AI R. 1972 Mys 238 and Rame Gowda 

v Special Land Acquisition. Officer, Bangalore, 

AIR 1988 SC 897 

9. No doubt, I must also state that the ex parte 

decree that has been passed seems to be a blanket 

one without any qualification In respect of Door 

No 10/48 A it appears that the respondent-Town 

Panchayat could never levy or collect any proper- 

tytax at all Such an injunction cannot be granted 

atall Further, even with reference to Door No 10/ 

48, it appears from the decree that no propertytax 

could be'collected forever by the respondent- 

Panchayat in excess of the abovesaid sum of Rs 77 40 

per year Such an injunction also cannot be granted 

When I pointed out this, the learned counsel for 

the petitioner fairly admitted that the said injunc- 

tionshould be read only as restraining the respon- 
dent-Town Pahchayat from levying or collecting 
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taxin respectofeither ofthedoor Numbers except 
1n accordance with law 

10. In the result, the civil revision petition is 
allowed, the order of the court below 1s set aside 
and I ANo 425 of 1989 shall stand dismissed 
However, there will be no order as to costs 

11. I may also add that it ıs ‘highly regrettable 
that a public body like the respondent-Town 
Panchayat should have conducted itself so ındıf- 
ferently in defending the case against it I also wish 
to point out that even 1n granting ex parte decree , 
the courts below should bestow necessary atten- 
tion, so that patently unsustainable injunction 
decrees are not granted 


Peution allowed 


BS. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 

[Special Original Jurisdiction] ' 
Present:- Raju, J 


W P No 96 of 1984 25th November, 1991 
E.Pazhani Nattar Petitioner 
v 

S.Ezhumalai and others Respondents 


Tamıl Nadu Debt Relef Act (XIII of 1980), 
Sec.6(1)(a) - Relef under - Mortgage debt - Burden 
of proving that debtor was in possession of 
properties worth more than Rs 25,000 - Debtoi 
alleging that he had sold away a portion of the 
property - No evidence let in - Revenue authorities 
relyng on such statement only and holding that 
debtor was entitled to relief under Act - Order - 
Sustainability - High Court, uf can interfere with 
order under Art 226 of the Constitution - Constitu- 
tion of India (1950), Ait 226 

The first respondent borrowed Rs.6,000 from the 
petitioner under a registered mortgage deed bond 
139 1973 undertaking to repay the same with 
interest at 12% per annum The total extent of 
lands mortgaged was about 4.61 acres with well 
and electrical pumpset with installations. The debt 
was not discharged but the first respondent moved 
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the Special Tahsildar, Debt Relief, Tindivanam, 
underSec.6(1) ofthe Tamil Nadu Debt Relief Act, 
1980, for certificate of release and redemption on 
the ground that he was entitled to the benefits of 
that Act. He claimed that he received an annual 
income of Rs.3,500 only, that he had sold about 
two acres of land and that the remaining land was 
worth about Rs 17,000 only. The Special Tahsil- 
dar held that the petitioner failed to substantiate 
his claim that the mortgaged properties were worth 
Rs.50,000 allowed the release and discharge as 
prayed for. The Sub-Collector/Revenue Divisional 
Officer also dismissed the appeal filed by the 
petitiorler placing reliance on the certificate of 
income issued by the Tahsildar. The petitioner 
filed a writ petition. 

Held:- May be, in a case where there is no proof of 
possession of any properties, the burden will be 
heavy on the part of the creditor to substantiate 
that the debtor was in possession of the properties 
worth more than Rs.25,000. But in this case, the 
debt itself is a mortgage debt and the description 
and other details of the properties are available 
very much in the copy of the mortgage deed itself. 
If, that be the position, de hors the attempt, 1f any 
made by the creditor, the authorities themselves 
have duties and obligation to assess properly the 
value of the properties with the knowledge and 
resources that they have as authorities of the 
Revenue Department at the taluk level The debtor 
also is not totally exonerated of his liability to 
place particulars about the value of the properties 
which he admittedly mortgaged. The attempt has 
been made by the first respondent also even to 
produce evidence regarding the alleged sale of a 
portion of the property. All these aspects would 
go to show that the consideration by the statutory 
authorities viz., respondents 2 and 3 vested with 
quasi-judicial powers have been more in a slip- 
shod and perfunctory manner and final orders 
were passed in such cursory manner, without due 
or judicial and judicious application of minds and 
consequently such orders cannot have the 
approval of this Court even while exercising juris- 
diction under Art.226 of the Constitution of India. 
Perversity of approach and non-application of 
mind are writ large on the impugned orders. 
Consequently, the impugned orders are hereby 
quashed. [Para 4] 
Petition under Art.226 of the Constitution of India, 
praying that 1n the circumstances stated therein, 
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and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari 
calling for the records of the 2nd respondent in 
R.C.A.No.1/26205/1982 dated 23 9 1983 and of 
the 3rd respondent in 
715/1980 dated 20.10 1982 and quash the said 
proceeding dated 23.91983 and 25101982 
respectively. 
P.R.Selvaray, for Petitioner. 
M.N.Muthukumaran for N.M.Padmanabhan for 
Respondent No 1. 
S.T.S.Murthy, Government Advocate, for Respon- 
dent Nos.2 and 3 
The Court made the following 
ORDER:- The above writ petition has been filed 
for the issue of a writ of certiorari to call for the 
records and quash the proceedings of the second 
respondent in RC A.No.1/26205/1982, dated 
2391983 and of the third respondent in 
Pa Mu.Ka Ni. Ma No 715 of 1980, dated 20 10 1982 
2. The petitioner, in the affidavit filed in support 
ofthewrit petition, states that the first respondent 
borrowed a sum of Rs.6,000 from the petitioner 
under a registered mortgage deed dated 13 9 1973 
undertaking to repay the same with interest at 
12% per annum The copy of the mortgage deed 
produced in the typed set discloses that the total 
extent of Jands mortgaged was about 4 61 acres 
with well and electrical pump set with installa- 
tions and that even as on the date of the 
mortgage, the property was said to be of the value 
of Rs.20,000. The first respondent did not dis- 
charge the mortgage, but moved the third respon- 
dent by means ofan application under Sec 6(1)(a) 
of the Tamil Nadu Debt Relief Act, 1980 for 
certificate of release and redemption on the ground 
that he was entitléd to the benefits of the said Act 
It was his claim that he receives only an annual 
income of Rs 3,500 and he has sold about two 
acres of land and that the remaining land would be 
worth Rs.17,000 only and further he was living in 
arented house. On that basis, the first respondent 
claimed relief The third respondent, on the view 
that though time was granted to enable the pcti- 
tioner to produce materials to substantiate his 
claim that the mortgaged properties were Of the 
value of Rs 50,000 and add has not produced 
such materials, sustained the claim of the first 
respondent and allowed release and discharge, 
Aggrieved, the petitioner has filed an appeal 
before the second respondent, The second 
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respondent also merely placed reliance upon the 
certificate of the Tahsildar regarding the income 
ofthe first respondentand held that the petitioner 
has not proved that the first respondent was 1n 
possession of properties worth more than Rs 25,000 

Aggrieved, the above writ petition has been filed. 
3. Mr P R.Selvaraj, learned counsel appearing for 
the petitioner, contended that the orders of the 
authorities below are vitiated since there was no 
proper or judicious or objective consideration of 
the issues involved and that neither the value of 
the property was properly determined nor there 
was any proper application of mind altogether 

The learned counsel for the first respondent 
Mr Muthukumaran vehemently contended that 
having regard to the fact that the orders of the 
authorities below were concurrent, this court may 
not be pleased to interfere with those orders ın 
exercise of the Jurisdiction under Art.226 of the 
Constitution of India which according to the learned 
counsel is discretionary. 

4. I have carefully considered the submissions of 
the learned counsel appearing on either side In 
my view, respondents 2and 3 have miserably failed 
to be alive to the duties and responsibilities cast 
upon those authorities under the statute Respon- 
dents 2 and 3 ought to have seen that the orders 
passed by them have the effect of depriving sub- 
stantial rights of parties involving civil conse- 
quences on the claims of the creditors for neces- 
sary of money due and, therefore, the functions 
and duties are expected to be discharged with a 
high degree of responsibility. So far as the case on 
hand is concerned, the debt in respect of which the 
discharge and release was claimed was a mortgage 
and the deed itself contained the description of 
the property, the extent and the rough valuation as 
on the date of the mortgage. It is common know- 


ledge that the value of the properties were ever on : 


the increase, though the parties are obliged to 
substantiate the extent of such increase in any 
individual case From the order of the third c 
respondent, ıt 1s seen that the first respondent 
claims to have sold about 2 acres of land and that 
the remaining land even according to him would, 
be of the value of Rs 17,000 There is no contro- 
versy over the fact that no copy of the sale deed to 
support the claim of the alleged sale of two acres 
of land has been produced before the authorities 

In the light of such a position, and each having 
regard to the valuation admitted of the remaining 
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lands, the third respondent failed to properly advert 
to the question of valuation and discharge his 
duties judiciously and properly by due application 
of mind by objective standards. That apart, the 
third respondent does not appear to have taken 
into account the value of the well as well as of the 
value of electrical installations. All these are matters 
which ought to have been taken ınto account by 


- respondents 2 and 3, in determining the value of 


the assetsof the first respondent before according 
therelief to a debtor. Maybe, in a case where there 
is no proof of possession of any properties, the 
burden will be heavy on the part of thecreditor to 
substàntiate that the debtor was in possession of 
the ptoperties worth more than Rs.25,000. But, in 
this case, as pointed out earlier, the debt itself is a 
mortgage debt and the description and other 
details of the properties are available very much 
in the copy of the mortgage deed itself. If that be 
the position, de hors the attempt, if any made by 
the Creditor, the authorities themselves have duties 
and'oblıgation to assess properly the value of the. 
properties with the knowledge and resources that 
they have as authorities of the Revenue Depart- 
mént at the taluk level. The debtor also is not 
totally exonerated of his liability to place particu- 
lars about the value of the properties which he 
admittedly mortgaged. Noattempt has been made 
by the first respondent also even to produce evi- 
dence regarding the alleged sale ofa portion of the 
property. All these aspects would go to show that 
the consideration by the statutory authorities viz., 
respondents 2 and 3 vested with quasi-judicial 
powers have been morein a slipshod and pérfunc- 
tory manner and final orders were passed in such 
cursory manner, without due or judicial and judi- 
cious application of mind and consequently such 
orders cannot have the approvalof this court even 
while exercising Jurisdiction under Art.226 of thé 
Constitution of India. Perversity of a preach and 
non-application of mind are writ large on the 
impugned orders. Consequently, the impugned 
orders are hereby quashed. The third respondent 
ıs directed to restore the application filed by the 
first respondent to its file and dispose of the same 
afresh 1n accordance with law, after giving due 
opportunity to the parties concerned. The writ 
petition shall stand allowed to the extent indi- 
cated above. No costs. 

Bs 


Petition allowed. 


A 
IN THE HIGHCOURTOFJUDICATURE AT . 
MADRAS. 


Present:- Swamidurai, J. 


A.A.O.No.532 of 1989 24th September, 1991. 
Sumitra Bai Appellant 
v. 

V.G.Shyamsundar Sah ... Respondent. 


(A) Hindu Marriage Act (XXV of 1955), Sec 28 - 
Civil Procedure Code (V of 1908) O.41, Rule 19 - 
Ex parte decree passed under Sec.28 of Hindu 
Marriage Act - Application for restoration of appeal , 
- Maintainable. 

(B) Cwil Procedure Code (V of 1908), O 9, Rule 13 
- ‘Sufficient cause’ Previous conduct of parties 
nor relevant - Ex parte decree has to be set 
aside if sufficient cause for non-appearance 1s 
Shown. 

The respondent filed O.P.No.53 of 1986 for nullity 
of marriage under Sec.12 of the Hindu Marriage 
Act. That petition was allowed by the trial court 
The wife filed an appeal in C M.A.No 22 of 1958 
before the’ District Judge under Sec.28 of the 
Hindu Marriage Act. On 301.1989, the said 
appeal was dismissed for default. Then on the 
same date, the wife filed I.A.No.56 of 1989 under 
O.41, Rule 19, C.P.C. for restoring the appeal 
after setting aside the ex parte decree made in 
C.M.A.No.22 of 1988. That application was 
resisted by the respondent on ground that the 
application under O.41, Rule 19, C.P.C was not 
maintainable and that there was no just and suffi- 
cient cause to set aside the ex parte decree The 
District Judge held that the application was not 
maintainable and there was nosufficient cause for 
tlie wife's absence having regard to the previous 
conduct of the parties 

Held:- The Legislature has not contemplated the 
case of an ex parte decreeas in the present appeal 
No provision has been made for restoring the 
appealwhich has been dismissed for default in the 
Hindu Marriage Act. In the absence of any provi- 
sion under Sec.28 of the Hindu Marriage Act 
Sec 210f the Hindu Marriage Act alone has to be 
followed wherein the procedure contemplated under 
the C.P.C. has to be taken as guidance for dispos- 
ing of an appeal. Even Sec.21 of the Hindu Mar- 
nage Act does not prohibit the provisions of C P C. 
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to be followed while disposing ofan appeal What 
Sec 21 of the Hindu Marriage Act says 1s subject to 
the other provision contained in this Act and to 
such rules as the High Court may make in this 
behalf all proceedings under this Act shall] be 
regulated, as far as may be by the Code of Civil 
Procedure, 1908. There 1s no prohibition for 
invoking the provisions ofthe CP C while 
disposing of an appeal especially when there is no 
specific provision 1n the Hindu Marriage Act for 
setting aside the ex parte decree or order In such 
contingency, the provisions of the CP C alone 
has to be followed as per Sec21 of the Hindu 
Marriage Act. The application has been filed by 
the wife under O 41, Rule 19, C P C. for setting ' 
aside the ex parte decree made in the appeal before 
the lower appellate court and this application 1s 
maintainable [Paras 5 and 6] 

O 9,Rule 13, C.P C contemplates that ifa party 1s 
prevented by any sufficient cause from appearing 
when the suit was called on for hearing, the court 
shall make an order setung aside the decree as 
against him upon such terms as to costs That 
section does not contemplate the conduct of the 
party or of the advocate previously appeared for 
him when the party were called upon to answer as 
to how he was prevented from appearing before 
the lower court by giving sufficient cause If the 
appellant has satısfıed that he was prevented from 
appearing before the court by giving sufficient 
cause, the court has to restore the application 
upon such terms and costs only and nothing else 
In this case, when the appeal was dismissed for 
default, on thesame date, an application was filed 
to set aside the ex paite decree 1mmediately with 
the affidavit of the advocate appearing for the 
appellant ın the lower appellate court Learned 
District Judge has referred to the previous con- 
duct of the parties and ultimately held that there 1s 
no sufficient cause for his absence on the parlıcu- 
lardate Especially in an appeal, there 1s no neces- 
sity for the appellant to be presented the appcal 
will be argued only by an advocate Under such 
circumstances, Jearned District Judge need not 
have put it as a bar for rejecting the application, as 
if the appellant’s presence was necessary on the 
same date when he dismissed the appeal for 
default Learned counsel for the appellant has 
shown sufficient cause for the absence of the 
appellant on the date when the appeal was dis- 
missed for default . [Para 7] 
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Cases referred to: 
Anjan Kumar v. Mınakshı, A LR. 1985 Gau. 44; 
Om Prakash v Union of India, A.I.R. 1963 All. 242. 
Appeal against the Order of the District Court, 
Chengalpattu, dated 2041989 and made in 
I A.No.56 of 1989 1n C.M A.No.22 of 1988. 
O.V Baluswamı, for Appellant. 
S.D N Vimalanathan, for Respondent. 
The Court made the following 
ORDER This appeal is filed by Sumitra Bai, wife 
of the respondent herein aggrieved with the order 
` made by the learned District Judge, Chingleput in 
LA No.560f 1989 refusing to set aside the ex parte 
decree made ın C.M A.No.22 of 1988 on his file 
2. The respondent filed O.P.No.53 of 1986 for 
nullity of marriage under Sec.12 of the Hindu 
Marriage Act. That petition was allowed by the 
learned Subordinate Judge, Kancheepuram The 
wife filed an appeal in C.M A.No.22 of 1988 
before the learned District Judge Chengalpattu 
under Sec 28 of the Hindu Marriage Act. On 
3011989 the said appeal was dismissed for 
, default Then on the same date the wife filed 
I A No 560f 1989 under O.41, Rule 19, C.P.C. for 
restoring the appeal after setting aside the exparte 
decree made 1n C M A No.22 of 1988. In support 
of that application, itis represented by the learned 
counsel for the appellant that Mr.Nagu Sah, an 
advocate practising at Madras who appeared for 
the appellant in the lower appellate court and the 
appellant before the lower appellate court filed 
separate affidavits stating the reasons for their 
absence This application was resisted by the 
respondent on the ground that the application 
under O 41, Rule 19, C.P C is not maintainable 
and that there are no just and sufficient reasons for 
setting aside the ex parte decree also. Learned 
District Judge, framed two points, namely, (1) 
whether there is just and sufficient cause for the 
absence of the wife before him and (2) whether the 
application under O.41 Rule 19, C.P.C. is main- 
tainable On both the points, learned District 
Judge answered against the wife and dismissed 
the [A Aggrieved with this order, the present 
appeal is filed by the wife under O 43, Rule 1 (t), 
CPC 
3. Learned counsel for the respondent Mr 
S D N.Vimalanathan contended that as per Sec.28 
of the Hindu Marriage Act, an ex parte decree 
passed 1n C M.A.No.22 of 1988 is a decree that an 
appealalone should have been filed as against that 
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decree and that the application under 0.41, Rule 

19, C P.C. for restoring the appeal, is not main- 

tainable. Sec.28 of the Hindu Marriage Act reads 

as follows: 

"28. Appeal from decrees and orders: (1) All 
decrees made by the court in any proceeding 
under this Act, shall, subject to the provisions 
of sub-sec.(3), be appealable as decrees of the 
court made in the exercise of its original civil 
jurisdiction, and every such appeal shall lie to 
the court to which appeals ordinarily lie from 
the decisions of the court given in the exercise 
of its original civil jurisdiction. 
(2) Orders made by the court in any proceeding 
under this Act under Sec.25 or Sec.26 shall, 
subject to the provisions of sub-sec.(3), be 

. appealable if they are not interim orders and 
every such appeal shall lie to the court to which 
appeals ordinarily lie from the decisions of the 
court given in exercise of its originalcivil juris- 
diction. i 
(3) Thereshall be no appeal under this section 
on the subject of costs only. 
(4) Every appeal under this section shall be 
preferred within a period of thirty days from 
the date of the decree or order,” 

In support of the contention, learned counsel for 

the respondent relied upon a judgment in Anjan 

Kumar v. Minakshi, A.I.R. 1985 Gau. 44. There, 

learned single Judge of Gauhati High Court held 

that even ex parte decree in proceedings under 

Hindu Marriage Act, is appealable and that an 

application under O.9, Rule 13, C.P.C for setting 

aside the ex parte decree made in the appeal, is not 
maintainable. He also relied upon one other deci- 

sion in Om Prakash v. Union of India, A.I.R. 1963 

AIL 242. This is a'case under Arbitration Act and 

thefactsofthatcasedo notapplyto the facts ofthe 

present case and therefore I am not following the 
same. 

4. Sec.21 of Hindu Marriage Act reads as follows: 
“21. Application of Act 5 of 1908: Subjectto the 
other provisions contained in this Act and to 
such rules as the High Court may make in this 
behalf all proceedings under this Act shall be 
regulated, as far as may be, by the Code of Civil 
Procedure, 1908." 

The rules framed by this Court to regulate pro- 

ceedings under the Hindu Marriage Act, 1955 

(Central Act 25 of 1955) do not show anything 

about the procedure to be followed in the filing- * 
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and disposal of the appeals arising under Sec 28 of 
the Hindu Marriage Act. Sec.28 of the Hindu 
Marriage Act is silent with regard to ex parte 
decrees. The section reads as 1f all the decrees 
made by the court in any proceeding under this 
Actshall, subject to the provisions of sub-sec (3), 
be appealable as decrees of the court made 1n 
exercise of its original civil Jurisdiction, and every 
such appeal shall lie to the court to which appeals 
ordinarilylie from the decisions ofthe court given 
in the exercise of its original civil jurisdiction 

5. The Legislature has not contemplated the case 
of an ex parte decree as m the present appeal No 
provision has been made for restoring the appeal 
which has been dismissed for default in the Hindu 
Marriage Act. In the absence of any provision 
underSec.280f the Hindu Marriage Act, Sec 21 of 
the Hindu Marriage Act alone has to be followed 
wherein the procedure contemplated under the 
C.P.C. has to be taken as guidance for disposing of 
anappeal. Even Sec.21 ofthe Hindu Marriage Act 
does not prohibit the provisions of C P C to be 
followed while disposing of an appeal What Sec21 
of the Hindu Marriage Act says 1s subject to the 
other provisions contained ın this Act and to such 
rulesas the High Court may make n this behalf all 
proceedings under this Act shall be regulated, as 
far as may be by the CP C 1908 there is no 
prohibition for invoking the provisions of the 
C.P.C. while disposing of an appeal especially 
when there is no specific provision in the Hindu 
Marriage Act for setting aside the ex parte decree 
or order. In such contingency, the provisions of 
the C.P.C. alone has to be followed as per Sec.21 
of the Hindu Marriage Act 

6. The application has been filed by the wife under 
0.41, Rule 19, C.P.C. for setting aside the ex parte 
decree made in the appeal before the lower 
appellate court and according to me, this applica- 
tion is-maintainable. When the learned District 
Judge has dismissed the petition filed under O.41, 
Rule 19, C.P.C. the procedure open to the party 
aggrieved has to file an appeal under O.43, Rule 1 
(t), C.P.C. This has been done ın this case I do 
not find any merit in the argument of the 
learned counsel for the appellant that the applica- 
tion filed under 0.41, Rule 19, C.P.C 1s not main- 
tainable before the lower appellant court Conse- 
quently, the Civil Miscellaneous Appeal before 
this Court under O.43, Rule 1(t), CP C is also 
maintainable. 
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7. With regard to the merits of the case, learned 
District Judge dismissed the application consider- 
ing the previous conduct of the parties. The previ- 
ous conduct of parties or that ofthe advocate need 
not be looked into at all while disposing of an 
application filed under O 9 Rule 13, CP C. O 9, 
Rule 13, C P C reads as follows 
*13 Setting aside decree ex parte against defen- 
dant: In any case ın which a decree 15 passed ex 
parte against a defendant, he may apply to the 
court by which the decree was passed for an 
order to set 1t aside and if he satisfies the court 
that the summons was not duly served, or that 
he was prevented by any sufficient cause from 
appearing when the suit was called on for 
hearing, the court shall make an order setting 
aside the decree as against him upon such 
terms as to costs, payment into court or other- 
wise as 1t thinks fit, and shall appoint a day for 
proceeding with the suit o” 
O 9, Rule 13, C P C contemplates that ifa party 1s 
prevented by any sufficient cause from appearing 
when the suit was called on for hearing, the court 
shall make an order setting aside the decree as 
against him upon such terms as to costs That 
section does not contemplate the conduct of the 
party or of the advocate previously appeared for 
him when the party were called upon to answer as 
to how he was prevented from appearing before 
the lower court by giving sufficient cause If the 
appellant has satisfied that he was prevented from 
appearing before the court by giving sufficient 
cause, the court has to restore the application 
upon such terms and costs only and nothing else 
In this case, when the appeal was dismissed for 
default, on thesame date, an application was filed 
to set aside the ex parte decree immediately with 
the affidavit of the advocate appearing for the 
appellant 1n the lower appellate court Learned 
District Judge has referred to the previous con- 
ductofthe parties and ultimately held that there 1s 
no sufficient cause for his absence on the particu- 
lardate Especially 1n an appeal, there is no neces- 
sity for the appellant to be present and the appeal 
will be argued only by an advocate Under such 
circumstances, learned District Judge need not 
have put ıt as a bar for rejecung the applıcatıon, 
as if the appellant's presence was necessary on 
the same date when he dismissed the appeal for 
default Learned counsel for the appellant has 
shown sufficient cause for the absence of the 
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appellant on the date when the appcal was dıs- 
missed for default. I am satisfied with the reasons 
given by the appellant for his absence on the date 
when the appeal was posted for hearing and I 
hold that there 1s just and sufficient cause for hls 
absence and that the appeal deserves to be 
restored to file. 

8. I A.No 56 of 1989 on the file of the learned 
District Judge, Chengalpattu is therefore allowed 
Consequently, this appeal 1s allowed after setting 
aside the order of the lower appellate court. Learned 
District Judge ıs directed to take up C M A.No.22 
of 1988 on his file and dispose of 1t on merits 


according to law and pronounce the judgment, 


before the end of December, 1991 and report the 
result ofthe sameto this Courtwithout fail In the 
circumstances, there 1s no order as to costs 


BS Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present:- Govindasamy, J 


W P No 9635 of 1983 7th October, 1991 

V.R.Palanisamy Petitioner 
v. ' 

The Private Colleges Appellate Tribunal, Madras 
and others Respondents 


Tamıl Nadu Prıvate Colleges (Regulation) Act (XIX 
of 1976), Secs.14 and 55 and Rule 11(2)(1) of the 
Rules framed under the Act - Employee of pnvate 
Colleges submitting. resignation voluntarily - 
Authorities, if can act without conforming to the 
statutory provisions - Secretary of College uf can 
accept resignation and relieve employee from his 
duties 

Once when the employee is governed by the serv- 
ice conditions as per the statutory provisions, 
either the employee or the College cannot escape 
by saying that they are entitled to overlook the 
provisions of the statute for the reason that the 
employee had submitted his resignation letter 
voluntarily Even assuming that the employee has 
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submitted the letter of resignation voluntarily, 
that has to be in conformity with the statutory 
provisions. If that does not conform to the statu- 
tory provisions, that cannot be treated as valid in 
lawand has to be ignored. In theinstant case, even 
assuming that the petitioner had.not withdrawn 
the letter of resignation, ıt w s'addressed only to 
the Secretary of the College « 1d not to the college 
committee, which 1s the co’ ipetént authority to 
initiate action on the lette: of resignation. Since 
the petitioner had not submitted his letter to the 
college committee, such letter cannot be valid in 
law and that has to be ignored. It is also to be 
considered that ın the instant case, the College 
itself has not taken any decision and that the 
college committee has not relieved the petitioner 
of his duties and consequently, the authority who 
ıs competent to relieve the petitioner of his duties, 
has not relieved the »etitioner and therefore, it 
cannot be considered «nat there is a valid termina- 
tion of service of the petitioner. In view of the 
aforesaid infirmity, the ımpugned order by which 
the petitioner was relieved from duties is not 
sustainable. he decision of the tribunal that in 
caseofvoluntary resignatior , the authorities need 
not conform to thestatutory provisions cannot be 
sustained ın the case of the decision of the Divi- 
sion Bench in R.Jesudasan v KSelvarajan, (1989)1 
LLJ470 — } [Para 6] 
Cases referred to: 

Jagadeesan v Ayya Nadar Janaki Ammal College, 
(1981)) MLJ 415, Selvaraj v R Jesudasan, 96 
LW. 349, RJesudasan v KSelvarajan, (1989)1 
LLJ 470 . 
Petition under Art.226 of the Constitution of 
India, praying that 1n the circumstances stated 
therein, and in the affidavit filed therewith, the 
High Court will be pleased to issue a writ of 
certioran calling for the records on the file of the 
first respondent relating to T A C.No.E/1982 and 
quash ıts order dated 29 7 1983 

K.Chandru, for Petitioner 

Ibrahim Kalıfullah, for Respondent No.2. 
P.Sengottuvel, Government Advocate, for Respon- 
dent No 3 

The Court made the following 

ORDER The petitioner jomed the services of 
C B M. College, Kovaiputhur, Coimbatore, ever 
since its inception While so, due to certain 
unpleasant developments in the College, the 
petitioner initially submitted a letter -of 
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resignation on 31 8.1979 to the Secretary of the 
College. It is alleged that on persuasion of thestaff 
members of the College, the petitioner withdrew 
the said letter of resignation on the very same day 
in the evening. It 1s further alleged that the peti- 
tioner had handed over the said letter of with- 
drawal personally to the Secretary of the College 

- In view of the withdrawal of the letter of resigna- 
tion, the petitioner continued 1n service of the 
College-2nd respondent However, the Secretary 
of the 2nd respondent-College by letter dated 


23.3.1981 informed the petitioner that since the ` 


College.could not get suitable personnel to look 
after the affairs, the petitioner was not relieved 
then and that since the College has made alterna- 
tive arrangements, the College was relieving the 
petitioner of his duties with effect from the after- 
noon of 31 3 1981 and consequently directed the 
petitioner to hand over charge to the Principal 
The very next day, ‘the petitioner submitted a 
representation to the Secretary of the 2nd respon- 
dent-College stating that the petitioner had 
already withdrawn the letter of resignation on the 
date on which the: petitioner had submitted the 
letter of resignation and that if the Management 
had not received the letter of such withdrawal, 


"nothing prevented the Management from reliev- 


ingthe petitioner then and there itself It was also 
represented that after a lapse of 1 1/2 years the 
Secretary of the 2nd respondent-College issued a 
notice of relief based on the resignation letter 
dated 31.8 1979 and consequently requested that 
orders issued by the Secretary directing the 
petitioner to hand over charge might be cancelled 
and that the petitioner should be permitted to 
continue in service Thereafter, the petitioner made 
representations to the Director of Collegiate 
Education. Having received no relief from the 
aforesaid representations to the Secretary as well 
as to the Director of Collegiate Education, the 
petitioner preferred an appeal before the Govern- 
ment, the third respondent herein and the 3rd 
respondent by G O.Ms.No 1278, Department of 
Education, Science and Technology, dated 
18.6.1982, considered all aspects of the matter and 
set aside the order of the Secretary dated 23 3 1981 
relieving the petitioner from service and also 
directed that the petitioner should be reinstated 
in service with immediate effect. However, while 
passing the said order, the Government observed 
as follows. — ' 
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“The Government have examined the appeal 
1n detail 1n consultation with the Director of 
Collegiate Education. It 1s seen that the man- 
agement did not take any action either to ac- 
cept or reject the resignation letter of Thiru 
V R.Palaniswami If the real intention of the 
management was to continue him ın service 
indefinitely till theysecure a suitable hand they 
should have informed the appellant in writing 
that his resignation would be accepted only 
when suitable person was available There 1s 
no (sic ) written order produced by the man- 
agement ın having done so There is also no 
evidence ın support of their contention that 
theresignation of Thiru V.R.Palanıswamı was 
postponed with his consent. 
Thıru Palanisamy tendered his resignation on 
31 8.1979 and is reported to have withdrawn 
the same on the same day. The management 
has issued orders on 23 3 1981 relieving from 
servicebased on theaboveresignation letter If 
the individual withdraws his resignation should 
not be relieved from service (sic ) In as much 
as (sic ) itis stated that without considering his 
withdrawal letter of resignation the manage- 
ment has passed orders relieving him from 
service or interprets (sic ) to his disadvantage, 
an appeal could he under Sec 20 of the Tamil 
Nadu Private Colleges Act, 1976 In view of 
this, the management should have followed 
the procedure followed ın the Tamil Nadu 
Private Colleges (Regulation) Act, 1976 and 
Rules Since the management has not doneso, 
before inflicting the punishment of the ındı- 
vidual its order ıs not maintainable ın law The 
Government therefore direct that the orders 
of C B M. College, Coimbatore relieving Thiru 
V R Palanisamy, Head clerk be set aside and 
he should be reinstated ın service with 1mme- 
diate effect ” 
Aggrieved by the said order of the Government, 
the 2nd respondent herein preferred an appeal 
before the Private Colleges Appellate Tribunal, 
Madras, and the said tribunal by its order dated 
29 7 1983 1n T.A.C No 6 of 1982, considered the 
matter and ultimately came to the conclusion that 
the order of the Government could not be sus- 
tained on the grounds on which the Government 
allowed the appeal and consequently, set aside the 
order of the Government and allowed the appeal 
The tribunal has said, 


600 


“So far as the question of withdrawal of the res- 
ignation submitted by the 2nd respondent, it 1s 
to be said that the Government has not acted 
on any established fact of the withdrawal. It is 
stated in its order that the 2nd respondent 1s 
reported to have withdrawn the resignation on 
the same day ze, on 318.1979 It ıs to be 
observed that there is not an iota ofevidence to 
show that the 2nd respondent has withdrawn 
his resignation submitted by him on31 8 1979 

Simply becausé the management of the Col- 
lege has not accepted the resignation till after 
1 1/2 years will not by itself go to establish that, 
the 2nd respondent has withdrawn the resigna- 
tion The 2nd respondent, if at ail has with- 
drawn the resignation, he should have sent the 
withdrawal letter separately, or got back the 
letter ofresignation and madean endorsement 
on that with regard to his withdrawal He has 
not done any of these acts. Even if the with- 
drawal was only oral, he could have taken steps 
for getting back the letter ofresignation There 
1s no evidence to show that he has taken even 
this step of getting back the resignation letter 
that he has submitted The allegation 1s that 
the college authorities have not accepted his 
resignation during the period of about 1 1/2 
years It 1s all the more necessary, there (sic ) 
that the second respondent should have issued 
a notice to the College requesting them to give 
him back the resignation letter that he has 
submitted, 1f ın fact he has withdrawn his resig- 
nation In the absence of any one of these acts 
on the part of the second respondent and in the 
absence of any evidence showing that his letter 
of resignation had been withdrawn, lam of the 
view that the second respondent has not with- 
drawn his resignation. In our case, the sec- 
ond respondent has submitted his resignation 
letter on 31 8 1979. From the wordings of that 
letter, 1t 1s apparent that he was resigning the 
post of Head Clerk, not because of any force 
given by the college, but on the other hand he 
was resigning due to his own violation (sic, ). 

He has not whispered that he was dissatisfied 
with the conditions of service or with the 
attitude of the management of the college 
towards him. But on the other hand, he has 
thanked the governing body of the college for 
their co-operation and help given to him for 
the past fiveyears This expression of gratitude 
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and thanks by the 2nd respondent to the 
college authorities in his resignation letter will 
not by any stretch of 1magination go to show 
that the resignation has been involuntary or 
forced by the college The resignation submit- 
ted by the second respondent is only voluntary, 
pure and simple In Jagadeesan v. Ayya Nadar 
JanakiAmmal College, (1981)1 M.L.J. 415, the 
High Court of Madras has observed that, the 
order passed against the appellant does not ex 
facie disclose any stigma or penal consequences 
against the appellant It is merely a termina- 
tion order simpliciter The order is not based 
on any misconduct of stigmatic conduct on the 


_ part of the appellant Therefore, he could not 


come within the meaning of “otherwise termi- 
nated” The words “otherwise terminated” 
should be read with preceding words “dis- 
missed, removed, or reduced in rank”. Above 
all, His Lordship Justice Mohan in Selvaraj v. 

R Jesudasan, 96 L W. 349, has stated that “ina 
case of voluntary resignation it is not the 
management which puts an end to the services. 
The concerned teacher states that he does not 
want to serve only longer. The management 
says, 1f that be so, they have no objection. 
Strictly speaking, 1t ıs not a case of an offer or 
acceptance as 1s stated ın common parlance. 
This will be equally so inspite of the fact that 
the resignation comes into effect only on 
acceptance It cannot be contended thatit is by 
the acceptance the resignation becomes com- 
plete and therefore, itis the management that 
putsan end to theservices. This will bestretch- 
ıng the 1dea unduly As observed above, the 
employee, by his act, desires that he be relieved 
to which the management has no objection. In 
other words, that termination is broughtabout 
by the employee's own volition". Under these 
circumstances, it cannot be said by anystretch 
of 1magination that the management of the 
appellant's College has terminated the serv- 
1ces of the 2nd respondent by way of any pun- 
ıshment It ıs only as a result of the voluntary 
resignation submutted by the 2nd respondent 
that he has been relieved of the post of Head 
Clerk Therefore, 1t 15 not necessary that the 
College authorities should have followed the 
procedure prescribed under the Act. It is only 
in a case of dismissal, removal or reduction in 
the rank or otherwise terminating the service 
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of the employee that the College authorities 
should follow the procedure prescribed under 
the Act. Tam therefore ofthe opinion that the 
order of the Government could not be sus- 
tained on the second ground also ” 
Under these circumstances, the petitioner. has 
filed the above writ petition for the issue of a writ 
of certıorarı to quash the aforesaid order of the 
Private Colleges Appellate Tribunal Madras, in 
T.A.C No 6 of 1982, dated 29th July, 1983 
2. Mr Chandru, learned counsel appearing for the 
writ petitioner contended that it 15 not disputed 
that the petitioner had submitted a letter of resig- 
nation on 31 8 1979, but had contended that on 
the very same day in pursuance of the persuasion 
of the staff members of the college, the petitioner 
had withdrawn the said resignation by giving a 
letter to the Secretary The learned counsel fur- 
ther contended that ifreally the petitioner had not 
withdrawn the resignation letter, nothing pre- 
vented the college from relieving the petitioner 
from service 1mmediately On the other hand, the 
2nd respondent college did not take any step ın. 
pursuance of the letter of resignation, presumably 
by the reason of the fact that the petitioner had 
withdrawn the letter of resignation on the very 
same day The learned counsel further contended 
that the Government have considered this aspect 
of the matter and also found that the procedure 


prescribed with reference*to the submission of - 


letter of withdrawal and acceptance of withdrawal 
had not, the Government allowed the appeal 
Learned counsel further contended that the tribu- 
nal without considering the materials placed 
before the Government proceeded on the basis 
that there was no evidence on record to show that 
the petitioner had withdrawn the letter of resigna- 
tion and ın the absence of any materiel evidence 
on the side of the 2nd respondent-college, the 
tribunal could not come to the conclusion that the 
letter of resignation was not withdrawn by the 
petitioner. The learned counsel further contended 
that the tribunal proceeded on misappreciation of 
the facts that the letter of resignation had not been 
withdrawn and erred in holding that in so far as the 
letter of resignation was a voluntary one, the 
procedure prescribed under the Act need not be 
followed 

3. Learned counsel appearing on behalf of 
the respondents contended that the letter of 
resignation given by the writ petitioner was not 
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withdrawnas alleged by him and the tribunal after 
having considered this aspect 1n detail found that 
in the absence of any evidence to show that the 
petitioner's letter of resignation had been with- 
drawn, it cannot be said that the petitioner had 
withdrawn his resignation Once when the tribu- 
nal has given a clear finding on fact, this court 
exercising jurisdiction under Art 226 of the Con- 
stitution could not comduct a roving enquiry on 
the findings on facts Learned counsel for the 
respondents further contended that 1n the instant 
case, the peutioner had submitted the resignation 
voluntarily and ın sucH a case, the question of 
followingthe procedure prescribed does not arise 

Learned counsel further contended that the peti- 
tioner was relieved as a result of his resignation 
and it cannot be said that the act of the respon- 
dents would amount to termination of theservices 
of the petitioner. ' f 

4. Considering the relevant contentions of the 
parties, 1t cannot be disputed that the petitioner 
has submitted his resignation on 31 8 1979 It is 
the case of the writ petitioner that immediately 
thereafter, on persuasion of the staff members, 
the petitioner had withdrawn the letter of resigna- 
tion The Appellate Authority third respondent 
herein had taken note ofall the materials available 
on record and proceeded on the basis that the 
petitioner had withdrawn the letter of resignation 
and ultimatély allowed the appeal filed by the - 
petitioner Further, the tribunal has found that 
thereis nosatisfactory evidence on record to show 
that the petitioner had withdrawn the resignation 
submitted by him Even assuming that the peu- 
tioner had not withdrawn the resignation letter 
submitted by him, it 1s for the 2nd respondent - 
Colfege to follow the procedure prescribed before 
the petitioner was relieved from service It is rele- 
vant in this context to consider the statutory pro- 
visions contained in the the Tamil Nadu Private 
Colleges (Regulation) Act, 1976 and the rules 
framed thereunder 

5.Sec 14 read with Sec 55 of the Act provides that 
the college committee shall have the power to take 
disciplinary action against teachers and other 
persons of the private college Rule 11(2)(1) of the 
rule framed therein provides that the committee 
of every college shall enter into an agreement in 
Form 7-C in the case of employees other than 
teachers and in the instant case, the petitioner 1s 
an employee employed as per Rule 1162)(1) of the 


602 


Rules, which requires that the committee should 
enter into an agreement in Form 7-C framed 
under the Rules Clause (9) contained in Form,7- 
C agreement framed as per Rule 11(2)(i) of the 
rules provides thatsuch employeeshall be entitled 
to have his/her services términated either by giv- 
ing to the college committee, three months’ notice 
thereof in writing or by paying the college commit- 
tee three months’ pay and allowances in lieu of 
such notice It is the contention of the learned 
counsel for the writ petitioner that the petitioner 
had withdrawn the letter of resignation on thevery 
same day and that the appellate authority pro- 
ceeded on the basis that the petitioner had not 
withdrawn the letter of resignation based on the 
materials available on record. Even assuming that 
there is no letter of resignation, the 2nd respon- 
dent-college could have followed the procedure 
prescribed as per clause (9) contained in Form 
7-C framed under Rule 11(2)(i) of the Rules. In 
the instant case, thé said procedure was not fol- 
lowed, It is the case of the writ petitioner that he 
has forwarded the letter or resignation only to the 
Secretary of the college and not to the college 
committee The college committee had not taken 
any decision on the letter of resignation given by 
the petitioner and itis only the college committee 
that has to take a decision in the event of any letter 
of resignation is given by any employee. 

6. Even if the petitioner has given a letter of 
resignation, his services can be terminated only by 
following the procedure as contemplated under 
Clause 9 of Form-7C framed under Rule 11(2)(i). 
By reason of the fact that the 2nd respondent- 
college has not followed the procedure prescribed 
under the statutory provisions, the impugned, 
order relieving the petitioner from service, 15 not 
sustained in law In these circumstances, the peti- 
tioner cited the decision ofa division bench of this 
court in RJesudasan v. K.Selvarajan, (1989)1 L.L.J. 
470, wherein it is held that whena statute provides 
thata particular act has to conform to a particular 
prescription, method other than the one prescribed, 
1f adopted, will have no sanction in law and any 
other view to be taken will be tending to render 
the procedure prescribed negatory and 
meaningless That was a case where the Division 
Behch had occasion to consider the case of a 
Headmaster ofa school, who originally submitted 
his resignation and ultimately made a claim that 
such resignation was obtained by duress and 
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coercion. The Headmaster was relieved of the 
post and acc.pting the resignation letter submit- 
ted by him. While considering the question as 
to whether the service of the Headmaster was 
validly terminated or not, the Division Bench 
Observed: 
“At the relevant point of time, condition 9 
alone, on the aspect of resignation, remained 
in the Statute Book. Though it apparently 
looks as if it is intended to benefit only the 
private school, when it speaks about the teacher 
giving notice for prescribed periods of making 
payments in lieu of such notice, it is not 
apparently and inherently so. This condition 
has got to be viewed as the only meagre safe- 
guard for the teacher against the capricious 
arbitrary. conduct on the part of the private 
school, incutting offthe services of the teacher 
and throwing him out of employment over- 
It is also observed that if the teacher could go out 
ofservice on his own volition only as per condition 
9, that must be viewed atleast as a slender safe- 
guard against resignation taking place by force or 
coercion or undue influence. It is specifically 
Observed by the Bench that if the teacher had not 
conformed to the statutory prescriptions, the pri- 
vate school ought to have ignored the letter of 
resignation and insisted for satisfying the statu- 
tory prescriptions. If it had not done so, it had to, 
and in fact it has run the risk and must face the 
wrath, consequent upon breach of law. It is also 
held that the resignation being no resignation in 
the eye oflaw,the non-entertainingor discontinu- 
ing the services of the headmaster will certainly 
fall within the ambit of the above set of expres- 
sions and if so, violation being patent with refer- 
ence to non-obtaining of the approval as per Sec.22 
ofthe Act, the termination has got to be set aside. 
The Division Bench further observed that when 
the private school does not comply with the statu- 
tory prescription and fulfil the conditions prece- 
dent to its action in dispensing with theservices of 
the staff, its action will have to be held as ab initio 
void. Having regard to these expressions in the 
decision, once wher the employee is governed by 
the service conditions as per the statutory provi- 
sions, either the employee or the college cannot 
escapé bysaying that they are entitled to overlook 
theprovisions of thestatute for thereason that the 
employee had submitted his resignation letter 
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voluntarily. Even assuming that the employee has 
submitted the letter of resignation voluntarily, 
that has to be in conformity with the statutory 
provisions. If that does not conform to the statu- 
tory provisions, that cannot be be treated as valid 
in law and has to be ignored. In the instant case, 
even assuming that the petitioner had not with- 
drawn the letter of resignation, it was addressed 
only to the Secretary of the College and not to the 
college committee, which is the competent 
authority toinitiateactionon theletterofresigna- 
tion. Since the petitioner had not submitted his 
Jetterto thecollege committee, such letter, cannot 
be valid in law and that has to be ignored. It is also 
to be considered that in the instant case, the 
college itself has not taken any decision and that 
the college committee has not relieved the peti- 
tioner of his duties and consequently, the author- 
ity who is competent to relieve the petitioner of 
his duties, has not relieved the petitioner and 
therefore, it cannot be consideréd that there is a 
valid termination of service of the petitioner. In 
view of the aforesaid infirmity, the impugned order 
bywhich the petitioner was relieved from duties is 
not sustainable. The decision of the tribunal that 
in case of voluntary resignation, the authorities 
need not conform to the statutory provisions, 
cannot be sustained in the face of the decision 
of the Division Bench referred to hereinabove. 
Accordingly, this writ petition is allowed and the 
impugned order is quashed. There will be no order 
as to costs. 


B.S. Petition allowed. 
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INTHEHIGH COURT OFJUDICATUREAT 
MADRAS. 


Present:- Abdul Hadi, J. 


` 


App.No.569 of 1981 28th October, 1991. 


O.N.A.Nagamani Chettiar (died) and others 
-Appellants 


v. 
Shanmugham Finance Company by its Proprietor 
.K.P.S Shanmugham ... Respondent. 


(A) Pleadings - Plea of want of notice under Sec.25(1) 
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of the Chit Funds Act - Not taken in written state- 
ment - Averment that plaintiff was conducting 
chit contrary to provisions of Act - Cannot amount 
to plea of want of notice - Plea if can be taken in 
appeal. 
There is no such specific plea at all in the-written 
statement. All that is stated in the written state- 
ment in this regard is that the plaintiff had been 
conducting the chit contrary to the provisions of 
the Chit Funds Act and hence the suit is not 
maintainable. That plea, by no stretch of imagina- 
tion can be made to be relating to the abovesaid 
want of notice urged by the learned counsel. When 
no such plea had been taken, it amounts to the 
defendant waiving the requirement as to notice 
[Para 6] 
(B) Limitation Act (XXXVI of 1963), Sec.19 - 
Receipts issued by the plaintiff for payment alleged to 
have been made by defendant - Whether can be said 
to be acknowledgment of payment by defendant - 
Period of lumutation, if gets extended. 
In order to extend the period of limitation, there 
must be an acknowledgment of payment appear- 
ing in the hand-writing of or in a writing signed by 
the person making the payment. In the present 
case, the person making the payment is the defen- 
dant. But Exs.A-6 and A-7 are only receipts given 
by the plaintiff for the payments said to have been 
made by the defendant. Exs.A-6 and A-7 are thus 
not acknowledgment of payments by the defen- 
dant. So Sec.19 of the Limitation Act will have no 
application. , [Para 9] 
(C) Limitation Act (XXXVI of 1963), Sec.19 - 
Defendant admitting certain payment in his written 
statement - Statement, if can be taken as acknowledg- 
ment of payment. 
Thewrittenstatement filed in thesuit itself cannot 
be called in aid for the purpose of Sec.19 of the 
Limitation Act. [Para 10] 
Cases referred to: 
Sudarsan Chit Fund v. Mrs.Jagadambal, (1982)2 
M.LJ. 169; Ramavel v. Pandyan Automobiles Pri- 
vate Limited, (1973)1 M.L J. 286; Deb Ghelabhaı 
& Brothers v. Mehta and Company, Asansol, A I R 
1935 Cal. 255; Md.Moızuddın v. Nalini Bala Devi, 
A.LR. 1937 Cal. 284; Vishwanath Raghunath v. 
Mahadeo Rajaram, LL R. 57 Bom 453; Sant Lal v 
Kamla Prasad, A.I.R. 1951 S.C, 477. 
P.Navaneethan, for Appellants. ° 
Sivamohan for Kumar Rajaratnam, for Respon- 
dent. 
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The Court made the following 

JUDGMENT- The defendant is the appellant ın 
this appeal against the decree for a sum of Rs 6,629 45 
with interest thereon at the rate of 12 per cent per 
annum from 1 9 1974 to the date of plaint and at 6 
per.cent per annum subsequently till realisation 

The suit by the respondent-plaintiff i5 no doubt 
for recovery of a sum of Rs 12,882 50 due under a 
chit fund transaction. 

2. Pending appeal, the appellant died and appel- 
lants 2 to 8 have been brought on record as his 
legal represenfatives 

3. The averments found in the plaint are briefly as 
follows: The plaintiff conducted chits under vari- 
ous denomınatıons The defendant became a 
subscriber in a chit to the value of Rs 10,000 
payable ın 20 monthly ınstalments of Rs 500 each, 
commencing from 1 7 1974 The defendant was 
the successful bidder ın the second ınstalment of 
thechiton 1 8 1974and he received the entire chit 
consideration of Rs 10,800, deducting the bid 
amount of Rs 2,650 Subsequently the defendant 
was irregular 1n payment of the instalments He 
paid punctually for the first two instalments, but 
for the third instalment he paid only Rs 407.500n 
8 4 1977 and for the fourth instalment, he paid 
Rs.435 on 1681977 Thereafter, the defendant 
did not pay any amount Hence the suit claim 1s 
made The claim is in time in view of the acknow- 
ledgement by the defendant by payment of the 
abovesaid amounts on 84 1977 and 168 1977 
respectively 

4. The relevant averments found ın the written 
statement are as follows The defendant did not 
make any payment of Rs 407.50 on 8 4.1977 and 
Rs 435 on 1681977 for the third and fourth 
instalments respectively At no time, the plaintiff 
issued any receipt to the defendant The suit claim 
» 1s barred by Imitation since he had not made any 
payment on 841977 and 1681977 and the 
acknowledgments are not signed by hım The 
defendant had been paying the amounts in bulk 
towards instalments and the plainuff entered them 
ın a separate note book, but never gave any other 
receipt In March, 1975, when the deféndant 
demanded receipt, the plaintiff gave a statement 
of account in his own hand-wriung. On 5 5.1975, 
the defendant paid Rs 700 and on 19 7 1975, Rs 250 
and on 20 11 1975, Rs 50 and thereafter, he had 
been making payments ın terms of Rs 100 and 
Rs 50 till the end of March, 1976 and nothing is 
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due to the plaintiff towards the chit transaction. 
The plaintiff had been conducung the chits con- 
trary to the Chit Funds Act and hence, the suit 1s 
not maintainable 
5. Though several issues were framed in the suit, 
the two issues, which are relevant so far as this 
appeal 1s concerned and with reference to which 
alone, the learned counsel for the appellants made 
his submissions, are: 

(1) Whether the suit is barred by limitation? 

(2) Is the suit claim affected by the Chit Funds 

Act and if so, to what extent? 
The court below held on these issues in favour of 
the plaintiff, that is, 1t held that the suit was not 
barred by the law of limitation and that the sult 
claim as not affected by the Chit Funds Act 
6.So far as the second of the abovesaid two issues, 
the learned counsel for the appellants urged 
before me that the notice required under Sec 25(1) 
ofthe Chit Funds Act prior to the filing of the suit, 
had not been given in the present case and hence 
the suit must be held to be not maintainable ‘But, 
there is no such specific plea at all in the written 
statement All that is stated 1n the written state- 
ment 1n this regard 1s that the plaintiff had been 
conducting the chit contrary to the provisions of 
the Chit Funds Act and hence, the suit is not 
maintainable That plea, by no stretch of ımagına- 


` tion, can be taken to be relating to the abovesaid 


wantofnotice urged by the learned counsel When 
no such plea has been taken, 1t amounts to the 
defendant waıvıng the requirement as to notice 
The learned counsel no doubt relied on Sudarsan 
Chit Fund v Mrs Jagadambal, (1982)2 M LJ 169 
But, that decision mainly deals with the question 
oflimitation with reference to the chit transaction 
and that decision does not deal with a case where 
there 1s no plea regarding the notice prescribed 
under Sec 25(1) of the Chit Funds Act So, there is 
no substance in this submission of the learned 
counsel for the appellants 

7. Nextly, on the question of limitation, the learned 
Counsel for the appellants argued that the alleged 
payments on8 4 1977 and 16 8 1977 were not true 
and that hence, the suit having been filed on 
311979 only with reference to the promissory 
note dated 7 8 1974 based on the chit amounts 
due, was clearly barred by limitation He also 
argued that even assuming that Exs A-6 and A-7 
which 'evidencé the abovesaid payments on 
8 4 1977 and 16 8 1977 respectively very true, the 
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said Exs A-6and A-7 would not help the plaintiff 
to extend the period of limitation under Sec.19 of 
the Limitation Act. 
8. Exs.A-6 and A-7 are receipts given by the plain- 
tiff for the abovesaid amounts of Rs.407.50 and 
Rs 435 respectively paid by the defendant. In order 
to ascertain whether Exs.A-6 and A-7 payments 
are true, the relevant ledger of the plaintiff which 
was filed, viz., Ex.A-10 was looked into There, no 
doubt, in the account of the defendant, the rele- 
vant entries relating to Exs.A-6 and A-7 are found. 
But the other admitted payments as per Ex.B-1 
dated 25 3 1975, are not found, even though cer- 
tain entries prior to these payments mentioned in 
Ex B-1 are found. There is also no explanation 
why the above payments mentioned in Ex B-1 are 
not entered in Ex A-10. The learned Counsel for 
the respondent-plaintiff also could not explain 
the said omission Therefore, Ex. A-10 cannot be 
completely relied on. Consequently Exs.A-6 and 
A-7 also cannot be believed without any further 
corroborative proof. Ifthe respondent had filedat 
least the day book also showing the Exs A-6 and 
A-7 payments, it would have been better. But, that 
has not been done d 
9. Anyway, even taking Exs.A-Gand A-7 payments 
are true, we have to see, whether Sec 19 of the 
Limitation Act would apply to the present case 
The relevant portion of Sec.19 of the Limitation 
Act runs as follows: 
*Effect of payment on account of debt or of 
interest on legacy - Where payment on account 
of a debt or of interest on a legacy is made 
before the expiration of the prescribed period 
by the person liable to pay the debt or legacy or 
by his agent duly authorised in this behalf, a 
fresh period of limitation shall be computed 
from the time when the payment was made: 
Provided that, save in the case of payment of 
interest made before the Ist day of January, 
1928, an acknowledgment of the payment 
appears 1n the hand-writing of, or in a writing 
signed by, the person making the payment.” 
So, it s clear that in order to extend the period of 
limitation, there must be an acknowledgment of 
payment appearing in the hand-writing of or in a 
writing signed by the person making the payment 
In the present case, the person making the pay- 
ment is the defendant. But, Exs A-6 and A-7 are 
only receipts given by the plaintiff for the pay- 
ments said to have been made by the defendant. 
Exs A-6 and A-7 are thus not acknowledgment of 
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payments by the defendant. So, Sec.19 of the 
Limitation Act will have no application. With 
reference to Exs.A-6 and A-7 even assuming they 
are true. It has also been held in Ramavel v 
Pandyan Automobiles Private Lamuted, (1973) 1 M.LJ. 
286, cited by the learned counsel for the appellants 
that the conditions laid down in Sec 19 of the 
Limitation Act will have to be strictly complied 
with and there is no question of extension of that 
principle to any other category of acknowledg- 
ment. 
10. No doubt, the learned counsel for the respon- 
dent-plaıntıff argued that in the written state- 
ment, the defendant has admitted that he had 
made payments upto March, 1976 and that state- 
ment in the written statement by the defendant 
should be taken as the acknowledgment of pay- 
ment spoken to 1n Sec 19 of the Limitation Act 
But, the written statement filed in the suit itself 
cannot be called in aid for the purpose of Sec.19 of 
the said Act. It has been so held in Debji Ghelabhat 
& Brothers v. Mehta and Company, Asansol, A.LR. 
1935 Cal. 255. It has been further pointed out 
herein as follows: ‘ 
“When the plaintiff institutes the suit beyond 
the period of imitation prescribed in the sched- 
ule to the Limitation Act, he has to state in his 
plaint the reasons why the suit is still within 
time. Ifthere is nosuchstatement the court has 
to dismiss the suit. Further a suit must be tried 
on the cause of action as laid in the plaint and 
any inherent defect of the said nature in the 
plaint cannot be supplied by a written state- 
ment in the suit." 
Further, ın Md.Moızuddın v. Nalını Bala Devi, 
A.LR. 1937 Cal. 284 (D.B ), also it has-been held 
relying on Vishwanath Raghunath v Mahadeo 
Rajaram, I L R. 57 Bom 453, that the acknowledg- 
ment must be before suit. Further, ın Sant Lal v 
Kamla Prasad, AI R. 1951 SC 477, also, the 
Supreme Court has held in thesame way as in the 
above referred to Debj: Ghelabhai & Brothers v 
Mehta and Company, Asansol, A.I.R 1935 Cal 
255. Therefore, I held that the suit is barred by 
limitation and consequently the suit is liable to be 
dismissed. 
11. In the result, the appeal 1s allowed, the judg- 
ment and decree of the court below are set aside 
and the suit is dismissed However, ın.the circum- 
stances of the case, no costs throughout 
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[Full Bench] 
IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. , - 


Mishra, Bakthavatsalam and 
Janarthanam, JJ. 


Present:- 


W P.No 2064 of 1983 5th December, 1991 


Petitioner 


Seethalakshmi Ammal 


v 
The State of Tamil Nadu and another 
. Respondents 


(A) Land Acquisition Act (I of 1894), Sec 4(1) - 
Acquisition proceeding - Subsequent purchaser of 
- the property - Whether can question the proceeding 
- Whether a person aggrieved. 
(B) Transfer of Property Act (IV of 1882), Sec 54 - 
Constitution of India (1950), Art 225 - “Person 
aggrieved” - Subsequent purchaser - Locus standı to 
challenge the acquisition proceedings 
This case was referred to a Full Bench by the 
Division Bench comprising of Venkataswami and 
Abdul Hadi, JJ, by Order of reference dated 
15 2 1991 stating that they were unable to agree 
with the view taken by the earlier Division Bench 
of this Court in WPNo865 of 1982 and 
W P No 3137 of 1989 dated 8 1 1988 and 21 1 1988 
(Per Mohan, J.) holding that the subsequent pur- 
chaser had no locus standı to file the writ petition 
: atall. The referring Bench further felt that such a 
proposition as stated above 1s too broad having 
regard to the ratio laid down by the Supreme 
Courtin Smt Gunwant Kaur v. Batinda Muncipal- 
ity, A I R. 1970 S C 802 
Held. - The concept of ‘person aggrieved’ IS not in 
any way different from a person interested. There 
can be variety of interest, and different persons 
may have different interest It 1s also possible that 
a person surrendered some interests but fought 
for other interests, such as the owner found no 
tenable objection to the acquisition but ques- 
tioned the adequacy of the compensation The 
locus standi to question to acquisition will not be 
available to him He can, however, question the 
quantum of compensation Similarly, a purchaser 
of a piece of land under acquisition who came ın 
the picture only after the stage of objection under 
Sec 5-A but before the dispute of compensation 
was decided, may enter into the proceeding and 
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question the compensation amount but may not 
demand inquiry under Sec.5-A of the Act. If he 
purchased after the notice under Sec 9 he cannot 
be heard to say that he was entitled to a notice. A 
purchaser may have a right to raise objections to 
the award and or even acquisition such as the 
objection that the proceeding elapsed because the 
award was not made within the stipulated period 
and lıke, but not the objections which thé owner 
availed or had opportunity to avail under Sec.5-A 
of the Act If his purchase is after the award but 
before possession 1s taken by the collector, he may 
not be heard to question the acquisition because 
his vendor never questioned the acquisition. These, 
however, will depend upon facts as well as law 
attracted to the fact situation of each case. Thus it 
will be a misconception to say that a purchaser 
shall have no locus standı. But it will be equally 
musconceived 1f 1t ıs said that the purehaser shall 
have locus standi in all circumstances. [Para 31] 
The judgment in Smt Gunwant Kaur v. Batında 
Munıcıpalıiy, A I R. 1970S C 802, has to be under- 
stood 1n this light This judgment gives a clear 
ındıcatıon that a purchaser of a land under the 
notification under Sec 4 of the Act will have locus 
stand: to challenge the validity of the notification 
and if he is able to show that the notification is 
invalid, then he has established his claim to the 
land free from acquisition. [Para 26] 
Cases referred to: 

Smt Gunwant Kaur v Bhatinda Municipality, A I R 

1970S C 802, Kuppuswamy v Special Tahsıldar, 

(1967)2 M.L J 329, Dwarakanath v. Income-tax 
Officer, Kanpur, A IR. 19665.C 81, Jasbhaı Desa 
v Roshan Kumar, A I R. 1976 S.C 578; State of 
Orissa v Madan Gopal, A I R. 1962 S.C. 12. 1962 
S C R. 26; Calcutta Gas Company v State of West 
Bengal, A I.R. 1962 S C 1044 1962 S.C.R. (Supp.) 
1, Ram Umeshwan Suthee v. Member, Board of 
Revenue, Orissa, (1967)1 SC.A. 413; Gadda 
Venkateswara Rao v. Government of Andhra Pradesh, 
A LR. 1966 S C 828, State of Orissa v. Rajasaheb, 
A LR. 19728 C 2112; Dr Satyanarayana Sinha v. 
Mis S Dol & Company, A IR. 1973 S.C. 2720; Gupta 
v Union of India, A I.R. 1982 S.C. 149; Sheela v. 
State of Maharashtra, A LR. 1983 S.C 378: (1983)2 
S C.C 96 1983 S C C.(Crl.) 283, Veera v. State of 
Bihar, ATR 1983 S C. 339. 1983 CrLLJ 675 

(1982)2S C C 583 19828 C C. (CL) 511; Chaitanya 
v State of Karnataka, A IR. 1986S C 825: (1986)2 
S C C. 594, State of Bihar v. Dr.G.H.Grant, A.I.R. 


coa 


I] Seethalakshmı Ammal v The State of Tamil Nadu (Mıshra, J.) 
© 1960Pat. 382; Himalaya Tiles and Marbles (P) Ltd. 


v. Francis Victor Coutinbo, A.I R. 1990 S C 118, 
M.Kuppuswami v. The Special Tahsıldar, (1967)1 
M LJ. 329: 90 L.W. 114, Sundarlal v Paramusukhdas, 
ALR. 1968 S.C. 366, Hindustan Sanitaryware and 
Industries Ltd. v. State of Haryana, A I R. 1939 Cal. 
669; Comilla Electric Supply Limited v East 
Bengal Bank Limited Camılıa, (1971)3 S.C.C 821, 
Municipal Corporation ofthe City of Ahmedabad v 
Chandhulal Shamadas Patel, A I R. 1987 Pat 191, 
Indo Swiss Tıme Ltd. v Umrao, AI R 1981 P &H 
213; Kudhbushan Kumar & Company v State of 
Punjab, ALR. 1984 P & H 55; Raja Harish Chan- 
dra Raj Singh v. The Deputy Land Acquisition 
Officer, A.I.R. 1961 S.C. 1500, Dr G H.Grarit v. 
State of Bihar, A.I.R. 1966 S.C 237, Neyveli Lignite 
Corporation Ltd. v. Rangaswami, (1989)2 L W. 
381; Indian Rare Earths Ltd. v. The Special Collec- 
tor, 1986 Writ L.R. 146, Santhosh Kumarv Central 
Warehousing Corporation, A ILR 1986 S C. 1164, 
Central Government Servants Co-operative Hous- 
ing Society v Wahab Udain, A I R. 1981 SC 866, 
Special Land Acquisition Officer, Bombay v Mis 
Godrej & Boyce, A I.R. 1987 S C 2421, Nrısıngha 
Charan Nandi Choudhun v. Nagendra Bala Debee, 
A.LR. 1933 Cal. 522, Union Sugar Mills Company 
v U.P.Government, A I R. 1958 All 526, Neelkanth 
Malı v. Jagannatha Singh, AIR. 1957 Raj 59, 
Benarası Shav. Lakshmi Rant Deve Sankar, (1964) 
IL R. 2 Cal. 662, Coleman v Miller, (1939)307 
U.S. 433; Toshiba Anand Lamp Ltd. v Verghese, 
(1987)2 S.C. 289, Union of India v Kassappa 


` Madivallappa kulkarni, (1987)2 S C 390 


M/s R.Nandakumar and S Gopalratnam, C Chin- 
naswamy for David Thyagarajan, S Udaykumar, 
R.Damodaran, P.Natarajan, C.Subba Reddy, M V 
Vaidyanathan, C E Sudarsanam and MN Kan- 
daswamy, for Petitioners 

P Sadaswan, Special Government Pleader, for The 
Assistant Government Pleader (Housing), for 
Respondents. 

The Judgment of the Full Bench was delivered by 
Mishra, J..- ABench of this Courtin a batch of writ 
petitions in W P.No 865 of 1982 etc and 
W.P.No.3137 of 1983, etc held in its judgment 
dated 8.1 1988 and 21 1 1988 that a subsequent 
purchaser of a property notified for acquisition 
under Sec.4(1) of the Land Acquisition Act I of 
1894 and then followed up by Sec 6 declaration, 
cannot have any locus standı to question the acqui- 
sition. Venkataswami,J and Abdul Hadi,J found 


however that they were unable to agree with the 

said view 

2. Speaking for the Bench 1n W P No 865 of 1982, 

Mohan, J. (as he then was) observed 
*W P.No 865 of 1982 This is a case in which 
the petitioner with open eyes when the proper- 
ties have been notified for acquisition by Sec 4(1) 
notification and then followed up by Sec 6 dec- 
laration which 1s conclusive under Sec 6(3), 
has come to purchase the property and wants 
to say that he could question the validity of the 
acquisition. In support of the argument, a 
Judgment reported ın Smt. Gunwant Kaur v 
Bhatinda Municipality, A I R 1970 S.C. 802, 1s 
cited. 

The relevant paragraph on which relance 1S 

placed, 15 paragraph 17 at page 805, thus reads as 

follows 
“Tt was urged by Mr Hazarnavis on behalf of 
the Munıcıpal Committee, Bhatında, that the 
three appellants were purchasers of the lands 
claimed by them after the notification under 
Sec 4 was issued and they had no right to 
challenge the issue of the notfication If, 
however, the notification under Sec 4 was 
vague, the three appellants who are 
purchasers of the land had ttle thereto may 
challenge the validity of the notification The 
appellants havespent n putting up substantial 
structures considerable sum of money and we 
are unable to hold that merely because they 
had purchased the lands after the issue of the 
notification under Sec 4 they are debarred from 
challenging the validity of the notification, or 
from contending that it did not apply to their 
lands” . 

3. Venkataswami, J in the Order of Reference, 

dated 15 2 1991 has upon this said 
“Following the abovesaid ratio, the same Bench 
has taken the same view 1n W P 3137 of 1983 
After going through the judgment of the 
Supreme Court in Smt Gunwant Kau v Bhat- 
ında Municipality, A I R 1970S C. 802, weare 
unable to agree with the view taken by the 
earlier Division Bench of this Court holdinf 
that the subsequent purchaser has no /ocus 
standi to file the writ petition at all. Such a 
proposition as stated above 1s too bread ın our 
opinion, having regard to the ratio laid down 
by the Supreme Court in Smt Gunwant Kaui v 
Bhatinda Municipality, A I R 1979 S C. 802 
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There is a mention in the order of reference of the 
Judgment of this Court in Kuppuswamy v. Special 
Tahsildar, (1967)2 M L J. 329, 1n which a learned 
single judge of this Court has taken the view that 
the agreement-holder can challenge the land 
acquisition proceedings as he stepped into the 
shoes of the original owner 
4. Art.226(1) of the Constitution nowhere states 
that the High Court could exercise its power to 
issue writ only on an application of a person 
aggrieved. There ıs no such inhibition even for the 
exercise of power of superintendence by-the High 
Court under Art.227 ofthe Constitution of India. 
This is a concept derived from the Englısh 
decisions. In Dwarakanath v. Income-tax Officer, 
Kanpur, A LR. 1966 S.C. 81, it has been explained 
bytheSupreme Court thatthe founding fathers of 
the Constitution have designedly couched Art.226 
ofthe Constitution in a comprehensive phraseol- 
ogy to enable the High Court to reach injustice 
wherever it 1s found In Jasbhaı Desai y. Roshan 
Kumar, A.LR. 1976 S.C. 578, the Supreme Court 
has sald. : 
“In a sense, the scope and nature of the power 
conferred by the Article ıs wider than that 


exercised by the writ courts 1n England.. 


Howaever, the adoption of the nomenclature 
of English writs, with the prefix “nature of” 
superadded indicates that the general prin- 
ciples grown Over the years in the English 
Courts, can, shorn of unnecessary technical 
procedural restrictions, and' adopted to the 
special conditions of this vast country, in so far 
as they do not conflict with any provision of the 
Constitution, or the law declared by this Court, 
be usefully considered in directing the exercise 
ofthis discretionary jurisdiction ın accordance 
with well recognised rules of practice.” 
This 1s thus one of the rules of practice that courts 
ask the question who 1s the petitioner and how he 
1s aggrieved. A detailed study of thus rule of prac- 
tice has been made by the Supreme Court in 
Jasbhai Desai v Roshan Kumar, A.I R. 1976 S.C. 
578, and it is observed 
“According to most English decisions, in order 
to have the locus standi to invoke certiorari 
Jurisdiction, the petitioner should be an 
“aggrieved person" and, in a case of defect of 
jurisdiction, such a petitioner will be entitled 
to a writ of certiorari as a matter of course, but 
if he does ‘hot fulfil that character, and is a 
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“stranger”, the court will, 1n its. discretion, 

deny him this extraordinary remedy, save 1n 

very special circumstances ” 
5. In short, who is a person aggrieved or in other 
words, who will have the Jocus standı to invoke the- 
High Court's jurisdiction under Art.226 has been 
answered by the Supreme Court ın several judg- 
ments, but inJasbha: Desav's case, A LR 1976S C 
576, this has been summarised as follows: 

“This Court has laid down in a number of 
decisions that in order to have the /ocus standi 
to invoke the extraordinary jurisdiction under 
Art:226, an applicant should ordinarily be one 
who-has a personal or individual right in the 
subject matter of the application, though in 
thecaseofsome ofthe writs like habeas corpus 
or quo warranto this rule is relaxed or modi- 

` fied. In other words, as a general rule, infringe- 
ment of some legal right or prejudice to some 
legal interest inhering in the petitioner 1s nec- 
essary to give him a /ocus standi 1n the matter 

(See State of Orissa v. Madan Gopal, AIR 
1962 S.C. 12: 1952 S C.R. 28, Calcutta Gas 
Company v. State of West Bengal, AI R 1962 
S.C 1044. 1962 S.C.R. (Supp ) 1, Ram Umesh- 
wan Suthee v. Member, Board of Revenue, Orissa, 
(1967)1 S.C.A. 413, Gadda Venkateswara Rao 
y. Government of Andhra Pradesh, A.I.R. 1966 
S.C. 828, State of Orıssa v. Rajasaheb Chandan- 
mall, A.LR. 1972'S.C. 2112, Dr.Satyanarayana 
Sinha v. Mjs.S.Dol & Company, A.LR. 1973 
S.C. 2720 i 
The expression “ordinarily” ındıcates that this 
is not a cast-iron rule. It is flexible enough to, 
take in those cases where the application has 
been prejudicially affected by an act or omis- 
sion of an authority, even though he has no 


proprietary or even a fiduciary interest in the + 


subjéct-matter. That apart, 1n exceptional cases 
even a Stranger or a person who was nota party 
to the proceedings before the authority, but 
has a substantial and genuine interest 1n the 
subject-matter of the proceedings will be cov- 
ered by this rule The principles enunciated in 
the English cases noticed above, are not incon- 
sistent with jt.” 
6. Jasbhai Desai Case, A'I.R. 1976 S.C 578, has 
also taken notice of the practice in the United 
States of America and stated that in the United , 
States of America also, the law on' the point 1s 
substantially the same and thus stated, 
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“It will be seen that ın the context of locus 
standı to apply for a writ of certioran, an appli- 
cant may ordinarily fall in any of these catego- 
ries; (i) person aggrieved; (ii) stranger, (in) 
busybody or meddlesome,ınterloper. Persons 
in the last category are easily distinguishable 
from those coming under the first two catego- 
ries Such persons interfere in things which do 
not concern them They masquerade as cru- 
saders for Justice They pretend to act in the 
name ofPro Bono Publico, though they have no 
interest of the public or even of their own to 
protect. They indulge in the pastime of med- 
dling with the judicial process either by force of 
habit or from improper notices. Often, they 
are actuated by a desire to win notoriety or 
cheap popularity, while the ulterior intent of 
some applicants 1n this category, may be no 
more than spoking the wheels of admınıstra- 
tion. The High Court should do well to 
reject the applications of such busybodies at 
the threshold. 

The distinction between the first and second 
categories of applicants, though real, is not 
always well-demarcated The first category has, 
asit were, two concentriczones, A solid central 
zone of certainty, and a gray outer circle of 
lessening certainty in a sliding centrifugal scale, 
with an outermost nebulous fringe of uncer- 
tainty. Applicants falling within the central 
zone are those whose legal rights have been 
infringed. Such applicants undoubtedly stand 
in the category of ‘persons aggrieved’ In the 
gray outer-circle the bounds which separate 
the first category from the second, intermix, 
interfuse and overlap increasingly 1n a cen- 
trifügal direction All persons in this outer- 
zone may not" be "persons aggrieved”. 

To distinguish such applicants from “strang- 
ers" among them, some broad tests may be 
deduced from the conspectus made above. These 
tests are not absolute and ultimate Their effi- 
cacy varies according to the circumstances of 
the case, including the statutory context in 
which the matter falls to be considered These 
are. Whether the applicant is a person whose 
legal righthas been infringed? Has he suffered 
a legal wrong or injury, in the sense, that his 
interest, recognised by law, has been prejudi- 
cially and directly affected by the'act or omis- 
Sion of the authority, complained of? Is he a 
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* person who has suffered a legal grievance, a 


person “against whom a decision has been 
pronounced which has wrongfully deprived 
him of something or wrongfully refused him 
something, or wrongfully affected his title to 
something? Has he a special and substantial 
grievance ofhis own beyond some grievance or 
inconvenience suffered by him ın common with 
therest ofthe public? Was heentitled to object 
and be heard by the authority before it took the 
ımpugned action? If so, was he prejudicially 
affected in the exercise of that right by the act 
of usurpatron of jurisdiction on the part of 
the authority? Is the statute, in the context 
of which the scope of the words “persons 
aggrieved" is being considered, a social welfare 
measure designed to lay down ethical or pro- 
fessional standards of conduct for the commu- 
nity? Or is it a statute dealing with private 
rights of particular individuals? 


7. The principles enunciated ın Jasbhaı Desat’s 
case, A.I R 1976 S.C 578, have been reiterated so 
many times by now that no one entertained any 
doubt to the proposition that the meaning of the 
- words “person aggrieved" may vary according 10 
the context of the statute and that even a stranger 
may be found to have locus stand: although he 
may not have any personal interest of his own, 
provided he 1s not a busybody or meddlesome 
interloper, and although a stranger, he moves the 
Court for right in common with the general 
public 
8. The question as to /ocus stand: had arisen in 
Jasbhaı Desav's case, AIR 1976 S C 578, on the 
objection that a competitor in a cinema business 
had no right to invoke the writ Jurisdiction. The 
Supreme Court noticed in substance that Jabhai 
Desar's stand was that the setting up of a rival 
cinema house in the town would adversely affect 
his monopolistic commercial interest, ‘causing 
pecuniary harm and loss of business from compe- 
tition dnd held, 


"Such harm or loss is not wrongful in the eye 
of law because it doesn not result ın injury to a 
legal right or a legally protected interest the 
business competition causing it beipg a lawful 
activity the term injuria being here used in its 
truesense ofan act contrary to law Thereason 
why the law suffers a persog knowingly to 
inflict harm of this description 6n.another, 
without holding him accountable for 11, 1s that 
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such harm done to an individual is a gain to 
society at large. 
In the light of the above discussion, it is 
demonstrably clear that the appellant has not 
been denied ordeprived ofa legal right He has 
not sustained injury to any legally protected 
interest In fact, the impugned order does not 
operate as a decision against him, much less 
does it wrongfully affect his title to something 
He has not been subjected to a legal wrong He 
has suffered no legal grievance He has no legal 
peg for a justiciable claim to hang on There- 
fore he is not “person aggrieved” and has no 
locus standi to challenge the grant of the No 
Objection Certificate " 
9. The reason why the Supreme Court took the 
aboveviewinJasbhaiDesav'scase, A I R. 1976S C 
578, 1s explained by it ın these words 
“Tt ıs true that in the ulumate analysis, the 
jurisdiction under Art 226 ın general, and 
certıorarıın particular 1s discretionary Butina 
country like India where writ petitions are 
instituted in the High Courts by the thousand, 
many of them frivolous, a strict ascertainment, 
at the outset, of the standing of the petitioner 
to invoke this extraordinary jurisdiction, 
must be insisted upon The broad guidelines 
indicated by us, coupled with other well-estab- 
lished self-devised rules of practice, such as 
the availability of an alternative remedy, the 
conduct of the petitioner etc can go a long 
way to help the courts in weeding out a large 
number of writ petitions at the initial stage 
with consequent saving of public time and 
money 
While a procrustean approach should be avoided, 
as a rule, the court should not interfere at the 
instance of a ‘stranger’ unless there are excep- 
tional circumstances involving a grave mıscar- 
rage of justice having an adverse impact on 
publicinterests Assuming that the appellant ıs a 
stranger, and not a busybody, then also there are 
no exceptional circumstances in the present case 
which would justify the issue of a writ of certiorari 
at his instance On the contrary, the result of the 
exercise of these discretionary powers, in his 
favour, will, on balance, be against public policy It 
will eliminate healthycompetition in this business 
which is so essential to raise commercial morality, 
it will tend to perpetuate the appellants’ monop- 
oly of cinema business in the town; and above all, 
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it will ın effect, seriously injure the fundamental 
rights of respondents 1 and 2, which they have 
under Art 19(1)(g) of the Constitution, to carry 
on trade or business subject to ‘reasonable restric- 
tions imposed by law " 

10. It ıs also useful to refer toa judgment ofa Seven 
Judges Bench of the Supreme Court ın Gupta v. 
Union of India, AIR 1982 S.C 149, wherein the 
Supreme Court has pointed out the exceptions to 
the rules relating to affidavit, Jocus standı and the 
like ın the case of a class of litigations which 
have acquired classification as public interest 
litigation that 15, where the püblic in general are 
interested ın the vindication of some right or the 
enforcement of some public duty Following the 
observation of the Supreme Court in Gupra’s case, 
AIR 1982S C 149 and its reiteration in Sheela v 

State of Maharashtra, A.I R. 1983 S.C. 378 (1983)2 
S C C. 96. 1983S C C (Crl ) 283 and Veera v State 
of Bihar, A.I R. 1983 SC 339 1983 Cri.L J. 675 

(1982)2 S C.C. 583 1982 S C.C. (Crl.) 511, High 
Courts have started entertaining such applica- 
tons where public 1nterest 1s undermined by 
arbitrary and, perverse executive action. But even 
1n such case, the courts have insisted that there 
should be satisfactory credentials of the petitioner, 
that the nature of information given by him is at 
least prima facie true and ıs not vague and indefi- 
nite, that the information is grave or serious and 
that there are clear circumstances to show that the 
Court should intervene 

11. In Chaitanya v State of Karnataka, A I R 1986 
S C. 825. (1986)2:S C C 594, it has been pointed 
out that in a public interest litigation, the Court 
has to strike a balance between two conflicung 
interests, (a) Nobodyshould beallowed to indulge 
1n wild and reckless allegations besmirching the 
character of others, and (b) avoidance of public 
mischief and to prevent publicly mischievous 
executive actions In such cases, however, the 
court cannot afford to be liberal They have to be 
extremely careful to see that under the guise of 
redressing a public grievance, it does not encroach 
upon the sphere reserved by the Constitution to 
the Executive and the Legislature. 

12. With the above rule of practice as to locus 
standı ofa petitioner ın view when such a question 
1s asked with respect to any notification, declara- 
tion or proceeding under the Land Acquisition 
Act, one has to take notice of the fact that this law 
1s made for compulsory acquisition of land by the 
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State for public purposes. There can bé no acqui- 
sition unless thereisa publication ofa preliminary 
notification that the land in any locality was 
needed or was likely to be needed for any public 
purpose or for a company Upon such a publica- 
tion ofa preliminary notification, it shall be lawful 
for any officer either generally or specially author- 
ised by the appropriate Government in this behalf 
and for his servants and workmen to enter upon 
and survey and take levels of any land in such 
locality to dig or bore into the sub-soil, to do all 
other acts necessary to ascertain whether the land 
is adapted forsuch purpose, toset out the bounda- 
ries of the land proposed to be taken and the 
intended line of work, 1f any, proposed to be made 
thereon, to make such levels, boundaries and line 
by placing marks and cutting trenches, and where 
otherwise the survey cannot be completed and the 
levels taken and the boundaries linemarked, to cut 
down and clear away any part ofanystanding crop, 
fence or jungle, provided that to do so, 1t will not 
be lawful to enter into any building or upon any 
enclosed court or garden attached to a dwelling- 
house, unless with the consent of the occupier 
thereof, without previously giving such occupier 
at least seven days’ notice ın writing of his inten- 
tion to do so The provisions of this Act have a 
scheme of giving opportunity of bemg heard to 
any person interested in any land and only there- 
after to make declaration of intended acquisition 
under Sec 6 of the Act followed by an order for 
acquisition and notice to persons interested for 
final claims to compensatior, for all Anterests ın 
such land, enquiry and award of compensation 
with the exception of the cases falling under 
Sec17 of the Act under which in cases of 
urgency, the appropriate Government may 
direct the Collector to take possession of any 
land needed for a public purpose or for a 
company The Land Acquisition Act contains a 
definition of the expression “person interested" 
ın these words 
"The expression "person interested" includes 
all persons claiming an interest in compensa- 
tion to be made on account of the acquisition 
of land under this Act, and person shall be 
deemed to be interested in an easement affect- 
ing the land," 
13. Except in cases of urgency, the ownership of 
the property and that interest in the property is 
not transferred to the Government until award 
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under Sec 11 ofthe Act ıs made Sec 16ofthe Act 
states, 
“When the Collector has made an award under 
Sec11 he may take possession of the land, 
which shall thereupon vest absolutely in the 
Government free from all encumbrances ” 
Sec 17 1s couched ın such words that unless the 
Government takes possession of land needed for 
a public purpose, the ownership does not vest in 
the Government. 
14. The expression “Vest absolutely ın the Gov- 
ernment" on taking possession of the same in 
Sec.16 of the Act fell for consideration by a Full 
Bench of the Patna High Court in State of Bihar v. 
Dr.G.H.Grant, A.I R 1960 Pat 382 The question 
posed was: 
"[n a proceeding under the Land Acquisition 
Act, does title to the land pass to the State as 
soon as award under Sec 11 1s made and filed 
under Sec 12 or 1s 1t deferred tll possession is 
taken under Sec 16 of the Act " 
The Patna Full Bench has said 
“On consideration of the various provisions of 
the Act, my concluded opinion is that utle to 
the land acquired vests in the Government 
only when possession of the same is taken by 
the Government, and not on the making of the 
award itself This view gains support from a 
Bench of the Calcutta High Court 1n Nrishinha 
Charan Nandi v Nagendra Bala, AIR 1933 
Cal. 522 ın that case, the respondents were 
owners of a certain tauzi, and were also ganti- 
dars of the lands in a village lying within that 
tauzi. On the 11th of December, 1924, some 
lands of that village were acquired under the 
Land Acquisition Act On 28 3 1925, there was 
defaultin payment of thearrears of revenue by 
the Proprietor of the tauzi, and the same was 
sold and purchased by the appellant on 18 9 1925 
Two days before that, that 1s, on 16 9 1925, the 
Collector took possession of the tauzi and 
possession over the rest of the lands acquired, 
was taken by him on 22 12.1925 
The award of the Collector gave to the respon- 
dent$ certain amount of compensation as pro- 
prietors ofthe tauzı, and some further amount 
of compensation for their gantidari interest 
On the 3rd of October, 1925, the appellant 
applied to the Collector for a reference to be 
made to the Court prayıng that the whole 
amount of compensation awarded by the 
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Collector was payable to him. The District 
Judge allowed compensation for the proprie- 
tary interest to the appellant and that for 
the gantidari interest to the respondents On 
appeal, the High Court held that the respon- 
dents were entitled to proprietary compensa- 
ton for the lands of which possession was 
taken by the Collector before the revenue sale, 
but the compensation for the proprietary 
interest with respect to the lands of which 
possession was taken by the Collector after the 
revenue sale was payable to the appellant The 
High Court, therefore, accepted the principle 
that title to the lands acquired vested .n the 
Government only on taking of possession of 
the same, otherwise the compensation money 
could not have been awarded to both the 
respondents and the appellant accordingly as 
possession was taken by the Government 
before or after the revenue sale. The case of 
1959 Pat LR 1 AIR. 1959 Pat. 343, there- 
fore, has in my opinion, been rightly decided. 
I would accordingly answer the question 
referred to the Full Bench as under 
“In a proceeding under the Land Acquisition 
Act, ttle to the land does not pass to the State 
as soon as award under Sec 11 is made and filed 
under Sec 12, but itis deferred till possessionis 
taken under Sec 16 of the Act 
15. It ıs not necessary to refer to a large number of 
decisions on the point of different High Courts as 
some landmark judgments of this Court and the 
judgment of the Supreme Court m Himalaya Tiles 
and Marbles (P) Ltd. v Francis Victor Coutinbo, 
A.I R. 1980 SC 1118, have almost settled the 
dispute ın this regard In M Kuppuswamı v The 
Special Tahsıldar, (1967)1 M L J 329. 80L W 114, 
a Judgment of this Court which learned Judges 
making the instant reference have also noticed, 
has proceeded upon the definition in Sec 3(b) of 
theLand Acquisition Act. Itis observed in thesaid 
Judgment 
"The only question for consideration, there- 
fore, is whether petitioner is a person inter- 
ested, as defined in Sec.3(b) ofthe Land Acqui- 
sition Act. 
The definition sections says that the expres- 
sion “person intesc ‘ted’ includes all persons 
claiming an interest in compensation to be 
made on account of the acquisition of land 
ander «ht Act The expréssion ‘person 
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interested’ is very comprehensive and ıt does 
not profess to give an exhaustive definition 
The expression ‘person interested’ has been 
interpreted by various Courts, and the trend of 
the opinion seems to be that I should give a 
liberal interpretation. 
XX XX XX 
On a review of the case-law on the subject, it 
seems to me that the expression ‘person inter- 
ested’ does not require that a person must 
really have an interest in the land sought to be 
acquired. It is enough if he claims an interest in 
compensation, as distinguished from an inter- 
est in the property sought to be acquired. As 
long as a person claims an interest in the 
compensation, he isa person interested within 
the meaning of the definition of the expres- 
sion” 
Petitioner in the said case was a person, who had 
entered into a valid registered agreement to pur- 
chase the property from the original owners of the 
property He had paid a sum of Rs.3,000 towards 
the sale price. He had also spent considerable 
amount in improving the property. When the 
property was acquired thus, he was a person inter- 
ested in the compensation amount. This court 
held that he was thus a person interested to claim 
compensation along with others This judgment 
this court has been approved by the Supreme 
Court 1n the case of Himalaya Tiles and Marbles 
(P) Ltd. v Francis Victor Coutınbo, AIR 1980 
SC 1118 The appellant Company therein had 
moved the Government for acquiring additional 
land for the purpose of its existing factory and 
accordingly notifications under Secs 4 and 6of the 
Act were duly issued and the proceeding culmı- 
nated in an award under Sec 12 of the Act This 
acquisition was challenged by some of the land 
owners by way of a writ petition in the Bombay 
High Court inter alia on the ground that the land 
was not required for any public purpose as con- 
templated by Sec 4 of the Act and Government 
was not competent to acquire the same for the 
purpose of a company, which could not be said to 
be a public purpose In this writ petition, the 
appellant company was ımpleaded as a party though 
expressly no relief was claimed against it The 
learned single judge, before whom the matter 
came initially, quashed the acquisition proceed- 
ings The appellant company then preferred a 
Letters Patent Appeal Therein an objection was 
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taken on behalfof the respondents that the appel- 
lant company had no locus standı to maintain the 
Letters Patent Appeal This objection was upheld 
by the Letters Patent Bench primarily on the 
ground that the appellànt Company as such was 
not a ‘person interested’ within the meaning of 
Sec.18(1) of the Act The appellant Company 
moved the Supreme Court TheSupreme Courtin 
its judgment said, 
“It seems to us that the definition of ‘person 
interested’ given in Sec 18 1s an inclusive defi- 
nition soas to embrace all persons who may be 
directly or indirectly interested either in the 
ttle to the land or in the quantum of compen- 
sation In the instant case, it 15 not disputed 
that the lands were actually acquired for the 
purpose of the company and once the land 
vested in the Government, after acquisition, ıt 
stood transferred to the company under the 
agreement entered into between the company 
and the Government Thus, ıt cannot be said 
that the company had no claım or title to the 
land at all. 
XX XX XX 
Thus, the preponderance of judicial opinion 
seems to favour the view that the definition of 
‘person interested’ must be liberally construed 
so as to include body, local authority, or a 
company for whose benefit the land 1s acquired 
and who 1s bound under an agreement to pay 
the compensation In our opinion, this view 
accords with the principles of equity, justice 
and good conscience How can it be sald that a 
person for whose benefit the land 1s acquired 
and who is to pay the compensation is not a 
“person interested’ even though its stake may 
be extremely vital? 
16. In Himalaya Tiles and Marbles (P) Ltd. v 
Francis Victor Couunbo, A IR 1980S C 1118, the 
expression ‘person interested’ ın Sec 18(1) of the 
Land Acquisition Act had fallen for interpreta- 
tion, which section says, 
"Any person interested, who has not accepted 
the award, may, by written application to the 
Collector, require that the matter be referred 
by the Collector for the determination of the 
Court whether his objection be to the meas- 
urement of the land, the amount of the com- 
pensation, the persons to whom it 1s payable, 
or the apportionment of the compensation 
among the persons interested " 


Thissection, according to the Supreme Court, has 
envisaged that there can be more than one person 
interested in the compensation 
17.In coming to the above concluded view besides 
the judgment of this Court m the case of 
M Kuppuswamı v The Special Tahsıldar, (1967) 1 
MLJ 329 90L W 114, the Supreme Court also 
took notice of similar views expressed in the case 
of Sundarlal v Paramusukhdas, AIR 1968 S C. 
366, ın Hindustan Sanitaryware and Industries Ltd 
v State of Haryana, AIR 1972 P & H 59, and 
Comulla Electric Supply Limited v East Bengal 
Bank Limited Camilia, A I R 1939 Cal 669 
18. Precedent so far has not taken a contrary view 
except some observations in a short order passed 
by the Supreme Court in the case of Municipal 
Corporation of the City of Ahmedabad y Chandhu- 
lal Shamaldas Patel, (1971)3 S C C 821 Thetotal 
discussion in the Supreme Court's order 1n this 
case 1s as follows 
“The Municipal Corporation was impleaded 
as the fourth respondent before the High Court, 
but no relief was claimed against the Munici- 
pal Corporation The property, it 1s true, was 
notified for acquisition by the State Govern- 
ment for the use of the Municipal Corporation 
after ıt was acquired by the Government, but 
that, in our judgment, did not confer any ınter- 
est in the Municipal Corporation so as to 
enable it to file an appeal against the order of 
the High Courtallowing the petition Substan- 
tially grounds on which the petition was filed 
were that the notifications were invalid on 
account of diverse reasons Some of these reasons 
have been upheld and some have not been 
upheld, but all those grounds related to the 
validity of the Notifications issued by the 
Government of Bombay and the Government 
of Gujarat Not even an order of costs has been 
passed against the Municipal Corporation of 
the city of Ahmedabad We fail to see what 
interest the Municipal Corporation has, which 
would sustain an appeal by it against the order 
of the High Court allowing the writ petition 
filed by the first respondent ” 
19. Some Courts, particularly, the Full Bench of 
the Patna High Court in Amar Singh Yadav v 
Shantı Devi, AIR 1987 Pat. 191, noticed a direct 
conflict on the question of /gcus standı of the 
Government or the corporation fos whose benefit 
the acquisition was made between the view 
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expressed in the Municipal Corporation of the City 
of Ahmedabad v Chandhulal Shamadas Patel, 
(1971)3 S C.C 821 and Himalaya Tiles and Marbles 
(P) Ltd. v Francis Victor Coutinbo, A I R. 1980 
S C 1118 To us, it however, appears that there is 
no conflict at all A question of this kind in an 
appealagainst a judgment of the court allowing a 
writ petition will be different from a question as to 
locus standi to invoke writ jurisdiction While in 
the former, the Court may reject the appeal even 
in limine at the Supreme Court did on the ground 
that there was nothing against the appellantin the 
ımpugned order, ın the latter case such a person 
for whose benefit acquisition 1s made would 
undoubtedly be a ‘person aggrieved’ Even though 
this appears to be the correct legal position, in 
Amar Singh Yadav v Shanti Dev, A I R 1987 Pat. 
191, a Patna Full Bench made a long exercise how 
to resolve a conflict between the two decisions of 
theSupreme Court rendered by co-equal Benches 
and stated as follows 
“From the aforesaid discussions ıt would be 
manifest that the theory of pre-eminence of a 
Judgment by virtue of its time and the latest 
alone has now been conclusively laid to rest In 
the present context also the anomalies inher- 
ent in Such a rule would interestingly be high- 
lighted, 1fone were to interchange the dates of 
the two judgments in Himalaya Tiles and Ma bles 
(P) Ltd v Francis Victor Coutinbo, A IR 1980 
S C 1118, The City of Ahmedabad v. Chandhu- 
lal Shamadas Patel, 1970 S CWR 183 Ifthe 
judgment in the Municipal Corporation of the 
City of Ahmedabad had been delivered later, 
then on the time theory had to be followed, 
even though no intricate question of law had 
been considered, while disposing of a prelimi- 
naryobjection With great respect, doingso, in 
myview, can hardly be justified and would tend 
to make a mockery of the theory of precedent, 
which ıs necessarily rested on the logic, reason- 
ıng ánd the ratio of a judgment Therefore, 
when such a divergence arises and the litigant’s 
fortune depends thereon, the issue has to be 
frontally adjudicated upon Obviously, in such 
a Situation, 1t 1s not the province of the High 
CourtortheSubordinate court to comment on 
the judgments ofthe Supremecourt which are 
patently entitled to respect, is to respectfully 
follow that whic appears to it to state the law 
accuratelyor; ın any case more accurately than 
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the other conflicting judgment The view 1 am 
inclined to take 1s not only fortified, but in a 
way derived from the Full Bench judgment in 
Indo Swiss Time Ltd. v Umsrao, A I R. 1981 P. 
& H. 213 It perhaps, deserves highlighting 
that though on another point the learned Judges 
of the Full Bench differed but on this particu- 
lar momentous issue there was an absolute 
unanımıty The subsequent Full Bench deci- 
sion ın Kulbushan Kumar & Company v. State 
of Punjab, A IR. 1984P &H 55,1salso ına way 
relevant and instructive 
Toconcludeon this aspect, it ıs held that where 
there isa direct conflict between two decisions 
of the Supreme Court rendered by co-equal 
Benches, the High Court must follow that 
Judgment which appears to it to state the law 
more elaborately and accurately " 
The Patna Full Bench thus pronounced on the 
concept of the “person interested' as follows. 
"Once the issue of precedent is out of the way, 
then, in the light of the preceding discussions, 
It 1$ to be held that the concept of the person 
interested in the Land Acquisition Act, has to 
be construed somewhat widely and literally 
The mere fact that a person or a party may not 
have been before the Land Acquisition Officer 
would not by itself conclusively bar and 
exclude him the ambit of being a person inter- 
ested " 
20. Having thus stated the law as above, the Patna 
Full Bench examined the question whether in 
the absence of any appearance before the Land 
Acquisition Officer, a person can claim to be a 
party before the Court in a proceeding arising 
entirely froma reference made under Sec 18ofthe 
Act by the Land Acquisition Officer The Full 
Bench after taking notice of the requirements of 
Sec 18 of the Act and a judgment of the Supreme 
Court in the case of Raja Harish Chandra Raj 
Singh v The Deputy Land Acquisition Officer, A LR. 
1961 S C 1500, stated, 
"It would thus appear that the very require- 
ments of Sec 18 are clearly indicative of the 
assumption that the person claiming a refer- 
ence has been before the Collector and is a 
‘person interested’ who has not accepted the 
award and has specific objections to make with 
regard thereto 
Nowapart from the above,a combined reading 
of Secs 19 and 20 is equally instructive. For 
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making the reference the Collector is enjoined 
to indicate the name ofthe person who, he has 
reason to think 1s interested ın such land and 
shall also attach a schedule giving particulars 
ofthe notices served upon and thestatementin 
writing made or delivered by the parties inter- 
ested respectively This ın a way 1s again a 
pointer to the fact that the parties before the 
court are those which have been before the 
Collector whom he either things to be ‘persons 
interested’ or who have already been duly served 
with notices in the proceeding Yet again, the 
service of notice by Sec 20 1s enjoined only 
upon the applicant, the person interested ın 
the objection, and the Collector, 1f necessary 
On the basis of these provisions 1t was argued 
and, ın my view rightly, that the dis before 
the Court 1s ın a way confined to the person 
1ndicated ın Secs 19 and 20 and rank outsiders 
cannot later trespass 1nto the special jurisdic- 
ton on the plea of being persons interested 
despite the fact that they may have never 
chosen to appear before the Collector." 


laying out claims and rights quo the acquired 
land and a reference under Sec 18 specifically " 
22. The Patna Full Bench also took notice of the 
difference ın the two provisions, namely, Secs 18(1) 
and30oftheactand thejudgment ofthe Supreme 
Court ın Dr G H Grant v State of Bihar, A I R 
1966S C 237, ın which the difference between the 
two provisions had been pointed out in these 
words 
“There are two provisions, Secs 18(1) and 30, 
which invest the Collector with power to refer 
to the Court a dispute as to apportionment of 
compensation or as to the persons to whom it 
is payable But by Sub-sec (1) of Sec 18 the 
Collector is enjoined to refer a dispute as to 
apportionment, or as to title to receive com- 
pensatıon, on the application within the time 
prescribed by Sub-sec (2) of that section of a 
person interested who has not accepted the 
award Sec 30 authorises the Collector to refer 
to the Court after compensation 1s settled under 
Sec.11, any dispute arising as to apportion- 
ment of the same or any part thereof or as to 


21. Proceeding further to examine the provisions the persons to whom the same or any part 
of Secs 21 and 25 of the Act, the Patna Full Bench thereofıs payable A person shown in that part 
Observed, oftheaward which relates toapportionment of 


“It seems somewhat patent that entertaining 
and allowing persons who were not before the 
Collector to become parties to the proceeding 
before the District Judge wouldrun counter to 
the letter and spirit of the statute and 1s bound 
to enlarge the arena and bring ın issues which 
would be extraneous to what had been earlier 
considered by the Collector Doing so would 
bedeviaung from the very nature of the special 
jurisdiction, and would, thus, be opening a 
Pandora's Box of ills on which later the lid 
cannot be pressed down Learned counsel for 
the opposite parties were at pains, therefore, 
to highlight the difference between the general 
proceedings in a civil suit. governed by the 
Code of Civil Procedure and the special 
nature ofthe proceedings under the Act under 
Secs 18 to 25 These in essence provide for 
Land Acquisition Judge as a special court in a 
limited jurisdiction confined to the matters 
specifically referred by the Collector based 
upon the application by the objector This 
has to be kept ın focus because if 1t weré not 
to beso, then there would remain no difference 
1n essence between a title suit by the parties 


compensation, who is present either person- 
allyor through a representative, oron whom a 
notice 1s served under Sub-sec (2) of Sec 12, 
must, 1f he does not accept the award, apply to 
the Collector within the time prescribed under 
Sec 18(2) to refer the matter to the Court But 
a person who has not appeared in the acquis1- 
uon proceeding before the Collector may, if he 
ıs not served with notice of the filing, raise a 
dispute as to apportionment or as to the per- 
sons to whom It ıs payable, and apply to the 
court for a reference under Sec 30, for deter- 
mination of hus right to compensation which 
may have existed before the award, or which 
may have devolved upon him since the award 

Whereas under Sec 18 an application madc to 
the Collector must be made within the period 
prescribed by sub-sec (2), Clause (b), there 1s 
nosuch period prescribed under Sec 30 Again 
under Sec 18 the Collector 1s bound to make a 
reference on a petition filed’ by a person 
interested The Collector is under Sec 30 not 
enjoined to make a reference, he may 
relegate the person raısıhg a dispute as to 
apportionment or as to the person to whom 
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compensation ıs payable, to agitate the dispute 
ın a suit and p the compensation ın the 
matter declared'by his award," 

and concluded as under 
“In our judgment the powers exercisable by the 
Collector under Sec 18(1) and under Sec 30 
are distinct and may be invoked in contingen- 
cies which do not overlap ” 

23. The Patna Court thus came to the conclusion, 
“Jt is held that person who was not before the 
Land Acquisition Officer cannot successfully 
maintain an application for being impleaded 
as‘a party under O 1, Rule 10 of the C P.C , in 
the reference proceedings before the District 
Judge under Sec 18 of the Land Acquisition 
Act” 

24. A Full Bench of this Court m Neyveli Lignite 

Corporation Ltd. v Rangaswamı, (1989)2 LW 

361,held that a ‘person interested’ as defined in 

Sec 3(b) of the act will not include a person for 

whose benefit lands are acquired Neyveli Lignite 

Corporation for whose benefit land had been 

acquired raised the following points in the writ 

petitions filed 1n this Court on its behalf 
(1) Under Sec 3(b) ofthe Act, the Corporation 
1s a person interested ın the fixing of the com- 
pensation and, therefore, notice ought to have 
been issued to 1t as required under Sec 20(b) of 
the Act. 
(2) Since the Collector overlooked this man- 
datory provision, the awards were liable to be 
quashed, and 
(3) No compensation could be fixed or arrived 
at by a Tribunal acting under the Land Acqui- 
sition Act without the presence of the Corpo- 
ration whjch is a statutory mandate 

The matter, however, came up before the Full 

Bench as a Division Bench of this Court in Indian 

Rare Eaiths Ltd v The Special. Collector and 

Acquisition Officer, 1986 Wnt LR 146, had held 

that the award passed by the civil court under the 

Land Acquisition Act were liable to be quashed 

ınasmuch as those awards were passed without 

giving notice as contemplated under Sec 20(b) of 
the Act to the entity on whose behalf the land was 
acquired. The corporation which had lost the battle 
ın the proceedings under the Act and in getting 

orders ofstay in the proceedings of this Court as a 

learned single Judge of this Court directed it to 

deposit the entire compensation amount with liberty 

, to the land owners to withdraw 5026 0ftheamount 
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without security and the balance with security and 
the same was confirmed by a Division Bench. On 
appeal, ıt seems, thought that ıt could take advan- 
tage of the judgment ın Indian Rare Earths Ltd. v 
The Special Collector and Acquisition Officer, 1986 
Writ L R. 146, and get the awards nullified by the 
order of the Court 1n the writ petitions. Indian 
Rare Earths case as well as the Himalaya Tiles and 
Marbles (P) Ltd. v Francis Victor Coutinbo, A.I.R 
1990 S.C. 1118, about which an elaborate refer- 
ence had been made in the judgment of the Patna 
Full Bench referred to above, were pressed to 
contend that there being nosubstantial difference 
between the acquisition made under Part II and 
Part VII of the Land Acquisition Act, the rule 
stated in Himalaya Tiles case thus must hold the 
field and the Corporation accepted as a person 
interested The observations of the Full Bench in 
this regard are as follows 
“Mr U.N R Rao, learned counsel appearing 
for the Neyveli Lignite Corporation, who are 
the petitioners in these writ petitions, raised 
three propositions for the consideration of 
this Bench Firstly, he contended that the Sub 
Court, which decided the reference made by 
the Land Acquisition Officer, 1s only a Special 
Tribunal and, therefore, ıt ıs amenable for 
Jurisdiction under Art 226 of the Constitution 
of India This submission found favour ın the 
decision in Indian Rare Earths case and the 
said decision 1s squarely relied upon by him 
Further reliance was placed on the decision of 
the Supreme Court in Mohammed Hasnuddın 
v State of Maharashtra,A IR 1979S C 404 In 
that case, the question arose was whether the 
reference made beyond the period prescribed 
by the proviso to Sub-sec (2) of Sec.18 of the 
Act is valid and whether the Court can go 
behind the reference made by the Collector 
and the application on which reference has 
been made 1s beyond the period of limitation 
prescribed therein In answering the question, 
the Supreme Court held that the Collector 
acting under Sec 18 of the Act is nothing but a 
Statutory authority exercising his own powers 
under the section and, therefore, the fulfil- 
ments of the conditions particularly the one 
regarding limitation, are the conditions sub- 
ject to which the power of the Collector under 
Sec 18 to make the reference exists. It was 
further held that the making of an application 
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- for reference within the time prescribed by 
Proviso to Sec 18(2) ısasıneguanon fora valid 
reference by the Collector. In that context, the 
Supreme Court held that the Court function- 
ing under the Act being a Tribunal of Special 
jurisdiction, it is 1ts duty to see that the refer- 
ence made to it by the Collector under Sec.18 
complies with the conditions laid down therein 
so as to give the court jurisdiction to hear the 
reference It was further observed that in such 
case the court 1s certainly not acting as a Court 
of appeal and that ıt 1s only discharging the 
elementary duty of satisfying itself that a refer- 
ence which 1t 15 called upon to decide is a valid 
and proper reference. It was, therefore, held 
that the Court has jurisdiction to decide whether 
the reference was made beyond the period 
prescribed by the Act We are unable to under- 
stand how thesaid decision will beofany usein 
so far as the points raised in these writ peti- 
tons are concerned In that decision, the 
Supreme Court has not gone into the question 
ofright ofthe persons forwhose benefit acqui- 
sition proceedings are taken and whether such 
persons are enutled to challenge the quantum 
of compensation awarded by the Court on 
reference and they are entitled to be served 
with notice ın such proceedings. Secondly, 
Mr.Rao submitted that a beneficiary like the 
petitioner company is an interested person 
eligible to participate 1n the compensation 
proceedings, and therefore, ıt is entitled to 
invoke the jurisdiction of this Court under 
Art.226 of the Constitution to quash the award 
passed by the Court Thirdly, he submitted that 
such a beneficiary 1s entitled to file an appeal 
against the quantum of compensation awarded. 
by the sub court as decided by the Supreme 
Court in Himalaya Tiles Case In this connec- 
tion, he referred to the later decision of the 
Supreme Court in Toshiba Anand Lamp Ltd. v. 
Verghese and others J.T 1987(2) S.C. 289, wherein 
the Supreme Court simply followed the deci- 
sion of Himalaya Tiles and Marbles (P) Ltd. v. 
Franéas Victor Coutinbo, A IR. 1990S.C 1118: 
93 L W. (S C.) 35 (S N.), and held that it is hot 
possible to sustain the view taken by the High 
Court that the appellant had no /ocus standı to 
maintain the appeal before the High Court. 
Further reliance was placed on the decision of 
theSupreme Courtın Union of India and others 
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v. Kassappa Madıvallappa Kulkarnı, 1990 Scale 
546, reported wherein the Supreme Court, 
while dismissing the Special Leave Petition, 
made an observation that the view of the High 
Court was inerror ın holding that the Union of 
India for whose benefit the acquisition was 
made by the State Government was not 
entitled to prefer an appeal against the award 
made by the Civil Judge. We find that 1n those 
two cases, the Supreme Court has not consid- 
ered the questions raised in these cases, espe- 
cially in the later case reported in Union of 
India and others v Kassappa Madıvallappa 
Kulkamı, J.T. 1987(2) S.C. 390, the Supreme 
Court has not referred to any of its other 
decisions referred to above." 
For the above conclusion, however, the Court 
found support from the relevant provisions of the 
Land Acquisition Act before the Amendment Act 
68 of 1984 and then observed 
“The main controversy that arises for consid- 
eration 1n all these cases, relates to the expres- 
sion “Person interested” found in Sec 3(b) of 
the Actas noticed above. A plain reading of the 
said definiton shows that the expression “person 
interested" refers to the persons interested ın 
compensation to be made onaccount of acqui- 
sition of land, and therefore there is no scope 
for holding that the said terms would take in 
the persons who are liable to pay compensa- 
tionand enhanced compensation. This expres- 
sion should beread along with the expressions 
used in Sec 5A(1) of the Act. That section 
speaks about the hearing of objections and, 
therefore, these two sections should be read 
conjointly, to understand the real meaning of 
the expression “person interested" As per 
Sec 5A(1) of the Act any person interested in 
any land which has been notified under Sec 4(1) 
may object to the acquisition of the land 
Therefore notice 1s expected to be given to the 
persons who are entitled to raise objections for 
theacquisition Therefore, there are two types 
of persons interested, one a person who is 
interested 1n compensation and another, a 
person interested ın the land There may be 
cases where a person may not be interested in 
theland but may be interested in the compen- 
sation alone We find thgt the expression 
"persons interested" in "compensation" is 
confined to Sec.SA(3) of the Act When we 
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look at the subsequent provisions of the Act, 
we find Sec 9 of the Act contemplates, issuance 
of notice only on the persons who are inter- 
ested in the land under acquisition including 
the occupier, if any Statement are required to 
be given only by the persons who have gotsome 
interest 1n the land The procedure for an 
award enquiry under Sec 11 contains no provi- 
sions for hearing persons for whose benefit 
lands are sought to be acquired The Land 
Acquisition Officer 1s not expected to deal 
with the interest of such persons in the award 
to be passed by him It is specifically declared 
underSec 12that theaward passed by the Land 
Acquisition Officer 1s final between the Col- 
lector and the persons interested in the land 
and in receipt of thecompensation Coming to 
Sec 18(1) of the Act, we find that right is given 
under that section to ask for reference to the 
Court against the award passed by the Land 
Acquisition Officer only to the persons inter 

ested in the land and the persons who are 
entitled to receive compensation Therefore, if 
a beneficiary 1s not treated as a party to the 
award passed by the Land Acquisition Officer, 
hecannot be deemed to bea person interested 
ın the payment of compensation as 1s already 
seen from the provisions of Secs 9 to 12 and 
18(1) ofthe Act Therefore, theentire scheme 
of the abovesaid section deals with only the 
persons who are entitled to accept the award or 
refuse to accept the award passed by the Col- 
lector as could be seen under Sec 18(1) of the 
Act Once itis found that the beneficiaries like 
the petitioner Corporation who are not 
expected to accept the award being nota party 
to the same are not entitled to ask for reference 
under Sec 18 of the Act, they would not come 
under the definition of ‘person interested’ found 
in Sec 3(b) ofthe Act A clear indication can be 
seen from Sec 19(1) of the act where under the 
Collector is expected to send a statement to the 
court only with reference to the details of the 
land acquired, the names of the persons who 
are interested in such land, the amount awarded 
as compensation and if the objection be to the 
amount of the compensation the grounds on 
“ which the amount of compensation was deter- 
mined Thereis absolutely no scope for consid- 
ering the claims of the beneficiaries like the 
petitioner Corporation as to the quantum of 
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compensation This 1s followed by Sec 20 of 
the Act which says that after the receipt of the 
said statement from the Collector, the Court 
shall issue a notice to the person who had 
asked for reference and all persons in the said 
objection except such of them as have con- 
sented without protest" to receive payment of 
the compensation awarded The expression 
"all the persons interested in the objection in 
Sec 20(b)" cannot be read in isolation, but on 
the other hand, it has to be understood in the 
light of the subsequent expression “except such 
(1f any) of them as have consented without 
protest to receive payment of the compensa- 
tion awarded.” Therefore, what 1s contemplated 
under this provision 1s those persons who have 
already objected to the acquisition excepting 
those persons who have received compensa- 
tion without protest are alone entitled to 
receive notice Sec 20(c) makes the position 
clear by stating that if the objection is in regard 
to the area of the land or to the amount of the 
compensation, notice must be given to the 
Collector, Sec 20 has to be read together with 
Sec 19 ofthe Act If itis understood in the said 
manner, there Is no scope for issuing any 
notice to anybody else like the petitioner/Cor- 
poration and other similarly situated persons 
To put 1n other words, notice is contemplated 
under Sec 20 only to the persons who have 
raised objection and who are really interested 
in such objections but not to any other person 
who was neither interested in the land nor in 
the compensation and who was not a party to 
the award. Only in cases where the quantum of 
compensation is objected to, notice should go 
to the Collector who made the award, and not 
to any other person for whose benefit the 
lands were acquired Again we find that the 
scope ofthe enquiry under Sec.20(1) of the Act 
conducted ona reference from the Collector is 
restricted only to the persons who have raised 
objection and who are likely to be affected by 
any decision on such objection ” 
The Full Bench then noticed that the only nght to 
which the petitioner Corporation and other bene- 
ficiaries were entitled to, was the one given under 
Sec 50(2) of the Act which occurs after various 
provisions relating to acquisition for a public 
purpose under Part II of the Act and for Compa- 
nies under Part VII of the Act and thus said 
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“As already pointed out, the person interested 
has been clearly indicated in the said provi- 
sions and nowhere we find that any right has 
been conferred on the company to take part in 
theaward proceedings or toseeka reference to 
the Civil Court against the award That posi- 
tion is reiterated in this Sub-section, which 
clearly says that 1n any proceeding held before 
a Collector or Court in such cases the local 
authority or company concerned may appear 
and adduce evidence for the purpose of deter- 
mining the amount of compensation The 
Proviso to this Sub-sectıon makes the position 
clear beyond any doubt. It says that no such 
local authority or company shall be entitled to 
demand a reference under Sec 18 When there 
1s Such a clear embargo on the rights of the 
Company, we fail to understand how the 
Company can be treated as a party who 1s 
entitled to notice in the proceedings arising 
out of such reference The principle underly- 
ing this provision 1s that the Government is 
acquiring the land for the benefit of the com- 
pany and they are expected to take care of the 
interest of the Company or the local authority, 
as the case may be, and therefore there is 
identity of interests between them. As a matter 
of fact, that lands are acquired by the Govern- 
ment and then only they are transferred to the 
Company as per the agreement entered into 
between them. 
The Court also said that it will not be possible to 
invoke O.1 Rule 10 of the Code of Civil Procedure 
to implead any person for whose bénefit the land 
1s acquired for the reason of the provisions in 
Sec 53 of the Act which reads as follows 
“Save in so far as they may be inconsistent with 
anything contained ın this Act, the provisions 
of the Code of Civil Procedure shall apply to all 
proceedings before the Court under this Act.” 
and held 
“Therefore, once it is found that the provision 
in O 1, Rule 10, C.P.C is inconsistent with the 
provisions under the Land Acquisition Act, 
there is no scope for ınvoking the said provi- 
sion Therefore considering the scheme of the 
Act in its entirety, we find no difficulty 1n 
comingto theconclusion that thebeneficiaries 
are not entitled to be impleaded as parties and 
they haveno right to challenge the correctness 
ofthe compensation amount fixed by the Civil 
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Court, by way of appeal or writ petition ” 
The above view of the Full Bench of this Court is 
ın tune with the view of the Supreme Court in 
Santhoshkumar and otheis v Central Warehousing 
Corporation and another, AIR 1986 SC 1164 
The principal question raised before the Supreme 
Court in that case was that the High Court was 
wholly in error in entertaining the writ petitions to 
challenge the award made by the Collector on the 
ground that the same was excessive and that too 
not at the instance of the Government, but at the 
instance of the corporation at whose request the 
acquisition was made The Supreme Court held as 
follows 

“In our view there cannot be any possibility 

that the scheme of the Act is that, apart from 

fraud, corruption or collusion, the amount of 
compensation awarded by the Collector under 

Sec 11 of the Act may not be questioned 1n any 

proceeding either by the Governmentor by the 

Company or Local authority at whose instance 

the acquisition 1s made Sec 50(2) and Sec 25 

lead to the inevitable conclusion Surely what 

may not be done under the provisions of the 

Act may not be permitted to be done by invok- 

ing the jurisdiction of the High Court under 

Art.226 -Art.226 ıs not meant to avoid or circum- 

vent the processes of the law and the provi- 

sions of thestatute When Sec 50(2) expressly 
bars the Company or local authority at whose 

Instance the acquisition 1s made from demand- 

ing a Reference under Sec 18 of the Act, 

notwithstanding that such company or local 
authority may be allowed to adduce evidence 
before the Collector, and when sec.25 expressly 
prohibits the Court from reducing the amount 
for compensation while dealing with the 

Reference under Sec 18, it 1s clearly not vos- 

sible. for the Company or local authority to 

invoke the jurisdiction of the High Court under 

Art.226 to challenge the amount of compensa- 

tion awarded by the Collector and to have it 

reduced.” 
25. It is 1ndeed intrinsic in the scheme of the Land 
Acquisition Act that the Collector must notice the 
person interested 1n any land which has bcen 
notified under Sec 4, Sub-sec (1) to object to the 
award under Sec 5-A if it ıs not an emergency 
proceeding under Sec 17 of the Act and inall cases 
for compensation under Sec 9 of the, Act of the 
Government intention to take possession of the 
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land to afford an opportunity to the person inter- 
ested to clarm compensation. Any person falling 
in its category and duly noticed thus will be before 
the Collector and thus a party to the reference 
under Sec 18 of the Act ın case an award 15 not 
acceptable to them. Others who wil] be strangers 
until that stage however will still have a right to 
raise a dispute as to apportionment of compensa- 
tion under Sec.30 of the Act. Sec 30 of the Act 
states, 
“When the amount of compensation has been 
settled under Sec.11, 1f any dispute arises as to 
the apportionment of the samc or any part 
thereof, oras to the persons to whom the same 
or any part thereof is payable, the Collector 
may refer such dispute to the decision of the 
Court." . 
While there 1s a ume limit for purposes of pro- 
ceeding under Sec.5-A of the Act or for all pro- 
ceedings before the reference to Court under Sec.18 
of the Act, there is no time limit for a dispute 
under Sec.30 of the Act. The Supreme Court in 
Dr GH Grant v State of Bihar, A.IR. 1966 S.C 
237, has clearly indicated that a person shown in 
that part of theaward, which relates to apportion- 
ment of the compensation, who is present either 
personally or through a representative, or on whom 
a notice 1s served under Sub-sec (2) of Sec.12, 
must, if he does not accept the award, apply to the 
Collector within the ume prescribed under Sec.18(2) 
to refer the matter to the Court, but person who 
has not appeared in the acquisition proceeding 
before the Collector may, if he 1s not served with 
notice of the filing, raisea dispute as to apportion- 
mentoras to the persons to whom itis payable and 
apply to thecourt for a reference under Sec.30, for 
determination of his right to compensation 
which may have existed befgre the award, or 
which may have developed upon him since the 
award A person inwhom a right to compensation 
has existed or accrued after the award may also as 
observed by the Supreme Court in the case of 
Dr G H Grant v. State of Bihar, A.I R. 1966 S.C. 
237, be relegated by the Collector to agitate the 
disputeinassuit, but itis obvious, the suit would be 
for apportionment of the compensation or the 
right to receive compensation but not as to the 
acquisition j 
26. The Supreme Court ın Gunwant Kaur v. Bhat- 
inda Municipality, A IR. 1970 S.C. 802, considered 
the appealof persons who had purchased the land 
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after the notification under Sec 4 of the Land 
Acquisition Act. They raised their objections and 
alleged that the substance of the notification under 
Sec.4 and its corrigendum was not published by 
the Collector ın the locality, that the proposed 
land sought to be acquired was not demarcated at 
site under Sec 4(2) of the Act that the procedure 
laid down in Sec.5-A was not followed, that the 
notification was vague and since the land sought 
to be acquired was not fully described in the noti- 
fication, theinterested persons could not file their 
objections against the requisition, that Khasra 
No.2030 was a very large plot of land consisung of 
several building plots which were all part of the 
main Khasra No.2030 and the original owneis of 
this field number had divided this field into several 
abadi plots and had sold them to different persons 
before the notification and unless the portions of 
Khasra No 2030 sought to be acquired were speci- 
fied by reference to certain areas thereof the owners 
could not be deemed to have intimation that their 
plots were to be acquired and that the notification 
issued by the Government under Sec 6 and the 
plan accompanying thereto did not tally with the 
alignment of the roads as originally intended to be 
laid or subsequently modified by the Municipal 
Committee The High Court, while dismissing the 
petition m imine, observed 
“The grievance of the petitioner’s complaint 
is that the area now sought to be taken 
possession of was not included in the acquisi- 
tion notification of 1959 In the elaborate order 
of the Collector the condition 1s, “I am satis- 
fied that the true area of land demarcated 
corresponds to the area notified and that it 
has been demarcated on the ground with as 
much accuracy as was reasonably possible " 
This Court cannot determine disputed ques- 
tion of fact and this petition 1s dismissed 
accordingly." 
Saying that the High Court was not deprived of its 
Jurisdiction to entertain a petition under Art 226 
ofthe Constitution merely because in considering 
the petitioner's right to relief questions of fact 
may fall to be determined and that the High Court 
has jurisdiction to try issues both of fact and law, 
and noticing that 1t was urged on behalf of the 
Municipal Committee before the Supreme Court 
that the three appellants were purchasers of the 
lands claimed by them after the notification under 
Sec.4 was issued and they had no right toChallenge 
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the issue of the notfıcatıon The Supreme Court 
said, 
“Tf, however, the notification under Sec 4 was 
vague, thethreeappellants who are purchasers 
of the land having title thereto may challenge 
the validity of the notification The appellants 
have spent in putting up substantial structures 
considerable sums of money and we are unable 
to hold that merely because they had pur- 
chased the land after 1ssue of the notification 
under Sec 4 they are debarred from challeng- 
ing the validity of the notification, or from 
contending that it did not apply to their lands ” 
This ıs thus an authority that a purchaser after the 
notification under Sec 4 can have locus standı. But 
then the challenge to the notification by such a 
person can well be under Sec 5-A of the Act if the 
purchase 1s before the publication of the notifica- 
tion as required under Sec 4 of the Act Since the 
ownership is not transferred until possession 1s 
taken under sec 16 of the Act and there is not 
absolute vesting of the land in the Government 
free from all encumbrances until the Collector 
after making the award under Sec 11 takes posses- 
sion of the land, it is not difficult to visualise that 
a purchaser after notification under Sec 4 or even 
declaration under Sec 6 ofthe Act can bea ‘person 
interested’ If, however, the owner had the notice 
of the notification under Sec 4 of the Act or the 
declaration under Sec 6 of the Act and he sold the 
land concealing this information, would he create 
1n thé purchaser a right to seek a de novo hearing 
under Sec 5-A of the Act That obviously cannot 
be allowed Such a purchaser, therefore, may be 
found to be a stranger, who would be raising a 
controversy as to the objections which were to be 
raised by the owner under Sec 5-A ofthe Act He, 
however, shall still have the locus standı as a per- 
Son interested to object to the award until the 
proceeding reached the stage of reference under 
Sec 18 of the Act Beyond Sec 18 reference also, 
there can be a third party right, but that will be for 
the purpose of Sec 30only as to apportionment of 
the amount of compensation In these cases, the 
court shalf not be wrong in asking the petitioner 
how he claimed any right ın the property acquired 
and refusing to interfere with the notification for 
the reason that the vendor could not create a right 
1n the vendee that stood extinguished after the 
expiry of the statutory period of 30 days from the 
date of the publication of the notification under 
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Sec 4of the Act A notification, however, may he 
found to have been issued in violation of such 
mandates of law, which unless complied with, 
would render the notification void ab vitio. Deter- 
mination of such a question will be done some 
times on pure reading of the law and some times 


` on facts alleged ın the petition Facts which go to 


the root and upon which the jurisdiction to pro- 
ceed under a special statute, depends, are called 
preliminary facts, collateral facts and or jurisdic- 
tional facts Ifsuch facts are found non-existing, all 
acts done under the Act would be without jurisdic- 
tion The judgment ın Gunwant Kaur v Bhatında 
Municipality, A IR 1970S C 802, has tobe under- 
stood in this light The judgment gives a clear 
indication that a purchaser of a land under the 
notification under Sec 4 of the Act will have /ocus 
standi to challenge the validity of the notification 
and if he is able to show that the notification is 
invalid, then he has established his claim to the 
land free from acquisition 
27. Much stress has been laid before us on the 
ground of vagueness Since we are not entering 
ınto the facts, we do not wish to state now va guc- 
ness of the notification will affect its validity, but 
then ıt 1s always possible to find vagueness going to 
the root of the notification as has been found by 
the Supreme Court in one of its latest judgments 
in the State of Tamil Nadu and anothe v 
A Mohammed Yousef Seven others, JT 1991(3) 
S C 347 That was a case relating to the acquisi- 
tion proceeding started for obtaining land for 
construction of houses by the Tamil Nadu 
Housing Board constituted under Sec 3 of the 
Madras State Housing Board Act, 1961 Madıas 
Act 17 of 1961 This fact was mentioned in the 
impugned notification The High Court held that 
the public purpose mentioned in the notification 
was too vague ın absence of details relating to the 
scheme for which the acquisition was sought to be 
made, and consequently, the land owners could 
not effectively avail of the benefits under Sec 5-A 
of the Land Acquisition Act by filing their objec- 
uon TheSupreme Court formulated thequestion 
ın these words 
“The question for decision 1s whether the 
acquisition proceeding can be initiated only 
after the framing of the proposed scheme and 
not earlier " . 
The State's contention before the Supreme Court 
was that having regard to the provisions of the Act 
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and the other relevant considerations, 1t must be 
held that the procedure in regard to the prepara- 
tion of the scheme had to await the conclusion of 
the land acquisition proceeding It was only after 
the possession of the land was delivered to the 
Board that its engineers and other experts could 
go over the land, make necessary inspection and 
collect vital data on the basis of which the scheme 
could be drawn up It was essential according to 
the State, to have a clear 1dea of the area of the 
land, 1ts boundaries and the nature of the soil for 
deciding about the details of the proposed scheme, 
and this was not possible so long as the owner of 
the land continucd ın possession Any attempt to 
draw up a scheme earlier according to the State, 
had been an exercise in futility It was alternatively 
argued that if ıt was possible to frame the scheme 
without waiting for the acquisition and possession 
of the land, it could not be further assumed that 
the land acquisition proceeding had to await the 
finalisation of the scheme The Supreme Court 
answered this contention saying 
“The order, in which the different steps for the 
preparation of the scheme and the acquisition 
of the land, is suggested on behalf of the peti- 
tioners to be taken, appears to be impractical 
and defeating the purpose of Sec 5-A of the 
Land Acquisition Act If the notification 
under Sec 4 under the Land Acquisition Act is 
published without waiting for the scheme, as 
hasbeen done in the present case, it will not be 
possible for the land owners to object to the 
proposed acquisition on the ground that the 
land is not suitable for the scheme at all, and 
therefore does not serve any public purpose, 
or that another piece of land in the area 
concerned, is far more suitable, leading to the 
conclusion that the proposed acquisition 1s 
mala fide We, accordingly, hold that a pro- 
ceeding under the Land Acquisition Act read 
with Sec 700f the Madras Housing Board Act, 
can be commenced only after framing the scheme 
for which the land ıs required The notification 
issued under Sec 4 in the present case must, 


therefore, be held to be premature, and it was * 


rightly quashed by the High Court 

The Supreme Court, however, observed 
“We ,do not think that as a result of this 
Judgment the concluded land acquisition 
proceedings caa be allowed to be re-opened 
Although we have held that the 1nitiation of 
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the proceeding for acquisition has to await 
framing of ascheme, 1t does not mean that the 
concluded acquisition proceeding can be con- 
demned as void so as to be ignored later 
However, to avoid unnecessary controversy we 
are hereby clarifying the position that a ground 
based on the present judgments shall be avail- 
able to the land owners only for such land 
acquisition proceedings, which are under chal- 
lenge and still pending decision » 
The Supreme Court thus on the one hand took 
notice of the infirmity in the land acquisition 
proceedings and the denial to the land owners of 
their right to raiseobJections under Sec 5-A ofthe 
Act and on the other hand, cautioned that con- 
cluded acquisition. proceedings should not be 
allowed to be condemned as void even though 
there had been such ınfırmıty 
28. A BenchoftheSupreme Court had occasion to 
consider the question as to who the “person inter- 
ested' is ın Central Government Servants Co-op- 
erative Housing Society v Wahab Udam, AIR 
1981 S C 866, and took notice of the following 
circumstances 
"(1) A sale certificate had been issued to the 
first respondent, Wahab Uddin, after the pur- 
chase of the land 1n auction sale held 1n 1962, 
(2) The Collector, Agra, knew that first 
respondent had purchased the land in auction 
for he had himself filed a suit for ejectment 
from the land in question under Sec.171 of the 
Tenancy Act against the first respondent, and 
that the suit was dismissed by the Assistant 
Collector, Ist Class, the appeal preferred against 
the said order had also been dismissed by the 
Commissioner, 
(3) The Collector issued notice under Sec.9(3) 
ofthe Act calling upon the first respondent to 
prefer his claim, 1fany, for compensation ofthe 
land acquired, 
(4) and thatin thecounter-affidavit filed by the 
Collector, in reply to the affidavit filed by the 
first respondent before the High Court, the 
claim of the petitioner to get compensation for 
the rights acquired by the Government was not 
denied by the appellant 
The Supreme Court on that basis said that, 
we agree with the High Court that the first 
respondent was a ‘person interested’ within 
the meaning of clause (b) of Sec 3 of the Act.” 
29. The case of Special Land Acquisition Officer, 
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Bombay v Mis Godrej & Boyce, A.I R. 1987 S C 

2421, had been cited at the Bar, but, this however, 
1s not relevant on the question that we are consid- 
ering here 

30. The position thus in cases of acquisition of 
landis that the interest therein can be transferred 
by the owner thereof to a purchaser and/or that 
besides the owner, there could be another person 
interested in the property, which logically can also 
extend to any other right accruing during the 
pendency ofthe acquisition proceeding to a third 
party by transfer or otherwise This will be so even 
in cases of acquisition under Sec 17 of the Act and/ 
or Sec.17-A of the Act, because ownership is not 
disturbed until the Collector takes possession of 
the land. This has been the consistent view of all 
the courts in India including the Patna High Court 
ın State of Biharv Dr G H Giant, A IR 1960 Pat 

382 (F.B ), the Calcutta High Court in Nrisingha 
Charan Nandı Choudhun v. Nagendra Bala Debee, 
A.I R. 1933 Cal. 522, the Allahabad High Court in 
Union Sugar Mills Company v U P Government, 
ALR. 1958 AIL526, the Rajasthan High Court ın 
Neelkanth Malı v Jagannatha Singh, A I R. 1957 
Raj 59, and Calcutta High Court in the case of 
Benarası Sha v. Lakshmi Ranı Deve Sankar, (1964) 
ILR.2Cal 662 

31. We have already seen that the concept of 
person aggrieved is not in any way different from 
a person interested and that there can be a variety 
of interests and different persons may have differ- 
ent interests It ıs also possible that a person 
surrendered some interests but fought for the 
other interests, such as the owner found no ten- 
able objection to the acquisition but questioned 
the adequacy of the compensation The locus standı 
to question the acquisition thus will not be avail- 
able to him. He can, however, question the quan- 
tum of compensation Similarly a purchaser of a 
piece of land under acquisition, who came in the 
picture only after the stage of objection under 
Sec.5-A but before the dispute of compensation 
was decided, may enter into the proceeding and 
question the compensation amount but may not 
demand inquiry under Sec 5-A of the Act If he 
purchased after the notification under Sec 9, he 
cannot be heard to say that he was entitled to a 
notice. A purchaser may have a right to raise 
objections to the award and/or everracquisition 
suchas the objection that the proceeding elapsed 
because the award was not made within the 
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supulated period and like but not the objections 
which the owner availed or had opportunity to 
avail under Sec 5-A of the Act If his purchase 1s 
after the award but before possession 15 taken by 
the Collector, he may not be heard to question the 
acquisition because his vendor never questioned 
theacquisition These, however, will depend upon 
facts as well as law attracted to the fact situation of 
each case Thus ıt will be a misconception to say 
that a purchaser shall have no /ocus standi. But it 
will be equally misconceived if it 15 said that the 
purchaser shall have /ocus standı ın all circum- 
stances 
Thecırcumstances ofeach case will thus show how 
far the Court can go to accommodate the pur- 
chaser/petitioner and what is the extent of his 
rightin Jeopardy If he 15 coming to meddle in the 
proceeding in which his vendor had notice and/or 
participated, he would only be seeking a re-com- 
mencement of the proceeding That will not be 
permissible Heshall be thus exhibiting as noticed 
ın the case of Coleman v Miller, (1939)307 US 
433, that he has got no standing to sue for judicial 
relief Courts can intervene only where legal rights 
are invaded Legal wrong requires a judicially 
enforceable right and the touchstone to justicia- 
bility 1s injury to a legally protected right In all 
cases, the Courts shall refuse to recognise the right 
which has got an illegal effect and decline for that 
reason to recognise thestanding of the petitioner 
Inshort, if the purchaser/petitioner isin a position 
to show that something has been done contrary to 
Jaw in the name ofthe land acquisition proceeding 
under the Act, he can maintain a writ petition and 
he shall have locus standi, otherwise not AS 
observed in the judgment of the Supreme Courtin 
the case of Jasbhai Desaiv Roshan Kumar, A I R 
1976 SC 578 
"Tt 1s true that ın the ulumate analysis, the 
jurisdiction under Art 2261n general and certi- 
orari ın particular is discretionary But in a 
country like India where writ petitions are 
instituted in the High Courts by the thousand, 
many of them frivolous, a strict ascertainment, 
at the outset, of the standing of the petitioner 
to invoke this extraordinary jurisdiction, must 
be insisted upon ” : 
It should be seen whether thé petitioner has been 
deprived of a legal right and/or has sustained 
injury to any legally protected ınfereşt or, ın other 
words, whether he has been subjected to a legal 
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wrongorsuffered any real grievance. According to 
the Supreme Court, 1f he has not legal peg of a 
Justiciable claim to hang on, he ıs not a person 
aggrieved and has no locus standı to challenge 
32. Thus the Court must ask the questions from all 
such persons as indicated above and 1f questions 
asked show that he has challenged the acquisition 
for (1) ıt ıs void for a valid reason, the Court shall 
protect his interest, (2) otherwise, the court shall 
take notice of the legal injury, 1f any, and see 
whether ıt can remedy it and if there is no legal 
grievance, hold that he 15 not the person aggrieved 
and thus pot no /ocus standi 

33. The reference 1s answered accordingly 
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Answered accordingly 
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and 198 of 1991 10th December, 1991 


The Superintending Engineer, National Highways, 


Tirunelveli . Appellant ` 
" s 
T.Chellagurusamy andanother Respondents 


Aibitranon Act (X of 1940) - Interest Act (XIV of 
1978), Sec 1(3) - Interest award of, in arbitration 
Proceedings - Principles ielating to, pror to 
commencement of Interest Act 
As per the law which stood prior to the com- 
mencement of the Interest Act, the position 1s as 
follows (1) With reference to interest prior to the 
date ofreference and from the date from which the 
money become due, the Arbitrator may grant such 
interest (2) Then, regarding the interest pendente 
ite, that ıs, from the date of reference to arbitra- 
tion till the date of award, the Supreme Court has 
heldin StateofM P v S &S Limited, AIR 1972 
SC 1507, that where the dispute relating to 
payment of interest was also referred to arbitra- 
‘tion, the arbitrator could decide that dispute and 
grant such iriterest just as court could do under 
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Sec 34, C P C Regarding the interest from date of 
the award to the date of decree also, the Supreme 
Court has held in Union of India v Bungo Steel 
Furniture, AIR. 1967 SC 1032, ın the same 
manner [Paras 9 and 10] 
Cases referred to: 

Mis Goutham Constructions & Frsheries (P) Ltd. v. 
National Bank for Agri & Rural Development, 
(1991) L W421, P Shanmugha Sundaram v 
Mis Bharat Petroleum Corporation Ltd., (1991)1 
LW 481, VV Raghavan v Mis Madras Refineries 
Ltd., (1991)1 LW 536, State of MP v S&S 
Limited AIR 1972 S C 1507, Union of India v 
Bungo Steel Furniture, AIR 1967 S C 1032 
Appeals against the order of the court of the 
Subordinate Judge, Srvilliputhur, dated 22.10 1983 
and made in Arbitration O P Nos 89 and 108 of 
1981 respectively 

The Judgment of the Court was delivered by 
Abcul Hadi, J - The appellant ın these two civil 
miscellaneous appeals is the Superintending 
Engineer, National Highways, Tirunelveli 
CM A No 261 0f 1985 arises out ofthe O P No 89 
of 1981 on the file of the Subordinate Judge, 
Srıvıllıputhur filed by the appellant for passing a 
decree 1n terms of the Award passed by the Arbi- 
trator, who 1s the 2nd respondent in both the 
appeals CM A.No 262 of 1985 arises out of 
O P No.108 of 1981 filed by the 1st respondent in 
both the appeals, to set aside the said Award ın so 
far asit relates to paras 1, 3 and 4 of the Award “A 
Common Judgment was passed ın both the origi- 
nal petitions ön 22 10 1983 

2. The 1st respondent ıs the Highways contractor. 
As per the agreement between the appellant 
and the 1st respondent, the appellant gave the 1st 
respondent contractor, the work of laying 
approach road to the bridge in question The said 
work consisted of two stages One is collecting 
gravelon the said road side and the rate for doing 
thesaid work was fixed at Rs 10 25 per cubic metre 
and the total gravel so collected admittedly came 
to 48,490 cubic metres The second stage of the 
workis spreading the said gravel and pressing ıt or 
compacting it on the said road @ Rs 16 per ton 
cubic metre Regarding these two stages of this 
work, dispute arose between the said parties and 
the dispute was referred to the abovesaid Arbitra- 
tor on 14 7 1978, who has passed the Award on 
29 3 1979 The appellant filed the abovesaid orıgı- 
nal petition for passing a decree 1n terms of the 
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said Award, while the Ist respondent-contractor 
filed the abovesaid O.P.No.108 of 1981 for setting 
aside the abovesaid portions of the Award as 
stated above. 

3.The court below made modifications with refer- 
ence to paragraph 1 and paragraph 3 (i1) of the 
relief portion of the Award and set aside para- 
graph 3(iii) therein. With regard to paragraph 
3(1v) of the Award, the court below agreed with 
the Arbitrator and refused to grant interest as 
claimed by the Contractor. Accordingly it passed 
the decree. (Though the judgment and decree 
passed by the court did not expressly specify the 
'amount decreed, from the claim petition and the 
counter statement we are able to gather that the 
amount decreed is the sum total of the two amounts 
claimed ın the claim petition, viz., Rs.27,660 and 
Rs.18,989.86, that is, Rs.46,649.86. In other words, 
what is mentioned in Paragraph 19 of the decree 
would refer to the abovesaid Rs.27,660 and what is 
referred to in paragraphs (3) and (4) of the decree 
would together refer to the abovesaid Rs.18,989.86 
Aggrieved by the said decree, these appeals have 
been filed by theappellant. On the other hand, the 
1st respondent-contractor has filed cross-objec- 
tion in each of these appeals. The cross-objection 
in C M.A.No.262 of 1985 relates to cost only. The 
other cross-objection in C. M.A.No.261 of 1985 
relates to interest. 

4. Now, let us deal with the abovesaid appeals. In 
the above referred to paragraph 1 of the Award, 
the Arbitrator came to the conclusion that the 
first respondent's contention that the abovesaid 
work was completed, was not correct. Hence, the 
arbitrator refused to direct theappellant to pay to 
the Ist respondent the 5% of value of work Łe., 
Rs.27,660 withheld by-the appellant. Consequently, 
the Arbitrator concluded in paragraph3(iii) ofthe 
Award that, for the balanceofthe work to bedone, 
it has to be determined in advance as to how much 
gravel is required. The Court below has modified 
the abovesaid conclusion in paragraph 1, by hold- 
ing that the abovesaid work had been completed. 
Hence, the Court below directed the appellant to 
pay the abovesaid 5% amount (which comes to 
Rs.27,660) to the 1st respondent. Further, conse- 
quently, it set aside the abovesaid conclusion reached 
in paragraph 3(ii1) of the Award. ` 

5. Only with reference to the modification made 
to the abovesaid paragraph 1 and the consequent 
setting aside of the conclusion reached in 
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paragraph 3(iii) of the Award, the learned counsel 
for the appellant made his submission and not 
with reference to the other modification made 
with reference to the above referred to paragraph 
3(i1) of the Award. His only submission, ın essence 
is, that the court below erred in reaching the con- 
clusion that the work entrusted to the 1st respon- 
dent was completed by him. So, 1n this appeal, we 
are called upon to decide only with reference to 
the abovesaid submission Hence, we have not set 
out the other pleadings of the parties or the other 
findings of the Arbitrator or court below 1n any 
detail. 

6. The conclusion to be reached on the abovesaid 
submission of the learned counsel for the appel- 
lant, even according to him, depends solely on the 
interpretation to be put on the relevant passage in. 
Exs.A-23 and A-24. Ex.A-23 ıs the letter dated 
20.2.1978 written by the Divisional Engineer to 
the Superintending Engineer and Ex A-24 is the 
letter dated 24.2.1978 written by the abovesaid 
Superintending Engineer to the Chief Engineer. 


- The abovesaid passage which occurs 1n both the 


said letters runs as follows: 

"Ihe portion of work entrusted to the 
contractor has been completed As the work 
entrusted to the contractor has been com- 
pleted, the extension of time and long time 
contract proposal may be sanctioned." 

According to the learned counsel for the appel- 
lant, this statement means that-only a portion of 
the workentrusted to the Ist respondent has been 
completed. But, we are unable to accept this inter- 
pretation. The abovesaid passage does not use the 
expression “a portion", but uses the expression 
“the portion". That means the whole of the work 
entrusted to the 1st respondent,-even though it 
may be a portion of the entire work necessary for 
laying the abovesaid approach road to the bridge 
inquestion. This interpretation ofours 1s fortified 
by the subsequent statement ın the abovesaid 
passage, which begins by saying “as the work en- 
trustedto thecontractor has been completed" So, 
itis clear that the work entrusted to the 1st respon- 
dent had already been completed If that 1s so, 
automatically, the abovesaid 5% amount has to be 
paid by the appellant to the 1st respondent Con- 
sequently, further, there is'no question of balance 
work to be done. Therefore, the court below 1s 
right in having modified the abovesaid paragraph 
1 of the Award and in having set aside de paragraph 
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3(in) of the Award as stated above and both the 
civil miscellaneous appeals are liable to be dis- 
missed 

7. Now, coming to the above referred to cross- 
objections, so far as the cross-obyection relating to 
cost 1s concerned, 1t has to be dismissed since even 
before the court below the learned counsel for the 
Ist respondent admitted that ıt was within the 
discretion of the Arbitrator and since on the ground, 
the Court below also held that the decision of the 
Arbitrator regarding the cost was correct The 
learned counsel for the 1st respondentalso did not 
advance any argument on the question of cost 
Therefore, the cross-objection ın C.M.A No.262 
of 1985 is liable to be dismissed 

8. So faras the cross-objection in C M.A.No 261 
of 1985 1s concerned, the only point argued by the 
learned counsel for the 1st respondent is that the 
court below should have also modified the relief- 
portion of paragraph 3(1v) of the Award by grant- 
ing the interest claimed by the 1st respondent, vz , 
17% interest on the abovesaid amounts of Rs 27,660 
and Rs 18,989 86 withheld by the appellant. 
Admittedly, there was no agreement between the 
parties for the interest claimed. The court below 
also observes so But, the learned counsel for 
the 1st respondent-cross-objector relies on three 
recent decisions of Lakshmanan, J , ın M/s Goutham 
Constructions & Fisheries (P) Ltd. v National Bank 
for Agr! & Rural Development, (1991)1 L W 421, 
P Shanmugha Sundaram v Mis Bharat Petroleum 
Corporation Lid, (1991)1 LW 481 and VV 
Raghavan v Mis Madras Refinenes Ltd. and an- 
other, (1991)1 L W 536, and claims that interest 
should be awarded as per the said judgments ren- 
dered relying on recent Supreme Court decisions 
But, the above referred to judgments of this Court 
by Lakshmanan, J., and the Supreme Court deci- 
sions only explained the legal position regarding 
grant of interest in arbitration proceedings, where 
reference to arbitration was made after the coming 
into force of the Interest Act, 1978. The said Act 
came into force only on 19 8.1981 pursuant to the 
notification issued under Sec.1(3) of the said Act. 
But, in the present case, as already stated, the 
reference to arbitration was much earlier, that is, 
on 14 7.1978 itself So, the said Interest Act, 1978 
and the said decisions will have no application to 
the present case, : 

9. As per the law which stood prior to the com- 
mencement of the said Act, the position 1s as 
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follows: (1) With reference to interest prior to the 
dateofreference and from thedate from which the 
money became due, the Arbitrator may grant such 
interest But, since there is no agreement between 
the parties regarding thesame, weare not inclined 
to interfere with the finding of the Court below in 
this regard. (2) Then, regarding the interest 
pendente lite, that is, from the date of reference to 
arbitration till the date of award, the Supreme 
Court has held in State of M.P. v. S. & S. Limited, 
ALR. 1972 SC. 1507, that where the dispute 
relaung to payment of interest was also referred 
to arbitration, the Arbitrator could decide that 
dispute and grant such interest just as court could 
do under Sec.34, C.P.C. We find that with refer- 
ence to the above referred to sum of Rs.46,649.86 - 
withheld by the appellant, reference was made to 
the Arbitrator for giving a decision regarding 
the same. So, we grant interest with reference to 
the abovesaid amount withheld, from the date of 
reference to the date of Award. The reasonable 
rate of mterest which could be awarded for this 
period could be fixed at 12% per annum. Accord- 
ingly we grant interest at the said rate for the said 
period. 

10. Further, regarding the interest from date of the 
Award to the date of décree also, the Supreme 
Court has held in Union of India v. Bungo Steel 
Fumuture, AI R. 1967 S.C. 1032, in the same manner. 
So, here also we grant interest at 1276 per annum 
with reference to the abovesaid amount withheld 
by the appellant. : 

11. Regarding the interest after the date of thé 
decree, the court below has already granted 
6% interest per annum. In the circumstances, we 
think ıt would be reasonable to substitute this by 
9 per cent per annum. Accordingly this cross 
objection has to be allowed to the extent men- 
tioned in the abovesaid paragraphs 9 and 10 and 
this paragraph. 

12. In the result, both the civil miscellaneous 
appeals and the cross objection in C.M.A.No.262 
of 1985 are dismissed. The cross-objection in 
C.M A.No.261 of 1985 is allowed in part by grant- 
inginterest at the rate of 12% per annum from the 
date of reference till the date of decree with 
reference to the abovesaid amount withheld by 
the appellant and by granting 9% p.a. interest for 
the period subsequent to the decree of the court 
below. In other respects, the said cross-objection 
1s dismissed. In the circumstances of the case, 
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there will be no order as to costs both- in the 
appeals and in the cross-objections. 


‘BS. 


Appeals and cross objection 
dismissed/other cross objection 
allowed in part. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- Srinivasan, J. 


S.A.No.2136 of 1981 30th August, 1991. 


S.Sarojini (died) and others -Appellants 
v. 

The Nungambakkam Saswatha Dhanarakshaka 
Nidhi Ltd. and others .. Respondents. 


Transfer of Property Act (IV of 1882), Sec 69 
Private auction of mortgaged property under - Ban 
of purchase - Does not apply to a puisne mortgagee 
who has not brought the property'to auction. 

A puisne mortgagee is entitled to purchase the 
property in the auction brought under Sec.69 of 
the Transfer of Property Act by the first mortga- 
gee. Nothing in law prevented the puisne mortga- 
gee from making a purchase. [Para 9] 
Cases referred to: 

Egmore Benefit Society v. Aburupammal, (1943)1 
M.L.J. 92; Mrs.N.Waoshare v. Pierce Leslie & 
Company, (1960)2 M.LJ. 401; Nagendra Bala Dasa 
v. Dinanth Mahish, 46 M.L.J. 532; Durai Kannoo v. 
Saravana Chettiar, (1963)2 M.LJ 399 
V.Swaminathan for Mjs.M.P.Subramaniam and 
B.Jagadeesan, for Appellants. 

B.Rajagopalan, for Respondent No.1 
R.Knshnaswami, for Respondent No.2. 
Mis.R.Vedanıham and N.Balasubramanıam for 
Respondent Nos.3 to 5. 

The Court delivered the following 
JUDGMENT:- Several interesting questions of 
law were argued by learned counsel for the appel- 
lants at length. But, unfortunately, most of them 
do not arise for consideration in this case on the 
facts of the case. 

2. The facts are shortly these:- The plaintiff 
who died pending the second appeal, executed a 


mortgage of the suit property in favour of the 1st 
defendant on 28 10 1963 for a sum of Rs.25,000. 
The plaintiff executed a promissory note in favour 
of the 4th defendant who filed a suit thereon and 
in execution of the decree passed in that suit, 
purchased the equity of redemption on23 1 1969. 
Thereafter, the plaintiff executed a second mort- 
gage in favour of the second defendant on 20 5.1971 
forasum of Rs 10,000 The plaintiff executed the 
third mortgage in favour ofthe third defendant on 
20.12 1971 for a sum of Rs 5,000 The first defen- 
dant who has been repeatedly demanding the 
amount due from the plaintiff under the first 
mortgage brought the property to sale ın exercise 
ofits power under Sec 69 of the Transfer of Prop- 
erty Act and on 5.2 1972, the property was sold 
The öth defendant was the highest bidder and she 
became the purchaser But, on 182.1972, the plain- 
tiff filed the present suit O S.No.1470 of 1972 on 
the file of City Civil Court, Madras for a declara- 
tion that the sale dated 5 2 1972 was ınvalıd and 
null and void and for an injunction restraining the 
first defendant from executing a sale ın favour of 
the third defendant As per the plaint, the third ` 
defendant was the purchaser 1n the auction sale 
The 5th defendant was ımpleaded by the plaintiff 
much later as the plaintiff found out that the 
purchaser was tlie 5th defendant 

3. As soon as the suit was filed, the plaintiff 
obtained an order of injunction from the trial 
court restraining the first defendant from execut- 
ing a sale deed in favour of the purchaser The 
suit was dismissed for default on 19 4 1975 and 
restored to file only later Before the suit was 
restored to file, the first defendant executed a sale 
deed on 15 7 1975 ın favour of the 5th defendant, 
the registration copy of which ıs marked as 
Ex A-11 Infact, the 5th defendant was impleaded 
asa party to the suit only on 2 4 1976 after the res- 
toration thereof 

4. The only ground of attack against the private 
sale made ın the plait was that there was no 
proper publicity to the auction and there was 
fraud and irregularity 1n the conduct of the auc- 
tion. In the plaint, it was averred that the third 
defendant was requested by the plaintiff to help 
her to clear her debts and she exdcuted ın his 
favour a general power of attorney in respect of 
the management of the suit property But the 
averment proved to be false as Jus. power of 
attorney marked as Ex.A-2 shows that the third 
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defendant was empowered to manage only the 
business of the plaintiff and he had nothing to do 
with the suit property as such. It was also averred 
in the plaint that the plaintiff executed the third 
mortgage 1n favour of the third defendant for 
expenses to be incurred by him for the purpose of 
clearing her debts According to the plaintiff, the 
third defendant sent a cheque for Rs.1,000 from 
out of the consideration for the mortgage to the 
first defendant, in order to prevent the first defen- 
dant from bringing the property to sale It was 
alleged that the third defendant wanted the plain- 
uff to sell the property for Rs.45,000 and as she 
refused to do so, he turned against her and stopped 
payment of the cheque. It was further alleged that 
the third defendant himself purchased the prop- 
erty at the auction held on 5.2 1972 by scaring 
away the bidders and having a few of his own men 
to bid, to make it appear as a regular auction. The 
plaintiff stated ın the plaint that she had an offer 
from a banker Mrs K-R.Muthayi Ammal to pur- 
chase the property for Rs.50,000 free of encum- 
brances and that an affidavit sworn to by the said 
person was filed as an enclosure. I do not find any 
reference whatever to the said affidavit in the hst 
of documents set out ın the plaint; nor does the 
index ofthe papers sent by the courts below make 
any reference to such an affidavit. No reference 
was made to the affidavit in the evidence of the 
plaintiff's husbang as P.W.1 Learned counsel for 
the respondents states that they have not been 
aware of any such affidavit having been filed in 
court Excepting for the reference thereto ın 
the plaint, there's no trace whatever of the said 
affidavit 

5. Both the courts have concurrently held that the 
contentions of the plaintiff that there was no due 
publicity to the auction, the property was worth 
much more than whatis fetched in theauction and 
the third defendant had played fraud to purchase 
the property'in the name of his wife were not 
substantiated by evidence. They are all questions 
of fact and sitting ın second appeal, I cannot 
interfere with the findings However, in viewofthe 
fact that learned counsel argued at length ail these 
aspects of the matter, I would refer only to a few 
facts which are rélevant to show that the findings 
of the courts below are unassailable. 

6. The documents filed by the defendants show 
that notices weré issued sufficiently in advance to 
the plaintiff before the auction was held. Theyalso 
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show that the auction was attempted to be held on 
several dates, but it was postponed at the instance 
of the plaintiff and P.W.1. It is also seen that the 
registered letters sent by the auctioneers to the 
plaintiff and P.W.1 returned unserved to the 
auctioneers. They are marked as Ex.B-4 series. 
Finally, the notice relating to the auction held on 
5.2.1972 was issued on 10.1.1972 to the plaintiff 
and her husband. The prinied auction notice was 
sent to the plaintiff and her husband. Before that, 
on 22.12.1971, the auctioneers sent a letter to the 
plaintiff and her husband that they were instructed 
by the first defendant to proceed with the 
adjourned auction sale and they were taking the 
necessary steps in the matter. There is ample 
evidence on the record which has been accepted by 
the courts beiow that there was due publicity to 
the auction sale. D.W.2 spoke about an advertise- 
ment of the proposed auction in “The Hindu’. 
Ex.B-6 has been marked to prove the same. The 
plaintiff issued a notice on 5.2.1972 under Ex. A-9 
to the first defendant. There was no averment 1n 
the said notice that the auction was not duly 
published by the auctioneers or the first defen- 
dant. In fact, in that letter, the first defendant was 
requested to put off the auction on the basis that 
there was an offer by the 4th defendant to receive 
alesser amount than what he paid for purchasing 
the equity of redemption in court auction, and 
that the plaintiff was anxious to sell the property 
for the best price in order to settle all the claims. 
P.W.1, the husband of the plaintiff deposed that 
he did not know whether there was a publication 
in ‘The Hindu’. There is nothing in the evidenceof 
P.W.1 which would go to prove that there was no 
proper publicity of the auction. 

7. Though, an allegation is made in the plaint that 
the property was worth much more than what it 
fetched in the auction and there was an offer by a 
person to purchase it for Rs.50,000 free from 
encumbrances, no evidence was produced before 
the court to substantiate that plea. A sale deed 
dated 28.11.1974 said to relate to an adjacent 
property was filed as Ex A-6 in order to prove the 
value of the property. That sale deed related to a 
vacant land and it will not help the plaintiff to 
show that the suit property was sold for very low 
price on 5.2.1972. In fact, the details of the suit 
property are not given anywhere by the plaintiff 
either in the plaint or in the evidence of P.W.1. 
Thearea of the land on which the suit building is 
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situated is not given. The only description 1n the 
plaint ıs that the suit property ıs a house, ground 
and premises bearing D No 7/A, South Gangai 
Amman Koll Street, Madras-24 P W 1 does net 
give the measurements of the property 1n order to 
show that ıt would have fetched much more than 
what it did in the auction held by the first defen- 
dant. The plaintiff has not examined any engineer 
or filed any document to show the value of the 
building on the suit property 

8. I have already referred to the fact that the third 
defendant was not a power of attorney agent to 
manage the suit property as stated ın the plaint 

The power of attorney confined itself to the busi- 
ness of the plaıntıff Hence, the allegations that 
the third defendant playeda fraud to purchase the 
property for himself are not made out Even the 
deed of mortgage ın favour of the third defendant 
dated 20.12 1971 was not filed in the courts below 

For the first time in this Court, an application 1S 
filed in C M P.No 7014 of 1986 to file a certified 
copy of the said mortgage deed as additional 
evidence. It is vehemently argued that the third 
defendant and the Sth defendant did not enter the 
witness box to deny the allegations made by the 
plaintiff and P.W.1 as her witness When nothing 
has been made out against the third defendant, 
there was no necessity for him or his wife to enter 
the witness box At any rate, that will not in any 
manner affect the validity of the sale held on 
5.2 1972. 

9. Learned counsel for the appellant contends that 
the third defendant was in fiduciary capacity and 
he had purchased the property in the name of his 
wife, 5th defendant According to him, the pur- 
chase 1s therefore null and void This contention 1s 
without any substance as there is nothing on rec- 
ord to show that the third defendant was 1n a 
fiduciary capacity. Excepting the production of 
the power of attorney marked as Ex A-2, there 1s 
nothing to show that the third defendant had any 
legal relationship with the plaintiff vis-a-vis the 
suit property On the other hand, the averment ın 
the plaint was that there was a mortgage 1n favour 
of the third defendant on 20.12.1971 Hence, the 
third defendant would be a puisne mortgagee As 
a puisne mortgagee, he was entitled to purchase 
the property in the auction brought under Sec 69 
of the Transfer of Property Act by the first defen- 
dant who was a first mortgagee Nothing in law 
prevented the third defendant from making a 


purchase even assuming that 1t was he who pur- 
chased the property Learned counsel for the 
appellant relied on a judgment ın Egmore Benefit 
Societyv Aburupammal, (1943)1 M LJ 92 Inthat 
case, the purchase was made by the mortgagee, 
who exercised the power of sale under Sec 69 of 
the Transfer of Property Act The court had no 
hesitation to hold that the said purchase was null 
andvoid The principleset out in that case was that 
aman cannot contract with himself and the same 
was not abrogated merely because there was a 
contract between the mortgagor and the mortga- 
gee and the latter could pyrchase the mortgaged 
property at the auction It was held that to allow 
such contract would be to negative the provision 
based on public policy and the enquiry of redemp- 
tion should not be destroyed except by a decree of 
court or in any manner known to law That judg- 
ment will certainly not apply to the present case as 
in this case, the private sale 1s held by the first 
defendant who ıs the first mortgagee and the property 
1s not purchased by him 

10. It 1s next argued that the purchase in the 
auction was made by the third defendant ın the 
name of his wife, the 5th defendant benamı for his 
benefit The plea of benamı is certainly not avail- 
able now to the plaintiff, ın view of the provisions 
of Benami Transactions (Prohibition) Act, 1988 
Hence, the reference to the ruling in Mi s N Waoshare 
v Pierce Leslie & Company, (1960)2 M LJ 401, 1s 
irrelevant. That case will have no bearing on the 
facts of the present case Similarly, a reference to 
ajudgment of the Privy Council ın Nagendra Bala 
Dasaiv. Dinanth Mahish, 46 M LJ 532, will not 
help the appellant 1n any manner. In view of the 
findings 'of facts arrived at by the courts below, the 
questions raised by learned counsel for the appel- 
lant de not arise for consideration 

11. It is next argued by learned counsel that the 
conditions of auctionsaleset out in Ex B-5are not 
complied with by the purchaser 1n the present 
case Learned counsel points out that one of the 
conditions in the sale proclamation was that the 
purchaser shall pay 25% of the purchase money 
immediately after the lot was sold out and pay the 
balance within 15 days from the date of confirma- 
tion ofthe purchase Learned counsel points out 
that the recitals ın Ex A-11, the saledeed in favour 
of the 5th defendant show that the purchaser did 
not comply with the said copdition As per the 
recitals in the sale deed, the purchaser paid a sum 
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ofRs 7,000and Rs 2,500 initially on 24 2.1972 and 
30.4.1972 and paid the balance in instalments on 
various dates ending with 25 6 1974. Learned cóunsel 
submits that the mortgagee was not entitled to 
extend time for payment of the purchase price It 
is also argued that there 1s nothing on record to 
show that the Directors of the first defendant 
agreed for extension of time to pay the purchase 
price In fact, this ıs a factual contention and it 
ought to have been put forward in the trial court 
andan opportunity should have been given to the 
first defendantto meet thesame But, nosuch plea 
was raised by the plaintiff For the first time, ın the 
course of arguments, the plea 1s raised before me 

Even ın the grounds of appeal in this second! 
appeal, no ground was raised But, at any rate, the 
proposition of law 1s not applicable ın view of the 
fact that Ex A-11 proves that the Directors agreed 
for the extension of time They accepted the pay- 
ments made ın mstalments on later dates and 
executed the sale deed in favour of the 5th defen- 
dant That is sufficient to prove before the court 
that there was consent on the part of the mortga- 
gee for extension of time 

12. Reliance 1s placed in this connection on a 
Judgment of a Division Bench of this Court in 
Durai Kannoo v Saravana Chettiar, (1963)2 MLJ 

399 It is seen from the facts of that case that the 
conditions of the sale did not set out that the 
mortgagee was entitled to extend the time for 
payment of the purchase money The condition 
was absolute 1n that the purchaser shall pay the 
amount within the time specified therein It 1s 
necessary to point out that 1n the present case, 
there is a specific clause ın the auction notice that 
the time for payment may be extended by the 
Directors of the mortgagee at their discretion 

Reverting back to the facts of the reported case, 
when the sale was held, there were only three 
bidders and théappellant before the court was the 
highest bidder for a sum which was slightly over 
what was due under the mortgage The appellant, 
however, did not have sufficient funds with him to 
make the initial deposit of 25% of the purchase 
price He could pay only a sum of Rs 1,000 Later, 
he paid Rs 2,000 having a balance of Rs 750 
towards the tnitial deposit There was default in 
payment of the remaining 75% of the purchase 
money Thereafter, the mortgagors’ Advocate issued 
notices to the mortgagee, the auctioneer and the 
purchaser complaınıng that the property was sold 
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for half of its value and sufficient opportunity was 
not given to bid to the persons who were present 
at the auction. The mortgagee, while denying the 
charge expressed his willingness to cancel the sale 
1f the mortgagor could bring offer for Rs.25,000 
backed with 2596 with advance. Negotiations ensued 
between the mortgagor and mortgagee and the 
appellant before the court acquiesced in the same. 
The Bench pointed out that as he did not have 
sufficient funds, he had to acquiesce in the said 
negotiations Thereafter the appellant's counsel 
issued a notice to the auctioneers to produce title 
deeds for inspection and return The Bench com- 
mented on ıt by pointing out that even before he 
tookpartin theauction, he ought to havedone the 
same, and the request for inspection of title deeds 
was obviously a move to gain further time. The 
appellant paid a further amount which was not 
sufficient to make up the entire consideration. 
But the auctioneer received it without any permis- 
s1on from the mortgagee and there was no consent 
on the part of the mortgagee for extension of time 
to pay the purchase price It was therefore held by 
the trial court that the mortgagee did not agree to 
extend the time for payment of balance of pur- 
chase money and, there was default on the part of _ 
the auction purchaser It was also proved at the 
stage of the trial that the property was worth much 
more than what it fetched in the auction. On those 
facts, the Bench while confirming the Judgment of 
the trial court held thata mortgagee exercising the 
power ofsale though nota trustee for the mortga- 
gor was undoubtedly holding a fiduciary position 
1n regard to any surplus that may remain after the 
discharge of his claim Therefore, he should act 
bona fide so as not to imperil the interest of the 
mortgagor The proposition of law laid down by 
the court has no application to the present caseon 
the facts, to which I have already made a detailed 
reference The courts below have found that the 
first defendant has acted bona fide and he has 
taken all the necessary steps which he ought to 
have taken to bring the property to sale in accor- 
dance with Sec 69 of the Act 

13. The courts below have held that the suit was 
not maintainable as the plaintiff did not have an 
interest in the equity of redemption on the date of 
suit I have already referred to the fact that the’ 
equity of redemption was purchased ın auction by 
the fourth defendant on 23 1 1969 No doubt, the 
plaintiff did not have any interest therein on 
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18.2.1972 when the suit was filed But, the plaintiff 
made an averment in the plaint that the fourth 
defendant had offered to receive the dues and 
relinquish his rights as purchaser of equity of 
redemption Assuming that the plaintiff could 
standın the position of an agreement holder, the 
plaintiff could have maintained the suit But, at 
any rate, the plaintiff got a deed of assignment on 
24 12 1975 from the 4th defendant under Ex A-8 

That was after the suit was dismissed for default 
and restored to file Learned counsel for the 
appellants submits that the subsequent,event of 
the plaintiff acquiring interest in equity of 
redemption should be taken into consideration by 
the court in order to render justice between the 
parties I have already dealt with the merits of the 
case as 1f the plaintiff was entitled to maintain the 
suit. In fact, the courts below have also considered 
the merits of the case There was no point in 
stating that the suit was not maintainable Hence, 
I hold that the suit was maintainable, but the 
plaintiff has not made out a case for granting 
reliefs prayed for in the plaint 

14. In the result, the second appeal fails and it 1s 
dismissed with costs 

15. I am informed by learned counsel for the 
respondents that the 5th defendant has filed a suit 
for recovery of possession which 1s pending as 
O S No.2539 of 1981 on the file of the VI Addi- 
tional Judge, City Civil Court, Madras By order, 
in C.M.P No 7720 of 1982, this Court stayed the 
suit under Sec 10 of the Code of Cıvıl Procedure 
ull the disposal ofthe second appeal, on condition 
that the appellants should deposit certain amounts 
in court towards mesne profits. ,It ıs stated by 
learned counsel for the appellants that their client 
has been making the deposits as per the order of 
this Court. Now that the second appeals disposed 
of, itis the duty of the VI Additional Judge to take 
up the suit for trial and dispose of the same The 
suit 1s already 10 years old The VI Additional 
Judge, City Civil Court, Madras is directed to 
dispose of the suit on or before 31 12 1991 and 
send a report to this Court 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present:- Somasundaram, J 


W P No.1314 of 1989 6th December, 1991 


Arulappa Petitioner 
v 


Union of India, represented by the Secretary to 
Government, Ministry of Banking, New Delhi and 
another Respondents 


(A) Constitution of India (1950), Art 226 - Public 
Services - Selection to posts - Notification callingfor 
applications not prescribing any minimum cut-off 
mark - Chairman of Selection Board not shown to 
have been empowered to fix minimum cut-off mark 
- Selection on basis of such minimum cut off mark, 
held unsustainable 

(B) Constitution of India (1950), Art 226 - Public 
Services - Selection for posts - Provision of 100 
marks out of 300 marks, for viva voce test - Held 
excessive - Selection made on that basis 1s bad - 
Candidate not raising the point in his affidavit filed 
in support of the writ petition - Is not estopped from 
taking the point during hearing 

The petitioner belonging to the Pallan Commu- 
nity which is notified as a Scheduled Caste com- 
pleted PGDM (Post Graduate Diploma in 
Management) Course, after passing BCom 

Degree 1n First Class The second respondent 
caused an advertisement calling for applications 
for the appointment to the posts of Financial 
Analyst in the participating Banks The qualifica- 
tion prescribed was M B A ın finance or equiva- 
lent qualification Eight posts were reserved for 
Scheduled Caste Candidates The petitioner 
applied for the post and wrote the written test. He 
was qualified for interview He was called for 
interview but he was informed by proceedings 
dated 3 1 1989 that he had not come within the 
required ranking prescribed for the post and that 
therefore he was not selected He filed a writ 
petition The second respondent filed a counter 
contending that the petitioner got 86 marks out 
of 200 in the written test and 15 marks out of 100 
in the interview, that in the aggregate he 
secured only 101 marks out ef 300 which fell 
short of the minimum cut off matk of 125 for 
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SC/ST candidates fixed by the Chairman of the 
Board The petitioner contended that the Chair- 
man had no power to fix any cut off marks and that 
100 marks out of 300 fixed for the viva voce was 
excessive vitiaung the entire selection process 
Held - The prescription of a minimum cut off 
mark 1s not at all indicated in the selection 
procedure given in the advertisement. The learned 
counsel for the second respondent is also not in a 
position to point out any rule or regulation which 
gives power to the Chairman of the Board to fix 
the minimum cnt-off mark for selecting candi- 
dates particularly when it 1s not 1ndicated ın the 
procedure prescribed for the selection of candi- 
dates The ratio of the decision of the Supreme 
Court ın Durgacharan v State of Orissa, AIR 
1987S C 2267, applies to the facts of the present 
case Whenthe prescription ofa minimum cut-off 
mark was not indicated anywhere ın the procedure 
prescribed for selection and when the second 
respondent ıs not ın a position to point out any 
, Tule or regulation which gives the power to the 
Chairman to fix a minimum cut-off mark, the 
reason given by the respondent in the 1mpugned 
order and in para 5 of the counter-affidavit for not 
selecting the petitioner cannot be sustained and 
the impugned order is liable to be set aside 
[Para 5] 
Applying the ratio of the decision of the highest 
court of the land in Sri Ashok Alias Somanna 
Gowda v State of Karnataka, (1991)4 S C 160 
(J T ), 1t has to be held that reservation of 100 
marks forviva voce out of 300 marks in the present 
case 1s excessive and, therefore, the entre selec- 
tion made by the 2nd respondent-Board pursuant 
to the Advertisement No 3/88, dated 18 4 1988 1s 
bad The contention of the learned counsel for the 
second respondent that without raising this point 
in the affidavit filed in support Of the writ petition, 
the counsel for the petitioner 1s not entitled to 
argue that selection 1s bad because high percent- 
age of marks is prescribed for the interview cannot 
be accepted in view of the fact that thesubmissions 
of the learned counsel for the petitioners that the 
selection made by thesecond respondent ıs bad on 
the ground of high percentage of marks reserved 
for viva voce 1s based on the decision of the Apex 
Court and also on the basis of the admitted facts 
available in this ease [Paras 8 and 10] 
Cases referréd to: 
Duigacharan v State of Orissa, AIR 1987 SC 
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2267, Mohinder Sain Garg v. State of Punjab and 
others, (1990)4 SC 704 (J.T.), Sn Ashok alias 
Somanna Gowda and another v State of Karna-: 
taka, (1991)4 S C 160 (JT ), Ashok Kumar Yadhav 
and others v State of Haryana and others, (1985)1 
SCR. (Supp ) 657. 
Petition under Art 226 of the Constitution of 
India, praying that in the circumstances stated 
therein, and in the affidavit filed therewith the 
High Court will be pleased to issue a Writ of 
certiorarified mandamus calling for the records 
relating to the proceedings of the second respon- 
dent dated 3 1 1989 madein Ref B SR.B.S.P.O.11 
R88 81410001 quash the same and direct the 
second respondent to select and appoint the peti- 
tioner in the Post Code No.4, Financial Analystas , 
advertised in Advertisement No.3/88, dated 
18.4 1988 notified for the Scheduled Caste. 
S Elamurugan, for Petitioner 
T Snnivasamurthy Additional Central Government 
Standing Counsel, for Respondent No.1. 
M Balachandran, for Respondent No.2. 
The Court made the following 
ORDER - The prayer in the writ petition is as 
follows 
“For the reasons stated, ın the accompanying 
affidavit, ıt 1s prayed that this Honourable 
Court may be pleased to issue a writ of certt- 
oranfied mandamus calling for the records 
relating to the proceedings of the second re- 
spondent dated 311989 made in Ref 
BSR BSP O11. R 8881410001, quash the 
same and direct the second respondent to 
select and appoint the petitioner in the post 
Code No 4, Financial Analyst as advertised 
in Advertisement No 3/88 dated 18.4.1988 
notified for the Scheduled Caste ...” 
2. The case of the petitioner as disclosed in the 
affidavit filed 1n support of the writ petition is as 
follows 
The petitioner belongs to Pallan community, which 
is notified as the Scheduled Caste After passing 
the B Com, degree ın first class the petitioner 
completed P G D M (Post Graduate Diploma in 
Management) Course, which is considered to be 
superior to MB A course The second respon- 
dent caused an adverusement bearing advertise- 
ment No 3/88, dated 18 4 1988 ın all leading news- 
papers Through the said advertisement applica- 
tions were invited from Indian Citizens for 
appointment to the posts mentioned therein which 
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i the written test and hence he was called for the 


interview and in the interview he secured only 15 * 


~ includes the appointment to the post of Financial 
Analyst in the partıcıpatıng banks viz , Canara 


Bank, Syndicate Bank, Vijaya Bank and Corpora- 
tion Bank. The post of Financial Analyst was 
categorised under post Code No 4 and the follow- 
ıng educational qualification was prescribed for 
the said post M B A ın finance or equivalent 
qualification from IISC/IIM or M B A in finance 
from any recogmsed university Previous experi- 
ence was not considered as essential The total 
number of vacancies ın the post of-Financial 
Analyst was mentioned as 32 out of which 8 posts 
and 4 posts were to be filled only by appoıntıng 
Scheduled Caste and Scheduled Tribe candidates 
respectively and theremaining 20 posts wereto be 
filled up from general According to the proce- 
dure prescribed for selection as notified ın the 
advertisement given in the newspapers there will 
bea written test of objective and descriptive type 
and such of those candidates who ranksufficiently 
high in the preliminary examination will be called 
for an interview Final selection would be on 
the basis of the aggregate marks obtained by the 
candidates in the written examination and in the 
interview and shall be strictly according to merit 

The petitioner submitted his application in the 
prescribed form for the post of Financial Analyst 
and hewas assigned with roll No 81410001 Along 
with the petitioner approximately 45 candidates 
competed for the vacancies notified for Scheduled 
Caste candidates The petitioner appeared for the 
written examination held on 10 7 1988 The sec- 
ond respondent published the roll number of the 
candidates who were qualified to be called for 
interview for thevarious posts. The petitioner was 
also called for interview for the post of Financial 
Analyst and he was called upon to appear for 
interview on 30.111988 Subsequently by the 
impugned proceedings dated 3 11989 made in 
Ref.No.PSRD, SBOII/R-88-81410001, the 
petitioner was informed by the 2nd respondent 
that he had not come within the required 
ranking prescribed for the post and, therefore, 
he was not selected for the post of Financial 
Analyst. In the above circumstances, the peti- 
tioner has filed the present writ petition seeking 
the relief referred to in the opening paragraph of 
this order 

3. Thesecond respondent filed a counter contend- 
ing that the petitioner appeared for the written 
^test and secured 86 marks out of 200 marks in 
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marks, out of 100 marks, and therefore, 1n the 
aggregate the petitioner had secured only 101 
marks out of 300 It is further stated 1n the counter- 
affidavit that the Chairman ofthe Board has fixed 
a cut-off mark of 125 out of total mark$ of 300 for 
the SC/ST candidates and 150 for the general 
candidates and since the petitioner did notsecure 
the required cut-off marks for appointment to the 
post of Financial Analyst he was not selected. 
4. Mr S Elamurugan, learned counsel for the peti- 
toner raised the following two contentions in this 
writ petition ; 
1 The petitioner was not selected for the post 
of Financial Analyst because he did notsecure 
the required cut-off marks viz., 125 marks out 
of 300 marks prescribed for the SC/ST candi; 
dates by the Chairman of the Board, The 
Chairman of the Second respondent-Board 
has no power to fix any cut-off mark parucu- 
larlywhen the prescription ofcut-off marks for 
selection to the post of Financial Analyst was 
not indicated ın the selection procedure 
given in the advertisement and, therefore, the 
reason given by the second respondent in the 
ımpugned order for not selecting the peu- 
toner for the post of Financial Analyst 1s 
illegal and therefore, thé impugned order 1s 
liable to be set aside 
u In this case, admittedly 200 marks are 
reserved for the written examination and 100 
marks for viva voce Reserving 100 marks for 
viva voce out of 300 is excessive and it gave 
arbitrary powers to the second respondent in 
the matter of selection and selection of candi- 
dates on the basis of such high percentage of 
marks reserved for interview was 1llegal and 
therefore, the entire selection made by the 
second respondent is bad and is liable to be set 
aside 
5. Let us examine the contentions of the learned 
counsel for the petitioner one by one So faras the 
first contention is concerned, the learned counsel 
for the petitionersubmitted that admittedly in the 
procedure prescribed for selection for the post 
of Financial Analyst in the advertisement issued 
ıh the newspapers calling forapplicatións, 1t ıs not ` 
mentoned that a candidate ın order to get 
selected must secure a minimum cut-off mark. 
ALI that 1s stated ın the advertisement calling 
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for applıcatıons, under the headıng “selection 
. procedure” is as follows 
“For posts 1, 2, 3and 4 All the candidates who 
applywith the requisite fee and whose applica- 
tions are received on or before the prescribed 
last date will be called for a written test which 
will be both objective and descriptive type 
Such of those candidates who rank sufficiently 
high 1n the preliminary examination will be 
called for an interview Final selection will be 
on the basis of the aggregate marks obtained by 
the candidates in the written examination and 
interview and shall be strictly according to 
merit " - 
The prescription ofa minimum cut-off markis not 
at all indicated in the selection procedure given in 
the advertisement The learned counsel for the 
second respondent 1s also not in a position to 
point outany rule or regulation which gives power 
to the Chairman of the Board to fix the minimum 
cut-off mark for selecting candidates particularly 
when it ıs not indicated in the procedure 
prescribed for the selection of candidates In 
Duigacharan v State of Onssa, ATR 1987 SC 
2267, the Apex Court was considering a case where 
the Public Service Commission itself, while pre- 
paring the select list for the post of Munsıfs pre- 
scribed minimum qualifying marks for viva voce 
test and did notselect a candidate for not securing 
the minimum qualifying mark so prescribed and 
selected candidates securing less number ofaggre- 
gate marks in written test and viva voce than the 
candidate in question In those circumstances, the 
Apex Court held as follows 
“The Rule making authorities have/provided a 
Scheme for selection of candidates for appoint- 
ment to judicial post. Rule 16 prescribes the 
minimum qualifying marks to be secured by 
candidates ın the written examination It 1s 
30% of the total marks in all the papers The 
candidates who have secured more than that 
minimum would alone be called for viva voce 
test The Rules do not prescribe any such mini- 
mum marks to be secured at the viva voce test 
After the viva voce test, the Commission shall 
add the marks of the viva voce test to the marks 
in the written examination. There then, Rule 
218 states - ‘ 
“The names af candidates will then be 
~ arranged by the Commission ın the order of 
merit ” » 
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“This is the mandate of Rule 18. The Commis- 
sion shall add the two marks together, no matter 
what those marks at the viva voce test. On the 
basis Of the aggregate marks ın both the 
tests, the names of candidates will have to be 
arranged in order of merit. The listso prepared 
shall be forwarded to the Government The 
Commission has no power to exclude the name 
of any candidate from the select list merely 
because he has secured less marks at the viva 
voce test " 
Intheabovedecision theSupreme Court held that 
the action of the Public Service Commission pre- 
scribing a minimum qualifying marks for a viva 
voce m the absence of any rule to that effect and 
excluding a candidate for not securing the mıni- 
mum marks so préscribed is illegal The ratio of 
the above decision of the Supreme Court applies 
to thefacts ofthe present case. When the prescrip- 
tion of mınımum cut-off mark was not indicated 
anywhere ın the procedure prescribed for selec- 
tion and when the second respondent is not in a 
position to point out any rule or regulation which 
gives the power to the Chairman to fixa minimum 
cut-off mark, the reason given by the respondents 
ın the impugned order and in para 5 of the counter- 
affidavit for not selecung the petitioner for the 
post of Financial Analyst cannot be sustained and 
the ımpugned order is liable to be set aside 
MrMR Narayanaswami, learned senior counsel 
for the second respondent drew my attention to 
paragraphs 4 4 to 4 7 of the Recruitment Scheme 
for Public Sector Banks, which read thus 
*4 4 TheSelection will be made on the basis of 
awritten examination, in which ali the eligible 
candidates will be invited to appear, followed 
by an interview by the Recruitment Board 
45 The written examination should be of a 
high standard and should mrer alia aim at 
testing the specific skills required of a bank 
officer to meet the. changing demands of the 
banking system 
46 The pattern and standard of the written ex- 
amination should be uniform for all groups of 
banks For this purpose guidelines will need to 
be prepared The Chairman ofall the Recruit- 
ment Boards will meet to evolve common 
guidelines and may seek the assistance of the 
National Institute of Bank Management in 
this exercise 
47. The All India merit list of the successful 
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candidates shall be drawn up on the basis ofthe 
apgregate performance of the candidates in 
the written test and interview. The weightage 
to be given for the written examination and 
interview marks should be uniform for all 
groups of banks and will be as prescribed in the 
common guidelines as agreed upon by the 
Chairman of all Recruitment Boards ” 
I carefully examined paragraphs 4 4 to 4 7 of the 
scheme relied on by the learned counsel for the 
second respondent The said paragraphs do not in 
any way advance the case of the 2nd respondent 
because they do notspeak about the power of the 
Chairman of the 2nd respondent Board to fix the 
minimum cut-off mark for selecting che candi- 
dates 
6. So far as the second contention of the learned 
counsel for the petitioner is concerned, 1t 1S 
admitted that the 2nd respondent prescribed 200 
marks for the written examination and 100 marks 
for vwa voce The learned counsel for the 
petitioner relying on the decision of the 
Supreme Court in Mohinder Sain Gargv State of 
Punjab and others, JT (1990)4 SC 704, would 
contend that it would not be reasonable to have 
more than 15% of the total marks for viva voce in 
the selection of candidates and as 1n the present 
case 33 33% of the total marks was reserved for 
viva voce the entire selection is bad and is liable to 
beset aside On the other hand, Mr M.R Naraya- 
naswami, learned senior counsel appearing for 
the second respondent submitted that if special 
circumstances exist it is open tQ the parties to 
prescribe highest percentage of marks exceeding 
15% of the total marks for viva voce The learned 
counsel for the second respondent further con- 
tended that inasmuch as the petitioner has not 
raised these points in the affidavit filed in support 
of the writ petition he 1s not entitled to raise the 
contentions for the first time in the course of the 
arguments 
7. In Ashok Kumar Yadhav and others v State of 
Haryana and others, (1985)1 SCR (Supp ) 657, 
the Apex Court held that it would be prudent and 
safe to follow the percentage adopted by the Union 
Public Service Commission ın case of selection to 
Indian Administrative Service and other allied 
services The percentage of marks allotted for the 
viva voce test by the Union Public Service Com- 
mission in the above service was 12 2% and that 
has been found to be fair and just as directing a 
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` proper balance between examination and the viva 


voce test. d 
8. In Mohinder Sam Garg v State of Punjab and 
others,J T (1990)4S.C 704, their Lordships of the 
Supreme Court after referring to Ashok Kumar 
Yadhav's case, (1985)1 SCR (Supp ) 657 and 
other decisions of the Apex Court has held as 
follows: 
“Even 1f Ashok Kumar Yadhav's case, (1985)1 
S C R. (Supp ) 657, may not ın terms apply in 
the cases before us to the extent of laying down 
12 226 of the total marks for viva voce test 
which was made applicable for selections to be 
made by U P S C., we deem it proper to lay 
down after taking 1n view the dictum of all the 
authorities decided so far that the percentage 
of viva voce test in the present case at 25% of. 
the total marks was arbitrary and excessive 
There could be no gainsaying that viva voce 
test cannot be totally dispensed with, but 
taking note of the situation and conditions 
prevailing ın our country, ıt would not be rea- 
sonable to have the percentage of viva voce 
marks more than 15 per cent of the total 
marks in the selection of candidates fresh 
from college/school for public employment by, 
direct recruitment where the rules provided 
for a composite process of selection namely 
written examination and interview ” 
Recently on 11 10 1991 the Supreme Court in $7 
Ashok alias Somanna Gowda and another v State 
of Karnataka, (1991)4 S C 160, dealing with the 
rules provided 33 3326 marks for interview out of 
the total marks, held us follows 
“It ıs not necessary to examine the matter in 
detail inasmuch as 50 marks for interview Out 
of 150 are clearly in violation of the judgment 
of this court in Ashok Kumar Yadhav and 
others v State of Haryana and others, (1988)1 
SCR (Supp ) 657 and Mohinder Sain Garg v 
State of Punjab and others, JT (1990)4 SC 
704 " 
Applying the ratio of the decision of the highest 
court ofthe land, 1t has to be held that reservation 
of 100 marks for viva voce out of 300 marks in the 
present case 1s excessive and, therefore, the entire 
selection made by the 2nd respondent-Board 
pursuant to the AAOVetMSement Na3/88 dated 
18 4 1988 ıs bad 
9. In this case, ‘we are faced with a situation that 
selection for the above post of Financial Analyst 
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has alreadybeen made and the selected candidates 
have already joined the posts long back The 
selected candidates have also not been 1mpleaded 
as parties in the writ petition In the above circum- 
stances, 1t would be doing injustice to such candi- 
dates who have already been selected and have 
joined the post and who are not ımpleaded as 
` parties in the writ petition to quash their selecuon 
even 1f 1t 1s held that 33 33% marks kept for viva 
voce test were excessively high 

10. However, 1t 1s seen from the counter-affidavit 
that 8 posts of Financial Analyst are reserved for 
Scheduled Caste candidates and that the peti- 
tioner and 5 other Scheduled Caste candidates 
were Called for interview and the petitioner and 
four other Scheduled Caste candidates attended 
the interview Only one Scheduled Caste candi- 
date was selected The petitioner alone, out of 
other 4 Schedule Caste candidates who attended 
the interview but notselected has filed the present 
writ petition challenging the selection In these 
circumstances, as the petitioner alone was vigilant 
in making a grievance it i$ proper to issue a Writ of 
mandamus directing the second respondent to 
select and appornt the petitioner ın the post Code 
No 4 Financial Analyst as advertised in the Adver- 
tsement No 3/88 dated 18 4 1988, if the petitioner 
.s otherwise found suitable for the post I am 
unable to accept the contention of the learned 
counsel for the second respondent that without 
raising this pointin the affidavit filed in support of 
the writ petition, the counsel for the petitioner 1S 
not entitled to argue that selection 1s bad in 
this case, because, high percentage of marks is 
prescribed for the interview, in view of the 
fact that the submissions of the learned counsel 
for the petiuoner that the selection made by 
the second respondent 1s bad on the ground of 
high percentage of marks reserved for viva voce 
1s based on the decision ofthe Apex Court andalso 
on the basis of the admitted facts available 1n this 
case N 

11. Accordingly the writ petition 1s allowed, the 
ımpugned order dated 311989 made ın 
Ref BSRBSP O II R 88 81410001 challenged 
in the writ petition is set aside and the second 
respondent is directed to select and appoint the 
peutioner in the post Code No 4-Financial 
Analyst-a$ advertised in Advertisement No 3/88 
dated 1841988 The respondents shall take 
suitable steps to pass the appropriate orders for 
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appointing the petitioner within two months from 


the date of receipt of a copy of this order. There ` 


will be no order as to costs 


BS. Petition allowed. 


IN THE HIGH COURT OFJUDICATURE AT 
MADRAS. 


Present:- Venkataswamı and Abdul Hadı, JJ. 
App No 287 of 1983 Ist October, 1991., 


Canara Bank, Madras Appellant 


v 

Vijaya Bank, Madras Respondent. 
(A) Negotiable Instruments Act (XXVI of 1881); 
Secs 131 and 131-A Protection under - Bank allow- 
ing opening of a current account without proper 
introduction - Sufficient connection between the 
opening of the account and the collection of a forged 
cheque not established - Such plea not taken in 
plamt also - If Bank opening current account negh- 
gently can be held not entitled to protection of 
section 

(B) Evidence Act (I of 1872), Sec.106 - Parties 
adducing evidence tn full - Burden of proof - Rele- 
vancy i 
(C) Evidence - Recording of, by Subordinate Courts 


~- Greater care to be taken in writing out depositions. 


(Obiter) 7 

(D) High Count (Appellate Side), Rules, O.8, 
Rule 20 - Cyclostyle copies of documents in appeal 
- Non-production - Observance of rule stressed. 
(Obiter) ` 

The defendant Vijaya Bank presented to the 
plaintiff's Canara Bank Branch at Madras a draft 
No 970, dated 2 6 1975 drawn on'the plainuff's 
Vanıyambadı Branch purported to have been 
drawn in favour of one N Krishnamurthy for 
Rs 14,500 Though no advice was received from 
the branch, the plainuff made the payment to the 
defendant Again on 9 6 1975, the defendant pre- 
sented another draft No 6152 purported to be 
drawn by the plaıntıffs Tirunelveli Branch in 
favour of one N Krishnamurthy for Rs 16,750 
Again the plaintiff bank made the payment 


à 
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I] : 
. without havíng received any advice from its branch 
On enquiry, ıt was found that both the drafts were 
forged by chemical process The plaintiff sued the 
defendant for the return of the amounts with 
interest at 16 1/2% The plaint alleged negligence 
on the part of the defendant Bank in opening a 


current account ın the name of Krishnamurthy ; 


without proper introduction The defendant 
contended that it was not neghgent 1n opening 
the current account when there was nothing 
to evoke suspicion and that if the plaintiff had 
acted prudently the loss would have been 
averted The Court below held that the loss was 
not dueto the negligence of the defendant and 
dismissed the suit. In appeal, the same conten- 
tions were raised 

Held - In the present case, the only. plea in the 
plaint, regarding thenegligenceofthe respondent 
so as to disentitle it to the protection afforded 
under Sec 131 1s as follows:- “The negligence of 
the defendant 1n opening a current account in 
the name of Mr Krishnamoorthy without proper 
introduction " The abovesaid plea in the 
plaint, by itself, 1s not sufficient to hold that the 
defendant was not entitled to the protection 
under Sec 131 of the Act Unless the plaintiff has 
also made the plea that there was sufficient con- 
nection established between the opening of the 
account and the collection of the cheque, the 
defence under Sec 131 could not be held to be 
barred. In other words, only when there 1s such a 
plea, of the abovesaid connection, the Court 
would go into the question about the sufficiency 
of the said connection between the opening of 
the account and the collection ofthe cheque But, 
1n the present case, there is no such plea 
lregarding the abovesaid connection The material 
part of the abovesaid both the acts being contem- 
poraneous or so close in point of time as to be 
regarded as one transaction has not been pleaded 
at all. So, it cannot be held that the respondent is 
notentitled to the protection under Sec 131 ofthe 
Act. This plea is absolutely necessary and when 
there ıs no such plea, even 1f there is evidence to 
that effect, ıt cannot be looked into Therefore,- 
the Court holds that the defendant-respondent 1s 
protected under Sec 131 ofthe Negotiable Instru- 
ments Act [Paras 13 and 15] 
If entire evidence has been adduced by both the 
parties and the Court feels ıt can make up its mind 
as to the truth of the version of either party, then 
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the ultimate decision of the Court will not turn 
upon the burden of proof [Para 12] 
The Court finds that ın many cases, the deposi- 
tions recorded by the Subordinate Courts are not 
legible In fact, ın the present case 1t was very 
difficult for both the counsel as well as for the 
courtto decipher most of the passages recorded by 
the Court below The evidence recorded 1s not a 
lengthy one and yet ıt has not been recorded 
legibly Greater care must be taken by the Subor- 
dinate Courts ın writing out the depositions. It is 
needless to say that Justice should not fail on the 
mere ground that what has been recorded as evi- 
dence 1s not legible JPaa 19] 
The court may also add one another unhelpful 
trend In many first appeals, ıt 1s found that neces- 
sary steps asıprovıded under O 8 of the Appellate 
Side Rules have not been taken for the prepara- 
tion of the record 1n the appeals against original 
decrees of the Subordinate Courts In the present 
case, for example, neither the documents, nor the 
oral evidence have been cyclostyled through 
court, pursuant to the relevant rules in O 8 of the 
Appellate Side Rules Rule 20 of thesaid order no 
doubt says-"Atthe hearingofan appeal, the court 
mayrefuseto permit either party to refer to, or rely 
on,any paper not included in the record prepared 
1naccordancewith the rules" However, the Court 
does not normally refuse to grant the permission 
contemplated therein, ın its anxiety to see that 
justice does not fail on that account. Even when 
theabovesaid rules are riot complied with, we even 
take the trouble of looking to the Original them- 
selves, at times with great difficulty and spending 
more time In this regard, the court must seek the 
assistance of the members of the Barın a greater 
measure by themselves conforming to the Rules. 
[Para 20] 
Cases referred to: 
Indian Bank (Ltd.) v Catholic Syrian Bank, A I R. 
1981 Mad. 129, Bharat Bank Ltd v Kishinchand 
Chellaram, (1954) M LJ 560; Thackwell v Barclays 
Bank, (1956)1 All E R 676, Carpenters Company 
v Bnt Mut Banking Company, (1937)3 AILE R 
811; Lloyds Bank v. Savory & Company, (1932) 
AILE R 106, Kanyalal Thakurdas v Bombay Cycle 
Importing Company, (1972) M LJ 412, Indian 
Overseas Bank v Industrial Chan Concern, 
(1990)1 S C C 484, Commissionersvof Taxation v 
English, Scottish and Austtahan Bank, 1920 A C. 
683, Paras Nath v Mohani Das, A IR 1959 SC 
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India, (1942)2 M LJ 431 

V S Subramanyan, for Appellant 

S Sampath Kumar, for Respondent - 

The Judgment of the Court was delivered by 
Abdul Hadi, J - This appeal by the plaıntıff-Canara 
Bank is against the dismissal of its surt O S No 6148 
of 1978 on the file of the 4th Assistant Judge, City 
Cıvıl Court, Madras, clammıng a sum of Rs 46,486 25 
from the defendant-Vijaya Bank ` 

2. The plaint averments are briefly as follows 
The defendant presented, to the plaintiff's branch 
at Madras, a draft bearing No 970, dated 2 6 1975 
drawn by the plaintiffs Vaniyambadi branch, 
purported to have been drawn ın favour of one 
N Krishnamurthy for Rs 14,500, for clearance Since 
the said draft was presented for payment by a 
banker, notwithstanding the fact that the advice 
had not been received by the plaıntıff from its 
branch, the paymentwas made to the defendant by 
. the plaintiffon 3 6 1975, without further scrutiny, 
according to the apparent tenor of the instrument. 
When the plaintiff did not receive any advice, it 
made enquiries with its Vanıyambadı branch and 
came to know that the said branch had not issued 
any such draft On further enquiry and screening 


of the draft, ıt was found tHat the draft with No 910 ° 


issued by the said Vaniyambadi branch for Rs 40 
in favour-of one N Krishnan drawn on Bangalore 
and not on Madras, was materially altered and 
forged through chemical process In a similar 
manner, the defendant presented at the plaintiff's 
' branchat Madras another draft bearing No 6152, 

dated 9 6 1975 drawn by the plaintiff's Tirunelveli 
town branch, purported to be ın favour of one 
N Krıshnamurthy for a sum of Rs 16,570, for clear- 
ance Sıncethe draftwas presented for payment by 
a banker, notwithstanding the fact that the advice 
had not been received by the plaintiff from its 
Tirunelveli town branch, the payment was made 
to the defendant, without proper scrutiny, accord- 
ing to the apparent tenor of the instrument, on 
11 6 1975' On enquiries, it transpired that the 
draft was dated 7 6 1975 for Rs 50 drawn on Madurai 
in favour of one Krıshnaswamı and ıt has been 
forged materially by chemical process The plain- 
uff by its letter dated 1 7 1975 enquired the defen- 
dant about the abovesaid facts and pointed out the 
negligence of the defendant 1n opening a current 
account ın the name of Krishnamurthy without 
proper introduction and demanded the return of 
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both the abovesaid süms, that 1s, ın all Rs 31,070. 
The defendant denied negligence on its part. But, 
the defendant had been negligent 1n allowing the 
opening of a current account by an unknown 
pefson without proper introduction and ıt was, 
found later that the place ofaddress mentioned by 
the said person was not of the place of his resi- 
dence Since the payments were received under 
forged instruments, which are void, no right is 
created under thesaid instruments ın favour.of the 
defendant Consequently, the defendant 1s 
bound to return the abovesaid sums with interest 
at 16 1/2 per cent 

3. The averments in the written statement of the 
defendant may be summarised as follows 


, Theloss sustained by the plaintiff could have been 


averted and 11 would not at all have occurred 1f the 
plaintiff had exercised the elementary and obliga- 
tory protection of screening the draft with'the 
available sophisticated instrument before payment 
and awaited the receipt of advice’ from its 
Vaniyambadi and Tirunelveli Branch The loss in 
questionis not in any way due to the negligence on 
the part of the defendant Ifthe drafts in question 


` had been so clearly forged, as to defy detection by 


the plaintiff, it ıs equally so, for the defendant who 
was a collecting banker The defendant was not 
negligent 1n allowing the opening of the current 
account when there was nothing to evoke any 
suspicion If the plaintiff had acted prudently and 
alerted the defendant, the loss would have been 
averted The plaintiff is not entitled to claim any 
interest on damages 
4. On the above pleadings the following issues 
were framed 
“(1) Was the loss sustained by the plaintiff due 
to any negligence or misconduct of the defen- 
dant? 
(2) Could not the plaintiff have averted the 
loss 1n question by taking precautions set out 
“ın para 3 of the written statement? 
(3) Was not the loss due to negligence and or 
diligence of the plaintiff? 
(4) Is the defendant liable as a collecting banker? 
(5) Is the plaintiff entitled to interest? 
, (6) To what reliefs?” 
5. The court below held that the loss sustained by 
the plaintiff was not due to the negligence of the 
defendant and that the plaintiff could have averted 
the loss by taking precautions mentioned in the 
written statement and that the loss was due to the 
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* negligence of the plaintiff alone Therefore the 
sult was dısmıssed. 
6. Before us, the learned counsel for the plaıntıff- 
appellant Mr V S Subramaniam, pointed out that 
before the trial court, both the drafts Exs A-3 and 
A-4 were placed under ultra violet lamp 1n open 
Courtand that both thecounsel sawthe entries on 
the draft and agreed that they were originally 
issued as stated 1n the plaint. So, the parties are 
agreed that both the drafts were forged ones and 
hence void altogether So, as in the Court below, 
here also, the submission by the appellant 1s that 
'since the defendant-bank was negligent in open- 
ıng Current account in the name of the abovesaid 
Krishnamurthy without proper introduction, it 
was negligent and hence it should make good the 
loss caused to the plaıntıff and that, therefore, it 
cannot get protection under Sec 131 read with 
131-Aofthe Negotiable Instruments Act (herein- 
after referred to ‘as ‘the Act’) The learned counsel 
for theáppellant further submitted that the Court 
below erred in not following the decision ın Indian 
Bank (Ltd.) v Catholic Syrian Bank, A I R. 7981 
Mad. 129, (reported briefly ın 1980 TL NJ 23) 
cited before it, on the ground that the facts ın the 
abovesaid decision were distinguishable from the 
present facts 
7. In the above referred to India Bank (Ltd.) v 
Catholic Synan Bank, AIR. 1981 Mad 129, a 
Division Bench of this Court held that where a 
bank (1) allowed a customer to open an account on 
the recommendation ofa customer, who could not 
be said to be respectable and without testing the 
credentials of the person desirous of opening the 
account, and 
(11) senta crossed demand draft, drawn on another 
bank for a big amount in favour of the new cus- 
tomer and put into account only a few days after 
the opening of the account, for realisation, and 
(ui) in consequence, the bank on which the draft 
was drawn was put to loss as the draft was a forged. 
one, the bank opening the account could not be 
considered to have acted without negligence even 
if 1t might have acted in good faith and conse- 
quently, the bank was not entitled to benefit of 
Secs 131 and 131-A and the paying bank which 
honoured the draft could not be said t6 be guilty of 
contributory negligence merely because it failed 
to make enquiries from its branch which issued 
the draft, before the same was cleared and the 
amount thereof was credited to the account ofthe 
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new customer and he withdrew it 
8. The learned counsel for the appellant further 
relied on the following passage 1n Paget's Law of 


. Banking, Ninth Edition at page 325 


“The principal risk run by a banker in collect- 
ing cheques and other orders to pay is the risk 
of conversion It is a risk against which he 1s 
protected by statute, providing- and the pro- 
vıso is Onerous-that he acts without negligence 
The protection was hitherto to be found in 
Sec 82 of the Bills of Exchange Act, 1882, But. 
to-day resides ın Sec 4 of the Cheques Act, 
1957 ^" . - 
Corresponding to the said Sec 82 of the English 
enactment, Sec 131 of our Negotiable Instruments 
Act provides the law verbatim same, as follows 
*Non-liability of banker receiving payment of 
cheque A banker who has 1n good faith and 
without negligence received payment for a 
customer of a cheque crossed generally or 
specially to himself shall not, ın case the title to 
the cheque proves defective, 1ncur any liability 
to the true owner of the cheque by reason only 
of having received such payment " 
Further, Sec 131-A of the Act provides inter alia 
thatSec 1310fthe Actshall apply to any draftalso 
Further, it has also been held that the expression 
"received payment for a customer” appearing ın 
Sec 131 of the Act 1s not restricted to the actual 
receipt of payment only, but it includes the whole 
transaction from the taking of the cheque to the 
receipt and disposition of the money (Vide Bharat 
Bank Ltd. v Kishinchand Chellaram, (1954) MLJ 
560 
9. The learned counsel for the appellant then drew 
our attention to Thackwell v Barclays Bank, (1956)] 
All E R 676, where ıt was held that the onus of 
proof under the abovesaid Sec 4 of the 1957 Act 
was on the collecting bank to establish that ıt had 
received payment of the cheque ın good faith 
and without negligence The learned counsel also 
relied on Carpenters Company v Brit Mut Bank-^ 
ing Company, (1937)3 AUER 811, where ıt was 
held that as a receiving bank the defendant bank 
had been guilty of conversion, and that, as 1t had 
been found to have acted negligently, 1t was not 
protected by the Bills of Exchange Act, 1882, 
Sec 82 The learned counsel also relied on a sımı- 
lar decision reported in Lloyds Bank v Savory & 
Company, (1932) All E R 106 ‘Chen, the learned 
counsel for the appellant also relied on Kanyalal 
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Thakurdas v Bombay Cycle Importing Company, 
(1972)) MLJ 412, where it has been held that 
Sec 131 protection 1s not available to a banker 
unless he can bring himself within the conditions 
formulated in the said Sec 131 It further observed 
that broadly speaking, the banKer must exercise 
the same care and foresight 1n the interests of the 
true owner, with regard to cheques paid by the 
customer, as a reasonable businessman would 
bring to bear on similar business of his own. 
The Division Bench has further observed that the 
alleged contributory negligence on the part of the 

“true owner” (Le , the person who was entitled to 
demand the money represented by it) can be no 
answer by the person who converted the article 
that he should be let off from his liability because 

of the negligence of the true owner 

` 10. In the light of the abovesaid decisions, the 
learned counsel for the appellant submitted that 
the defendant bank had not discharged its onus of 
proof regarding its non-negligence in the present 
case He reiterated that unless the said non-negli- 
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gence was proved, the defendant could not have * 


the protection under Sec 131. He further submit- 
ted that the defendant examined only one witness, 
viz, D W 1, who did not personally know about 
the taking of the abovesaid drafts for collectionin 
June, 1975 D W 1 was not the bank manager at 
that time The person, who was the branch man- 
ager at that time has not been examined and so, 
according to him, the abovesaid onus has not been 
discharged by the defendant 
11. On the other hand, the learned counsel for the. 
respondent pointed out that D W 1 specifically 
deposed that the branch manager, who was work- 
ıng ın 1975, had resigned and his address was not 
known Therefore only, he could not be examined, 
the learnedcounsel submitted The learned coun- 
sel for the respondent then very much relied on 
the decision in Indian Overseas Bank p Industiial 
Chain Concern, (1990) SCC 484, where the 
Supreme Court observed as follows 
“To enable a bank to avail the immunity under 
Sec 131 as a collecting banker he-has to bring 
himself within the conditions formulated by 
thesection Otherwise he is left to his common 
law liability for conversion or for money had 
and received in case of the person from whom 
, hetook the cheques having no title or defective 
_utle The conditions are 
(a) that the bahker should act in good faith and 


in the process of collection, 
(b) that the banker should receive payment for 
a customer on behalf of him and thus acting as 
a mere agent ın collection of the cheque and 
not as an account holder; 
(c) that the person for whom the banker acts 
must-be his customer; and 
(d) that the cheque should be one crossed gen- 
erally or especially to himself The receipt of 
payment contemplated by the section 1s one 
from the drawee bank ut is settled law that the 
onus of bringing himself within the section rests 
on the banker We have already observed 
that the principle enunciated in the Commıs- 
stoners of Taxation v English, Scottish and 
Austrahan Bank, 1920 AC 683, 1s that the 
opening of the account is material as shedding 
light on the question whether there was negli- 
gence in collecting a cheque does bring out the 
true position that there must be sufficient 
connection established between the opening 
ofthe account and the collection ofthe cheque 
before a defence under Sec 131 could be held 
to be barred The question would then be one 
of facts as to how far the two stages can be 
regarded as so intimately associated as to be 
considered as one transaction- We have 
already found that in the instant case there 
was no evidence to show that the opening of 
the account and the collection of the 
cheques and drafts formed part of the same 
transaction o Wherethe protectionattaches, 
it covers the receipt of the cheque and every 
step taken in the ordinary course of business 
and intended to lead up to the receipt of payment. 
Even if there was negligence in opening of the 
account that act ipso facto would not result in 
loss to the true owner of the cheque collected.” 
[emphasis supplied] 

12. From the abovesaid observations of the 

Supreme Court, the first thing that is clear 1s no 


doubt that the onus of bringing himself within the ` 


abovesaid Sec 131 rests on the defendant-respon- 
dent herein That 1s why, the learned counsel for 
the plaintiff-appellant laid very much emphasis 
that the abovesaid onus had not been discharged 
by the respondent and hence, the respondent could 
not claim protection under Sec 131 of the Act and 
so, the respondent was liable to pay the suit amount 
as per the general law of conversion. However, in 
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without negligence in receiving a payment, that is ' 


“aà 


I] : Canara Bank v. Vijaya Bank (Abdul Hadi, J ) 


this connection it was also to be noted that ifentire 
evidence has been adduced by both the parties 
and the Court feels it can make up its mind as to 
the truth of the version of either party, then the 
ultimate decision of the Court will not turn upon 
the burden of proof The Supreme Court has also 
observed ın Paras Nath v. Mohan: Dası, AIR. 
1959 S.C. 1204, that *onus of proof loses much of 
its importance where both the parties have 
adduced their evidence." Further, to come under 
the protection under Sec.131, the banker ın ques- 
tion has no doubt to establish that he was not neg- 
ligent, that is, he has to prove a negative fact, In 
this connection, the following observation of a 
Division Bench of this Court in Krishnaswanu 
Naidu v Secretary of State for India, (1942)2 M.L J 
431, could also be usefully referred to: 
*. .. but when a negative fact has to be proved, 
it may be that in a large number of cases 
no more than prima facie evidence, as to the 
non-existence of the fact that is alleged not 
to have existed, is available or can be 
* adduced, and ın such cases, a plaintiff can be 
expected to do nothing more than produce 
such evidence to substantiate his allegations 
prima facie." 
13. Anyway, in the present case, the only plea in the 
plaintregarding the negligence of the respondent, 
so as to disentitle it to the protection afforded 
under Sec.131, is as follows:- (as stated 1n para- 
graph 7 of the plaint) ` 
" . the negligence of the defendant ın open- 
ing a current account in the name of 
N.Krishnamurthy without proper introduc- 
tion... ” 
But, this allegation is metin the written statement 
of the defendant by saying “The loss in question 
was not in any way due to any negligence on the 
defendant's part, either proximately or remotely 
But, it was entirely due to plaintiff's negligence or 
non-dılıgence ....The defendant was not negligent 
ın allowing the opening of the Current Account, 
when there was nothing to evoke any suspicion. 
“(As found by the trial court, there was similar 
allegation and denial in Ex.A-8 notice dated 1 7 1975 
by the plaintiff to the defendant and Ex.A-9 reply 
dated 18.7 1975 by the defendant to the plaintiff, 
respectively. In fact in Ex. A-9,it is also mentioned 
“In the normal course of business, we sent them 
for collection in clearing. The very fact that the 
same were paid by you in the usual course shows 
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that alteratións 1n the wordings or figures in the 
said draft, 1f any, of such nature as not to make 
even the drawee bank probe at the time of 
payment." As against these rival pleadings, 
when we look to the abovesaid observations ofthe 
Supreme Court, we find that 1t has observed that 
even if there was negligence 1n opening of the 
account, that ipso facto would not result 1n loss to 
the true owner of the cheque collected ‘So, the 
abovesaid plea in the plaint, by itself, 1s not suffi- 
cient to hold that the defendant was not entitled to 
the protection under Sec 131 of the Act Unless 
the plaintiff has also made the plea that there was 
“sufficient connection established between the 
opening of the account and the collection of the 
cheque", the defence under Sec 131 could not be 
held to be barred In other words, only when there 
ıs such a plea, of the abovesaid connection, the 
court would go into the question about the suffi- 
ciency ofthesaid connection between the opening 
of the account and the collection of the cheque, 
that is, in the words of the Supreme Court, “then 
only, the court would go into the question" “as to 
how far the two stages can be regarded as so 
intimately associated as to be considered as one 
transaction" But, 1n the present case, as already 
Stated, there is no such plea regarding the abovesaid 
connection Even ın the above referred to Bharat 
Bank Ltd. v Kishinchand Chellaram, (1954)] ML J 
560, 1t was observed as follows 
“It might happen that even where an account 
1s Opened without a proper enquiry 1€ might 
continue to be operated upon satisfactorily 
for some time, but long afterwards a cheque 
mightbe putinto the account which might turn 
out to be forged In such a case 1t cannot be 
laid down as an inexorable rule that 
negligence 1n opening the account was held to 
precludea defence under Sec 82 of the English 
Act, the opening of the account and the 
deposit of the cheque were contemporaneous 
or.so close in point of time as to be regarded as 
one transaction." 
But, as already stated the above referred to mate- 
ral fact of the abovesaid both the acts being 
“contemporaneous or so close in point of time as 
to be regarded as one transaction", has not been 
pleaded at all So, 1t cannot be he]d that the 
respondent is not entitled to the protection under 
Sec 131 of the Act Thus plea is absolutely neces- 
sary and when there is no such pjea, even if there 
* 
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1s evidence to that effect, it cannot be looked into 
But, in the present case, the learned Counsel for 
the appellant did not bring to our noticé any 
evidence, at least regarding the abovesaid 
connection, either in what P W.1 deposed or in 
any document. In such a situation, ıt cannot be 
said that the respondent has not discharged the 
abovesaid onus of proof on it. 
14. Even in the above referred to passage extracted 
from the Supreme Court decision, 1t has been 
specifically stated that in that case “there was no 
evidence to show that the opening of the account 
and the collection of the cheques and drafts formed 
part of the same transaction " But, 1n the above 
referred to Indian Bank (Ltd.) v. Catholic Syrian 
Bank, A LR 1981 Mad. 129, there was such evi- 
dence, as discussed 1n paragraph 8 of the said 
Judgment That is why, after referring to the 
abovesaid decision in Bharat Bank Ltd. v. Kish- 
inchand Chellaram, (1954)1 M L J. 560, this court, 
in the abovesaid Indian Bank (Ltd.) v. Catholic 
Syrian Bank, A I R. 1981 Mad. 129, came to the 
conclusion as follows. 
* As regards the ruling 1n Bharat Bank Ltd. v 
Kıshınchand Chellaram, (1954)1 M.L J 560: 
AIR 1955 Mad. 402, ıt ıs no doubt true that 
Desar's account was not opened with Ex A-1 
itself, but the draft had been put into the 
account so shortly after the opening of the 
account as to lead to the inference that it 
forms part of the opening of the account, and 
consequently, the negligence ın the matter of 
opening the account has to be treated as negli- 
gence in the matter of realisation of the cheque 
as well ” 
Further, ıt has also been observed there as 
follows 
“It 1$ well known that for determination of 
the question of negligence a universal test or 
an inviolable formula cannot be laid down or 
prescribed As pointed out in Commussionerof 
Taxation v. English, Scottish and Austrahan 
Bank; A.LR 1920P C. 88, t is really impossible 
to lay down rules which will determine what is 
negligence and what is not’ and ‘each case must 
be determined on its own circumstances’ 
Therefore, we have to judge the charge of 
negligence levelled against the officers of 
the appellant with reference to the evidence’ 
available 1n the case ” 
Therefore, we have to 1nfer that 1n Bharat Bank 
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Ltd. v. Kishinchand Chellaram, (1954)1 M.LJ. 560 
A I R. 1955 Mad. 402, therewas the said “charge of 
negligence", in the form of requisite plea and that 
there was evidence to prove the same. That is why, 
in the said decision, the conclusion was reached as 
stated above. ; 

15. Thus Indian Overseas Bank v. Industrial Chain 
Concern, (1990)1 S C C. 484 and Indian Bank (Ltd.) 
v. Catholic Syrian Bank, A.I R. 1981 Mad. 129, are 
distinguishable and in the present case, since there 
is no requisite plea by the appellant-plaintıff as 


- stated above or at any rate no evidence was 


brought to our notice to establish the said requi- 
site plea, we hold that the defendant-respondent 
ıs protected under Sec 131 of the Negotiable 
Instruments Act 
16. On the other hand, it can be concluded that the 
plaintiff-bank was negligent. The relevant pay- 
ments were made by the plaintiff even before it 
received advice from its respective branches at 
Vaniyambadi and Tirunelveli regarding the draw- 
ing of the relevant drafts. P.W.1 strangely stated 
that despite the non-receipt of the said advice, no 
suspicion arose and the suspicion arose after a 
weekonly. No doubt, 1n theabovesaid Indian Bank 
(Lid.) v Catholic Syrian Bank, A I R. 1981 Mad. 
129, it has been observed as follows 
“When the draft was sent for collection, no 
duty was cast on the respondent bank to first 
Obtain clearance from the Singanallur branch 
of the bank and then pay amount covered by 
the draft to the collecting bank.” 
But, in the present case, the drafts are for huge 
amounts and in such cases, it 1s admitted by P.W.1 
that they have to scrutinise the drafts under ultra 
violet rays. Yet, 1t was not done. The Supreme 
Court, 1n the above referred to decision also 
pointed out that one of the tests of testing whether 
thebank was negligent, though not always conclu- 
sive, ıs to see whether the rules or instructions of 
the bank were followed or not. In this connection, 
the learned counsel for the respondent requested 
the learned counsel for the appellant to produce, ' 
before us the memorandum of instructions fol- , 
lowed by the appellant bank in honouring the 
cheques or drafts. He very much stressed that if 
those instructions are before the court, the court * 
would see that the appellant-bank definitely did ' 
not follow the said 1nstructions. But the learned 
counsel for the appellant could not produce the 
same However, it is also not clear whether the 
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* respondent at least gave notice to the appellant in 


the Court below to produce the said memoran- 
dum of instructions or made any attempt to sum- 
mon it through the process of Court. Anyway, as 
alreadystated, P.W.1 has admitted that if the draft 
1s for hugeamount, they have toscrutinise it under 
the ultra violet rays Yet such scrutiny was not 
done, despite the fact that the ultra violet lamp 
was available with the appellant. So, we think we 
can safely conclude that the appellant was negli- 
gent Further, if only, the plaintiff had taken the 
necessary care expected of it, it could haveaverted 
the abovesaid loss sustained by it In fact at the 
final stage ofhonouring the cheque or draft, great- 
est care must be taken 

17. In the result, there 1s no reason for interfering 
with the judgmentand decree of the trial court and 
hence the appeal 1s dismissed. However, in the 
circumstances of the case, no costs. 

18. We may also add that in the wake of increas- 
ıng frauds, banks in this country should exercise 
greater care and exhibit greater diligence in their 
dealings 

19. We also find that in many cases, the deposi- 
tions recorded by the subordinate courts are not 
legible. In fact in the present case it was very 
difficult for both the counsel as well as for 
ourselves to decipher most of the passages 
recorded by the Court below. The evidence 
recorded 1s not a lengthy one and yet it has not 
been recorded legibly. Greater care must be 


taken by the Subordinate Courts in writing out 
the depositions. It is needless to say that justice 
should not fail on the mere ground that what has 
been recorded as evidence is not legible. l 
20. We may also add one another unhé]pful trend. 
In many first appeals, we find that necessary steps 
as provided under O.8 of the Appellate Side Rules 
have not been taken for the preparation of the 
record in the appeals against original decrees of 
the subordinate Courts. In the present case, for 
example, neither the documents, nor the oral 
evidence have been cyclostyled through Court, 
pursuant to the relevant rules in O.8 of the 
Appellate Side Rules. Rule 20 of the said Order 
no doubt says - “At the hearing of an appeal, the 
Court may refuse to permit either party to refer 
to, or rely on, any paper not included ın the 
record prepared in accordance with the rules” 
However, we normally do not refuse to grant the 
permission contemplated therein, in our anxiety 
to see that justice does not fail on that account 
Even when the abovesaid rules are not complied 
with, we even take the trouble of looking to the 
original themselves, at times with great difficulty 
and spending more time In this regard, we very 
much seek the assistance of the members of the 
Bar in a greater measure by themselves conform- 
ing to the Rules. 


B.S. ---- Appeal dismissed. 
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IN THE SUPREME COURT OF INDIA. 
Present:- N M Kaslıwal and K. Ramaswamy, JJ 


C A.Nos.54 to 56 of 1975 9th August, 1991 
A.Viswanatha Pillai and others 
v 

Special Tahsildar for Land Acquisition No.IV and 
others Respondents 


-Appellants 


Land Acquisition Act (I of 1894), Secs 18 and 23 - 
Acquisition of land belonging to co-owners - Com- 
pensation awarded - One of the co-owners seeking 
reference - Other co-owners not expressly Seeking 
reference - Whether entitled to enhanced compensa- 
tion as per their shares 

Held:- A co-owner is as much an owner of the 
entire property as a sole owner of the property. It 
1snot correct to say that a co-owner’s property was 
not its own. He owns several parts of the compos- 
ite property along with others and ıt cannot be said 
that he 1s only a part owner or a fractional owner 
in the property That position will undergo a change 
only when partition takes place and division 
was effected by metes and bounds Therefore a 
co-owner of the property 1s an owner of the prop- 
erty acquired but entitled to receive compensation 
pro rata\The state would plead no waiver nor 
omission of other co-owners to seek reference nor 
disentitle than to an award to the extent of their 
legal entitlement wheri in law they are entitled to 
since the acquired property being the ancestral 
co-parcenary and continued to be kept in 
co-owner among the brothers and the income 
derived therefrom was being shared ın properties 
of their shares by all brothers 1t remained a joint 
family property When one of the co-owners, a 
coparceners, made reference in his application 
that himself and his brothers are dissatisfied with 
the award made by the Collector and that they are 
entitled to higher compensation, it would be clear 
that he was making a request though not expressly 
Stated so but by necessary implication that he was 


acting on behalf of other co-owners or coparcen- 
ers and was seeking a reference on behalf of other 
co-parceners as well What was acquired was their 
totality of right, title and interest 1n the acquired 
property and when the reference was made in 
respect thereof under Sec. 18 they are equally entitled 
to receive compensation 4s per their share 

[Para 2] 
Cases referred to: 
Kanta Goel v. B P.Pathak, AIR 1977 S.C 1599 
(1977)3 S C.R. 412; Sr. Ram Parcicha v Jagan- 
nath, AIR 1976 S.C. 2335, Pal Singh v Sunder 
Singh, A I R. 1989 S.C 758 (1989)1 S C.R. 67 
The Judgment of the Court was delivered by 
K.Ramaswamy, J - These appeals by special leave 
are directed against the judgment and decrees of 
Kerala High Courtin A S.Nos 603, 604 and 605 of 
1969, dated June 29, 1973, confirming the award 
and decrees of the civil court in L A O P No 413 
etc of 1964 and 370 and 405.0f 1966, dated January 
16, 1969 The notification under Sec.4(1) of the 
Land Acquisition. Act, 1894 (for short “the Act 
was published 1n the Gazette on October 25, 1960 
acquiring an ancient Chalai Anicut together with 
embankments, sluices, culverts etc , by six notifica- 
tions This ancient Chalai Anicut originally be- 
longed to Arumughom Pillai. On his demise it 
devolved on his four sons Venkatachalam Pillai, 
Vishwanathan Pillai, Pasupathy Pillai and Sabhapa- 
thy Pillai by intestate succession as coparceners 
By partition deed Ex.E-23, dated December 22, 
1954, the four brothers partitioned certain prop- 
erties but kept in common acquired Chalaı Anicut 
under the management of the eldest brother 
Venkatachalam Pillai. Pursuant to the notice 
issued under Secs 9(3) and 10 of the Act, Venkat- 
achalam filed his objections making reference 
therein to the partion deed No 2437 of 1954 in 
the Registrar’s Office, Palghat and that each of the 
brothers had 1/4th share in the Anicut and ırrıga- 
tion system After the award-made by the Land 
Acquisition Officer compensation was made to 
all the brothers at 1/4th share each. Venkatacha- 
lam sought six references under Sec 182 as he was 
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dissatisfied with the awards made by the Land 
Acquisition Officer The civil court enhanced in 
all to a sum of Rs 52,009.40 The State filed no 
appealagainst the enhancementofthe compensa- 
tion The cıvıl court granted an award of 1/4th 
share thereof to Venkatachalam Pilla) with sola- 
tium at 15 per cent and interest thereon at 4 per 
cent and did not award the balance amount to the 
appellants ın their respective shares on the ground 
that they did not jointly ask for reference but only 
one alone asked for The two brothers asked for 
reference for two awards only and the last one did 
notask for reference ofany award On appeals, the 
High Court confirmed the award and decrees of 
the civil court Thus these three appeals are at 
their behest Common question of law arises ın 
these appeals and hence they are disposed of by a 
common Jüdgment 

2. The sole question for decision 1s whether in a 
reference sought for by one of the co-owners 
whether the other co-owners who did not 
expressly seek reference are entitled to enhanced 
compensation pro rata as per their shares. It 1s not 
1n dispute that under the partition deed, the four 
brothers as coparceners kept ın common the 
acquired property and Venkatachalam was in man- 
agementthereofand each is entitled to 1/4th share 
ın the ancient anicut and the irrigation system. It 
1s also undisputed that total enhanced compensa- 
ton ıs Rs 52,009.40 Therein all the four brothers 
including the appellant are entitled to 1/4th share 
each In the reference application made by 
Venkatachalam indisputably he mentioned that 
the'acquired property belonged to him and his 
other brothers and the compensation awarded by 
the Land Acquisition Officer was inadequate and 
very low It was also stated that theyshould getan 
enhanced amount at the figure specified in the 
reference application Undoubtedly he stated 
therein that he 1s entitled to 1/4th share. What he 
Stated thereby was that of his entitlement of 1/4th 
share of the total enhanced compensation and 
obviously, after the reference on parwith his three 
brothers, he ıs entitled to receive compensationat 
1/4th share. The courts below disallowed the pay- 
ment to the appellants on the ground that there 1s 
no mention in the claim petition of the partition 
deed; that they are the co-owners and that there1s 
no averment that Venkatachalam was seeking 
reference ufider Sec. 18 on hisbehalfand on behalf 


ofhis other threebrothers As regards the first two 
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grounds are concerned they are palpabiy incor- 
rect. It ıs seen that an express averment was made 
in the objections filed pursuant to notice under 
Secs.9(3) and 10 and also in his reference applica- 
tic” under Sec 18 of the Act, that there was prior 
partition and each of the brothers are entitled to 
1/4th share and that they are dissatisfied with the 
award of the Collector. Undoubtedly there is no 
express averment 1n the reference application under 
Sec 18that he is seeking a reference on his behalf 
andon behalfof his three brothers. It is contended 
by the counsel for the State that the pleadings are 
to be strictly construed and that as the reference 
was sought for only by Venkatachalam of all the 
six awards the other three brothers are not 
entitled to any share in the enhanced compensa- 
tion. -In support thereof it is also further con- 
tended that Viswanathan and Pasupathy had only 
asked for reference in respect of two awards and 
Sabhapathy Pillai made no request for reference 
against any of the six awards made by the Collec- 
tor. It is true that Viswanathan and Pasupathy 
made such request ın respect of two awards and 
Sabhapathy did not make any request for refer- 
ence against any of the awards. But what would be 
the consequence in law 1s the question. It 1s sur- 
prısıngthatthe State having acquired the property 
of a citizen would take technical objections re- 
garding the entitlement of the claim. The State 
certainly is right and entitled to resist claim for 
enhancement and lead evidence in rebuttal to 
prove the prevailing price as On the date of notifi- 
cation and ask the court to determine the correct 
market value of the lands acquired compulsorily 
under the Act. Butas regards the persons entitled 
to receive compensation are concerned it has no 
role to play Itis for the claimants mrerse to lay the 
claim for compensation and the court would 
examine and award the compensation to the right- 
ful person. As seen in the objections pursuant to 
the notice under Secs.9(3) and, 10, Venkatacha- 
lam made necessary averments S that hımself and 
lus brothers had 1/4th share ın the Anicut dnd 
irrigation system pursuant to the partition deed 
resorted to therein In his reference application 
under \Sec.18 also he reiterated the same and 
stated that thé amount awarded by the Collector 
was 1nadequate and that they were dissatisfied 
with ıt and that they are entitled to more. It is 
settled law that one of the co-owners can file a suit 
and recover the property against strangers and the 
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decree would enure to all the co-owners It is 
equally settled law that no co-owner has a definite 
right, title and interest m any particular item or a 
portion thereof. On the other hand he has right, 
title and interest 1n every part and parcel of the 
joint property or coparcenary under Hindu Law 
by all the coparceners. In Kanta Goel v B P Pathak, 
ALR 1977 SC. 1599 (1977)3 S C.R. 412, this 
Court upheld an application by one of the 
co-owners for eviction of a tenant for personal 
occupation of the co-owners as being maintain- 
able The same view was reiterated in Sr: Ram 
Pasrıcha v. Jagannath, (1977)1 S C R 395 AIR. 
1976 S.C. 2335, and Pal Singh v Sunder Singh 
(dead) by Lrs ,.A I.R 1989 S:C. 758 (1989)1 S C.R 
167 A co-owner is as much an owner of the entire 
property as a sole owner of the property It is not 
correct to say that a co-owner's property was not 
its own He owns several parts of the composite 
property along with others and 1t cannot be said 
that he is only a part owner or a fractional owner 
in the property That position will undergo a change 
only when partition takes place and division 


was effected by metes and bounds. Therefore, a, 


co-owner of the property is an owner ofthe prop- 
erty acquired but entitled to receive compensation 
ro rata The State would plead no waiver nor 
omission by other co-owners to seek reference nor 
disentitle them to an award to the extent of their 
legal entitlement when in law they are entitled to 

Since the acquired property being the ancestral 
coparcenary and continued to be kept in common 
among the brothers and the income derived there- 
from was being shared in proportion of their shares 
by all the brothers 1t remained as joint property 

As co-owners everyone is entitled to 1/4th share 
therein It was also laid by this Court in a recent 
judgment ın Ram Kumar and others.v. Union of 
India, C.A No 195 of 1978 decided on 21.2 1991, 
that it ıs the duty of the Collector to send full 
information of the survey numbers under acquisi- 
tion fo the court and make reference under Sec 18 
and failure thereofis illegal Thesame ratio would 
apply to the facts in this case as well. When one of 
the co-owners or coparceners made a statement in 
his reference application that himself and his broth- 
ers are dissatisfied with the award made by the 
Collector and that they are entitled to higher 
compensation, 1t would be clear that he was mak- 
ing a request, though not expressly stated so, but 
by necessary implication that he was acting on his 
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behalf and on behalf of his other co-owners or 
coparceners and was seeking a reference on behalf 
of other co-owners as well What was acquired was 
their totality of right, title and interest in the 
acquired property and when the reference was 
made in respect thereof under Sec.18 they are 
equally entitled to receive compensation pro rata 
as per their shares The courts below committed 
manifest error in refusing to pass an award and 
payment thereof to the appellants merely on the 
ground that there was no mention in this regard in 
the reference application or two of them sought 
reference in respect of two awards and the last one 
madenoattemptin their behalf. The claimants are 
entitled to payment of the enhanced award by the 
civil courtprorata of their 1/4th share each with 15 
per cent solatium and 4 per cent interest as awarded 
by the civil court The appeals are accordingly 
allowed with costs'of this Court 


RS Appeals allowed. 
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IN THE SUPREME COURT OF INDIA. 


Present:- N M Kashwal and K. Ramaswamy, JJ 


C A No 979 of 1973 Ist August, 1991 
B.T.Govindappa Appellant 
v We 
B.Narasimhaiah Respondent 


Hindu Law - Stridhana property of a Hindu widow 
- Imposingrestriction on the rights in the property by 
the widow herself 

Held:- There can be no manner of doubt that a 
Hınduwomanıs the full owner and entitled to deal 
with her Stridhana property as shebities She can 
also putany restriction or constituent of her rights 
by her own consent and free will ın her stridhana 
property [Para 6] 
The Judgment of the Court was delivered by 
Kaslıwal, J - This appeal by special leave is 
directed against the judgment of the Karnataka 
High Court dated 11th March, 1973 in a suit for 
declaration ànd possession ° 

2. The whole case now hinges on the effect of 
recitals made in the registered adoption deed (Ex.D- 
1), dated 15th May, 1940 on a sate deed (Ex.P-1), 
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dated 22nd January, 1958 made ın favour of the 
appellant. In order to appreciate the controversy 
we would narrate facts which are now held 
proved by the lower courts and are binding on the 
parties The respondent B Narasımhalah was 
adopted by Chıkkahanumiah and his wife 
Smt.Thımmamma by a registered adoption deed 
(Ex D-1), dated 15th May, 1940 By this document 
both Smt Thimmamma and her husband conferred 
not only right of co-ownership 1n all the proper- 
ties, on B Narasimhaiah but also agreed that none 
of the parties will make any alienation of the 
properties mentioned ın the schedule annexed to 
this deed Thus the adopting parents gave a right 
of co-ownership 1n favour of the adopted son and 
also put a restriction that they will not transfer any 
property during their lifetime The relevant recit- 
als of Ex D-1 are reproduced as under - 
“You must enjoy along with üsasa title holder 
the 1mmovable properties detailed 1n the sched- 
ule hereto which are in our name and posses- 
Sion andall the movable properties held by us 
"You have complete title after oür death to all 
the ımnfövable and movable properties held 
by us and you and your progeny can enjoy it 
happily wehave not transferred the properties 
mentioned in the schedule to anyone ın any 
way so far nor are we going to do hereafter 
Durıng our lifetime you should also not trans- 
fer the scheduled properties to others in any 
way but continue to improve them You should 
make us happy by getting wife and children and 
should not neglect us ” 
3. After the death of Chikkahanumiah, 1t appears 
that the relations between Smt Thimmamma and 
the adopted son B Narasimhaiah became strained 
Smt Thimmamma executed a sale deed of the 
property in question vide Ex.P-1, dated 22 1 1958 
1n favour of the appellant B T.Govindappa The 
appellant filed a suit for declaration and posses- 
sion on the strength of the above sale deed The 
respondent contested the suit on the ground that 
m the face of Ex D-1, Smt Thimmamma had no 
right to alienate the property ın suit ın favour of 
the appellant "The suit was dismissed by the trial 
Court Onappeal, learned District Judge reversed 
the judgment of the trial Court and decreed the 
suit. The High Court 1n second appeal reversed 
the judgment and decree of the First Appellate 
Court and dismissed the suit. The plaintiff appel- 
lant has came in appeal to this, Court 
P 
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4. Itwas contended on behalf of thé appellant that 
the suit house was the stridhan property of 
Smt Thimmamma and she had full right to deal 
with such property and the sale made in favour of 
the appellant was valid and binding against the 
respondent. It was also submitted that during the 
lifetime of Chikkahanumiah, Smt Thimmamma 
was not competent to adopt and as such any recit- 
als in ExD-1 were not binding on Smt Thimmamma. 
The appellant was the bona fide purchaser for 
consideration and the suit for declaration and 
possession ought to have been decreed in his 
favour 

5. The controversy 1n the present.case is not that 
Smt Thimmamma had any right or not to adopt a 
son during the lifetime of her husband The con-’ 
troversy 1$ whether the adoptive mother can put 
any restriction or Curtailment in respect of her 
own stridhan property at the time when a son 1S 
adopted in their family, though by her husband 
Learned counsel for the appellant was unable to 
show any law or authority laying down that a 
Hindu woman was not entitled to put any restric- 
tion or relinquish her own rights ın the stridhan 
property, even by her own consent and free will at 
the time when a son 1s adopted by her husband It 
ıs established beyond any manner of doubt that 
Smt Thimmamma ın the present case was a con- 
senting party in the adoption of B Narasimhaiah 
Possibly, the natural parents of B Narasimhaiah 
might not be willing to give their son ın adoption 
unless such adopted son was given a right of 
co-ownership and restriction on the alienation of 
the properties of the adoptive family. If that con- 
dition was accepted and such restrictions were put 
ın the registered adoption deed itself, we do not 
find any valid objection in doing so by Smt Thim- 
mamma in respect of her stridhan property 

6. The High Court did not find favour with the 
contentions raised on behalf of the appellant The 
High Court held that thesale deed 1n favour ofthe 
appellant was clearly in contravention of the 
restriction imposed on Smt Thimmamma in Ex.B- 
1 and as such the sale deed Ex P-1 was invalid in 
law and conferred no title in the suit property on 
the appellant In our opinion the High Court was 
right in taking the aforesaid view on account of 
the contents of Ex D-1. There can be no manner 
of doubt that a Hindu woman 1s the full owner 
and entitled to deal with her stridhan property as 
she likes. She can also put any restriction or 
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behalf of the petitioners to be taken, appears to be 
impractical and defeating the purpose of Sec 5-A 
of the Land Acquisition Act. If the notification 
under Sec 4 under the Land Acquisition Act is 
published without waiting for the scheme, as has 
been done in the present case, it will not be pos- 
sible for the land owners to object to the proposed 
acquisition on the ground that the land is not 
suitable for the scheme at all, and therefore does 
not serve any public purpose, or that another 
piece of land 1n the area concerned, is far more 
suitable, leading to the possible conclusion that 
the proposed acquisition i$ mala fide As discussed 
above, the provisions of the Housing Board Act 
also suggest the same The Board has not been 
vested with tbe unrestricted power to frame any 
scheme, as suggested by its planners. It has to take 
into account the representation by the local 
authority as mentioned under Sec.50 and the 
objection of any other person under Sec.53 and 
decide the same on merits before according sanc- 
tion The matter 1s not concluded even at that 
stage, the aggrieved person may appeal to the 
State Governmentand it is onlysubject to the final 
result therein that the scheme becomes enforce- 
able In this set up it will be practical and consis- 
tent with common sense to have the scheme final- 
ısed before starting an acquisition. proceeding 

We, accordingly, hold that a proceeding under the 
Land Acquisition Act read with Sec.70 of the 
Madras Housing Board Act, can be commenced 
only after framing the scheme for which the land is 
required. The notification issued under Sec 4 in 
the present case must therefore, be held to be 
premature, and it was rightly quashed by the High 
Court 

12. Before closing his argument Mr.Attorney 
General stated that 1n the past a large number of 
land acquisition proceedings have been concluded 
and lands acquired without first framing the scheme 
and on the basis of the present judgment there 
may be an attempt by the land owners of those 
lands to reopen the matter We do not think that 
as a result of this Judgment the concluded land 
acquisition proceedings can be allowed to be reo- 
pened Although we have held that the initiation 
of the proceeding for acquisition has to await 
framing of a scheme, it does not mean that the 
concluded acquisition. proceeding can be con- 
demned as void so to be ignored later. However, 
to avoid unnecessary controversy we are hereby 
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clarifying the position that a ground based on the 
present judgment shall be available to the land 
owners only for such land acquisition proceed- 
ings, which are under challenge and arestill pend- 
ing decision. 

13. The special leave petition is dismissed, but in 
the circumstances without costs 


BS Petition dismissed. 


THE SUPREME COURT OF INDIA. 


Madan Mohan Punchhi and 
K Ramaswamy, JJ. 


Present:- 


C A.Nos.937 to 941 of 1980 22nd August, 1991. 


Anna Transport Corporation Ltd., Salem 
-Appellant 


v. 
Mjs.Safe Service Ltd., and others . .Respondents 


(A) Motor Vehicles Act (IVof 1939), Secs 68(c) and 
68-F (1-D) - Draft scheme published under Sec 68- 
C, pernuts, if can be granted to private operators for 
the interim period between date of publication of 
draft scheme and date of publication of the approved 
or modified scheme iri relation to route covered by 
such scheme. 

To cases of non-grant of permits to the aggrieved 
parties operators, sub-sec.(1-D) of Sec 68-Fofthe 
Act was clearly attracted. No permit could be 
granted on their asking in the presence of the draft 
scheme [Para 4] 
(B) Motor Vehicles Act (IV of 1939), Secs 68(c), 
Sec 68-F (1-D), Proviso - Private operators func- 
tioning on the routes covered by draft scheme under 
Sec 68-C - Asking for renewal of existing permits 
which expired after such publication - Cases fall 
within Proviso to Sec 68-F (1-D) - Permits can be 
renewed for a limited period. 

In these appeals, the private operators were func- 
tioning and had sought renewal of their existing 
permits on the routes in question Those were 
cases which could perhaps fall within the Proviso 
to sub-sec.(1-D) to Sec 68-F of the Act. Their 
permits were capable of being renewed for a 
limited period provided they had expired after the 
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publication of the draft scheme under Sec 68-C of 

the Act [Para 5] 

Case referred to: 


KA Natarajan v M Nama Mohammed, A I R. 1978 
Mad. 280 LL.R. (1978)2 Mad. 415 

A V Rangan, for Appellant. 

S.Srinivasan, for Respondent. 

The Court delivered the following 
JUDGMENT. These are five civil appeals by special 
leave against identical orders of a learned single 
Judge of the Madras High Court 

2. In relation to Civil Appeal No 937 of 1980 the 
Regional Transport Authority, out of two per- 
mits, granted one permit on the route Salem to 
Poolambadi to the appellant State Transport 
Undertakingand the other to the first respondent, 
Safe Service Ltd. In Civil Appeal No 938 of 1980 
there was only one permit for the route Salem to 
Pallıpattı which was granted to the State Trans- 
port Undertaking. In other words, it was denied to 
the second respondent, R.P David In Cıvıl 
Appeal No 939 of 1980, on the route Salem to 
Poolambadi, out of two permits, one permit was 
granted to the State Transport Undertaking and 
the other to another private operator, Suganes- 
wara Motor Service denying the permit to 
R P.David-respondent herein In Civil Appeal 
No 940 of 1980, on the route Salem to Erode, the 
objection of the State Transport Undertaking on 
the renewal sought by Parsuraman Pillai-respon- 
dent was sustained and the permit was granted to 
the State Transport Undertaking, leaving the pri- 
vate operator aggrieved. In Civil Appeal No 941 
of 1980, on the route Salem to Tiruchengode, the 
renewal application of K Ramaswamy respondent 
Operator was declined on objection by the Staté 
Transport Undertaking, who in turn, on its appli- 
cation, was granted the permit leaving the private 
operator K.Ramaswamy respondent aggrieved 
All the aggrieved parties preferred appeals 
before the State Transport Appellate Tribunal. 
The Tribunal identically in all these cases took the 
view that since a draft scheme under Sec 68-C of 
the Motor Vehicles Act, 1939, had been published 
by the State Government and was under consid- 
eration at the time when the matter was pending in 
appeal, sub-sec.(1-D) of Sec 68-F of the Act stood 
in the way for any relief being granted to the 
private operators dnd thus dismissed the appeals 
That provision forbids permits being granted or 
renewed, QUIE the period intervening between 
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thedate of publication of any draft scheme under 
Sec.68-Cofthe Act, and the date of publıcatıon of 
theapproved or modified scheme, ın favour of any 
person, or for any class of road transport service, 
inrelation toan area, or route, or pertion thereof, 
covered by such scheme However, the Proviso 
thereto permits that where the period of opera- 
uon of a permit ın relation to any area, route or 
portion thereof specified in the scheme published 
under Sec.68-C expires after such publication, 
such permit may be renewed for a limited period, 
but the permit so renewed shall be ceased to be 
effective on the publication of the scheme under 
Sub-sec (3) of Sec.68-D of the Act 

3. As is evident, the Appellate Authority applied 
sub-sec (1-D) of Sec 68-F to all the five cases and 
not the proviso The High Court on revision pre- 
ferred by the private operators upset the orders of 
the Appellate Authority directing the Regional 
Transport Authority to reconsider the matter on . 
merit While doing so it relied on a judgment of 
the Madras High Court in KA. Natæajan v M Naina 
Mohammed, A I.R 1978 Mad 280 IL R (1978)2 
Mad. 415, to the effect that appeal before the 
Appellate Authority was maintainable even theugh 
a draft scheme within the terms of Sec 68-C ofthe 
Act had appeared on the scene The State Trans- 
port Undertaking being aggrieved 1s before us by 
special leave 

4. We have heard learned counsel on both sides 

So far as Civil Appeals Nos 937, 939 of 1980 are 
concerned, these arecases of non-grant of permits 
to the aggrieved private operators To their cases 
sub-sec (1-D) of Sec 68-F of the Act was clearly 
attracted No permit could be granted on their 
asking ın the presence of the draft scheme And 
when none could be granied the exercise of con- 
sideration of the claim of the aggrieved private 
operators on ment, was itself a futility When the 
law forbade the grant of a permit in the aforesaid 
duration, merits of grant stood nowhere In this 
viewofthe matter, weare inclined to take the view 
that the High Court was ın error ın acceptingthe 
related revision petitions of the private operators 
and remitting their cases to the Appellate Author- 
ity for reconsideration on merits And as a conse- 
quence ıt was further ın error ın ordering that till 
such orders were passed by the Appellate Author- 
ity, both the State Transport Undertaking and 
private operators could be allowed to run, in view 
of the facts which glare out on the record 
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5.So far as Civil Appeals Nos 940-941 of 1980 are 
concerned, the respective private operators were 
functioning and had sought renewal of their exist- 
ıng permits on the routes ın question and, on 
denial of the same, and corresponding grant thereof, 
to the State Transport Undertaking, grievance 
aroseto those private operators to takethe matter 
) in appeal Theirs were cases which could perhaps 
fall within the Proviso to sub-sec (1-D) to Sec 68- 
Fotthe Act Their permits were capable of being 
renewed for a limited period provided they had 
expired after the publication of the draft scheme 
underSec 8-Cofthe Act. The controverted plea of 
the State Undertaking however 1s categoric that 
the renewalapplication was rejected on 30th August, 
1974 1n one case and on 19th October, 1974 in the 
other, and onsuch rejection both the permits were 
granted to the State Transport Undertaking, and 
when the matter was in appeal before the Appel- 
late Tribunal, the draft scheme was, much later, 
published on 4 6 1976 ` 
6. Mr S Srinivasan, learned counsel appearing for 
the private operators ın Civil Appeals Nos 940- 
941 of 1980 contends that when an appeal was 
taken to the Appellate Authority, the provisions 
of sub-sec (1-A) of Sec 134 of the Act were 1n- 
voked and oiders were obtained, notwithstanding 
the expiration of the term of the permit, so as to 
continue the permit to be valid until the appeals 
before the Appellate Authority were disposed of 
On that basis 1t 1s contended that the Proviso to 
sub-sec (1-D) of Sec 68-F of the Act comes to his 
rescue, on the strength of orders ın terms of sub- 
sec (1-A) ot Sec.134 of the Act, as valid permits 
were continung and were capable of being 
renewed for a limited period, so as to cease being 
effective on the publication of the final scheme 
under sub-sec (3) of Sec 68-D of the Act It may 
notrequire examining the contention because it is 
fractionally factual The necessary factual data has 
not been placed before us in the form of a counter 
or the suggestive orders as such We are thus left 
m the dark Sull, lest we cause any injustice to 
Mr S.Srinivasan's clients, wé are goaded to take 
the view that even though these two appeals shall 
also meet the same fate as that of Civil Appeals 
os 937-939 of 1980 they shall remain subjected 
an alternate that in the event of orders under 
-sec (1-A) of Sec134 being existent, the 
elate Authority shall examine the question 
nd pass such orders in relation to the appeals of 













these private operators ın accordance with law, 
but 1n case there were no such orders earlier, the 
view of the Appellate Authority dismissing the 
appeals shall stand affirmed 

7. In view of what has been said above, we allow 
Civil Appeals Nos 937-939 of 1980 unqualifiedly 
and Civil Appeals Nos 940-941 of 1980 qualifiedly 
ın the terms above stated Parties shall bear their 
own costs 1n all these appeals 


BS. Appeais allowed. 


IN THE SUPREME COURT OF INDIA. 


Present:- Madan Mohan Punchhi and 


K. Ramaswamy, JJ 


C A No 122 of 1979 30th August, 1991 


Ramaswamy Kalingaryar -Appellant 


v 
Mathayan Padayachi Respondent 
Civil. Procedure Code (V of 1908), Secs 100 and 
100-A - Second appeal - Finding of fact by Courts 
below - Interference - Suggested shortcomings in . 
findings of fact if alter the situation - Sufficiency of 
proof - If a ground to interfere 

Suggested shortcomings ın the findings of fact 
recorded by the Courts below would not alter the 
situation that those were findings offacts, unques- 
tonable under the provisions of Sec 100, C P C 
which defines the contours of the power of the 
High Court in second appeal Sufficiency of proof 
can be no ground for the High Court to interfere 
1n a finding of fact [Para 3] 
The Court delivered the following 
JUDGMENT.- This appeal by special leave 1s 
against the judgment and decree, dated 27th 
October, 1977 passed by the Madras High Court 
in S A No 363 of 1975 

2. The lıtıgatıng partes are two brothers We 
would refer to them by short names as Ramaswamy 
and Muthiah Their father Rangasami Kalinga- 
raya, besides holding vast freehold properties held 
leasehold rights ın two small parcels of land, whereon 
there was a hut obtained from Dharmapuram 
Adheenam, since many years prior toys death on 
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1 4.1962. After his death, dispute over the lease- 
hold properties arose between the brothers. 
According to Ramaswamy, ever since 1962, he was 
ın possession of the leased properties ın his own 
rıght as a lessee On the other hand Muthiah 
claimed that these properties had been bequeathed 
to him by his father under a Will. This led 
Ramaswamy file a suit for permanent injunction 
against Muthiah to preserve his possession The 
suit was resisted by Muthiah asserting that he was 
ın possession of the suit property on the basis of 
the Will.as well as by allotment in his favour. On 
the pleadings of the parties, the trial Court raised 
the following issues on the subject 

1. Whether the plaintiff was in possession of 

the suit properties? 

2 Whether the Will and allotment pleaded by 

the defendant were true? 

3 Whether the plaintiff is entitled to injunc- 

tion? 
Ramaswamy-plaintiffsucceeded in the trial Court 
as well asın the first Appellate Court on the first 
issue that he was ın sole possession of the suit 
properties Muthiah defendant faiied on the sec- 
ondissued as he could neither prove the Will to be 
true and genuine nor any allotment in his favour. 
On the findings on issues Nos.1 and 2, issue No.3 
logically was decided in favour of the Ramaswamy- 
plaintiff up till the level of the first Appellate 
Court The High Court of Madras, however, on 
second appeal by Muthiah-defendant upset the 
finding of fact by introducing three inferences into 
consideration. The first was that since the estate of 
Rangaswamy Kalingaraya fell equally on both the 
brothers, 1t was logical to infer that both brothers 
would be in possession of the suit land Secondly 
when the leasehold rights were with the father 
Rangaswamy the Adheenam’s authorities could 
not without going into the details of the rights 
grant straightway leasehold rights to Ramaswamy 
trampling the rights of Muthiah The third factor 
which weighed with the High Court was that in 
presence of joint ownership of the leasehold rights, 
how could an.injunction issue in favour of one of 
the brothers against the other. Having raised such 
inference to doubts, the High Court yet concluded 
with the following paragraph: 

“J have rendered my decision on the point only 

on the basis of the rival contentions of the 

parties without going into them and on the 

basis öfthg shórtcomings inthe findings ofthe 
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Courts below without recording my own find- 
ings Ishould think that the question of title to 
the leasehold properties as between the par- 
ties must be regarded as still at large to be 
settled either in an action at law or 1n other 
appropriate proceedings ” 
It 1s plain that the High Court itself demolished 
what it built by concluding in the manner above t 
stated. Suggested shortcomings ın the findings of 
fact recorded by the Courts below would not alter 
the situation that those were findings of facts, 
unquestionable, under the provisions of Sec 100, 
C P.C., which defines the contours ofthe power of 
the High Court in second appeal. Significantly, no 
question of title or an issue thereon was raised by 
the parties before the Courts below Though the 
High Court points out that question of title was 
raised as an alternauve ground in the written 
statement, but no argument on that account was 
raised by the defendant before the first appellate 
Court Rather ttle and possession on the land in 
dispute was asserted by Muthiah only on the basis 
of Will ın his favour which plea of his miserably 
failed and has remained failed throughout The 
only issue before the Courts below, on thestrength 
of which the fate of the case rested was whether 
Ramaswamy was in sole possession of the suit 
property. That finding was in his favour. The High 
Court itself has left the question of ttle open to be 
decided in appropriate proceedings It was for the 
protection of possession of Ramaswamy that the 
grant of injunction became necessary and having 
regard to the facts and circumstances, the plain- 
tiff-Ramaswamy was given relief on the basis of 
the case set up by him and supported by evidence 
TheHigh Court had thus no jurisdiction either to 
reassess the evidence or without reassessing as 
such find any infirmity in it. The measure of proof 
is within the domain of the two Courts of fact in 
the hierarchy Sufficiency of proof can be no ground 
for the High Court to interfere in a finding of fact 
Thus we are of the considered view that the High 
Court fell in a legal error ın this case reversing the 
judgments and decrees of the Courts below and 
dismissing the suit of Ramaswamy Accordingly, 
this appeal is allowed and the judgment and the 
decreeofthe trial Courtis restored Thereshall bg 
no order, however, as to costs in this Court. 
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“IN THE SUPREME COURT OF INDIA. 


Present- Ranganath Mısra, CJ and 


T K Thommen, J. 


C A.No 4447 of 1991 12th November, 1991. 


D.C.Oswal Appellant 


v. 
V.K.Subbiah and others .. Respondents. 
(A) Tamil Nadu Buildings (Lease and Rent Gon- 
trol) Act (XVIII of 1960), Sec 10 - Petition for 
eviction on ground of change of user - Petition filed 
seven years after such change of use - Held landlord 
had accepted the change of user 

From 1973, there has been change of use The 
petition foreviction was in 1980. It follows that for 
seven years no objection was raised for change of 
use and for the first tme when eviction was sought, 
conversion was made a ground. In these circum- 
stances, the Court is prepared to accept the sub- 
mission advanced on behalf of the appellant that 
the landlords accepted the uses to be also other 
than residential 
(B) Tanul Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960), Sec 10 - Petition for 
eviction on ground of wilful default - Landlord 
granting to accept rent for two to three months at a 
time - Non-payment of) ent for five months - Will not 
constitute wilful default. 

A situation where the landlord had consented to 
collect rent for two to three months ata time, non- 
payment of rent for three months cannot consti- 
tute wilful default [Para 6] 
Case referred to: 

Sundaram Pillai v. V.R Pattabiraman, A.LR. 1985 
S.C 582: (1985)1 S.C C. 591 

The Judgment of the Court was delivered by 
Ranganath Mista, CJ - Special leave granted. 
Appellant ıs the tenant of a premises located in 
Sıvakası within the State of Tamil Nadu to which 
the provisions of the Tamil Nadu Buildings (Lease 
and Rent Control) Act apply The rental of the 
premises is Rs.275 per month. Respondents initi- 
ated action foreviction on the plea that there was 
*wilful default' in the matter of payment of rent 
and change of user. It was contended that the lease 
was residential but ıt had been used partly for 
commercial activity. > 

2. The appellant took the stand that rent was not 


[Para 5] . 


being collected every month since the respon- 
dents resided away from the place where the prop- 
ertyis situated and every two to three months they 
used to come and collect rent at landlords' con- 
veniénce. Two receipts were produced to support 
this stand. Rent was collected in one case for three 
months and ın the other for two months ata time 

Admittedly at the time of filing of the petition for 
eviction three months' rent had fallen due So far 
as the change of user was concerned 1t was denied 
by pleading that mixed use was the basis of the 
tenancy. 

3. The original authority dismissed the petiuon 
but that has been reversed in appeal and the 
reversal has been upheld by the High Court. 

4. Two contentions were raised before us (1) there 
İs no case of wilful default particularly when the 
two receipts showed acceptance of rent for peri- 
ods as pleaded by the tenant without demur, and 
(ii) that the premises had been rented out also for 
business use and at any rate admıttediy from 1973 
there has been this change. 

5. Counsel for the respondents does not dispute 
that from 1973 there has been change of use. The 
petition for eviction 1s of 1980. İt follows that for 
seven years no objection was raised for change of 
use and for the first ume when eviction was sought, 
conversion was made the second ground In these 
circumstances, we are prepared to accept the 
submission advanced on behalf of the appellant 
that the landlords accepted the user to be also 
other than residental. 

6.Both parties relied upona decision ofthis Court 
in the case of Sundaram Pillai v. V. R.Pattabuaman, 
A.LR 1985 S C 582: (1985)1 $ C C. 591, where 
default and ‘wilful’ default were distinctly treated 

In the several statutes operating 1n the different 
States regulating the law relating to landlord and 
tenant ‘wilful’ default has been made the ground 
of eviction while default i5 not We may also refer 
to a short, but suggestive order dated March 27, 
1991, of this Court in Premchand Ranka v 

A.Vasanthray Khatod, C.A No 1367 of 1991 to 
support our conclusion A situation where the 
landlord had consented to collect rent for two to 
three months at a time non-payment of rent for 
three months cannot constitute wilful default. 
Since in the present case default was of three 
months at the time of filing of the case, we are 
prepared on the basis of the evidence on 
record that 1t was not a case for wilful default. 
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Accordingly the conclusion reached in appeal and 
upheld by the High Court would not be sustain- 
able. 

7. We allow the appeal and reverse the judgment 
of the High Court and dismiss the petition for 
eviction. We would, however, like to add that 
Judicial notice can be taken of the fact that rental 
has escalated everywhere and appropriate rent in 
the present case should be raised to Rs.400 per 
month from 1.1.1992. The tenant should have a 
direction to pay the rent in advance from month to 
month as stated by him in the Courts below and it 
should be by the end of every month. There will be 
no order as to costs. 


B.S 


Appeal allowed. 


IN THE SUPREME COURT OF INDIA. 


Present: M H.Kania and R.M. Sahai, JJ. 


C A.No 3147 of 1980 25th October, 1991. 
Major Dhian Singh Appellant 
v. 

Union of India ...Respondent. 


Land Acquisition Act (I of 1894), Sec.23 - Acquisi- 
tion of land - Compensation for - Appellant claim- 
ing at Rs.20,000 per bigha of land acquired - High 
Court following its 'own decision in another appeal 
fixing compensation at Rs.10,000 per bigha - In 
earlier case compensation was assessed at Rs.12,000 
per bigha, but claim was allowed to the extent of 
Rs. 10,000 only as the claimant had claimed only 
that much - Appellant allowed compensation at 
Rs.12,000 per bıgha. [Para 3] 
Prem Prasad Juneja, for Appellant. 

C.V.S.Rao and C.Ramesh, for Respondent. 

The Judgment of the Court was delivered by 
Kanıa, J.: This is an appeal under Sec.54 of the 
Land Acquisition Act, 1894 (hereinafter referred 


to as "the said Act") from the judgment of the . 


Delhi High Court in R.F.A.No.88 of 1970 pre- 
ferred by the appellant herein. 

*2. The government required 403 bighas and 19 
biswas of land in Tarapur Estate for planned 
development of Delhi. Notifications under Sec.4 
ofthe said Act were issued on November 13, 1959 
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and June 14, 1963 respectively. The acguisition. 
was duly completed. Among the lands acquired 
was an area of land comprising 4 bighas and 8 
biswas belonging to the appellant. The Land 
Acquisition Officer awarded compensation by 
dividing the land into three blocks, namely, Block 
A, Block B and Block C. The compensation in 
respect of lands in Block B was fixed by hım at 
Rs 2,500 per bigha and for land in Block C at 
Rs.1,800 per bigha. The land of the appellant fell 
entirely in Block B and Block C and we are, 
therefore, not concerned with the valuation of 
land falling in Block A. On a reference under 
Sec.18 of the said Act, the Additional District 
Judge, Delhi raised the compensation for land 
falling in Block B from Rs.2,500 to Rs 4,310 per 
bigha and for lands in Block C from Rs 1,800 to 
Rs 3,103 per bigha. Not being satisfied, the appel- 
lant preferred an appeal, being R F.A.No 88 of 
1970 in the Delhi High Court. The High Court 
following its judgment in Daya Nand Co-operative 
Housıng Building Society v. Union of India, 
R.F.A.No 186 of 1972, decided on February 26, 
1979, raised the compensation for lands in Block 
B from Rs.4,310 to Rs.10,000 per bigha and for 
lands falling in Block C from Rs.3,103 to Rs.9,000 
per bigha. Solatium at the rate of 15 per cent and 
6percent interest on the enhanced compensation 
from the date of dispossession till the- date of 
payment were awarded to the appellant. 
3.Learned counsel for the appellant submits that 
the Division Bench of the High Court, which 
delivered the impugned judgment, was in error ın 
mechanically following the decision in R.F. A.No 186 
0f 1972 referred to the above without appreciating 
that in that case, although lands in Block B were 
valued at Rs.12,000 per bigha, the appellant was 
awarded Rs 10,000 per bigha only because his 
claim was limited to that amount. He pointed out 
that ın the present case the claim made by the 
appellant was at Rs.20,000 per bigha in respect of 
thelandın Block B and hence, there was no reason 
as to why the compensation in the case of the 
appellant in respect of his land falling in Block B, 
should have been limited to Rs.10,000 per bigha. 
He contended that the land ofappellant was supe- 
rior to that of the appellant ın R.F.A.No.186 of, 
1972 but he conceded that in view of that aspect 
not having been discussed at all in the impugned 
“judgment, the appellant could be awarded 
compensation at Rs.12,000 per bigha being the 


I] g 
- fappropriate compensation on the basis of market 
value in respect of the land falling in Block B in 
R F.A No.186 of 1972. Weare of the opinion that 
the contention of learned counsel for the appel- 
lant is well founded A perusal of the judgment in 
R F.A.No 186 of 1972 delivered on February 26, 
1979, shows that the appellant had limited his 
claim to Rs 10,000 per bigha The discussion would 
show that the correct market value of the land 
falling in Block B at the relevant time was assessed 
at Rs.12,000 per bigha. 

4. Learned counsel for the respondent was unable 
to point out any infirmity in the aforesaid submis- 
sion made by the learned counsel on behalf of the 
appellant In these circumstances, the impugned 
judgment ıs varied to the extent that the compen- 
sation in respect of the land of the appellant 
falling in Block B will be raised from Rs 10,000 to 
Rs.12,000 per bigha and consequential benefits 
calculated accordingly 

5. The appeal is allowed as aforestated There will 
be no order as to costs 


B.S ---- Appeal allowed. 


IN THE SUPREME COURT OF INDIA. 


S Ratnavel Pandian and 
K Ramaswamy, JJ. 


Present: 


C.A.No 4380 0f 1991 Ist November, 1991 


Lakshmanasami Gounder 
V 
C.LT., Selvamani and others 


Appellant 
Respondents. 


(4) Tamil Nadu Revenue Recovery Act (II of 1864), 
Sec 36 - Publication of date and place of sale under 
- Held mandatory - Non-publication - Effect of - 
Word "shall" - Construction of 

Fhe publication ıs an invitation to the intending 
bidders to prepare and participate at the bid 

Unless there 1s a due publication of the date and 
place of sale, the intending purchasers cannot be 
expected to run after the Sale Officer to find out 
the date and place of sale and to participate 
thereat The Sale Officer has a statutory duty and 
a responsibility to have the date and place of sale 
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mentioned in the notice and given due publication 
in terms of the Act and the Rules Public auction 
1s one of the modes ofsale intending to get highest 
competitive price for the property Public auction 
also ensures fairness in actions of the public 
authorities or the Sale Officers who should act 
fairly, objectively and kindly. Their action should 
be legitimate Their dealing should be free from 
suspicion. Nothing should be suggestive of bias, 
favouritism, nepotism or beset with suspicious 
features of underbidding detrimental to the legiti- 
mate interest of the debtor. The fair and objective 
public auction would relieve the public authori- 
ties or Sale Officers from above features and 
accountability Any interaction in this regard would 
render the sale invalid. It 1s settled law that the 
word ‘shall’ be construed in the light of the pur- 
pose that the Act or Rule seeks to serye. It is not 
an invanable rule that even though the word ‘shall’ 
1s ordinarily mandatory, but in the context or if the 
intention 1s otherwise, 1t may be construed to be 
directory. The construction ultimately depends 
upon the provisions itself, keeping in view the 
intendment of the enactment or of the context in 
which the word ‘shall’ has been used and the 
mischiefit seeks to avoid Where the consequence 
of failure to comply with any requirement of a 
provision 1s provided by the statute itself, the 
consequence has to be determined with reference 
to the nature of the provision, the purpose of 
enactment and the effect of non-compliance thereof 
In its absence, the consequence has to be deter- 
mined with reference to the effect of the 
non-compliance of the provisions of the legisla- 
ture Mereuseofthe word ‘shall’ need not be given 
that connotation in each and every case that the 
provision would be invariably interpreted to be 
mandatory or directory But given due considera- 
tion to the object, design, purpose and scope of the 
legislation, the word shall be construed and inter- 
preted in that design and given the emphasis. 
Sec.36 obligates the Sale Officer (Tahsildar) that 
he shall publish the date and place of sale The 
object thereby is an invitation to the publicat large 
that the notified property would be brought to sale 
at that specified time and place and that they 
would be invited to participate, if they so desire. 
To reiterate for emphasis and continuity, the obyact ` 
of the sale 1s to secure the maximum price and to 
avoid arbıtrarıness in thé procedure adopted 
before sale and to prevent underhand dealings in 


, 
e e 


24 The Madras Law Journal Reports - (Supreme Court) [1992 


effecting sale and purchase of the debtor's prop- misappropriated by the appellant (now he was * 
erty Asaresponsibility on Sale Officer and a duty acquitted the charge of misappropriation) and for 
towards the debtor, the Sale Officer should the recovery thereof his 13 07 acres of coffee 
conduct the sale strictly ın conformity with the estate situated ın Semmanthaputhur village was 
prescribed procedure under the statute and the brought to sale under the Tamil Nadu Revenue 
rules as the case may be Such due and wide Recovery Act, 1864 (for short ‘the Act’). On March 
publicity would relieve the debtor from the maxi- — 30,1979 thesale by auction was held by the Tahsıl- 
mum liability he owes and payabletothecreditor. dar. Respondent 1 purchased for a sum of Rs 12,225 
This responsibility is not only salutary to vouchsafe and deposited a sum of Rs 2,000 being 15 per cent 
bona fides in the conduct of the Sale Officer but of the sale price. Under Set36 of the Act, 
alsoto ensure fairnessin the procedure adoptedin respondent 1 should have deposited the balance 
bringing the property of the debtor to sale. Con- consideration within 30 days from the date of the 
sidered from this perspective, the non-comph- auction On October 23, 1981 the sale was con- 
ance of Sec 36, Le omission to mention the place firmed and the balance amount was deposited on 
ofsale would visit with deprivation ofthe property o November 4, 1981. The appellant filed an applica- 
to the debtor for an inadequate sale consideration tion, but by proceeding dated October 23, 1981, 
due to the absence of competing bidders. Thus, the Revenue Divisional Officer overruled the 
the specification of the date and place ofsaleshall objections and dismissed the application On appeal, 
be mandatory The Forms either 7or7-Aareonly the Additional District Collector, Salem set aside 
procedural and they should be ın conformity with the sale on October 13, 1982. Respondent 1 filed 
Sec.36 The form cannot prevail over the statute. — Writ Petition No.246 of 1984 in the High Court. | 
The omission of specification of the place ofsale The learned single Judge by judgment dated August 
in the form renders the sale not merely regular, 21, 1990 quashed the order of the Additional 
but also invalid. [Paras 4and 5] District Collector On writ appeal, the Division 
(B) Tamil Nadu Revenue Recovery Act (Iof 1864), | Bench dismissed it. Thus this appeal. 

Sec.36 - Sale amount - Balance of - Remutance — 3. The formidable objection raised by the appel- 
within 30 days from date of auction - Mandatory - "lant js that ıt 1s mandatory under Sec.36 that the 
Non-compliance - Effect. date-and place of sale shall be published in the 
Tt ıs mandatory that the “balance of the sale amount gazette and that the publication did not mention 
shall be remitted within 30 days from the date of the place of sale. Therefore, the sale is invalid ın 
auction” and if not the earnest money depositedis law It is also his further plea that it is equally 
liable to the forfeiture. Confirmation of the sale mandatory that the balance sale consideration of 
should precede the deposit of the sale amount. 85 per cent should be deposited within 30 days 
Sec.36 mandates remittance of the balance of 85 from the date of sale which was done only on 
per cent of the sale consideration within 30 days © November 4, 1981 Jong after one year and eight 
from the date of auction. It is obligatory on the months of the date of sale. The sale and confirma- 
purchaser to deposit the amount within that ton thereof are, therefore, illegal. The learned 
period unless he is prevented by an order of the single Judge and the Division Bench held that 
Court or Tribunal from so making the deposit Form 7-A of the forms prescribed under the Act 
The non-compliance renders the 15 per cent deposit read with relevant provisions of the Board Stand- 
liable to forfeiture. Therefore, the confirmation ing Order No 41 does not prescribe the place of 
of the sale without compliance 1s illegal /Para6/ sale and that, therefore, the omission to specify 
K Parasaran, Senior Advocate (K.V.Vijayakumar the place of sale does not render the sale invalid 
and V.Bala Chandran, Advocates with him), for nor an irregularity. Shri Selvamani, respondént ' 


Appellant. l-in person (himself a practising advocate) 
C.T Selvamaniand P P.Tripathi, for Respondents. contended that it ıs Form 7and not Form 7-A that 
e Judgment of the Court was delivered by would be applicable to the facts of the case Form 
Ramaswqmy, J.: Special leave is granted. 7 contains the place of sale and that 1t was com- 


2. This appeal is against the Judgment dated — plied with. Therefore, the sale is not illegal It is 

April 4, 1991 of the Madras High Court. Asum also contended that the deposit was made after 

of Rs 12,163.5Q was alleged to have been protracted correspondence and that, therefore, 
-e i N 
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„the non-deposit within 30 days from the date of 


sale 1s not illegal At any rate having accepted the 
amount, the authority acquiesced to the deposit 

Therefore, the confirmation of the sale 1s not 
illegal We find no substance ın either of the 
contentions. The contention that Form 7 and not 
Form 7-A would be applicable to the facts, 1s not 
the case set up or argued either before the authori- 
ties or the courts below. For the first time he 
cannot raise that plea 1n this Court That apart 
specifically the High Court (learned single Judge 
and the Division Bench) held that ıt is Form 7-A 
that 1s applicable and that ıt does not prescribe 
publication of place of sale and therefore, the 
omission thereof does not render the sale invalid. 
The High Court wholly misconceived of Sec 36-A 
reading of Sec 36 manifests that the word ‘shall’ 1s 
mandatory in the context. 

4. The publication is an invitation to the intending 
bidders to prepare and participate at the bid. 
Unless there 1s a due publication of the date and 
place of sale, the intending purchasers cannot be 
expected to run after the Sale Officer to find out 
the date and place of sale and to participate thereat 

The Sale Officer has a statutory duty anda respon- 
sibility to have the date and place of sale men- 
tioned in the notice and given due publication in 
terms of the Act and the Rules Public auction 1s 
one of the modes of sale intending to get highest 
competitive price for the property Public auction 
also ensures fairness in actions of the public 
authorities or ‘the sale officers who should act 
fairly, objectively and kindly Their action should 
be legitimate Their dealing should be free from 
suspicion Nothing should be suggestive of bias, 
favouritism, nepotism or beset with suspicious 
features of underbidding detrimental to the legiti- 
mate interest of the debtor. The fair and objective 
public auction would relieve the public authori- 
ues or sale officers from above features and 
accountability Any infraction ın this regard would 
render the sale invalid 

5.Itissettledlawthat the word ‘shall’ be construed 
in, the light of the purpose that the Act or rule 
seeks to serve It is notan invariable rule that even 
though the word ‘shall’ 1s ordinarily mandatory 
but in the context or if the intention 1s otherwise, 
it may be construed to be directory The construc- 
uon ultimately depends upon the provisions itself, 
keepingyn view the intendment of the enactment 
or of the context ın which the word ‘shall’ has been 
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used and the mischief it seeks to avoid. Where}. 
the consequence of failure to comply with any 
requirement of a provision ıs provided by the 
statute itself, the consequence has to be deter- 
mined with reference to the nature of the provi- 
sion, the purpose of enactment and the effect of 
non-compliance thereof. In ts absence the conse- 
quence has to be determined with reference to the 
effect of the non-compliance of the provision of 
thelegislature Mere use of the word ‘shall’ need 
not be given that connotation 1n each and every 
case that the provision would be invariably inter- 
preted to be mandatory or directory But given due 
consideration to the object, design, purpose and 
scope of the legislation, the word shall be con- 
strued and interpreted in that design and given 
due emphasis Sec 36 obligates the Sale Officer 
(Tahsildar) that he shall publish the date and 
placeofsale The object thereby is an invitation to 
the public at large that the notified propérty would 
be brought to sale at that specified time and place 
and that they are invited to participate, 1f they so 
desire To reiterate for emphasis and continuity 
that the object of the sale 1s to secure the maxı- 
mum price and to avoid arbitrariness in the proce- 
dure adopted before sale and to prevent under- 
hand dealings in effecting sale and purchase of the 
debtor’s property As a responsible as Sales 
Officer and a duty towards the debtor, the Sale 
Officer should conduct the sale strictly 1n confor- 
mity with the prescribed procedure under the 
Statute and the rules as the case may be Such due 
and wide publicity would relieve the debtor from 
the maximum liability he owes and payable pay- 
able to the creditor This responsibility is not only 
salutary to vouchsafe bona fides in the conduct of 
the Sale Officer, but also to ensure fairness 1n the 
procedure adopted in bringing the property of the 
debtor to sale Considered from this perspective 
the non-compliance of Sec 36, te omission to 
mention the place ofsale would visit with depriva- 
tion of the property to the debtor for an ınade- 
quate sale consideration due to absence of com- 
peting bidders Thus, we hold that specification of| 
the date and place of sale shall be mandatory The 
Forms either 7 or 7-A are only procedural and 
they should be ın conformity with Sec 36. The 
form cannot prevail over the statute The omıs- 
sion ofspecıficatıon of the place ofsale in the fo 
renders the sale not merely irregular but also 
invalid . 
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6 Equally the second objection ıs ınsurmount- 
able It 1s mandatory that “the balance of the sale 
amount shall be remitted within 30 days from the 
date of auction” and if not the earnest money 
deposited ıs liable to forfeiture Confirmation of 
the sale should precede the deposit of the sale 
amount Sec.36 mandates remittance of the 


balance of 85 per cent of the sale consideration ` 


within 30 days from the date of auction It 1s 
obligatory onthe purchaser to deposit theamount 
within that period unless he is prevented by an 
order of the court or tribunal from so making 
deposit The non-compliance renders the 15 per 
cent deposit liable to forfeiture Therefore, the 
confirmation of the sale without compliance 1s 
illegal. We hold that the sale is vitiated by manifest 
error oflaw and rightly set aside by the Additional 
District Collector, Salem (appellate authority) 
The High Court, both the learned Single Judge 
and the Division Bench committed manifest error 
oflaw in interfering with the order ofthe appellate 
authority The appeal 1s accordingly allowed The 
writ petition stands dismissed and the order of the 
Additional District Collector, Salem restored, but 
ın the circumstances parties are directed to bear 
their own costs throughout 


BS --— Appeal allowed. 


IN THE SUPREME COURT OF INDIA. 
Present: M H Kania and R.M Sahai, JJ 


C À No 1720 of 1986 31st October, 1991 


Nutakki Sesharatanam Appellant 
v 
Sub-Collector, Land Acquisition, Vijayawada and 
others .. Respondents 
(A) Land Acquisition Act (I of 1894), Sec 23 - 
Compensation - Landowner stating to Land Acqui- 
sition Officer that he was willing to agree to the land 
being acquired provided he was given compensation 
x a lump sum - Landowner, if estopped from with- 
) awing the offer and challenging validity of notifi- 
cations . . 
Thesiatementoftheappellantamounted in law to 
no more than anoffer in terms ofthe Contract Act. 
t? 
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The said offer was never accepted by the Land - 
Acquisition Officer to whom it was made Leave 
alone making the award of lump sum compensa- 
Uormno award at all was made by thesaıd officer to 
the appellant till November 9, 1979 when the 
aforesaid offer was withdrawn by the appellant or - 
even till the writ petition was filed Till the offer 
was accepted there was no contract between the 
parties and the appellant was entitled to with- 
draw his offer There was nothing inequitable or 
improper ın withdrawing the offer as the appel- 
lant was ın no way, bound to keep the offer open 
indefinitely The writ petition, therefore, ought 
not to have been dismissed on the ground of the 
appellant having made a statement or consented 
as aforestated before the Land Acquisition 
Officer i [Para 4] 
(B) Land Acquisition Act (I of 1894), Sec 4(1) as 
amended by Andhra Pradesh Act IX of 1983) - 
Notification under - Substance of - Not published in 
the locality within forty days of publication in 
Gazette - Effect 

The acquisition of the land 1s bad in Jaw because 
the substance ofthe noufication under Sec 4(1) of 
the said Act was not published in the locality 
within forty days of the publication ofthe notifica- 
tion in the Government Gazette The time limit of 
forty days for such publication'in the locality 
has been made mandatory by Sec 4(1) of the said 
Act by Andhra Pradesh (amendment) Act It 1s 
well-settled that such non-compliance renders 
acquisition bad in law [Para 5] 
B.Kanta Rao, for Appellant 

K Madhava Reddy, Semor Advocate (G Prabhakar, 
Advocate with hım), for- Respondents 

The Judgment of the Court was delivered by 
Kanıa, J. This 15 an appeal by special leave from 
the Judgment of a Division Bench of the Andhra 
Pradesh High Court dismissing the Writ Appeal 
No 577 of 1985 filed ın that Court. 

2. Very few facts are necessary for the disposal of 
this appeal. ; 

3. The appellantis the owner ofa plot comprising 
roughly2 acres of land ın Ramavarappadu village, 
Vijayawada Taluk, in the Krishna District in Andhra 
Pradesh. The Government of Andhra Pradesh 
sought to acquire about 1 acre and 89 cents out of 
the aforesaid land for a public purpose A Notifi- 
cation under Sec.4(1) of thé Land Acquisition 
Act, 1894 (hereinafter referred to as “the said 
Act”) was published in the government gazette on 
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* February 9, 1976 The substance of the said noti- 
fication was published ın the locality where the 
land proposed to be acquired 1s situated, on April 
2, 1978, long after the period of 40 days within 
which ıt was required to be published as per the 
provisions of Sec 4(1) of the sard Act as amended 
by the Andhra Pradesh (Amendment) Act, 1983, 
(Act 9 of 1983) Enquiry under Sec 5-A of thesaid 
Act was dispensed with invoking the urgency clause 
as per Sec 17(4) of the said Act Notification under 
Sec 6 was published on the same day as the publi- 
cation of the notification under Sec.4(1) of the 
said Act An inquiry was conducted regarding the 
fixation of compensation to be awarded to the 
appellant and others whose lands were acquired 
under the said notification It appears that during 
the course of the said inquiry the appellant stated 
to the Land Acquisition Officer concerned that he 
was willing to agree to the land being acquired 
provided he was given compensation in a lump 
sum Probably, the reason was that if the compen- 
sation was awarded in a lump sum without delay, 
the appellant might have been able to purchase 
some other land, as his holding was under the 
ceiling limit The aforesaid facts have been found 
by the trial court and accepted by the High Court 

On November 9, 1979, before any award was made, 
the consent to the acquisition of the land given by 
the appellant, as aforestated, was withdrawn by 
him and on May 14, 1981, the appellant filed a writ 
petition in the High Court questioning the validity 
of the land acquisition proceedings The learned 
Single Judge before whom the said writ petition 
along with another writ petiton came up for hearing 
held that the appellant had agreed to the acquisi- 
tion of the said land on compensation being paid 
as aforestated, and hence it was not open to the 
appellant to challenge the validity of the said 
notifications issued under Sec 4(1) and Sec 6 of 
thesaid Act [twas held by him that the withdrawal 
of the said representation or consent by the appel- 
lant did notin any manner assist him The learned 
Judge dismissed the writ petition filed by the 
dppellant without going into the merits of the 
aforesaid petition on the aforesaid basis This 
judgment was upheld by the Division Bench of the 
High Court which dismissed the aforesaid writ 
appeal It is the correctness of these decisions 
which 1s impugned before us 

4. In our view, the learned single Judge and the 
~ Division Bench of the High Court of Andhra 


Pradesh were, with respect, clearly in error in 
dismissing the respective writ petition and the 
appeal filed by the appeliant on the ground that 
the appellant had stated that he was willing to 
accept the acquisition provided a lump sum com- 
pensation was awarded to him The statement of 
the appellant amounted ın law to no more than an 
offer ın terms of the Contract Act The said offer 
was never accepted by the Land Acquisition Offi- 
cer towhom ıtwas made Leave alone, making the 
award of lump sum compensation, no award at all 
was made by the said officer awarding compensa- 
tion to the appellant till November 9, 1979, when 
theaforesaid offer was withdrawn by the appellant 
oreven till the writ petition was filed. Till the offer 
was accepted there was no contract between the 
parties and the appellant was entitled to with- 
draw his offer There was nothing inequitable or 
improper 1n withdrawing the offer, as the appel- 
lant was 1n no way bound to keep the offer open 
indefinitely. The writ petition, therefore, ought 
not to have been dismissed on the ground of the 
appellant having made a statement or consented 
(sic contended) as aforestated before the Land 
Acquisition Officer. 

5. On the merits, 1t ıs clear that the acquisition of 
the land is bad m law because the substance of the 
notification under Sec 4(1) of the said Act was not 
published 1n the locality within forty days of the 
publication of the notification in the government 
gazette The time limit of forty days for such 
publication in the locality has been made manda- 
tory by Sec 4(1) of thesaid Act as amerided by the 
Andhra Pradesh (Amendment) Act. It is well settled 
thatsuch non-compliance renders acquisition bad 
in Jaw 

6.In the result, theappeal succeeds and rule in the 
writ petition 15 made absolute. It 1s declared that 
the acquisition of the aforesaid land of the appel- 
lantis badın law. If the possession had been taken, ` 
the same must be returned to the appellant. 

7. The appeal is allowed as aforestated with costs 
throughout 


BS ---- Appeal allowed. 
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